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EXTRACTS    FEOM 

PEEFACE  TO  THE  FIEST  EDITION. 


This  Work  has  been  written  with  a  view  to  filling  what 
has  long  appeared  to  me  a  void  in  Legal  Literature,  its 
aim  being  to  present  explanatory  comments  on  the  Law, 
illustrated  by  Cases,  selected  in  sufficient  number  and  with 
sufficient  care  to  enable  the  reader  to  pursue  for  himself 
in  detail  the  matters  debated  or  touched  upon  in  the  text. 
Li  the  choice  of  topics  for  discussion,  I  have  been  guided 
in  part  by  an  examination  of  Standard  Treatises,  but  yet 
more  materially  by  an  experience  of  three  years,  devoted 
almost  exclusively  to  the  delivery  of  Lectures  upon  the 
leading  branches  and  departments  of  our  Common  Law. 
Whilst  thus  engaged  in  tracing  out  its  principles  and 
indicating  its  practice,  my  attention  has  been  perpetually 
directed  to  points  of  difficulty  or  interest,  imperatively 
needing  elucidation,  which  had  previously  escaped  my 
notice ;  on  all  such  points,  which,  as  they  presented 
themselves,  were  from  time  to  time  scrupulously  noted 
down,  I  have  in  the  ensuing  pages  attempted  more  or  less 
fully  to  throw  light.     But  besides  this,  I  have,  during  the 
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period  referred  to,  necessarily  applied  myself  to  a  diligent 
scrutiny  of  decided  cases,  and  to  the  task,  by  no  means 
light  or  easy,  of  choosing  therefrom  such  as  seemed 
specially  adapted  for  educational  purposes,  for  assisting 
towards  the  interpretation  of  important  statutes,  or  for 
fixing  in  the  mind  a  knowledge  and  correct  apprehension 
of  legal  axioms  and  doctrines.  Of  such  cases  many  have 
been  abstracted  in  the  text  of  this  Work;  others  have 
been  suggested  for  perusal  in  the  notes,  wherein  also  deci- 
sions of  minor  importance  have  throughout  been  so  far 
arranged  and  classified,  that  they  may  readily  be  consulted 
in  such  manner  as  virtually  to  amplify  the  scope  and  propor- 
tionately to  extend  the  usefulness  of  the  Volume.  To  him 
who  has  not,  before  opening  it,  seriously  concerned  himself 
with  the  study  of  the  Law,  I  would  ofi'er  one  suggestion,  that, 
avoiding  technicalities  and  details,  he  should,  in  the  first 
instance,  familiarise  himself  with  its  more  inviting  portions, 
particularly  with  the  Introductory  Chapter  of  each  Book, 
and  with  the  subdivisions  of  Book  I.,  in  which  the  nature  of 
Legal  Rights,  enforceable  by  action,  and  of  Extraordinary 
Remedies  is  treated  of.  *  *  *  With  one  word  more, 
I  may  conclude.  If  it  be  true  that  Law  is  really  worthy 
io  be  called  a  Science;  if  it  be  true  that  Lex  est  ratio 
MBHSQUB  8APIENTIS  ad  jubendum  et  ad  deterrendum  idonea ; 
if,  further,  we  are  justified  in  affirming  that  potius 
ignorantia  juris  litigiosa  est  quam  scientia,  is  it  indeed 
vain  or  inexpedient  to  hope  that  a  sound  knowledge  of 
Legal  Principles  may  gradually  be  desiderated  by  and 
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spread  amongst  the  educated  classes  of  this  country?  Is 
it  futile  or  unwise  to  predicate  that  much  and  enduring 
good  would  thence  result  ?  As  regards  myself,  whose  main 
incentive  to  the  preparation  of  these  Commentaries  has. 
been  a  desire  to  facilitate  the  attainment  of  such  end,  the 
consciousness  of  having  done  so — in  any,  the  slightest, 
degree — would  amply  compensate  for  past  labours. 


HEEBEET  BEOOM. 


Temple, 

December-  loth,  1855. 
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COMMENTARIES 


THE    COMMON    LAW. 


BOOK  I. 


CHAPTER  I. 

COMMON    LAW WHAT OF    WHAT    ELEMENTS    COMPOSED. 

Municipal  Law  in  its  highest  and  widest  sense  comprises  Municipal 

_  law. 

all  those  rules,  written  or  traditionary,  which  have  been  laid 
down  for  the  guidance  of  the  community,  and  to  which  its 
members  must,  if  they  would  avoid  penal  consequences  or 
civil  liabilities,  more  or  less  stringently  devised,  necessarily 
conform. 

The  word  "  law,"  indeed,  ex  vi  termini,  implies  a  sanc- 
tion (a) .  Laws  must  be  imposed  by  some  adequate  power  (&), 
and  in  civilised  communities,  at  all  events,  they  are  in  theory 
certain  and  determinate,  for  misera  est  servitus  uhi  jus  est 
vagum  aut  incognitum  (c).  According  to  a  well-known  defi- 
nition, municipal  law  is,  in  such  communities,  "  a  rule  of 
civil  conduct  prescribed  by  the  supreme  power  in  a  state  com- 
manding what  is  right  and  prohibiting  what  is  wrong  "(<Z). 

(a)  "Law "is  defined  as  "anything  jus  constituit,  id  ipsius  proprium  civi- 

laid  down,  sc.  as  a  rule  of  action ;  a  tatis  est,  vocaturque  jus  civile,  quasi 

rule  imposed,  fixed,  or  established,  de-  jus  proprium  ipsius  civitatis.     I.  1.  2. 

creed,    or   determined  :  "    Richardson  1.  ;  Dig.  1.  1.  9. 

Diet,  ad  voc.  (c)  4  Inst.  246. 

{b)  Quod  quisque  populus  ipse  sibi  (d)  1  Bla.  Com.  44. 

B.C.L.  B 
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Common 
law. 


Lex  scripts 
—how  con- 
Htrued. 


The  term  "  common  law  "  will  be  used  throughout  this 
volume  in  its  strict  and  proper  sense  as  signifying  that 
particular  portion  of  municipal  law  which  was  in  former 
times  administered  exclusively  by  the  common  law  tribunals 
and  is  now  administered  by  them  concurrently  with  and 
modified  by  equitable  doctrines.  Our  Common  Law  is 
composed  of  two  elements  or  materials,  the  lex  scripta  and 
the  lex  non  scripta. 

The  lex  scripta  comprises  the  statute  law  of  the  land,  the 
duty  of  interpreting  which  devolves  upon  the  Judges  (e), 
who  are  guided  in  such  interpretation  by  various  recognised 
rules  or  canons  of  construction,  of  which  the  primary,  or, 
as  it  has  been  called,  the  "  golden  "  rule,  has  been  thus 
expressed — "  to  give  to  all  the  words  of  an  Act  of  Par- 
liament their  plain  and  ordinary  meaning,  unless  such  a 
construction  leads  to  absurdity  or  injustice"  (/), — "to 
give  to  the  words  used  by  the  legislature  their  plain  and 
natural  meaning,  unless  it  is  manifest,  from  the  general 
scope  and  intention  of  the  statute,  injustice  and  absurdity 
would  result  from  so  construing  them  "(g).  Judges  cannot 
"  speculate  upon  the  intentions  of  the  legislature,  which 
are  neither  expressed  in  terms  nor  conveyed  by  implica- 
tion; "  their  "duty  is  to  interpret  the  words  of  a  statute 
according  to  their  plain  and  grammatical  meaning,"  when 
"they  are  not  controlled  by  anything  to  be  found  in  the 
context "  (h). 


{e)  See  per  Et/re,  C.  J.,  B.  v.  Tooke, 
25  How.  St.  Tr.  726.  See  the  Inter- 
pretation Act,  1889  (52  &  53  Vict. 
c.  63). 

(/)  Per  Jervis,  C.  J.,  Castrique  v. 
Fage,  13  C.  B.  463-4  ;  Judgm.,  Mac- 
dottgall  V.  Fatersm,  11  C.  B.  769; 
Collins  V.  Welch,  5  C.  P.  D.  29. 

(g)  Per  Jervis,  C.  J.,  Mattison  v. 
Hart,  14  C.  B.  385 ;  per  Burton,  J., 
Warburton  r.  Loveland  d.  Ivie,  1 
Huds.  &  Br.  648;  per  Maule,  J., 
Gether  v.  Capper,  15  C.  B.  706.  See 
Eastern  Counties  H.  C.  v.  Marriage, 
9  H.  L.  Ca.  32;  S.  C,  2  H.  &  N. 


625.  See  Union  Steamship  Co.  of  New 
Zealand  v.  Melbourne  Harb.  Trust 
Comm.,  9  App.  Gas.  369  ;  Hornsey 
Local  Board  v.  Monarch  Investment 
Building  Society,  24  Q.  B.  D.  l,atp.  5, 
per  Lord  Esher,  M.  R. 

{h)  Judgm.,  Muller  v.  Baldwin, 
L.  R.  9  Q.  B.  461 ;  Richards  v. 
McBride,  8  Q.  B.  D.  at  p.  122.  '<It 
is  never  very  safe  ground,  in  the  con- 
struction of  a  statute,  to  give  weight  to 
^•iews  of  its  policy,  which  are  them- 
selves open  to  doubt  and  controversy," 
per  Lord  Selborne,  C,  Munic.  Build- 
ing Soe.  V.  Kent,  9  App.  Cas.  273. 
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The  rule,  said  Parke,  B.,  in  Perry  v.  Skinner  (i),  by  which 
the  Court  is  to  be  guided  in  construing  Acts  of  Parliament, 
is  to  look  at  the  precise  words  used,  and  to  construe  them  in 
their  ordinary  sense,  unless  this  construction  would  lead  to 
any  absurdity  or  manifest  inj  ustice  ;  and,  if  it  should,  so  to 
vary  and  modify  the  words  as  to  avoid  that  which  it  cer- 
tainly could  not  have  been  the  intention  of  the  legislature  to 
effect  (k). 

So,  in  Miller  v.  Salomons  (I),  we  find  the  same  learned 
Judge  observing,  that  *'  words  which  are  plain  enough  in 
their  ordinary  sense  may,  when  they  would  involve  any 
absurdity  or  inconsistency,  or  repugnance  to  the  clear  inten- 
tion of  the  legislature,  to  be  collected  from  the  whole  of  the 
Act  or  Acts  in  pari  materiel  to  be  construed  with  it,  or  other 
legitimate  grounds  of  interpretation,  be  modified  or  altered 
so  as  to  avoid  that  absurdity,  inconsistency,  or  repugnance, 
but  no  further ; "  for  then  the  Court  may  predicate  that 
the  words  never  could  have  been  used  by  the  framers  of 
the  law  in  their  ordinary  sense,  and  the  strict  grammatical 
construction  will  bend  to  the  obvious  intention  of  the  legis- 
lature (m). 

It  would  seem,  however,  according  to  some  authorities, 
that  the  application  of  this  rule  must  be  confined  to  cases 
where  the  "  incongruity"  or  "  absurdity"  in  question  arises 
manifestly  within  the  particular  enactment  (n),  ex.  gr.,  so  as 
to  render  it  nugatory  or  self -contradictory, — or  within  some 
enactment  on  the  like  subject ;  and  that  the  Court  cannot 
construe  plain  and  unambiguous  words  in  other  than  their 
literal  and  ordinary  sense,  merely  because,  in  their  opinion, 

(i)  2  M.  &  "W.  476.  {m)   See  also  per    Pollock,   C.   B., 

{k)  Adopted  per  Williams,  J.,  Mid-  Waugh  v.   Middleton,   8  Exch.   357; 

land  R.  C,  app.,  Pye,  resp.,  10  C.  B.,  per  Maule,  J.,  Arnold  v.  Ridge,   13 

N.  S.  194 ;  River  Wear  Commissioners  C.  B.  763 ;  per  Martin,  B.,  Att.-Gen. 

V.  Adamson,  2  App.  Cas.  764-5 ;  JEx  v.  Hallett,  2  H.  &  N.  374 ;  per  Lord 

p.    Walton,  re  Levij,   17   Ch.   D.   at  Campbell,  C.  J.,  8  E.  &  B.  875-6. 

p.  751  ;  Plmnstead,  ^c.  v.  Spaekman,  (w)  Sed  vide  per  Jervis,  C.  J.,  Cas- 

13  Q.  B.  D.  878.  trique  t.  Page,  supra,  n.  (/). 


{I)  7  Exch.  546. 
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such  a  construction  may  lead  to  "  an  absurdity,"  or  even  to 
"  manifest  injustice"  (o),  though  it  is  admitted  that  "words 
may  be  modified  or  varied  where  their  import  is  doubtful  or 
obscure"  (p). 

"  It  is,"  however, "  a  true  canon  of  construction  that  where 
a  word  is  found  in  a  statute  (q) ,  or  in  any  other  instrument  or 
document,  which  cannot  possibly  have  a  sensible  meaning,"  a 
Court  of  law  "  not  only  may  but  must  eliminate  it  in  order 
that  the  intention  may  be  carried  out "  (7-). 

The  embarrassment  often  experienced  in  applying  the 
"  golden  "  rule  for  the  interpretation  of  Acts  of  Parliament 
results,  of  course,  from  the  difficulty  of  keeping  within  the 
line,  which,  under  our  administrative  system,  separates  the 
office  of  declaring  the  law  from  that  of  making  it. 

In  theory,  the  distinction  just  adverted  to  is  clear  and  well 
marked ;  in  practice,  it  is  difficult  to  observe, — -jiidicis  est 
jus  dicercy  non  jus  dare.  It  is  the  province  of  the  states- 
man, not  of  the  lawyer,  to  discuss,  and  of  the  legislature 
to  determine,  what  is  best  for  the  public  good,  and  to 
provide  for  it  by  proper  enactments.  It  is  the  province 
of  the  Judge  to  expound  the  law  only :  the  written,  from 
the  statutes ;  the  unwritten  law,  from  the  decisions  of  his 
predecessors  and  of  the  existing  Courts,  or  from  text-writers 
of  acknowledged  authority,  and  upon  the  principles  to  be 
clearly  deduced  from  them  by  sound  reason  and  just  inference ; 


(0)  See  Judcm., -4ifey  v.   Bale,  11  9    C.    P.    299-300;     Clementsm    v. 

C.  B.  390,  with  which  ace.  per  Cromp-  Mason,  L.  R.  10  C.  P.  209,  217  ;  per 

ton,  J.,  Woodward  t.    Watts,  2  E.  &  Orove,  J.,  Williatns  v.  Evans,   1  Ex. 

B.  458.     See  also  per  Lord  Denrnan,  D.  281-2. 

C.  J.,  Green  v.  Wood,  7  Q.  B.  185  ;  {q)  See  per  Mellish,  L.  J.,  Fislter  v. 
per  Jessel,  M.  R.,  The  Alina,  5  Ex.  D.  Fal  de  Travers  Asphalte  Co.,  1  C.  P. 
230  (see  the  remarks  of  Lord  Esher,  D.  259. 

M.  R.,  upon  this  case  in  Reg.  v.  Judge  (r)  Per  Archibald,  J.,  Stone  v.  Cor- 

of  City  of  London  Court,  1892,  1  Q.  B.  poration   of  Yeovil,  1  C.  P.  D.  705; 

273,  and  in  Pugsley  t.  Hopkins,  1892,  2  Burehell  v.  Clark,  2  C.  P.  D.  88  ;  but 

Q.  B.  184),  and  per  Lord  Blackburn,  semble :  though  the  Court  may  elimi- 

Jtothes  T.  Kirkcaldy,  7  App.  Cas.  702.  nate  a  word,  it  cannot  insert  another 

{p)  Judgm.,  Abley  v.  Bale,  supra.  in  its  place.     See    Laird  \.   Briggs, 

Abel  y.  Lee,  L.  R.  6  C.  P.  371,  adopted  19  Ch.  D.  22,  33. 
per  Brett,  J.,  Boon  v.  Howard,  L.  R. 
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it  is  not,  however,  the  duty  of  a  Judge  to  speculate  upon 
what  may  be  most  in  his  opinion  for  the  advantage  of  the 
community  (s). 

With  a  view  to  ascertaining  the  intention  of  the  legisla- 
ture in  framing  the  provisions  of  a  statute,  our  Judges  are 
guided,  as  before  said,  by  recognised  rules,  some  of  the  more 
important  of  which  are  specified  in  Hey  don's  caseit),  to  the 
following  purport  and  effect : — that  in  all  statutes,  be  they 
penal  or  beneficial,  restricting  or  enlarging  of  the  common 
law,  four  things  are  to  be  considered,  viz.  1.  What  was  the 
common  law  before  the  making  of  the  Act  {u) ;  2.  What  was 
the  mischief  and  defect  against  which  the  common  law  did 
not  provide;  3.  What  remedy  the  Parliament  hath  resolved 
and  applied  to  cure  the  disease  of  the  commonwealth ;  and, 
4.  The  true  reason  of  the  remedy  (x).  And,  having  satisfied 
themselves  with  reference  to  these  various  points,  it  is  the 
duty  of  the  Judges  to  make  such  construction  as  shall  "sup- 
press the  mischief  and  advance  the  remedy  (y),  putting  down 
all  subtle  inventions  and  evasions  for  continuance  of  the 
mischief,  et  pro  privato  commodo ;  and  adding  force  and  life 


(»)  Per  Parke,  B.,  Ege^'ton  v.  Earl  been  referred  to  as  aiding  in  its  con- 

Brownlow,  4  H.  L.  Ca.  123.  struction;  but  "it  is  certainly  no  part 

(t)  3  Rep.  7  ;  cited  Judgm.,  Eeff.  v.  of  the  law,  and,  in  strictness,  ought  not 
Castro,  L.  R.  9  Q.  B.  360  ;  and  in  to  be  taken  into  consideration  at  all." 
Biver  Wear  Commissioners  v.  Adam-  Judgm.,  2  Exch.  283.  See  also  The 
son,  2  App.  Cas.  764,  also  in  Reg.  v.  Shrewsbury  Peerage  case,  7  H.  L.  Ca. 
Eolbrook,  4  Q.  B.  D.  46  ;  Chudleigh's  1  ;  16  How.  St.  Tr.  743  n.  There- 
fore, 1  Rep.  122  Z>,  123  a.  See  also  fore,  if  the  words  of  an  Act  "  are  really 
Miller  v.  Salomons,  7  Exch.  622 ;  and  fairly  doubtful,  then,  according  to 
Judgm.,  Salkeld  v.  Johnson,  2  Exch.  well-known  legal  principles,  and 
273 ;  per  Coleridge,  J.,  11  Q.  B.  579.  principles  of  common  sense,  historical 

(«)  2  Rep.  Pref.  ix.  x. ;  per  Pollock,  investigation  may  be  used  for  the  pur- 

C.  B.,  2  Exch.  332.     See  Philipps  v.  pose  of  clearing  away  the  doubt  which 

Sees,  24  Q.  B.  D.  17.  the  phraseology  of  the  statute  creates." 

{x)  The  Court  will  therefore,  when  Per  Lord   Coleridge,    C.   J.,   Reg.  v. 

necessary,  look  at  the  preamble  of  the  Most,  7  Q.  B.  D.  251.     But  on  the 

Act.    Per  Tindal,  C.  J.,  Sussex  Peer-  other  hand,  an  Act  cannot  be  construed 

age  ease,  11  CI.  &  F.  143  ;  per  Sir  /.  by  reference  to  a  debate  in  Parliament, 

Nicholl,   Brett  v.    Brett,   3   Addams,  per  Lord  Selborne,  South-Eastern  R. 

210  ;  Stowel  v.  Zord  Zouch,    Plowd.  C.  v.  Railway  Commissioners,  50  L.  J. 

369 ;    per    Buller,    J.,    Crespigny    v.  Q.  B.  203. 

Wittenoom,  4  T.  R.  790.      See  also  {y)  See  per  Pollock,  C.  B.,  2  Exch. 

Barlow  v.  Ross,  24  Q.  B.  D.  381, 389.  273. 
The  title  of  an  Act  has  occasionally 
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to  the  cure  and  remedy,  according  to  the  true  intent  of  the 
makers  of  the  Act,  pro  bono  publico  "  (z). 

To  the  rules  just  stated,  some  others,  by  reason  of  their 
great  practical  importance,  may  here  be  added.  First,  A 
statute  must  in  general,  on  principles  of  obvious  convenience 
and  justice,  be  construed  as  prospective,  and  not  as  retrospec- 
tive in  its  operation,  unless  it  relates  to  procedure  only  (a) . 
But  this  elementary  rule  is  one  of  construction,  and  will  yield 
to  the  intention  of  the  legislature  if  sufficiently  expressed  (6) . 
Secondly,  "When  an  Act  of  Parliament  is  repealed  it  must  be 
considered,  except  as  to  transactions  past  and  closed,  as  if  it 
had  never  existed"  (c).  Thirdly,  General  words  occurring  in 
a  statute  "shall  be  restrained  unto  the  fitness  of  the  matter 
or  person  "  (d) ;  "  general  terms  following  particular  ones 
apply  only  to  such  persons  or  things  as  are  cjusdem  gene- 
ris "  (e).  Fourthly,  A  penal  statute,  or  a  statute  which 
imposes  a  duty,  tax  or  toll,  cannot  be  extended  by  infer- 


(z)  As  to  construing  Acts  of  Parlia- 
ment, see  further  per  Lord  Hatherley, 
Ganutt  V.  Bradley,  3  App.  Cas.  952, 
citing  Stradling  v.  Morgan,  Plowd. 
204.  See  also  per  Cockburn,  C.  J.,  in 
Twycross  v.  Grant,  2  C.  P.  D.  at  p. 
530,  and  per  Ckasby,  B.,  in  Scott  v. 
Legg,  2  Ex.  D.  at  p.  42,  and  per  Jessel, 
M.  fi.,  in  Mersey,  Sjc.  Co.  v.  Xaylor, 
9  Q.  B,  D.  at  p.  660 ;  per  James,  L.  J., 
Greaves  v.  Tojeld,  14  Ch.  D.  571  ;  per 
Lord  Usher,  M.  B,.,  Lion  Ins.  Assoc. 
V.  Tucker,  12  Q.  B.  D.  186,  190 ;  and 
Heg.  V.  Overseers  of  Tonbridge,  13 
Q.  B.  D.  342  ;  per  ^oir«j," L.  J.,JUidy. 
Eeid,  31  Ch.  D.  402, 408 ;  and  Curtis t, 
5<wtn,^22Q.  B.  D.513,517;  Untcinv. 
Sanson,  1891,  2  Q.  B.  115;  Taf  Vale 
i?.C'.v.2)am,1894,lQ.B.43,atpp.51, 
53,  54,  and  1895,  A.  C.  542  (reversing 
C.  A.),  at  p.  547.  As  to  the  construction 
of  a  codifying  Act,  cf .  Bank  of  England 
T.  Vagliano,  1891,  A.  C,  at  p.  144. 

(o)  See  Gardner  t.  Lucas,  3  App. 
Cas.  697,  601,  603.  See  per  Mellish, 
L.  J.,  in  Costa  Bica  v.  Erlanger,  3 
Ch,  D.  69. 

(i)  Per  Parke,  B.,  Moon  v.  Durden, 
2  £xch.  22,  43 ;  Judgm.,  Fhillipt  t. 


Eyre,  L.  E.  6  Q.  B.  23  ;  Beg.  v.  Vine, 
L.  E.  10  Q.  B.  195;  Kimhray  v. 
Draper,  L.  E.  3  Q.  B.  160 ;  Williants 
V.  Smith,  4  H.  &'N.  559,  563,  564  ; 
T^exErh,  C.  J.,  Midland  B.  C,  app., 
Fye,  resp.,  10  C.  B.,  N.  S.  191  ;  Jack- 
son T.  Woolley,  8  E.  &  B.  778,  784 ; 
per  Bolfe,  B.,  Att.-Gen.  v.  Marquis 
of  Hertford,  3  Exch.  687;  Pettain- 
berdass  v.  Thackoorseydass,  7  Moo.  P. 
C.  Cas.  239 ;  Waugh  v.  Middleton,  8 
Exch.  352 ;  Beg.  v.  Leeds  and  Brad- 
ford B.  C,  18  Q.  B.  343 ;  per  Lord 
Campbell,  C.  J.,  Leary  v.  JPairick,  15 
Q.  B.  271 ;  Quilter  t.  Mapleson,  9 
Q.B.  D.  672 ;  Sough  v.  Windus,  12 
Q.  B.  D.  224. 

(c)  Per  Lord  Tenterdeti,  C.  J.,  Sur- 
tees  V.  Ellison,  9  B.  &  C.  752,  cited  per 
Quain,  J.,  Bimini  v.  Van  Braagh, 
L.  E.  8  Q.  B.  5 ;  Att.-Gen.  v.  Lamp- 
lough,  3  Ex.  D.  214,  217,  218.  As  to 
the  revival  of  repealed  Acts,  see  52  & 
53  Vict.  c.  63,  s.  11,  subs.  1. 

(d)  Bacon,  Max.  Eeg.  10. 

\e)  Per  Cockburn,  C.  J.,  Beg.  v. 
Cleworth,  4  B.  &  S.  932,  adopted  per 
Cleasby,  B.,  Gvnnestad  t.  Briee,  L.  E. 
10  Ex.  70. 
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ence  (/),  but  is  said  to  be  construed  strictly  in  the  sense  that 
"  in  duhio  "  the  Court  will  always  lean  against  the  construc- 
tion which  imposes  a  burden  on  the  subject  (g). 

The  lex  non  scripta  is  an  unwritten  law,  comprising  those  ^ex  non 
principles,  usages,  and  rules  of  conduct  applicable  to  the 
government  and  security  of  person  and  property  which  do 
not  depend  for  their  authority  upon  any  existing  express  and 
positive  declaration  of  the  will  of  the  legislature.  It  com- 
prises, and  mainly  consists  of,  "  customs,"  whether  general 
or  particular,  and  is  often  called  the  "  customary  law." 
These  customs  mostly  date  from  a  remote  antiquity,  and  are 
in  some  instances  believed  to  have  originated  from  Acts  of 
the  legislature  of  which  no  trace  or  record  now  remains.  It 
has,  therefore,  been  justly  said,  that  the  lex  non  scripta  con- 
sists of  those  rules  and  maxims  concerning  the  persons  and 
property  of  men  which  have  obtained  by  the  tacit  assent  and 
usage  of  the  inhabitants  of  this  country,  and  have  the  same 
force  and  authority  as  Acts  of  Parliament ;  the  only  difference 
between  the  two  being,  that  the  consent  and  approbation  of 
the  people  with  respect  to  the  one  is  signified  by  their  im- 
memorial use  and  practice,  whereas  their  approbation  of,  and 
consent  to,  the  other,  is  declared  by  Parliament,  to  whose 
enactments  every  member  of  the  community  is  considered 
as  a  party  (h). 

Customs,  as  already  intimated,  may  be  either  general  or  General 

customs. 

particular.  As  referable  to  general  customs,  properly  so 
called,  may  be  specified  unwritten  rules  of  law  relating  to 
the  course  in  which  lands  descend  by  inheritance ;  or  to  the 
solemnities  and  obligation  of  contracts  (i)  ;  or  to  the  prin- 
ciples applicable  to  the  expounding  of  wills,  deeds,  and  Acts 
of  Parliament ;  or  those  which  indicate  the  remedies  for 

(/)  Seg.  y.' Smith,  L.  K.  1  C.  C.  Fryce    v.   Monmouthshire   Canal  and 

266,  271.     See  Leg.  Max.,  6th  ed.,  Railway  Cies.,  4  Id.  197. 

527.  (h)  1  Reeves,  Hist.  Eng.  Law,  2nd 

\(l)  Per  Lord  Brougham  in  Stockton  ed.  2. 
M.  C.  V.  Barrett,  11  CI.  &  F.  at  p.  607  ;  («)  As  to  the  obligatory  force  of  con- 
Cox    V.   Rabbits,   3    App.  Cas.   473;  tracts,  post,  Book  II.,  Chap.  1. 
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civil  injuries.    Doctrines  such  as  these  depend  mainly  upon 
immemorial  usage  for  then*  support. 

It  was  formerly  held  by  Lord  Coke  and  others,  that  the 
lex  non  scripta  might,  in  some  imaginable  cases,  control  the 
statute  law,  if  that  law  were  against  common  right  and 
reason,  or  repugnant  or  impossible  to  be  performed  (k),  but  in 
modern  times  these  dicta  have  been  treated  rather  as  a  warn- 
ing than  an  authority,  and  are  understood  to  mean  that  the 
Courts  will  give  the  statutes  a  reasonable  construction  where 
possible  (Z).  It  is  noticeable,  however,  that  our  customary 
law  will,  in  many  cases,  nullify  the  acts  and  contracts  of  indi- 
viduals, and  will  even  interfere  with  the  dispositions  which 
they  may  make  of  their  private  property.  A  man,  for  in- 
stance, could  not  alter  the  usual  common  law  line  of  descent 
by  a  creation  of  his  own  (m) .  He  could  not  give  an  estate  in 
fee  simple  to  a  person  and  his  heirs  on  the  maternal  side, 
because  the  law  had  abeady  said  how  a  fee  simple  estate 
should  descend.  In  this  case,  the  law  would  not  allow  of  a 
capricious  disposition  of  property,  and  still  less  would  it 
sanction  the  attaching  of  any  condition  to  property  which  is 
against  the  public  good.  Thus,  a  case  occurs  in  the  old 
books  of  a  man  making  a  condition  that  his  devisee  should 
not  cultivate  his  arable  land ;  which  is  void,  because  it  is 
against  the  prosperity  of  the  country,  and  for  no  other 
reason  (w).  But  although  the  law  of  England  will  not  allow 
a  man  to  indulge  in  every  fanciful  disposition  of  his  property, 
it  will  allow  him  to  put  his  estates  in  settlement  for  the 
purpose  of  providing  for  those  who  are  to  come  after  him, 
and,  in  doing  so,  it  gives  him  all  the  rational  power  of  dis- 


(A)  Dr.  BonhanCa  case,  8  Rep.  118,  (;m)  Per  Lord  St.  Leonards,  Egerton 

a;   per  Best,  J.,  Forbes   v.  Cochrane,  v.  Earl  Brownlow,  4  H.  L.  Ca.  241. 

2  B.  &C.  471 ;  Arg.,  Gorham  v.  Bp.  Etch  "the  crown   cannot  give  to  a 

of  Exeter,  6  £xch.  671.  grant  of  a  dignity  or  honour  a  quality 

{I)  Lee    V.    Bude    and    Torrington  of  descent  unknown  to  the  law."     The 

Junction  R.  C,  L.  R.  6  C.  P.  576,  Buckhurst  Peerage,  2  App.  Cas.  1,  21. 

682 ;    Maxwell  on  Statutes,  2nd  ed.,  In)  Per  Lord  St.  Leonards,  4  H.  L. 

p.  316.  Ca.  241. 
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position  which  he  can  reasonably  desire.  Even  upon  the 
power  of  disposition  by  settlement,  it  will,  however,  impose 
such  Hmits  and  restraints  as  are  required  by  considerations 
having  reference  to  the  public  good  :  the  principles  which 
govern  its  decisions  upon  this  subject  being  embodied  in 
the  maxim.  Sic  utere  tuo  ut  alienum  non  Icedas  (which 
apphes  to  the  public  in  at  least  as  full  force  as  to  indivi- 
duals), and  in  the  equally  expressive  maxims,  Nihil  quod  est 
inconveniens  est  licitum,  and  Salus  reipuhlicce  suprema  lex  (o). 
Conspicuous  amongst  general  customs  stands  the  lex  iiier-  Lex  mer- 

DO  catoria. 

catoria,  or  law  merchant,  a  branch  of  law  deduced  from  the 
practice  and  customs  of  merchants,  aided  and  regulated  by  a 
long  series  of  judicial  decisions,  as  also  by  the  express  enact- 
ments of  the  legislature,  which  has,  especially  of  late  years, 
exercised  much  vigilance  in  aiding  fair  commercial  enterprise 
on  the  one  hand,  and  in  checking  undue  speculation  on  the 
other. 

To  evidence  of  mercantile  custom,  which,  when  established 
and  shown  to  prevail  generally,  becomes  part  of  our  un- 
written law,  much  weight  is  attached  in  courts  of  justice.  In 
Branddo  v.  Baniett  (p),  Lord  Campbell  remarked  that  "the 
general  lien  of  bankers  is  part  of  the  law  merchant,  and  is  to 
be  judicially  noticed,  like  the  negotiability  of  bills  of  ex- 
change, or  the  days  of  grace  allowed  for  their  payment. 
When  a  general  usage  has  been  judicially  ascertained  and 
established,  it  becomes  part  of  the  law  merchant,  which 
com'ts  of  justice  are  bound  to  know  and  recognise.  Such 
has  been  the  invariable  understanding  and  practice  in  West- 
minster Hall  for  a  great  many  years  ;  there  is  no  decision  or 
dictum  to  the  contrary ;  and  justice  could  not  be  adminis- 
tered if  evidence  were  to  be  given  toties  quoties  to  support 

(o)  See  per  Lord  Truro,  4  H.  L.  Ca.  4  App.  Cas.  413,  422  ;  per  Sest,  C.  J., 

195.  5  Bing.  164.     See  as  to  banker's  lien, 

(p)  3    C.    B.    519,    530;     S.     C,  London    4-    County    Banking    Co.   \. 

12  CI.  &  F.  787  ;  approved  in  Londoti  Ratdiffe,  5  App.  Cas.  722. 
Chartered  Bank  of  Australia  v.  White, 
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such  usages,  an  issue  being  joined  upon  them  in  each  parti- 
cular case  "  iq). 
Particular         A  particular  or  local  custom  may  be  defined  to  be  a  usage 

or  local 

customs.  which  "  has  obtained  the  force  of  law,  and  is,  in  truth,  the 
binding  law  within  a  particular  district,  or  at  a  particular 
place,  of  the  persons  and  things  which  it  concerns  "  (r).  A 
custom,  therefore,  in  so  far  as  it  extends,  supersedes  the 
general  law  (s). 

Such  is  the  custom  of  gavelkind  in  Kent  and  some  other 
parts  of  the  kingdom,  which  ordains,  among  other  things, 
that  not  the  eldest  son  only  of  the  father  shall  succeed  to 
his  inheritance,  but  all  the  sons  ahke ;  and  that,  though  the 
ancestor  be  attainted  and  hanged,  yet  the  heir  shall  succeed 
to  his  estate  without  any  escheat  to  the  lord.  Such  is  the 
custom  which  prevails  in  divers  ancient  boroughs,  and  there- 
fore called  borough-English,  that  the  youngest  son  shall 
inherit  the  estate  in  preference  to  all  his  elder  brothers  (t). 
Such  is  the  custom  in  other  boroughs,  that  a  widow  shall  be 
entitled  for  her  dower  to  all  her  husband's  lands,  whereas  at 
the  common  law  she  shall  be  endowed  of  one-third  part  only. 
Such,  also,  are  the  special  and  particular  customs  of  manors, 
of  which  every  one  has  more  or  less,  and  which  bind  all 
the  copyhold  and  customary  tenants  who  hold  of  the  said 
manors  (m).  "Custom,"  indeed,  "is  the  very  Ufe  of  a 
manor."  It  must,  however,  as  we  shall  presently  see,  be 
"fair,  convenient,  and  reasonable"  (x). 

{q)  Cited   per   Byles,  J.,  Sare   v.  Error),  2  H.  &  N.  653  ;  S.  C,  1  Id. 

mmy,    10    C.   B.,   N.  S.    85.      In  282.      "Williams'    Real    Prop.    17th 

Attcood  T.  Sellar,  4  Q.  B.  D.  342 ;  ed.,  57. 

5  Q.  B.  D.  286 ;  a  long-established  (m)  See  per  Cockhum,  C.  J.,  Mtig- 
practice  amongst  ayerage  adju-sters  was  gUton  v.  Bamett,  2  H.  &  N.  681. 
much  considered.  See  Svetisden  v.  As  to  manorial  customs,  see  Richardson 
TFallace,  13  Q.  B.  D.  69;  10  App.  v.  TFalker,  3  B.  &  C.  827;  per  Lord 
Cas.  404.  Cranworth,  Marquis  of  Salisbury  t. 

(r)  Judgm.,  Tyson  v.  Smith,  9  Ad.       Gladstone,  9  H.  L.  Ca.  701,  cited  L.  E. 

6  E.  421 ;  per  Yates,  J.,  Millar  v.  2  C.  P.  77 ;  Lord  Zouche  v.  Balbiac, 
Taylor,  4  Burr.  2368,  L.  R.  10  Ex.  172. 

(»)  Judgment,    Lord  Falmouth    t.  (x)  See  £eg.  v.  Venn,  L.  R.  10  Q.  B. 

Oeorge,  5  Bing.  293.  310,  319. 

{t)  See  Muggleton    v.   Bamett   (in 
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The  above  and  similar  particular  customs,  being  deviations 

from  the  general  law  of  the  land,  are  good  only  by  virtue  of 

long- continued  usage  and  of  that  consent,  on  the  part  of  such 

portions  of  the  community  as  are  more  immediately  affected 

by  them,  which  is  to  be  implied  therefrom. 

1.  Such  a  custom,  therefore,  says  Sir  W.  Blackstone,  in  Particular 

,  custom- 

order  that  it  may  be  legal  and  binding,  must  "have  been  ^^^^^g'^^g* 

used  so  long  that  the  memory  of  man  runneth  not  to  the 

contrary  "  {y) ',  so  that,  if  any  one  can  show  the  beginning  of 

it,  it  is  no  good  custom.     For  which  reason  no  custom  can    ^^^ 

prevail  against  an  express  Act  of  Parliament,  since   the      ) 

statute  itself  is  a  proof  of  a  time  when  such  a  custom  did     < 

not  exist  {z) . 

Now,  legal  memory  dates  from  the  first  year  of  the  reign 

of  Kichard  I. ;  but  it  must  not,  therefore,  be  supposed  that  it 

was,  even  prior  to  the  stat.  2  &  3  Will.  4,  c.  71,  in  all  cases 

necessary  to  produce  evidence  extending  over  so  long  a  period, 

of  the  existence  of  a  particular  custom  in  dispute.     From 

proof  of  the  enjoyment  of  a  custom  for  a  much  less  period, 

ex.  gr.,  for  so  short  a  time  as  twenty  years,  a  jury  has,  in  the 

absence  of  evidence  to  the  contrary,  been  held  justified  in 

finding  that  the  custom  had  existed  immemorially  (a).     And 

now,  where  a  claim  "  may  be  lawfully  made  "  at  the  common 

law,  by  custom,  prescription  {h),  or   grant,  to  any  right  of 

common,  or  other  profit  or  benefit  to  be  taken  and  enjoyed 

from  or  upon  "  the  land  of  any  person,"  or  "to  any  way  or 

other  easement  (c),  or  to  any  watercourse,  or  the  use  of  any 

(y)  See  Simpson  v.  Wells,  L.  E.  7  as  that  A.  and  his  ancestors,  or  those 

Q.  B.  214,  217.  whose  estate  he  has  (technically  called 

(z)  1  Bla.  Com.  76.  prescribing  in  a  que  estate),  have  used 

(a)  Jenkins  v.  Harvey,  1  Cr.  M.  &  time  out  of  mind  to  have  such  an  ad- 

K.  877;  cited  Master  Pilots,  S;c.,   of  vantage  or  privilege:  Com.  by  Broom 

Newcastle-upon-Tijne   v.    Bradley,  21  &  Hadley,  vol.  ii.,  p.  417 ;  per  Cur., 

L.  J.,  Q.  B.  196  ;    S.  C,  2  E.  &  B.  Mayor  of  Lynn  Regis  v.    Taijlor,   3 

428,  n.  ;  R.  v.  Joliffe,  2  B.  &  C.  54.  Lev.  160. 

See  also  Duke  of  Beaufort  v.  Smith,  (c)  Cf.    Wheaton  v.  Maple,  1893,  3 

4  Exch.  450.  Ch.  48.     An  easement  of  light  is  not 

{b)  A  particular  custom  is  a  local  -within  the  section.     An  easement  to  be 

usage  not  annexed  to  any  person,  vrhereas  within  the  Act  must  be  absolute,  and 

prescription  is  a  strictly  personal  right,  not  for  a  term  of  years  only. 
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Particular 
custom 
must  have 
■been  con- 
tinued; 


— and 

peaceably 

enjoyed. 


— mnrtbe 
reasonable. 


water  to  be  enjoyed  or  derived  "  upon  or  from  the  land  of 
any  person,  reference  will  have  to  be  made  to  the  Ist  and 
2nd  sects,  respectively  of  the  statute  just  mentioned,  which 
was  passed  with  a  view  to  shortening  "  the  time  of  prescrip- 
tion in  certain  cases." 

2.  A  particular  custom  must  have  been  continued ;  because 
"  any  interruption  would  cause  a  temporary  ceasing;  the 
revival  gives  it  a  new  beginning,  which  will  be  within  time  of 
memory,  and,  thereupon,  the  custom  will  be  void.  But  this 
must  be  understood  with  regard  to  an  interruption  of  the 
right ;  for  an  interruption  of  the  'possession  only  for  ten  or 
twenty  years  will  not  destroy  the  custom.  As,  if  the  inhabi- 
tants of  a  parish  have  a  customary  right  of  watering  their 
cattle  at  a  certain  pool,  the  custom  is  not  destroyed  though 
they  do  not  use  it  for  ten  years,  it  only  becomes  more  difficult 
to  prove  ;  but  if  the  right  be  anyhow  discontinued  for  a  day, 
the  custom  is  quite  at  an  end  "(d). 

Where  a  custom  has  been  thus  "  continued  "  in  the  sense 
above  assigned  to  that  term,  it,  in  fact,  comes  at  last  to  an 
agreement  which  has  been  evidenced  by  such  repeated  acts  of 
assent  on  both  sides  from  the  earliest  times,  beginning  before 
the  time  of  memory,  and  continuing  down  to  our  own  times, 
that  it  has  become  the  law  of  the  particular  place  wherein  it 
has  been  shown  to  obtain  (e). 

3.  A  particular  custom,  to  be  valid,  must  have  been 
peaceable,  and  acquiesced  in,  not  subject  to  contention  and 
dispute  ;  for,  as  such  a  custom  derives  its  force  and  authority 
from  common  consent,  the  fact  of  its  having  been  immemo- 
rially  disputed,  either  at  law  or  otherwise,  would  be  a  proof 
that  such  consent  was  wanting  (/). 

4.  It  must  also  be  reasonable,  or,  rather,  must  not  be 
unreasonable (^f).     "A  custom,"  therefore,  " may  be  good. 


(rf)  1  Bla.  Com.  77. 
\e)  Judgm.,  Tyson  v.  Smith,  9  Ad. 
&  E.  425. 
(/)  1  Bla.  Com.  77. 


(ff)  Id.  Six  V.  Gardiner,  2  Bulstr. 
195 ;  Sowerby  v.  Coleman,  L.  R.  2  Ex. 
96.  See  Reg.  v,  Venn,  L.  R.  10  Q.  B. 
310. 
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though  the  particular  reason  of  it  cannot  be  assigned,  for  it 
suflSceth,  if  no  good  legal  reason  can  be  assigned  against  it. 
Thus,  a  custom  in  a  parish  that  no  man  shall  put  his  beast 
into  the  common  till  the  3rd  of  October  would  be  good ;  and 
yet  it  would  be  hard  to  show  the  reason  why  that  day  in 
particular  is  fixed  upon,  rather  than  the  day  before  or  after. 
But  a  custom  that  no  cattle  shall  be  put  in  till  the  lord  of 
the  manor  has  first  put  in  his,  is  unreasonable,  and,  there- 
fore, bad :  for,  peradventure,  the  lord  will  never  put  in  his, 
and  then  the  tenants  will  lose  all  their  profits  "  Qi). 

A  custom,  however,  is  not  unreasonable,  merely  because 
it  is  contrary  to  a  particular  maxim  or  rule  of  the  common 
law,  for  Consuetudo  ex  certd  causa  rationabili  usitata  privat 
communem  legem,  as  the  customs  of  gavelkind  and  borough- 
English,  which  are  directly  contrary  to  the  law  of  descent ; 
or,  again,  the  custom  of  Kent,  which  is  contrary  to  the  law 
of  escheat  (i) .  Nor  is  a  custom  unreasonable  because  it  is 
prejudicial  to  the  interests  of  a  private  man,  if  it  be  for  the 
benefit  of  the  commonwealth  :  as  the  custom  to  turn  the 
plough  upon  the  headland  of  another,  in  favour  of  husbandry, 
or  to  dry  nets  on  the  land  of  another,  in  favour  of  fishing, 
and  for  the  benefit  of  navigation  (j )  ;  or  to  take  water  from 
his  well  (k). 

It  is  not  an  unreasonable  custom  that  a  tenant,  who  is 
bound  to  use  a  farm  in  a  good  and  tenantable  manner,  and 
according  to  the  rules  of  good  husbandry,  shall  be  at  liberty, 
on  quitting  the  farm,  to  charge  his  landlord  with  a  portion 
of  the  expenses  of  draining  land  which  requires  draining 
according  to  good  husbandry,  though  the  drainage  be  done 
without  his   landlord's   knowledge  or  consent  (Z).     And  a 

(h)  1  Bla.  Com.  77 ;  and  cases  supra.  Q.  B.  64  ;  2)«%  v.  Sirst,  1  B.  &  B. 

(t)  Ante,  p.  10.  224.    With  reference  to  the  reasonable- 

(j)  Judgm.,  Ti/soti  V.  Smith,  9  Ad.  ness  of  particular  alleged  customs,  see 

&  E.  421 ;  Lord  Falmouth  v.  George,  also   Mounsey  v.   Ismuy,  1  H.  &  C. 

5  Bing.  286.  729  ;  miton  v.  Earl  Granville,  5  Q.  B. 

(i-)  Race  V.  Ward,  4  E.  &  B.  702.  701 ;    commented  on  and  followed  in 

{J)  Mousley  v.   Zudlatn,  21   L.  J.,  Blackett  v.  Bradley,  1  B.  &  S.  940, 
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Must  be 
certain.' 


custom  that  a  tenant  shall  have  the  waygoing  crop  after  the 
expiration  of  his  term,  is  reasonable  and  good.  "  It  is  just ; 
for  he  who  sows  ought  to  reap ;  and  it  is  for  the  benefit  and 
encom'agement  of  agriculture.  It  is,  indeed,  against  the 
general  rule  of  law  concerning  emblements,  which  are  not 
allowed  to  tenants  who  know  when  their  term  is  to  cease, 
because  it  is  held  to  be  their  fault  or  folly  to  have  sown  when 
they  knew  their  interest  would  expire  before  they  could  reap. 
But  the  custom  of  a  particular  place  may  rectify  what  other- 
wise would  be  imprudence  or  folly  "  (m). 

In  The  Marquis  of  Salisbury  v.  Gladstone  {n),  a  custom 
was  held  not  unreasonable  for  the  copyholders  of  inheritance 
in  a  manor  without  licence  from  the  lord  to  dig  and  get  clay 
without  limit  in  and  from  their  copyhold  tenements  for  the 
purpose  of  making  bricks  to  be  sold  off  the  manor.  So  also 
a  custom  for  an  agricultural  tenant,  where  the  lessor  had 
reserved  the  minerals,  to  sell  such  flints  as  were  turned  up 
by  ploughing,  was  held  good,  the  evidence  showing  that 
their  removal  was  necessary  for  the  cultivation  of  the 
farm  (o). 

5.  A  custom  ought  to  be  certain.  And,  therefore,  a 
custom  that  lands  shall  descend  to  the  most  worthy  of  the 
owner's  blood,  is  void  ;  for  how  shall  this  worth  be  deter- 
mined ?  But  a  custom  that  lands  shall  descend  to  the  next 
male  of  the  blood  exclusive  of  females,  is  certain,  and  there- 
fore good.  So  a  custom  to  pay  twopence  an  acre  in  lieu  of 
tithes  is  good ;  but  to  pay  sometimes  twopence,  and  some- 


954-5  ;  Eoffert  v.  JBrenton,  10  Q.  B. 
26  ;  Mwood  v.  Bullock,  6  Q.  B.  383 
(distinguished  in  Simpson  v.  Wells, 
L.  R.  7  Q.  B.  214,  216) ;  Arnold  v. 
£laker,  L.  E.  6  Q.  B.  433  (citing 
Ehcood  v.  BuUock,  supra,  and  approv- 
ing Mercer  v.  Woodgate,  L.  R.  5  Q.  B. 
26) ;  AmoU  v.  Holbrook,  L.  R.  8  Q,  B. 
96  ;  Duke  of  Bucckugh  v.  Wakejield, 
L.  R.  4  H.  L.  377,  406 ;  dist.  Love  v. 
Bell,  9  App.  Cas.  286  ;  Oibbs  v.  Flight, 
3  C.  B.  681 ;  Reg.  t.  Dalby,  3  Q.  B. 


602 ;  Le  Case  de  Tanistry,  Davys, 
28  b,  34 ;  Gill  v.  Bickinsott,  6  Q.  B. 
D.  159. 

(w)  Wigglesworthx . Ballison, Dougl. 
201 ;  S.  C.,\  Smith's  Leading  Cases, 
9th  ed.  569. 

(»)  6  H.  &  N.  123 ;  S.  C,  9  H.  L. 
Ca.  692  ;  followed  in  Blewett,  app., 
Jenkins,  resp.,  12  C.  B.,  N.  S. 
16,  30. 

(o)  Tucker  v.  Linger,  21  Ch.  B.  18 ; 
8  App.  Cas.  508. 


OF  WHAT  ELEMENTS  COMPOSED.  15 

times  threepence,  as  the  occupier  of  the  land  pleases,  is  bad, 
for  its  uncertainty  (p) . 

On  the  ground  of  uncertainty  the  following  custom  was 
held  bad  :  viz.,  for  all  the  customary  tenants  of  a  manor, 
having  gardens,  parcels  of  their  tenements,  to  dig,  take,  and 
carry  away  from  a  waste  within  the  manor  "  for  the  purpose 
of  making  and  repairing  grass  plots  in  the  gardens,  parcels  of 
the  same  respectively,  for  the  improvement  thereof,  such  turf 
covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath  been 
fit  and  proper  to  be  so  used  and  spent  every  year,  at  all  times 
in  the  year,  as  often  and  in  such  quantity  as  occasion  "  may 
require  (q).  "A  custom,"  said  Lord  Ellenborough,  C.  J., 
with  reference  to  this  case,  "however  ancient,  must  not  be 
indefinite  and  uncertain ;  and  here  it  is  not  defined  what 
sort  of  improvement  the  custom  extends  to."  And  he  added 
— "  there  is  nothing  to  restrain  the  tenants  from  taking  the 
whole  of  the  turbary  of  the  common,  and  destroying  the 
pasture  altogether.  A  custom  of  this  description  ought  to 
have  some  limit;  but  here  there  is  no  limitation  to  the 
custom  as  laid  but  caprice  and  fancy  "  (r).  A  custom  how- 
ever to  pay  a  year's  improved  value  by  way  of  fine  on  a  copy- 
hold estate  might  be  good,  though  the  value  is  a  thing  un- 
certain ;  for  it  may  at  any  time  be  ascertained,  and  the  maxim 
of  law  is  Id  certum  est  quod  certum  reddi  potest  (s). 

In  Broadbentw.  Wilkes  (t),  we  have  an  instance  of  a  custom  sroadbenty. 

WUkes. 

being  held  void  on  the  twofold  ground  that  it  was  un- 
reasonable and  uncertain.  There  the  custom  claimed  (so  far 
as  it  need  here  be  stated)  was,  that  when  and  as  often  as  the 
lord  of  the  manor,  or  his  tenants  of  the  collieries  or  coal- 
mines, sunk  pits  in  certain  freehold  lands  within  and  parcel 

{p)  1  Bla.  Com.  78;    Ze  Case  de  C.  B.,  N.  S.  230 ;  Douglas,  z.-^^..  Earl 

Tanistry,  Davys,  28  b,  35  ;  BUwett  v.  Bysart,  resp.,  10  C.  B.,  N,  S.  688. 
Tregonning,  3  Ad.  &  E.  554.  (s)  1  Bla.  Com.  78. 

{q)   Wilson  \.  Willes,  7  East,  121 ;  (0  TVilles,  360  ;  S.  C.  (in  Error), 

8  R.  R.  604,  Preface,  vii.  1  TVils.  63  ;  2  Str.  1224  ;  with  which 

(r)  See  also  Claytony.  Corhy,  5  Q.  B.  compare  Sogers  r.  Taylor,  1  H.  &  N. 

415  ;    Bailey  v.  Stephens,  12  C.  B.,  706 ;  Carlyon  v.  Lovering,  Id.  784. 
N.  S.  91 ;  Constable  v.  Nicholson,  14 
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of  the  said  manor,  for  the  working  of  the  said  pits,  and  to  get 
coals  thereout,  the  lord  and  his  tenants  might  cast  the  earth, 
stones,  &c.,  coming  therefrom  in  heaps  "on  the  land  near  to 
such  pits,"  "there  to  remain  and  continue  "  at "  his  and  their 
will  and  pleasure  :  "  in  giving  judgment  with  reference  to  the 
validity  of  this  custom,  Willes,  C.  J.,  remarked,  "  The  ob- 
jection that  this  custom  is  only  beneficial  to  the  lord,  and 
greatly  prejudicial  to  the  tenants,  is,  we  think,  of  no  weight ; 
for  it  might  have  a  reasonable  commencement,  notwithstand- 
ing, for  the  lord  might  take  less  for  the  land  on  the  account 
of  this  disadvantage  to  his  tenant.  But  the  true  objections 
to  this  custom  are,  that  it  is  uncertain,  and,  hkewise,  un- 
reasonable, as  it  may  deprive  the  tenant  of  the  whole  benefit 
of  the  land ;  and  it  cannot  be  presumed  that  the  tenant  at 
first  would  come  into  such  an  agreement. ' '  He  also  remarked, 
that  every  custom  "  must  be  certain,  for  two  plain  reasons  : 
1st,  because  if  it  be  not  certain,  it  cannot  be  proved  to  have 
been  time  out  of  mind,  for  how  can  anything  be  said  to  have 
been  time  out  of  mmd  when  it  is  not  certain  what  it  is  ? 
2ndly,  it  must  be  certain,  because  every  custom  presupposes 
a  grant,  and  if  a  grant  be  not  certain  it  is  void."  The  Chief 
Justice  then  observed  that,  tested  by  the  foregoing  rule,  the 
custom  above  set  out  was  bad,  as  being  neither  certain  nor 
intelligible;  especially  by  reason  of  the  expression  "near 
to  "  used  in  setting  out  the  custom,  to  which  expression  no 
precise  and  definite  meaning  can  be  attached. 

After  thus  pointing  out  the  uncertainty  of  the  alleged 
custom,  WiUes,  C.  J.,  proceeded  to  say,  that  all  customs  must 
be  reasonable,  otherwise  they  are  void,  "  and  certainly  no 
custom  can  be  more  unreasonable  than  the  present.  It  may 
deprive  the  tenant  of  the  whole  profits  of  the  land ;  for  the 
lord  or  his  tenants  may  dig  coal-pits  when  and  as  often  as 
they  please ;  and  may,  in  such  case,  lay  their  coals,  &c.,  on 
any  part  of  the  tenant's  land,  if  near  to  such  coal-pits,  at  what 
time  of  the  year  they  please,  and  may  let  them  lie  there  as 
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long  as  they  please : "  so  that  "  they  may  be  laid  on  the 
tenant's  land  and  continue  there  for  ever,  though  it  may 
be  more  convenient  for  the  lord  to  bring  them  on  his  own 
land;  which  is  absurd  and  unreasonable," 

A  custom  however  for  the  inhabitants  of  a  parish  to  enter 
upon  plaintiff's  enclosed  field  within  the  parish  and  erect  a 
maypole  therein,  and  enjoy  on  the  land  any  lawful  and  inno- 
cent recreation  at  any  time  in  the  year,  has  been  held 
reasonable  and  sufficiently  certain  (w). 

Again  prima  facie  the  landlord  is  the  person  liable  to  the 
outgoing  tenant  for  seed,  tillage,  and  so  forth,  properly 
bestowed  by  him  upon  a  farm,  and  an  alleged  custom  or 
usage  that  the  outgoing  tenant  shall  look  to  the  incoming 
tenant  for  payment  to  the  exclusion  of  the  landlord's  liability, 
is  unreasonable,  uncertain,  and  prejudicial  to  the  interests 
both  of  landlords  and  of  tenants  (x). 

6.  A  custom,  though  established  by  consent,  must,  when  Particular 

customs 

established,  be  compulsory,  and  not  left  to  the  option  of  every  "lust  be 
man,  whether  he  will  use  it  or  no ;  therefore,  a  custom  that 
all  the  inhabitants  of  a  particular  district  shall  be  rated 
toward  the  maintenance  of  a  bridge  will  be  good;  but  a 
custom  that  every  man  is  to  contribute  thereto  at  his  own 
pleasure,  is  idle  and  absurd,  and  indeed  no  custom  at 
all  (y). 

7.  Customs  must    be    consistent  with   each   other — one  -and  con- 

sistent. 

custom  cannot  be  set  up  in  opposition  to  another ;  for,  if 
both  are  really  customs,  then  they  are  of  equal  antiquity, 
and  must  have  been  established  by  mutual  consent,  which 
to  say  of  contradictory  customs  is  absurd  (z). 

8.  With  reference  to  the  interpretation  of  customs  it  will  how 

■^  construed. 

suffice  to  say  that  customs,  especially  where  they  derogate 
from  the  general  rights  of  property,  must   be  construed 

(u)  Sail  V.  Nottingham,  1  Ex.  D.  1.  (y)  1  Bla.  Com.  78. 

(x)  Bradbtmi  v.  Foleij,  3  C.  P.  D.  iz)  1  Bla.  Com.  78. 

129,  135. 

B.C.L.  C 
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Customs  of 
the  country. 


Particular 
usages  of 


strictly  (a) ;  they  are  not  to  be  "  enlarged  beyond  the 
usage  "  (h) ;  they  may  be  abrogated  by  statute  (c). 

Besides  local  customs  properly  so  called,  there  are,  in 
different  parts  of  the  country,  certain  customs  existing, 
which,  unless  excluded  expressly  or  impliedly  by  agreement 
between  parties,  regulate,  to  some  extent,  the  relation  of 
landlord  and  tenant,  or  affect  the  reciprocal  rights  of  in- 
coming and  outgoing  tenants,  and  are  usually  known  as 
"  customs  of  the  country."  Now  a  custom  (d)  belonging  to 
this  class  need  not  be  shown  to  have  existed  immemorially, 
but  will  be  established  on  proof  of  a  usage,  recognised  and 
acted  upon  in  the  particular  neighbourhood,  applicable  to 
farms  of  a  like  description  with  that  in  regard  to  which  its 
existence  is  specifically  asserted  (e).  A  "custom  of  the 
country,"  in  order  that  it  may  be  good,  must  be  reasonable 
(as  will  appear  by  reference  to  some  of  the  cases  already 
cited),  and  sufficiently  definite  and  certain. 

Very  similar  to  the  customs  of  the  country  last  mentioned, 
as  regards  their  operation  upon  the  contracts  of  parties,  are 
particular  usages  of  trade  which  exist  in  certain  places ;  and, 
in  order  to  be  effective,  must  be  reasonable  (/),  and  must  be 
proved  by  apt  evidence  in  courts  of  justice.  The  legal  effect 
of  usages  of  trade  will  be  hereafter  noticed  (</). 


(a)  Judgm.,  Rogers  t.  Brenton,  10 
Q.  B.  67 ;  per  Bayley,  J.,  2  B.  &  C. 
839. 

[b]  Judgm.,  Arthur  v.  Bokeftham, 

11  Mod.  160;  see  per  Cockburn,  C.  J., 
2  H.  &N.  680-1. 

(f)  Truseott  v.  Merchant  Taylors 
Co.,U  Exch.  855  ;  Cooper  t.  JTubbiwk, 

12  C.  B.,  N.  S.  456. 

(d)  The  word  "custom"  thus  used 
"  cannot  mean  a  custom  in  the  strict 
legal  signification  of  the  word :  for 
that  must  be  taken  with  reference  to 
Borae  defined  limit  or  space,  which  is 
essential  to  every  custom  properly  so 
called :  "  per  Lord  EUenborough,  C.  J., 
Legh  V.  Hewitt,  4  East,  154,  159, 7  R.R. 
645 ;  see  Cooke  Agric.  Ten.,  2nd  ed. 
c.  4,  p.  58,  et  seq. 


{e)  See  Balby  t.  Hirst,  1  B.  &  B. 
224,  where  the  question  was  raised  at 
Nisi  Prius. 

(/)  See  Cropper  v.  Cook,  L.  R.  3 
C.  P.  194  ;  Grissell  v.  Bristowe,  L.  R. 
4  C.  P.  36  ;  Cuthbert  v.  Gumming,  11 
Exch.  405,  10  Id.  809;  Faxton  v. 
Courtnay,  2  Fost.  &  Fin.  N.  P.  Ca. 
131 ;  Gibson  v.  Crick,  1  H.  &  C.  142. 

{g)  See  particularly  Book  II.,  Chap. 
VI.,  Mercantile  customs  seem  properly 
divisible  into  three  cla-sses  : — 1.  Customs 
"which  all  nations  agree  in  and  take 
notice  of,"  and  which  are  held  to  be  part 
of  the  law  of  England.  2.  Customs 
prevailing  throughout  the  length  and 
breadth  of  this  country,  which  also  have 
the  force  of  law  here,  and  are  in  gene- 
ral judicially  noticed,  without  proof. 


i 
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m 
Purely  local  usages  are  sometimes  embodied  in  and  may 

be  evidenced  by  byelaws  operative  amongst  a  section  of  the 
community.  Thus,  the  rules  of  the  London  Stock  Ex- 
change as  to  defaulting  members  are  the  rules  of  a  domestic 
forum,  which  have  no  influence  on  the  rights  of  persons 
who  are  not  amenable  as  members  to  the  jurisdiction  of 
that  body  {h). 

As  our  lex  scripta  must  be  interpreted,  so  must  our  lex  Lex  non 

scripta 

non  scripta  be  declared  by  the  judges  (t)  whose  office,  as  ^^l^^- 
already  stated  (k),  it  iajiis  dicere,  and  whose  decisions,  when 
collected  in  the  reports,  exhibit  our  common  law,  as  it  has 
actually  been  applied  to  facts  differing  from  each  other,  as 
well  in  kind  as  in  their  combinations.  Judicial  decisions, 
indeed,  afford  the  best — oftentimes  the  only — evidence  of 
what  law  is  ;  and,  in  arriving  at  these  decisions,  the  Judges 
allow  themselves  to  be  guided  by  established  precedents, 
and  by  the  admitted  maxims  of  the  law. 

In  conformity  with  our  most  approved  commentators,  I 
have  mentioned  maxims  as  an  important  element  of  our 
common  law.  Of  these  maxims,  which  embody  principles 
of  much  value,  when  their  application  is  rightly  understood, 
many  have  been  derived  from  the  Eoman  or  Civil  Law ; 

3.  Customs  purely  local,  such  as  are  v.  Foot,  Id.  497 ;  Mills  v.  Mat/or,  ^c, 
alluded  to  in  the  text,  which  must  be  of  Colchester,  L.  R.,  3  C.  P.  575 ; 
proved.  See  a  learned  note,  8  C.  B.  Atticood  v.  Sellar,  4  Q.  B.  D.  342 ; 
967.  The  ctistom  of  London  is  certi-  5  Q,.  B.  D.  268.  Distinguished  in 
fied  by  the  Recorder:  see  Westoby  \.  Svensden  v.  Wallace,  13  Q.  B.  D.  69; 
Bay,  2  E.  &  B.  605  ;  Matthey  v.  10  App.  Cas.  404. 
Wiseman,  18  C.  B.,  X.  S.,  657.  (A)  Tomkinsv.  Safferey,Z  App.  Cas. 
Evidence  of  long-continued  usage  213.  See  Ex  p.  Grant,  In  re  Plumbly, 
may  have  much  weight  in  support  of  a  13  Ch.  D.  667,  680.  As  to  reasonable- 
pecuniary  demand ;  for  instance,  it  has  ness  of  customs  of  the  Stock  Exchange, 
been  said  that  "  every  intendment  see  Hamilton  v.  Young,  7  L.  R.  Ir. 
ought  to  be  made  in  favour  of  a  pay-  Ch.  289  ;  Neilson  v.  James,  9  Q.  B.  D. 
ment  which  has  been  uninterruptedly  546  ;  Robinson  y.Mollett,  L.  R.  7  H.  L. 
received  time  out  of  mind,  supposing  802 ;  Perry  v.  Barnett,  15  Q.  B.  D. 
it  presumably  capable  of  a  legal  origin."  394;  Seymour  y.  Bridge,  lb.  363.  See 
Per  Lord  Chelmsford,  Free  Fishers  of  also  post,  p.  585,  n.  (/). 
IF/ntstable  v.  Gann,  20  C.  B.,  X.  S.,  (t)  See  per  North,  C.  J.,  Barnar- 
27.  See  also  Foreman  v.  Free  Fishers  diston  v.  Soame,  6  How.  St.  Tr.  1095, 
of  Whitstable,  L.  R.  4  H.  L.  266;  1116. 
'Holford  V.  George,  L.  R.  3  Q.  B.  639  ;  (A)  Ante,  p.  4. 
Lawrence  v.  Hitch,  Id.  521 ;  Bryant 
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and,  although  it  be  true,  as  judicially  remarked,  that  this 
law  forms  no  rule  binding  in  itself  upon  the  subjects  of 
these  realms ;  yet,  in  deciding  a  case  upon  principle,  where 
no  direct  authority  can  be  cited  from  the  books,  our  Courts 
will  listen  to  arguments  drawn  from  the  Institutes  and 
Pandects  of  Justinian,  and  will  rejoice  if  their  conclusions 
are  shown  to  be  in  conformity  with  that  law,  which  is  "  the 
fruit  of  the  researches  of  the  most  learned  men,  the 
collective  wisdom  of  ages,  and  the  groundwork  of  the 
municipal  law  of  most  of  the  countries  in  Europe  "  (l). 

The  law  The  law  of  England,  whether  statutory  or  customary, 

priMM^'  professes  to  act  in  accordance  with,  and  to  be  regulated 
by,  certain  great  fundamental  principles.  It  professes  to 
act  and  adjudicate  conformably  to  the  law  of  Nature,  the 
law  of  God,  to  common  sense,  to  legal  reason,  justice,  and 
humanity  (m). 
^wof  "  The  law  of  Nature,"  says  Blackstone  (n),  "  being  coeval 

with  mankind,  is  superior  in  obligation  to  any  other ;  "  "no 
human  laws  are  of  any  validity,  if  contrary  to  this."  We 
read  also  in  Calvin's  case  (o)  that  the  "  law  of  Nature  is 
part  of  the  Laws  of  England :  "  and  in  Forbes  v.  Coch- 
rane (p),  that  "  the  proceedings  in  our  Courts  are  founded 
upon  the  law  of  England,  and  that  law  is  again  founded 
upon  the  law  of  Nature  and  the  revealed  law  of  God."  So 
that  if  a  "  right  sought  to  be  enforced  is  inconsistent  with 
either  of  these,  the  English  municipal  Courts  cannot 
recognise  it."  Nay,  in  the  case  last  cited,  it  is  even  laid 
down  as  a  maxim,  that  international  comity,  or  comitas 

{I)  Jad^.,  12  M.  &  "W.  353 ;  per  that  the  hurden  of  proof  rests  on  those 

Best,  C.  tf.,  5  Bing.  167 ;  Hale,  Hist.  who  affirm  the  adoption  of  any  portion 

Com.  Law,  24.    In  Segr.  v.  Archbishop  of  it  here. 

of  Canterbury,   11    Q.  B.  649,    Lord  (m)  See  Ram.  Sci.  L^.  Judgm.  10. 

I)enman  observed,  that  the  canon  law  (n)  1  Com.  41. 

forms  no  part  of  the  Law  of  England,  (o)  7  Hep.  4,  6. 

unless  it  has  been  brought  into  use  (j?)  2  B.  &  C.  471. 
and  acted  upon  in  this  countr}*;  and                                                                       >{| 
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inter  communitates,  "  cannot  prevail  in  any  case  where  it 
violates  the  law  of  our  own  country,  the  law  of  Nature,  or 
the  law  of  God  "  (q). 

In  Ilott  V.  Wilks  (r)  it  is  iudicially  affirmed  that  "  the  considera- 

^  ^  ■•  -^  tionsof 

law  of  England  will  not  sanction  what  is  inconsistent  with  Humanity, 
humanity  "  (s). 

Legal  reason  4nd  common  sense  are  frequently  invoked  Reason  and 

*^  J.  ./  Common 

by  the  administrators  of  our  law  as  guides  whom  they  may  ^^''^^• 
safely  follow  (0-  By  "  legal  reason,"  however,  is  here  to 
be  understood  that  schooled  and  tutored  reason  which  a 
well-trained  legal  intellect  brings  to  bear  upon  the  question 
submitted  to  it.  "  Discretion,"  observed  Lord  Mansfield, 
C.  J.,  in  E.  V.  Wilkes  (u),  "when  applied  to  a  court  of 
justice,  means  sound  discretion  guided  by  law.  It  must  be 
governed  by  rule,  not  by  humour ;  it  must  not  be  arbitrary, 
vague,  and  fanciful,  but  legal  and  regular." 

We  need  then  scarce  hesitate  to  adopt  the  expressions  of 
Willes,  J.,  in  Millar  v.  Taylor  (x),  that  "  principles  of  private 
justice,  moral  fitness,  and  public  convenience,"  "when'' 
applied  to  a  new  subject,  make  common  law  without  a 
precedent — much  more,  when  received  and  approved  by 
usage ;  "  or  those  of  Aston,  J.,  delivering  his  opinion  in  the 
same  case  (y),  who  appeals  in  support  of  it  to  "the  law  of 
Nature  and  truth,"  "  the  light  of  reason  and  the  common 
sense  of  mankind  ;  "  and  examines  in  detail  what  he  desig- 
nates as  "  certain  great  truths  and  sound  propositions,"  by 
which  man,  as  a  rational  creature,  is  laid  under  the  obliga- 
tion of  being  governed. 

(q)  See   Fenton    v.    Livingstone,   3  be   attended   to,   and   in   some    cases 

Macq.  H.  L.  Ca.  497.  cannot    be    dispensed    with  ;    yet    in 

(>•)  3  B.  &  Aid.  319  ;  22  R.E.  400,  administering  justice  we  must  not  lose 

c\\^A.-^&c  Best,C3.,Bird\.  Holbrook,  sight  of  common  sense."     Per  Lord 

4  Bing.  640-1.  Kenyan,  C.  J.,  1  East,  208. 

(«)  See  for  instance  the  Stat.  39  &  (?/)  4  Burr.  2539. 

40  Vict.  c.  77,  for  prevention  of  cruelty  {x)  4  Id.  2312. 

to  animals.  (y)  Id.  2337,  2343. 

[t)  "  However  technical,  rules  are  to 
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Having,  in  the  last  Chapter,  shown  what  our  Common 
Law  is,  and  set  forth  concisely  the  elements  of  which  it  is 
composed,  I  proceed  to  inquire  into  the  nature  and  consti- 
tution of  the  tribunals  by  which  it  is  administered  : — first, 
glancing  at  the  Origin,  History,  and  Jurisdiction  of  the 
Three  Superior  Law  Courts,  now  replaced  by  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice,  together  with 
the  mode  in  which  business  is  conducted  there ;  and, 
secondly,  exhibiting,  with  brevity,  the  extent  and  limits  of 
the  ordinary  jurisdiction  of  our  County  Courts. 

Sect.  I. — 21ie  Superior  Courts  of  Law. 

1.  Their  Origin,  History,  and  Jurisdiction. 

2.  Mode  of  Procedure  in  Banc,  at  Judges^  Chambers,  and 
in  the  District  Registries. 

1.  Origin,  History,  and  Jurisdiction  of  the  Superior 
Courts  of  Law  (a). 

Immediately  prior  to,  and  at  the  date  of,  the  Norman 
Conquest,  the  ordinaj-y  legal  tribunals  of  most  practical 
importance  established  in  this  country  were  the  County 
and  the  Hundred  Courts  (6),  which  institutions  traced  their 
descent  from  a  distant  age,  and  from  tribes  amongst  whom 
the  name  and  office  of  king  were  alike  unknown ;  on  which 

(a)  Reference    should    be   made  to  (4)  1  Reeves,  Hist.  Eng.  Law,  2nd 

Historj'  of  English  Law,  Pollock  and      ed.  7. 
Maitland,  vol.  i.,  chaps,  i.-vi. 


THE  SUPERIOR  COURTS.  23 

account,  a  learned  writer  has  observed,  tharour  common 
law  jurisdiction  may  be  considered  as  emanating  from  the 
people  (c).  The  Hundred  Court  was  composed  of  the  co"Jrt!** 
Thanes  and  landlords  whose  demesnes  were  included  within 
the  hundred ;  and  was  held  under  the  head  officer  or  earl- 
dorman  of  the  particular  district,  assisted  by  the  bishop  of 
the  diocese  (d). 

It  was,  however,  in  the  Shire  (e)  Court,  which  seems  to  shj^*^"^ 
have  been  held  twice  yearly,  that  the  principal  causes  were, 
at  the  time  now  spoken  of,  heard  and  determined.  In  this 
Court  cognizance  was  had  of  offences  which  concerned  the 
crown  or  public,  as  felonies,  breaches  of  the  peace,  nuisances, 
and  the  like,  as  well  as  of  questions  involving  the  title  to 
land.  Whilst,  in  all  civil  suits,  the  Shire  Court  appears  to 
have  had  an  original  jurisdiction  similar  to  that  of  the 
Hundred  Court,  besides  an  appellate  jurisdiction  over  the 
subordinate  tribunal  (/). 

When  William  the  Conqueror  was  estabUshed  on  the  conquest. 
throne  of  England,  an  important  change  in  the  machinery 
for  administering  justice  was  effected,  which  gradually  led 
to  the  establishment  of  three  Superior  Courts  of  Common 
Law.  I  allude  to  the  introduction  into  this  country  of  the  ^^tld.^^ 
office  of  Chief  Justiciar  (g),  and  the  gradual  centralisation 
of  judicial  power  which  was  effected  here  by  the  establish- 
ment of  the  Aula,  or  Curia,  Regis  or  Supreme  Council  of 
the  sovereign, — a  Court  which  was  invested  with  some  most 
important  functions  of  a  purely  judicial  nature  {h). 

From  the  Supreme  Council  or  Court,  where  the  king,  in 

(c)  Palgr.  King's  Counc.  10.  ferred  to,  when  force  was  an  element 

(d)  1  Palgr.  Eng.  Comm.  98,  101.         in  most  transactions  giving  rise  to  liti- 

(e)  The   shire  seems  sometimes    to      gation,  purely  ci^il  matters  rarely  called 
have  been  formed  by  placing  one  or      for  adjudication. 

more  himdreds  under  the  government  (ff)  As  to  the  nature  of  the  functions 

of  an  earl  or  his  deputy :  1  Palgr.  Eng.  delegated  to  the  king's  justiciars,  see 

Comm.  117.  1    Palgr.  Eng.   Comm.  289 ;    Madox, 

(/)  1  Palgr.  Eng.  Comm.  119;  Dugd.  Hist.  Exch.,  Chap.  2. 
Grig.  Chap.  14  (p.  29).     See  2  Hall.  (A)  See  further  as  to  the  Aula  Regis, 

Midd.  Ages,  140.     It  must  be  remem-  MUlar,    Eng.   Gov.,  vol.  ii.,  pp.  108, 

bered  that,  during  the  period  here  re-  121,  264  et  seq. 
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1- 

a  jurisdic- 
tion in  pri- 
vate suits. 


theory,  was  always  present,  which  attended  on  his  person, 
and  was  therefore  ambulatory  as  the  Sovereign  changed  his 
place  of  abode,  may  be  derived  the  Courts  of  Exchequer, 
Common  Pleas,  and  King's  Bench,  extinguished,  though 
reproduced  under  other  designations,  by  the  Judicature  Act, 
1873  (t).  These  three  Courts  were  originally  in  the  nature 
of  Committees,  delegated  by  the  Sovereign  for  the  despatch 
of  specific  branches  of  the  business  of  his  Court ;  but  which, 
by  degrees,  assumed  a  permanent  and  an  altogether  separate 
existence  (j). 

To  commence  with  the  Court  of  Exchequer.  It  will  be 
admitted  that,  on  the  introduction  of  the  feudal  system 
into  this  country,  together  with  the  burthens  incident  to 
it,  of  escheat,  forfeiture,  fines  for  alienation,  for  wardship, 
marriage,  and  the  like,  the  claims  of  the  Crown,  as  lord 
paramount,  upon  the  subject  must  have  become  so  compli- 
cated and  multifarious  as  to  require  the  sole  and  undivided 
attention  of  some  peculiar  department  of  the  Royal  Council ; 
and  to  this  necessity  may  be  ascribed  the  origin  of  the  Court 
of  Exchequer,  which,  in  its  inception,  was  but  a  part  of  the 
Supreme  Council,  appointed  to  sit  in  the  king's  palace,  for 
the  purpose  of  auditing  his  accounts  and  compelling  pay- 
ment of  such  feudal  dues  as  were  in  arrear  to  him. 

Although,  however,  the  jurisdiction  of  the  Exchequer 
was,  in  the  first  instance,  principally,  or,  as  some  think, 
wholly  confined  to  matters  connected  with  the  revenue,  or 
springing  out  of  the  feudal  relation  of  lord  and  vassal,  it  is 
certain  that  at  a  very  early  period  this  Court  had  acquired 
jurisdiction  in  personal  actions  not  at  all  affecting  the  rights 
or  revenues  of  the  Crown  (k).    And  although  the  Statute  of 

(0  36  &  37  Vict.  c.  66,  ss.  16,  34. 

(j)  1  Palgr.  Eng.  Coram.  291.  The 
resolution  ot  the  authority  of  the  Aula 
Eegis  into  three  independent  jurisdic- 
tions appears  to  have  taken  place  very 
graduallj.  That  the  severance  was  not 
complete  at  the  beginning  of  the  four- 
teenth century,  appears  from  entries 


cited  from  the  Rolls  of  the  King's  Bench 
by  Mr.  Serjeant  Manning,  in  his 
learned  work  entitled  Serviens  ad 
Legem,  p.  253.  See  also  Coop.  Pub. 
Rec.  vol.  i,,  pp.  232,  411. 

(A)  1  Reeves,  Hist.  Eng.  Law,  2nd 
ed.,  61.  Madox,  Hist.  Exch.  2nd  ed., 
vol.  i.,  p.  209 ;  vol.  ii.,  p.  73. 
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Rutland  (10  Edw.  1,  sec.  11)  contained  S  clause  (0  : — 
"  That  no  plea  shall  be  holden  or  pleaded  in  the  Exchequer 
aforesaid  unless  it  do  specially  concern  us  and  our  ministers 
aforesaid,"  yet  the  practice  of  the  Exchequer  did  not  alter, 
but  the  Court  in  question  continued  to  entertain  causes  of 
a  personal  nature  between  the  subjects  of  the  Crown,  by 
holding  that  this  statute  did  not  apply  to  suits  between 
subjects  who  were  debtors  to  the  Crown,  and  then  by  con- 
niving at  the  plaintiff's  falsely  suggesting  that  he  was  such 
a  debtor ;  and  that  by  reason  of  the  defendant  not  paying 
what  he  owed  to  the  plaintiff,  the  plaintiff  would  himself  be 
less  able  to  pay  what  he  owed  to  the  Crown  (m).  The 
formula  to  which  this  fiction  gave  rise  in  the  process  of  the 
Court  (usually  known  as  the  clause  of  quo  minus)  having 
long  obtained,  was  finally  abolished  by  the  Uniformity  of 
Process  Act  (2  Will.  4,  c.  39). 

The  Court  of  Exchequer  also  exercised  equitable  jurisdic-  j,^3fJtwn. 
tion ;  so  that  when  Blackstone  wrote  (w),  and,  indeed,  until 
the  statute  5  Vict.  c.  5  (o),  the  same  jurisdiction  was  exer- 
cised and  the  same  system  of  redress  pursued  on  the  Equity 
Side  of  the  Exchequer  as  in  the  Court  of  Chancery,  save 
only  in  respect  of  some  few  matters  peculiar  to  each  tribunal, 
and  as  to  which  the  other  could  not  interfere. 

However,  by  the  1st  section  of  the  Act  just  mentioned 
(5  Vict.  c.  5),  the  equity  jurisdiction  of  the  Court  of  Exche- 
quer was  for  the  most  part  (_p)  abolished  and  transferred  to 
the  Court  of  Chancery. 

So  early  as  the  reign  of  Henry  I.,  perhaps  even  in  that  of  ^°^^*'^^'° 
William  the  Conqueror  (q),  assizes  seem  to  have  been  occa- 

(l)  So  28  Edw.  1,  St.  3,  c.  4,  enacted,  Gen.  v.  SalUng,  15  M.  &  "W.  687; 

that  "  no  Common  Pleas  shall  be  from  Corporatian  of  London  v.  Att.-Gen., 

henceforth  holden  in  the  Exchequer  con-  1  H.  L.  Cas.  440 — where  the  Crown  is 

trarytotheformof  the  Great  Charter."  entitled  to  be  actor,  see  Att.-Gen.  \. 

(»0  1  Sell.  Prac.  Introduc.  10,  32.  JBarker,  L.  R.  7  Ex.  177. 

(n)  3  Bla.  Com.  426.  As  to  removing  into  the  Exchequer 

(o)  See  also  5  &  6  Vict.  c.  86.  an  action  affecting  the  rights  of  the 

(p)  As  to  the  jurisdiction  of  the  Ex-  Crown,  see  also  post,  p.  33. 

chequer — in  revenue  causes  see  Ati.-  {q)  1  Reeves,  Hist.  Eng.  Law,  2nd 
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sionally  held  by  Justices  in  Eyre  {in  itinere)  (r),  who,  by 
reason  of  the  inconvenience  which  suitors  suffered  in  being 
compelled  to  attend  the  King's  Court  from  place  to  place, 
were  commissioned  to  hold  circuits  for  the  administration  of 
justice  in  counties  and  districts  where  the  Supreme  Court 
did  not  chance  to  be.  From  the  judgment  of  these  Itinerant 
Justices,  in  whose  institution  we  see  the  germ  of  our  system 
of  Assize  and  Nisi  Prius,  a  right  of  appeal  lay  to  the  Court 
of  Aiila  Regis,  the  frequent  exercise  of  which  right  seems  to 
have  brought  back  to  that  Court  the  final  determination  of 
most  cases  of  importance  throughout  the  kingdom.  Indeed, 
the  expense  and  delay  occasioned  to  suitors  in  having  to 
resort  to  the  Supreme  Court,  coupled  perhaps  with  the 
jealousy  entertained  by  the  Crown  of  so  powerful  a  subject 
SSSion  ^^  ^^®  Chief  Justiciar  (s),  are  believed  ultimately  to  have 
S^ted^'^  led  to  the  erection  of  the  Court  of  Common  Pleas,  which 
AuS  Regis,  seems  to  have  become  first  separated,  or  at  all  events  dis- 
tinguishable from  the  Aula  Regis  in  the  time  of  Richard  I.  (t), 
or  perhaps  in  that  of  King  John.  We  know,  indeed,  that 
by  an  article  of  Magna  Charta,  it  was,  in  the  reign  of  King 
John,  expressly  stipulated  that  the  Common  Pleas  should 
not  thenceforward  follow  the  King's  Court,  but  should  be 
held  in  some  fixed  locality :  Communia  Placitanon  sequantur 
Curiam  nostram  sed  in  aliquo  loco  certo  teneantur.  One  of 
the  great  practical  grievances  of  that  time  was  the  necessity 
of  following  the  King's  Court  in  order  to  obtain  justice,  and 
hence  the  above  article  of  Magna  Charta. 

We  know  historically  that  from  the  reign  of  Henry  III. 
the  Court  of  the  Common  Pleas,  or  Common  Bench  (except 


ed.,  54;  1  Palgr.  Eng.  Comm.  293. 
The  practice  of  issuing  commissions  of 
assize  was  reduced  to  a  system  by 
Henry  II.,  who  divided  the  counties 
into  circuits,  and  appointed  itinerant 
justices,  who  seem  to  have  had  a  civil 
as  well  as  a  criminal  jurisdiction  within 
each  county :  1  Palgr.  Eng.  Comm. 
295;     2    Hall.   Middle    Ages,    188; 


Madox,  Hist.  Exch.,  2nd  ed.,  vol.  i. 
pp.  121-2. 

(»•)  As  to  whose  authority  and  func- 
tions, see  £x  parte  FertmndeZy  10  C. 
B.,  X.  S.  29,  42. 

(«)  See  GUb.  C.  P.  Introd.  30. 

{t)  Id.  1  Reeves,  Hist.  Eng.  Law, 
2nd  ed.,  p.  57.  See  Dugd.  Orig.  Jurid. 
Chap.  18. 
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during  some   unimportant    intervals    of   time)   remained 
stationary  at  Westminster. 

Although  the  final  establishment  of  the  Court  of  Common 
Pleas  at  Westminster  effectually  removed  one  grievance  of 
magnitude,  which  had  been  felt  by  the  community  at  large, 
yet  it  created  another.  Suitors,  indeed,  were  then  no  longer 
obliged  to  travel  about  after  the  King's  Court  in  order  to 
obtain  justice  ;  they  were,  however,  not  the  less  compelled, 
when  in  want  of  it,  to  come,  from  even  the  most  distant 
parts  of  England,  up  to  Westminster.  Now,  to  remedy  this 
inconvenience,  the  Stat,  of  Westminster  2  (13  Ed.  1,  c.  10) 
was  passed,  by  which  it  was,  amongst  other  things,  enacted 
that  any  person  impleaded  "  before  the  justices  at  West- 
minster, or  in  the  King's  Bench,  or  before  justices  assigned 
to  take  Assizes,"  &c.,  might  make  a  general  attorney  (u)  to 
sue  for  him,  "  which  attorney  shall  have  full  power  in  all  ^^p}°1 
pleas  moved  during  the  circuit,  until  the  pleas  be  deter-  fn'^J^^or 
mined."  The  better  opinion  seems,  indeed,  to  be,  that  the  '^°'^''*^" 
above  statute  of  Westminster  2nd  applied  in  strictness  only 
to  appearance  by  attorney,  and  not  to  the  conduct  of  the 
suit  by  him  after  an  appearance  had  been  once  made  ;  for 
we  learn  from  Glanville  {temp.  Henry  II.),  that  even  then  a 
party  might  (after  an  appearance  had  been  once  entered  by 
himself  in  person)  appoint  some  other  individual,  corre- 
sponding substantially  with  an  attorney,  to  represent  him 
during  the  subsequent  stages  of  the  suit.  Much  incon- 
venience must,  however,  have  been  spared  to  suitors  by  the 
above-mentioned  statute  of  Edward  I.  (v) ;  and  it  is  thought, 
that  the  habitual  employment  of  attorneys,  of  right,  in  the 
Courts  at  Westminster  may  properly  be  ascribed  to  it. 

To  return,  however,  to  the  History  of  our  Courts  of  Law, 
— the  office  of  Chief  Justiciar,  having  been  deprived  of 

(u)  An  attorney  is  "one  put  in  the      Broom  and  Hadley,  vol.  iii.,  p.  22. 
place,   stead,   or  turn  of    another  to  {v)  See  1  Reeves,  Hist.  Eng.  Law, 

manage  his  matters  of  law."    Com.  by      2nd  ed.,  169;  2  Id.  169. 
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much  of  its  importance  by  the  establishment, — first,  of  the 
Court  of  Exchequer,  and,  afterwards,  of  the  Court  of  Com- 
mon Pleas — and  its  dignity  having  been  further  affected  by 
the  secession  of  the  Chancellor  from  the  Aula  Kegis  in  the 
time  of  Henry  III., — seems,  towards  the  close  of  that  reign, 
to  have  fallen  altogether  into  desuetude,  until  revived  under 
a  somewhat  similar  title,  though  with  different  functions 
by  Edward  I. 

To  that  prince  (as  history  informs  us)  we  are  indebted, 
as  well  for  the  assignment  of  more  precise  limits  to  the  re- 
spective jurisdictions  of  the  Common  Pleas  and  Exchequer, 
as  for  the  definitive  establishment  of  the  Court  of  King's 
Bench  (x),  and  as  it  would  seem  for  the  appointment  of  a 
chief  magistrate,  presiding  over  this  latter  Court,  and 
endowed  with  a  twofold  jurisdiction :  1st,  over  all  pleas  of 
the  Crown  not  relating  to  the  revenue ;  and,  2ndly,  over 
matters  of  a  private  nature  involving  injuries  alleged  to 
have  been  committed  with  force,  or  in  which  the  defendant 
was  charged  with  falsity  or  deceit. 

Within  the  former  of  these  two  branches  of  jurisdiction, 
i.e.,  Pleas  of  the  Crown,  were  comprised  the  cognizance  of 
all  felonies  and  misdemeanors,  a  general  controlling  power 
over  other  Courts  of  Criminal  jurisdiction,  and  the  right  of 
inquiring  into  matters  touching  franchises  and  liberties,  or 
the  wrongful  usurpation  of  official  functions.  Where  justice 
was  obstructed  or  improperly  declined,  this  high  functionary 
was  empowered  to  compel  its  performance  by  inferior  courts, 


{z^  "  Anciently  called  Curia  Domini 
Regis,  because  oftentimes  the  king 
himself  sat  here  in  person,  and  had  his 
justices  a  latere  sue  residentes :  "  Dugd. 
Grig.  Jurid.  Chap.  17  (p.  38).  See 
Arg.  in  the  Case  of  Sfiip  Monet/,  3 
How.  St.  Tr.  861-2  ;  Allen  Prerog. 
Cr.  92-3;  Palgr.  Kind's  Counc.  p.  62. 

When  King  James  I.,  at  the  sugges- 
tion of  Bancroft,  Archbishop  of  Canter- 
bur)',  wished  to  take  upon  himself  the 
cognisance  and  exclusive  decision  of 
matters  touching  the  jurisdiction  of 


Courts  ecclesiastical,  he  was  thus  an- 
swered by  Lord  Coke,  in  the  presence 
of  all  the  Judges  of  the  land: — "  The 
king  in  his  own  person,  cannot  adjudge 
any  case,  either  criminal — as  treason  or 
felony — or  betwixt  party  and  party, 
concerning  their  goods,  chattels,  and 
inheritance;  but  this  ought  to  be 
determined  and  adjudged  in  some  court 
of  justice,  according  to  the  law  and 
custom  of  England :  "  Frohibitiom  del 
Boy,  12  Rep.  63. 
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corporations  and  magistrates.  And,  where  jurisdiction  was 
exceeded  or  improperly  assumed,  he  had  the  right  of  inter- 
fering to  prevent  or  stop  its  undue  exercise. 

Under  the  latter  head  of  jurisdiction,  appertaining  to  the 
Chief  Justiceship,  was  included  the  cognisance  of  trespasses 
committed  vi  et  amiis,  of  ejectment,  replevin,  rescue,  pound 
breach,  and  of  actions  founded  on  deceit.  All  which  causes 
of  action,  indeed,  savoured  strongly  of  a  criminal  nature,  as 
shown  by  this  fact,  that  the  defendant,  if  found  guilty,  was 
liable  to  pay  a  fine  to  the  Crown,  as  well  as  damages  to  the 
party  injured. 

At  first,  then,  the  Court  of  King's  Bench  had,  in  strictly  Extension  of 

.    M  •  M      T     •       •    T    1  •  1  1  •       •      jurisdiction. 

civil  cases,  a  very  circumscribed  jurisdiction ;  but  this  it 
contrived  to  amplify  and  extend,  in  a  manner  which  may 
here  briefly  be  explained.  In  ancient  times  actions  in  the 
superior  courts  were  commenced  by  original  writ,  issuing 
out  of  Chancery  under  the  Great  Seal. 

Various  specific  forms  of  writs  became  established  in  the 
Court  of  Chancery,  which  at  length  it  was  thought  necessary 
strictly  to  observe ;  so  that  it  was  not  unusual  in  early  times 
for  a  plaintiff,  when  no  writ  could  be  found  in  Chancery  that 
suited  his  case,  to  apply  to  the  Council  for  a  new  one  (y). 
To  prevent  the  inconvenience  and  possibly  the  denial  of 
justice  thus  occasioned,  it  became  necessary  (especially  when 
contracts  increased  in  number,  and  wrongs,  unknown  in  the 
ruder  ages,  became  prevalent)  to  provide  by  a  statute  passed 
in  the  13th  year  of  Edward  I.  (stat.  Westm.  2,  c.  24),  as 
follows :  viz.,  that  whensoever,  from  thenceforth,  in  one 
case,  a  writ  should  be  found  in  the  Chancery,  and  in  a  like 
case  {in  consimili  casu)  falling  under  the  same  right,  and 
requiring  like  remedy,  no  precedent  of  a  writ  could  be  pro- 
duced, the  clerks  in  Chancery  should  agree  in  forming  a 
new  one.     Consequent  upon  the  passing  of  this  statute, 

{y)  1  Spence,  Chanc.  Jur.  226. 
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various  new  writs  were  prepared  in  and  issued  out  of 
Chancery,  so  that  a  suitor  who  had  received  an  injury  to 
which  no  writ  previously  in  use  was  applicable,  could  thence- 
forth have  one  framed  according  to  the  exigency  of  his  own 
particular  case ;  and  the  action  founded  upon  this  writ  was, 
from  the  words  '  in  consimili  casu '  used  in  the  act,  called  an 
action  of  *  trespass  on  the  case,'  and  was  afterwards  denom- 
inated an  action  '  on  the  case '  merely.  Of  this  form  of 
action,  the  Court  of  King's  Bench  claimed  cognisance,  by 
having  the  original  writ  made  returnable  before  them  as 
well  as  in  the  Court  of  Common  Pleas,  on  the  ground  that 
it  was  for  a  trespass,  for  which  a  fine  was,  in  strictness,  pay- 
able to  the  Crown,  although  the  wrongful  act  was  not 
alleged  to  have  been  committed  vi  et  armis ;  and  thus  a 
large  class  of  cases,  comprising  injuries  consequential  upon 
tort,  was  brought  within  the  jurisdiction  of  the  Court  of 
King's  Bench. 

Not  only  where  the  cause  of  action  savoured  of  trespass 
strictly  speaking,  but  in  actions  also  founded  upon  contract, 
did  the  Court  of  King's  Bench,  by  resorting  to  a  fiction, 
likewise  assume  jurisdiction.  The  modus  operandi  here 
adopted  consisted  in  allowing  a  plaintiff,  in  the  first  instance, 
to  complain  of  a  trespass  against  a  defendant,  and  after- 
wards, when  he  had  thus  brought  him  into  Court,  to  waive 
his  charge  of  trespass  altogether,  and  to  declare  against 
him  for  a  debt,  breach  of  contract,  or  other  matter  of  a 
purely  civil  nature. 

The  jurisdiction  of  the  Court  of  King's  Bench  was,  more- 
over, still  further  extended,  in  a  manner  which  is  explained 
by  Sir  E.  Coke  («),  who  says  that  this  Court  had  power  to 
hold  plea  in  all  personal  actions  and  ejectment,  against  any 
one  being  in  the  custody  of  the  marshal  or  ofl&cer  of  the 
Court,  because  a  party  so  circumstanced  might,  if  sued  in 

(r)  4  Inst.  71. 
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any  other  Court,  have  pleaded  the  privilege  of  the  Court  of 
King's  Bench  ;  and  this  latter  Court  would,  consequently,  in 
order  to  prevent  a  failure  of  justice,  which  might  thus  ensue, 
entertain  the  suit.  Hence,  where  a  person  was  once  in 
custody  of  the  marshal  of  the  King's  Bench  at  one  man's 
suit,  and  was  brought  within  the  Jurisdiction  of  that  Court, 
he  might  be  compelled  before  the  same  tribunal  to  answer 
to  the  complaint  of  any  other  man. 

Thus  did  the  Court  of  King's  Bench  obtain  jurisdiction 
over  all  civil  actions  of  a  personal  nature ;  and,  although,  by 
a  subsequent  statute  (13  Car.  2,  st.  2,  c.  2),  this  acquired, 
or  rather  usurped,  jurisdiction  of  the  Court,  had  nearly  met 
with  a  decisive  check,  yet  it  was  retained  by  an  exercise  of 
ingenuity  not  inferior  to  that  by  which  it  had  in  the  first 
instance  been  assumed. 

The  last-mentioned  statute  enacted,  that,  where  the 
defendant  was  to  be  held  to  bail  for  more  than  40Z.,  by 
virtue  of  process  issuing  out  of  the  Court  of  King's  Bench 
or  Common  Pleas,  the  tnie  cause  of  action  should  be  specified 
in  the  writ  or  process ;  and,  had  no  mode  of  evading  this 
statute  been  devised,  it  is  evident  that  many  civil  actions  of 
considerable  magnitude  must  (except  where  really  founded 
on  trespass)  have  been  altogether  withdrawn  from  the 
cognisance  of  the  King's  Bench.  However,  out  of  this 
dilemma,  the  justices  of  that  Court  extricated  themselves 
in  the  following  manner.  A  plaintiff,  whose  cause  of  action 
justified  him  in  holding  the  defendant  to  bail  for  more  than 
40L,  was  permitted,  in  his  process,  to  command  the  sheriff 
to  arrest  the  defendant,  in  order  that  he  might  answer  the 
plaintiff  in  a  plea  of  trespass,  and  also  for  a  debt  (or  as  the 
case  might  be).  So  that,  by  the  introduction  into  the  pro- 
cess of  this  ac  etiam  clause  (as  it  was  called),  jurisdiction 
having  been  first  given  to  the  Court  by  the  fictitious  allega- 
tion of  a  trespass  as  the  gi'ound  of  complaint,  the  words  of 
the  statute  were  then  complied  with,  by  setting  forth  the 


before  Judi- 
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true  cause  of  action  in  the  writ.     This  peculiar  form  of 
procedure  was  finally  abolished  by  the  Uniformity  of  Pro- 
cess Act  (2  Will.  4,  c.  39),  and  a  simpler  form  substituted 
for  it  called  a  writ  of  summons. 
Jurisdiction       To  sum  up,  then,  the  extent  and  nature  of  the  iurisdiction 

of  Superior  .  .  . 

bffore  judf-  exercised  by  our  principal  Courts  of  Common  Law,  just  prior 
to  the  operation  of  the  Judicature  Acts,  1873  and  1875 — in 
all  personal  actions  and  in  ejectment,  they  had  co-equal  and 
concurrent  jurisdiction  ;  an  appeal  from  any  County  Court 
lay  to  any  one  of  our  three  superior  Courts  indifferently. 
The  Court  of  Queen's  Bench  had  peculiarly  delegated  to  it 
the  surveillance  over  all  inferior  tribunals,  which,  as  Sir  W. 
Blackstone  (a)  tells  us,  it  kept  within  the  bounds  of  their 
authority,  either  removing  their  proceedings  by  certiorari  for 
its  own  special  determination,  or  by  writ  of  prohibition, 
staying  their  progress  in  the  Court  below.  It  superintended 
by  quo  warranto  and  mandamus,  all  civil  corporations  in  the 
kingdom.  It  commanded  magistrates  and  others  to  do  what 
their  duty  required  in  any  case  where  there  was  no  other 
specific  remedy  available.  It  protected  the  liberty  of  the 
subject  by  speedy  and  summary  interposition,  and  took  cog- 
nisance both  of  civil  and  criminal  matters,  of  the  one  on  the 
Plea,  and  of  the  other  on  the  Crown  side  of  the  Court. 

Prior  to  the  Judicature  Act  becoming  operative,  the  Court 
of  Common  Pleas  had'a  special  cognisance  of  real  actions 
hereinafter  mentioned.  It  was  also  the  Court  of  Appeal  from 
the  decisions  of  the  revising  barristers,  under  the  statute 
6  &  7  Vict.  c.  18 ;  and  the  certificates  of  acknowledgments  by 
married  women,  under  the  Act  for  the  Abolition  of  Fines  and 
Eecoveries  (3  &  4  Will.  4,  c.  74),  with  the  affidavits  verifying 
them,  were  filed  of  record  in  this  Court,  in  pursuance  of  the 
85th  section  of  that  statute. 

The  Court  of  Exchequer  had,  whilst  in  existence,  peculiar 

(a)  3  Com.  41,  42 ;  9  Rep.  118,  a. 
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and  exclusive  cognisance  of  matters  of  revenue  (6),  ex.  gr.,  of 
complaints  arising  out  of  alleged  infringements  of  the  laws 
regulating  the  Customs  and  Excise, — of  matters  involving 
the  payment  of  stamp  or  other  duties  to  government — or 
where  on  any  issue  raised  between  private  parties  the  title 
of  the  Crown  was  brought  in  question  (c),  or  the  interests  of 
the  revenue  were  threatened.  If,  therefore,  an  action  touch- 
ing any  of  the  matters  just  specified  were  brought  in  the 
Court  of  Queen's  Bench  or  Common  Pleas,  or  in  a  County 
Court  ((f),  it  would,  on  motion,  have  been  removed  into  the 
Exchequer  (e)  :  the  basis  of  the  jurisdiction  exercised  by 
that  Court  in  so  removing  it,  being,  as  remarked  by  a 
learned  Judge  in  Att.-Gen.  v.  Kingston,  (/)  (which  was  an 
action  against  a  revenue  officer  for  the  value  of  goods  seized 
by  him  in  execution  of  his  duty),  that  it  was  deemed  a 
contempt  of  the  Exchequer  to  proceed  elsewhere  in  respect 
of  any  matter  within  its  own  peculiar  jurisdiction. 

The  prerogative  of  the  Crown  to  intervene  in  actions 
affecting  the  rights,  privileges,  or  revenue  of  the  Sovereign 
has  not  been  affected  by  the  Judicature  Acts  {g). 

Under  the  Judicature  Act,  1873,  the  ancient  Courts  of  High  court 

of  Justice. 

Queen's  Bench,  Common  Pleas  and  Exchequer  became 
Divisions  of  the  High  Court  of  Justice — which  is  a  Superior 
Court  of  Eecord  (/i)  composed  of  Judges  specified  in  the 
Judicature  Act,  1873,  s.  5  (explained  by  the  Judicature  Act, 
1875,  s.  3  (i)),  and  clothed  with  the  jurisdiction  which  at 
the  commencement  of  that  Act  was  "  vested  in  or  capable 

{b)  The  stats.  22  &  23  Vict.  c.  21,  12. 

28  &  29  Vict.  c.  104,  amended   the  (/)  8  M.  &  W.  163. 

practice  and  procedure  of  the  Court  of  Q)  Att.-Gen.  v.  Constable, 4t  Ex.  D. 

Exchequer  on  the  Revenue  side,  and  in  172. 

Crown  suits.  (A)  36  &  37  Vict.  c.  66,  s.  16. 

(c)  See,  for  instance,  Att.-Gen.  v.  (i)  Of  which  Act,  see  also  ss.  7,  8. 
Barker,  L.  R.  7  Ex.  177.  By  stat.  40  &  41  Vict.  c.  9,  s.  2,  Her 

(d)  Mountjoy  v.  Wood,  1  H.  &  X.  Majesty  was  empowered  to  appoint  a 
58.  judge  of  the  High  Court  of  Justice  in 

(e)  Adams  v.  Fremantle,  2  Exch.  addition  to  the  number  of  judges  of 
453 ;  Att.-Gen.  v.  Hallett,  15  M.  that  court  authorised  to  be  appointed 
&  W.  97 ;  Siddon  y.  East,  1  C.  &  J.  by  the  Judicature  Acts. 

B.C.L.  D 
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of  being  exercised  by,"  all  or  any  of  the  Courts  mentioned 
in  the  Act  (k).  By  an  order  in  Council  dated  16th  Decem- 
ber, 1880,  under  the  powers  of  s.  32  of  the  Judicature  Act, 
1873,  the  Common  Pleas  and  Exchequer  Divisions  have 
now  become  merged  in  the  Queen's  Bench  Division,  and  the 
offices  of  Lord  Chief  Justice  of  the  Common  Pleas  Division 
and  Lord  Chief  Baron  of  the  Exchequer  Division  have  been 
abolished. 
Court  of  Higher  in  degree  than  the  High  Court  of  Justice  is  the 

Court  of  Appeal,  which  is  a  Superior  Court  of  Eecord(/), 
consisting  of  Judges  denominated  "  ex  officio,"  "  ordinary," 
and  "additional"  (/«)•  To  this  tribunal  have  been  trans- 
ferred, besides  equitable  (n)  and  some  other  jurisdic- 
tion which  need  not  be  specified — "  all  jurisdiction  and 
powers "  of  the  previously  existing  Court  of  Exchequer 
Chamber  (o). 

By  the  Judicature  Act,  1873,  s.  19,  the  Court  of  Appeal 
has  jurisdiction  to  hear  and  determine  appeals  from  any 
judgment  or  order  (with  certain  exceptions  (p)  not  here 
material)  of  the  High  Court  of  Justice,  or  any  Judge  there- 

(/t)  Of  which  the  most  important  (m)  38  &  39  Vict.  c.  77,  s.  4.     See 

are  the  Court  of  Chancery  as  a  Common  also  54  &  55  Vict.  c.  53,  s.  1. 
Law  Court  as  well  as  a  Court  of  Equity  ;  (w)  Of   which   the  most  important 

the  Courts  of  Queen's  Bench,  Common  parts  are  the  appellate  jurisdiction  and 

Pleas  and  Exchequer,  as  a    Conrt  of  powers  of  the  Lord  Chancellor  and  the 

Revenue,  as  well  as  a  Common  Law  Court  of  Appeal  in  Chancery,  36  &  37 

Court ;  the  High  Court  of  Admiralty  ;  Vict.  c.  66,  s.  18. 
the  Courts  of  Probate  and  for  Divorce  (o)  This  Court    derived   its    origin 

and  Matrimonial  Causes  ;   and  Courts  from  the  stat.  31  Edw.  3.,  st.  1,  c.  12, 

created  by  commissions  of  assize,  oyer  and  was  first  established  to  hear  and 

and  terminer,  and  gaol  delivery,  s.  16.  determine  causes  brought  before  it  by 

By  8.  17  certain  oranches  of  Equity  Writ  of  Error  from  the  Common  Law 

jurisdiction  are  not  to  be  transferred  side  of  the  Exchequer.     The  jurisdic- 

to  the  Hi^h  Court  of  Justice.     Nor  by  tion  and  constitution  of    this   Court 

38  &  39  Vict.  c.  77,  s.  9,  is  the  juris-  were,  however,  altered  by  the  11  Geo. 

diction  of  the  London  Court  of  Bank-  4  &  1  Will.  4,  c.  70, — s.  8  of  which 

ruptoy  t<)  be  so  transferred.  This  section  enacted  that  Writs  of  Error  from  any 

wa.«i  repealed,  however,  bys.  169  of  the  judgment  given  by  the  Court  of  King's 

Bankruptcy    Act,    1883.      By  s.   93,  Bench,  Common  Pleas,  or  Exchequer, 

subs.    1,    of  this   last-mentioned  Act  should  be  returnable  before  the  Jjid^es 

the    I^ndon    Bankruptcy    Court  was  of   the  other  two  Courts  in   the  Ex- 

united    and     coasoliclateid    with     the  chequer  Chamber. 
Supreme  Court  of  Judicature.  (p)  See  also  39  &  40  Viet.  c.  59, 

(/)  36  &  37  Vict.  c.  66,  s.  18.  s.  20. 
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of.  No  Judge,  however,  of  the  said  Court  of  Appeal  can  sit 
as  a  Judge  on  the  hearing  of  an  appeal  from  any  judgment 
or  order  made  by  himself,  or  made  by  any  Divisional 
Court  (q)  of  which  he  was  a  member  (r)  ;  though  he  is  not 
precluded  from  sitting  in  the  Appellate  Court  at  the  hearing 
of  an  appeal  in  an  action  pending  in  the  Division  of  which 
he  is  a  member  if  he  took  no  part  in  making  the  order 
appealed  from  (s). 

The  Court  of  Appeal  has  some  original  jurisdiction, 
inasmuch  as  it  is  enacted  that  for  all  purposes  incidental 
to  the  hearing  and  determination  of  any  appeal  within  its 
jurisdiction,  and  the  amendment,  execution,  and  enforce- 
ment of  any  judgment  or  order  made  on  any  such  appeal, 
and  for  the  purpose  of  every  other  authority  expressly 
given  to  the  Court  of  Appeal,  it  shall  have  all  the  power, 
authority,  and  jurisdiction  vested  in  the  High  Court  of 
Justice  (t). 

In  the  Supreme  Court  of  Judicature  have  been  "  united  supreme 
and  consolidated  together  "  (ii)  the  jurisdiction  and  func-  Judicature, 
tions  formerly  exercised  by  the  Court  of  Chancery,  the 
Courts  of  Queen's  Bench,  Common  Pleas  and  Exchequer, 
the  High  Court  of  Admiralty,  the  Courts  of  Probate  and  for 
Divorce  and  Matrimonial  Causes.  And  the  Supreme  Court 
consists  of  two  permanent  Divisions,  viz.,  the  High  Court 
of  Justice  exercising  original  jurisdiction,  with  appellate 
jurisdiction  from  some  inferior  Courts  (x),  and  the  Court  of 
Appeal  exercising  appellate  jurisdiction  with  such  original 
jurisdiction  as  may  be  incident  to  the  determination  of  an 
appeal  (y). 

The  Supreme  Court  in  its  entirety  has  no  judicial  func- 
tions to  perform ;  it  is,  however,  charged  with  important 

{q)  As  to  Divisional  Courts,  post,  (t)  36  &  37  "Vict.  c.  66,  s.  19. 

p.  49.  (m)  36  &  37  Vict.  c.  66,  s.  3. 

(?)  38  &  39  Yict.  c.  77,  s.  4.  (z)  Post,  p.  50. 

(s)  Fishery.  ValdeTravei-sAsphalte  (i/)  S.  4. 
Co.,  1  C.  P.  D.  259. 
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duties  in  regard  to  the  making  of  rules  and  regulating  the 
procedure  (z). 

Ho^^e  of  A  final  appeal  lies  to  the  House  of  Lords  (a)  as  consti- 

tuted by  "  The  Appellate  Jurisdiction  Act,  1876  "  (&),  from 
Kny  order  or  judgment  of  the  Court  of  Appeal  (c).  The 
appeal  must  be  brought  by  way  of  petition  to  the  House 
praying  that  "  the  matter  of  the  order  or  judgment  appealed 
against  may  be  reviewed  before  Her  Majesty  the  Queen  in 
her  Court  of  Parliament  in  order  that  the  said  Court  may 
determine  what  of  right,  and  according  to  the  law  and 
custom  of  this  realm  (d),  ought  to  be  done  in  the  subject- 
matter  of  such  appeal  "(e). 

High  Court  It  is  beyond  the  province  of  this  book  to  dwell  at  length 
upon  the  origin  and  jurisdiction  of  the  High  Court  of 
Chancery,  but  we  may  say  in  passing  that  that  Court  is 
generally  supposed  to  have  come  into  existence  from  the 
fact  that  persons  who  found  the  remedies  granted  by  the 
Common  Law  Courts  insufficient  applied  the  only  remedy 
they  had  by  petitioning  the  King  in  Parliament  or  in  his 
Council ;  and  such  petitions  being  referred  by  the  King  to 
the  Chancellor,  that  officer  acquired  a  permanent  jurisdic- 
tion over  them. 

The  Chancellor's  Court  was  called  the  High  Court  of 
Chancery,  and  in  it  the  principles  of  Equity,  in  contra- 
distinction to  those  of  Common  Law,  were  administered, 

(z)  36  &  37  Vict.  c.  66,  8.  75  ;   38  TTilson  v.  Wilson,  5  H.  L.  Ca.  40,  63), 

&  39  Vict.  c.  77,  8.  17  ;  see  also  44  &  may  decline  to  recognise  as  binding 

45  Vict.  c.  68,  8.  19  ;   and  57  &  58  ju^mentB  pronounced  by  inferior  tri- 

Vict.  c.  16,  8.  4.  Dunak. 

(a)  The  House  of  Lords  proceeds  in  As  to  the  importance  of  adhering  to 

**  all  matters  of  judgment"  secundum  settled  law,  see  per  Coleridge,  J.,  6  H. 

legem  terrae  (Arg.,  8  How.  St.  Tr.  315),  L.  Ca.  537. 

and  though  conforming  to  its  own  prior  (b)  39  &  40  Vict.  c.  59. 

decisions  {Att.-Gen.  v.  Dean,  ^-c,  of  [e)  Id.  s.  3.     As  to  appeals  in  forma 

Windsor,  8  H.  L.  Ca.  369,  391-2  ;   et  pauperis,  the  House  of  Lords  may  on 

Tide  per  Lord  Kingsdown,  Id.  459  ;  the  report  of  its  appeal  committee  re- 

Tomtneyy.  White,  3  H.  L.  Ca.  49  ;  per  fuse  permission  to  sue  in  such  form,  55 

Bhckbnm,  J.,  Harris  v.  Great  West-  &  67  Vict.  c.  22. 

em  R.  C,  1  Q.  B.  D.  528  ;   per  Lord  (rf)  See  note  (a),  supra. 

Campbell,  C.  J.,  1  E.  &  B.  804  ;  per  {e)  39  &  40  Vict.  c.  59,  s.  4. 
Alexander,  C.  B.,  3  Bing.  562.     See 
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and  relief  was  given  to  suitors  which  could  not  be  obtained 
elsewhere. 

By  the  Judicature  Act,  1873,  s.  16,  the  jurisdiction  of 
this  Court  has  been  transferred  to  the  High  Court  of 
Justice. 


The  jurisdiction  of  the  Queen's  Bench  Division  of  the  Lav  and 

equity  to 

High  Court  of  Justice,  and  the  jurisdiction  of  the  Court  of  be  concur- 

*=■  '  J  rently  ad- 

Appeal  in  regard  to  matters  originating  at  law,  with  which  'Ministered. 

only  we  are  here  concerned,  is  in  virtue  of  certain  provisions 

of  the  Judicature  Act,  1873,  far  more  ample  than  that  of 

old  exercised  respectively  by  the  three  Superior  Courts  of 

Common  Law  and  by  the  Exchequer  Chamber.     By  the 

Queen's  Bench  Division  of  the  High  Court  of  Justice,  and 

by  the  Court  of  Appeal  law  and  equity  are   concurrently 

administered  in  accordance  with  certain  rules  (/) :  it  must, 

however,  be  borne  in  mind  that  matters  exclusively  within 

the  cognisance  of  the  High  Court  of  Chancery  have  been 

assigned  to   the  Chancery  Division  of  the  High  Court  of 

Justice,  and  if   prosecuted  elsewhere  may  be  transferred 

thither  (g). 

In  connection  with  what  has  been  just  said,  it  may 
perhaps  be  needless  to  observe  that  a  claim  purely  equitable 
in  its  nature  would  not  support  an  action  at  law  (h) ;  ex.  gr., 
a  cestui  que  trust  cannot  sue  his  trustee  at  law  for  money 
due  in  his  capacity  of  trustee,  unless  indeed  the  latter 
has  admitted  that  it  is  due,  and  that  he  holds  it  in  his 
hands (0- 

It  may  be  remembered,  however,  that  by  an  action  at  law 

(/)  36  &  37  Vict.  c.  66,  s.  24.  Sansom    v.     St.    Leonard,    Shorditch, 

(a)  See  38  &  39  Vict.  c.  77,  s.  11 ;  L.  R.  4  C.  P.  654,  657 ;  Edwards  v. 

Order  xlix.     Post,  Chap.  4.  Lowndes,  1  E.  &  B.  81. 

(A)  Per  Erie,  J.,  London  and  North  (i)  Howard  v.  Brownhill,  23  L.  J., 

Western  E.    C.  v.  Glynn,  28   L.  J.  Q.  B.  23  ;    Roper  v.  Holland,  3  Ad. 

Q.  B.,  192  (citing  Allen  v.  Impett,  8  &  E.  99 ;    cited  Judgm.,  Kennedy  v. 

Taunt.    263).      See  Pardoe  v.  Price,  Broun,  13  C.  B.,  N.  S.,  741, 

16  M.   &  "W.  451 ;    distinguished  in 
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the  result  of  a  suit  in  equity  founded  on  the  same  facts 
might  sometimes  be  attained.  Thus  "  an  agent  is  bound  to 
account  to  his  principal  or  employer  for  all  profits  made  by 
him  in  the  course  of  his  employment  or  service,"  and  is 
compellable  to  account  in  equity,  whilst  there  is  also  "  a 
legal  duty  "  "  clearly  incumbent  "  on  the  agent  "  whenever 
any  profits  so  made  have  reached  his  hands,  and  there 
is  no  account  in  regard  to  them  remaining  to  be  taken 
•  and  adjusted  between  him  and  his  employer,  to  pay 
over  the  amount  as  money  absolutely  belonging  to  his 
employer  "  (k). 
[  Thepurposeof  the  Judicature  Acts,  as  judicially  observed  (l), 

(  "  was  to  establish  one  great  tribunal  with  consistent  and 
homogeneous  action  in  all  its  parts."  Further,  the  object 
of  the  legislature  was  to  effect  as  far  as  possible  "an 
assimilation  of  practice  and  procedure  "  in  Courts  of  Law 
and  Equity  and  to  some  extent  also  of  doctrine.  Accord- 
ingly as  regards  certain  matters  specified  in  the  Judicature 
Act,  1873,  8.  25  (amended  by  the  Judicature  Act,  1875, 
s.  10),  the  law  to  be  administered  by  the  Common  Law 
Divisions  of  the  High  Court  of  Justice  and  by  the  Court  of 
Appeal  has  been  altered  and  declared,  and  the  11th  and  con- 
cluding clause  of  that  (25th)  section  applying  to  matters 
not  before  particularly  mentioned  therein  has  enacted  that 
where  with  reference  to  them  "  there  is  any  conflict  or 
variance  between  the  Rules  of  Equity  and  the  Rules  of 
Common  Law,"  "  the  Rules  of  Equity  shall  prevail." 

The  assimilation  of  the  practice  in  Courts  of  Law  to  that 
in  Equity  has  been  exemplified  in  many  cases,  for  instance 
by  the  disallowance  of  criminating  interrogatories  (w),  and 
also  with  regard  to  the  practice  in  discovery  (n)  of  docu- 
ments.    But  in  matters  of  practice  not  provided  for  by  the 

(A)  JUoriaoti  v.  Thompson,  L.  R.  9  (m)  Atherky  v.  Harvey,  2  Q.  B.  D. 

Q.  B.  480,  486.  524, 527-9,  post. 

(/)  Per  Lord   O'Eagun,  Gamett  v.  (w)   Jones  v.   Montevideo   Gas  Co., 

Bradley,  3  App.  Cas.  968.  5  Q.  B.  D.  556. 


THE   SUPERIOR   COURTS.  39 

new  rules  that  practice  which  appears  to  be  the  best  is  to 
prevail  (p). 

A  careful  study  of  the  wording  of  the  Judicature  Act, 
1873,  ss.  24  and  25,  will  show  how  important  are  the 
changes  effected  by  the  legislature  with  a  view  to  assimilat- 
ing the  procedure  and  doctrines  at  Law  to  those  of  Equity, 

By  s.  25,  to  some  portions  only  of  which  reference  can 
from  time  to  time  be  made  in  this  volume,  the  law  to  be 
administered  in  England  in  regard  to  no  fewer  than  eleven 
particulars  (q)  has  been  amended  and  declared,  whilst  by  the • 
preceding  section  (24)  ample  provision  is  made  for  deter- 
mining and  adjudicating  on  matters  of  equity  which  may 
arise  during  the  progress  of  a  suit  at  law. 

Let  us  suppose  that  the  plaintiff  sues  in  respect  of  a 
strictly  legal  claim  or,  may  be,  claims  to  be  entitled  to 
"  relief  founded  upon  a  legal  right"  which  before  the  Act 
"  could  only  have  been  given  by  a  Court  of  E-emJty  "  (r),  and  d  <^ 
let  us  further  suppose  that  the  defendant  by  way  of  answer 
thereto  "  claims  to  be  entitled  to  any  equitable  estate  or 
right,  or  to  relief  upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against  any  right,  title,  or 
claim  asserted  "  by  the  plaintiff,  or  alleges  any  ground  of 
equitable  defence  thereto,  the  Court  or  Judge  will  under  the 
circumstances  supposed  give  to  every  such  equitable  estate, 
right,  or  ground  of  relief  claimed,  and  to  every  such  equit- 
able defence  alleged,  the  same  effect,  by  way  of  defence 
against  the  plaintiff's  claim,  as  the  Court  of  Chancery  would 
formerly  have  given  "  if  the  same  or  the  like  matters  had 
been  relied  on  by  way  of  defence  in  any  suit  or  proceeding 
instituted  in  that  Court  for  the  same  or  the  like  purpose  "  (s) . 
Thus  where  an  action  was  brought  in  the  Common  Pleas 

(^p)  See  Newbiggin-hy-the-Sea   Gas  (q)  See  particularly  subsections  6-8. 

Co.  V.  Armstrong,    13   Ch.    D.   310 ;  Subs.  1  is  replaced  by  38  &  39  Vict. 

JVwrsc  V.  Durnford,  13  Ch.  D.  764  ;  c.  77,  s.  10. 

JDalrymple  v.  Leslie,  8  Q.  B.   D.  5 ;  (r)  36  &  37  Vict.  c.  66,  s.  24  (1). 

Shippey  V.  Grey,  49  L.  J.  C.  P.  524.  (s)  36  &  37  Vict.  c.  66,  s.  24  (2). 
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Division  of  the  High  Court  of  Justice  and  the  defendant 
relied  on  an  equity  to  have  a  deed  set  aside  as  part  of  his 
defence,  it  was  held  that  the  Division  in  which  the  action 
was  pending  might  give  effect  to  the  equity  so  far  as  it  was 
incidental  to  the  purposes  of  the  defence  (t). 

So  relief  will  be  granted  to  a  defendant  who  properly 
claims  it  by  his  pleading  "  in  respect  of  any  equitable  estate 
or  right,  or  other  matter  of  equity,"  as  well  as  in  respect  of 
any  legal  estate,  right,  or  title  claimed  or  asserted  by  him, 
.  and  which  might  have  been  obtained  in  an  action  instituted 
by  the  defendant  for  that  purpose  («).  And  relief  relating 
to  or  connected  with  the  original  subject  of  the  action  may 
also  be  claimed  and  will  be  granted  against  any  other  person 
whether  a  party  (x)  to  the  action  or  not,  "  who  shall  have 
been  duly  served  with  notice  in  writing  of  such  claim,"  the 
relief  being  such  "  as  might  properly  have  been  granted 
against  such  person  if  he  had  been  made  a  defendant  to  a 
cause  duly  instituted  by  the  same  defendant  for  the  like 
purpose ;  and  every  person  served  with  any  such  notice 
shall  thenceforth  be  deemed  a  party  to  such  cause  or  matter, 
with  the  same  rights  in  respect  of  his  defence  against  such 
claim,  as  if  he  had  been  duly  sued  in  the  ordinary  way  " 
by  the  defendant  (?/). 

Again,  a  Court  of  Law  will  recognise  and  take  notice  of 
equitable  estates,  titles,  and  rights,  duties  and  liabilities 
appearing  incidentally  in  the  course  of  an  action  in  like 
manner  as  the  Court  of  Chancery  would  formerly  have 
done  (z). 

Besides  the  above  mentioned  statutory  provisions  it  is 
generally  enacted  that  a  Court  of  Law  or  Judge  thereof 
"shall  recognise  and  give  effect  to  all  legal  claims  and 

{()  Mostyn  v.  West  Moatyn  Coal  and  record,  36  &  37  Vict.  c.  66,  s.  100. 

Iron  Co.,  1  C.  P.  D.  146.  (y)  36  &  37  Vict.  c.  66,  s.  24  (3). 

{u\  36  &  37  Vict.  c.  66,  s.  24  (3).  As  to  how  this  is  practically  carried  out, 

(x)  "  Party  "  includes  every  person  and  to  what  extent  it  is  limited  by  the 

served  with  notice  of,  or  attending  any  rules,  see  post,  p.  160. 

proceeding,  although  not  named  on  the  (z}  Id.  8.  24  (4). 
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demands,  and  all  estates,  titles,  rights,  duties,  obligations 
and  liabilities  existing  by  the  Common  Law  or  by  any 
custom,  or  created  by  any  Statute,  in  the  same  manner  as 
the  same  would  have  been  recognised  and  given  effect  to  " 
before  the  passing  of  the  Judicature  Act,  1873,  by  any  of 
the  Courts  whose  jurisdiction  was  thereby  transferred  to 
ihe  High  Court  of  Justice  (a). 

Lastly,  in  connection  with  this  part  of  our  subject,  it  is 
provided  that  the  High  Court  of  Justice  and  the  Court  of 
Appeal  in  every  cause  or  matter  pending  before  them 
respectively,  "  shall  have  power  to  grant,  and  shall  grant, 
either  absolutely  or  on  such  reasonable  terms  and  conditions 
as  to  them  shall  seem  just,  all  such  remedies  whatsoever 
as  any  of  the  parties  thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in  such  cause  or 
matter  ;  so  that,  as  far  as  possible,  all  matters  so  in  contro- 
versy between  the  said  parties  respectively  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity  of  legal 
proceedings  concerning  any  of  such  matters  avoided ;  "  and 
to  prevent  the  conflicts  which  used  to  take  place  between  the 
Equity  and  Common  Law  Courts,  it  is  now  provided  that 
no  proceeding  in  the  High  Court  of  Justice  or  Court  of 
Appeal  can  be  restrained  by  prohibition  or  injunction  (b). 


As  regards  the  jurisdiction  of  the  Superior   Courts   of  General 

,  principles 

Law,  certain  general  principles  have  been  held  applicable.     ficrJ^^' 
In  the  first  place,  on  grounds  of  public  policy,  any  agree-  Agreement 
ment,  the  object  of  which  is  to  prevent  the  suffering  party  Ph'^n*!!^"^ 
from  coming  for  redress  into  a  Court  of  Law,  or,  in  other 
words,    *'  which   ousts    the    Courts    of    their    jurisdiction 
altogether,"  is  void  (c).     It  is  not,  however,  unlawful  for 

{a)  36  &  37  Vict.  c.  66,  s.  24  (6).  600  ;  S.  C,  5  H.  L.  Ca.,  811,  explained 

{b)  Id.  s.  24  (5,  7).  in  Sorfon  v.   Sai/er,  4  H.  &  X.  649, 

(c)  Scott  V.  Avery,  8   Exch.    487,       651 ;    Scott  v.   Corporation  of  Liver- 
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parties  to  enter  into  an  agreement  with  respect  to  the  mode 
of  settling  the  amount  of  damage,  in  case  any  should  be 
sustained,  or  the  time  for  paying  it,  or  any  matter  of  a  • 
similar  kind  which  does  not  go  to  the  root  of  the  action  (d).  i 
The  question  which  then  arises  is  whether  an  arbitration  ; 
or  award  is  necessary  before  a  complete  cause  of  action 
arises,  that  is  to  say  is  made  a  condition  precedent  to  an 
action,  or  whether  the  agreement  to  refer  disputes  is  a 
collateral  and  independent  one.     That  question  must  be 
determined  in  each  case  by  the  construction  of  the  particular 
contract,  and  the  intention  of  the  parties  to  be  collected 
from  its  language  (<?). 

In  determining  such  construction  it  has  been  said  that  in 
cases  where  there  is  first  a  covenant  to  pay,  and  secondly  a  .: 
covenant  to  refer,  the  covenants  are  distinct  and  collateral,  | 
and  the  plaintiff  may  sue  on  the  first,  leaving  the  defendant 
to  pursue  one  of  two  courses,  i.e.,  either  to  bring  an  action 
for  not  referring,  or  to  apply  under  s.  11  of  the  Common 
Law  Procedure  Act,  1854  (/),  to  stay  the  action  until  there 
has  been  an  arbitration,  in  which  case  a  Judge  has  power 
to  prevent  the  case  going  to  a  jury  if  the  arbitration  can  be 
fairly  enforced  (g)  ;  or,  as  it  was  put  by  Lord  Cranworth  in 
Scott  V.  Avery  (h),  "If  I  covenant  with  A.  to  do  particular 
acts,  and  it  is  also  covenanted  between  us  that  any  question 
which  may  arise  as  to  the  breach  of  the  covenants  shall  be 
referred  to  arbitration,  that  latter  covenant  does  not  prevent 
the  covenantee  from  bringing  an  action.     A  right  of  action 

pool,  3  De  G.  &  J.  334,  360  ;  Bratin-  gtiished  in  Vitiey  v.  Bignold,  20  Q.  B. 

stein   V.   Accidental  Death  Insurance  I).  172  ;    Elliott  v.  Royal  Exchange, 

Co.,  1  B.  &  S.  782.  L.  R.  2  Ex.  237 ;  Bawsmt  v.  Fitzgerald, 

(d)  Ter  Brett,  L.  J.,  in  Edwards  v.  1  Ex.  D.  257 ;  Babbage  v.  Coulbourn, 

Aberayron  Co.,  1   Q.  B.  D.  663  at  p.  9  Q.  B.  D.  235. 

596  ;  Roper  v.  Lendon,  1  E.  &  E.  825  ;  (/)  Repealed  by  the  Arbitration  Act, 

but  see  Tredwen  v.  Holman,  1  H.  &  C.  1889  (52  &  53  Vict.  c.  49],  which  has 

72  at  p.  80.     See  also  Caledonian  In-  amended  and  consolidated  the  enact- 

suranee  Co.  t.  Giltnor,  1893,  A.   C.  ments  relating  to  arbitration. 

85.  {g)  Per  Jessel,  M.R.,  in  Datcson  v. 

(«)  Per  Sir  M.  Smith  in  Collifu  t.  Fitzgerald,  1  Ex.  D.  257  at  p.  260. 

Locke,  4  App.  Cas.  674,  689;  distin-  (A)  5  H.  L.  C.  at  p.  848. 
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has  accrued,  and  it  would  be  against  the  policy  of  the  law  to 
give  effect  to  an  agreement  that  such  a  right  should  not  be 
enforced  through  the  medium  of  the  ordinary  tribunals. 
But  if  I  covenant  with  A.  B.  that  if  I  do  or  omit  to  do  a 
certain  act,  then  I  will  pay  to  him  such  a  sum  as  J.  S.  shall 
award  as  the  amount  of  damage  sustained  by  him,  then, 
until  J.  S.  has  made  his  award,  and  I  have  omitted  to  pay 
the  sum  awarded,  my  covenant  has  not  been  broken  and  no 
right  of  action  has  arisen." 

2ndly.  As  on  the  one  hand  parties  cannot  oust  the  juris-  Jurisdiction 

"^  _  "by  consent. 

diction  of  the  Courts  by  their  own  agreement  or  convention, 
so,  on  the  other  hand,  they  cannot,  by  consent,  give  the 
Courts  jurisdiction  over  matters  which  do  not  properly  fall 
within  it  (i)  ;  for  all  Judges  must  derive  their  authority 
from  the  Crown  by  some  commission  warranted  by  law  ( j), 
and  they  cannot  act  officially  dehors  the  scope  of  the  powers 
thus  confided  to  them. 

3rdly.  The  jurisdiction  of  our  superior  Courts  of  law  in  Territorial 
civil  cases  is  usually  said  to  extend  over  the  counties  of  jurisdiction. 
England  and  Wales,  and  the  town  of  Berwick-upon- 
Tweed  {k).  This  definition  cannot  however  be  accepted 
as  quite  satisfactory,  even  in  reference  to  civil  cases,  for  in 
one  sense  our  superior  Courts  have  a  more  extensive  juris- 
diction ;  ex.  gr.,  they  may  take  cognisance  of  actions  in 
•personam  in  respect  either  of  contracts  or  torts,  though  the 
cause  of  action  may  have  arisen  abroad,  and  though  the 
parties  to  it  may  be  aliens,  provided  service  can  be  effected 
in  accordance  with  the  rules  of  the  Courts  themselves  {I) ; 
but,  in  adjudicating  upon  such  cases,  our  Courts  will  have 

(0  See  per  Maule,   J.,    Gibbon  v.  161  ;    1   Sm.  L.  C,  9th  ed.,  628,  and 

Gibbon,  22  L.  J.,  C.  P.  133^  ;  Avards  p.  689  ;  Bmnos  Ayres,  ^c,  R.   C.  v. 

V.  Rhodes.  8  Exch.  312  ;  Latcrence  v.  Northern  R.   C.  of  Buenos  Ayres,   2 

Wilcock,  11  Ad.  &  E.  941  :  Vansittart  Q.  B.  D.  210  ;  Phillips  \.  Eyre,  L.  R. 

V.  Taylor,  4  E.  &  B.  910,  912.     See  6  Q.  B.  1 ;  4  Q.  B.  225 ;  Scott  v.  Lord 

Atidreives  v.  Elliott,  6  E.  &  B.  338.  Seymour,  1   H.  &  C.  219,  231 ;    Sub- 

{/)  Bac.  Abr.  Courts  (B).  marine  Telegraph   Co.   v.  Dickson,  15 

(k)  1  Chitt.  Arch.  Pr.  C.  B.,  X.  S.  759. 

{J)  See  Mostyn  v.  Fabriyas,  Cowp. 
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regard  to  the  laws  of  the  country  in  which  the  cause  of 
action  arose,  albeit  their  mode  of  procedure  will  be  in  con- 
formity with  our  own  law  and  practice.  In  other  words, 
all  that  relates  ad  litis  decisionem  is,  in  such  cases,  adopted 
from  the  foreign  country ;  and  so  much  of  the  law  as  affects 
the  remedy  only,  or  that  relates  ad  litis  ordinationem,  is 
taken  from  the  lex  fori  of  that  country  in  which  the  action 
is  brought  (m).  For  instance,  a  document  which  by  the 
law  of  the  foreign  country  in  which  it  was  made,  would 
there  be  inadmissible  in  evidence  for  want  of  a  stamp,  may, 
nevertheless,  be  received  in  our  Courts.  But,  if  for  want 
of  a  stamp  the  contract  would  be  altogether  void  in  the 
foreign  country,  it  could  not  here  be  enforced  (n). 

senice  of  4thly.  Not  onlv  may  causes  of  action  which  have  origin- 

process  ././*'  o 

abroad.  ^^g^j  abroad  be  sometimes  brought  within  the  cognisance  of 
our  Courts,  but  persons  resident  abroad,  whether  foreigners 
or  subjects  of  the  Crown,  may,  under  certain  statutory 
provisions,  and  subject  to  certain  conditions,  hereafter 
mentioned,  be  effectually  served  with  process  issuing  out  of 
them :  and  thus  actions  may  be  commenced  in  this  country 
and  prosecuted  against  absentees  with  a  view  ultimately  to 
issuing  execution  against  their  property  and  effects  here 
situate  (o) :  though  civil  process,  by  way  of  attachment 
against  the  person   of  a   defendant,   cannot  be  enforced 

(>m)  Jud^.,    Kiiber  v.   Steiner,    2  7  P.  D.  4  ;  Zeroux  \.  Si-oicn, 12  C.B. 

Bing.  N.  C.  202  ;    Bullock  v.  Caird,  801  (as  to  which  vide  per  JFilles,  J., 

L.  E.  10  Q.  B.  276  ;  Harris  t.  Quitie,  WilliainSy    app.,    Wheeler,    resp.,     X 

L.  E.  4  Q.  B.  653 ;  Phillips  v.  Eyre,  C.  B.,  N.  S.  316  ;   and  per  Field,  J., 

supra  ;   Be  la  Rosa  v.  Prieto,  16  C.  B.,  Mauley  v.  Rawley,  1  Q.  B.  D.    460, 

N.  S.  578 ;  Be  la  Vega  v.  Vianna,  1  B.  461),  cited  in  Joties  v.  Victoria  Gravitui 

&  Ad.  284  ;  Gen.   Steam  Nav.  Co.  v.  Bock  Co.,  2  Q.  B.  D.  323 ;  AUianc, 

Guillou,  11  M.  &  "W.  877,  895;   cited  Bk.   of  Simla  v.  Carey,  5    C.  V.  D. 

Judgm.,  Schibsby  v.  Westenholz,  L.  E.  429  ;  Adums  v.  Clutterbuck,  10  Q.  B. 

6  Q.  B.  157:  and  in  The  Moxham,  1  D.  403;  Jacobs  v.  Credit  Lyonnais,Vl 

P.  D.  113;   Voinet  v.  Barrett,  b^'L.i.  Q.  B.  D.  689.     See  the  Judgment  ot 

Q.  B.  521 ;  Meyer  v.  Ralli,  1  C.  P.  D.  the  Earl  of  Selbome  in  Sirdar  Gurdyal 

358  ;  Home  v.  Rouquette,  3  Q.  B.  D.  Singh   v.  Rajah  of  Faridkote,    1894, 

514  ;  Godard  v.  Gray,  L.  E.  6  Q.  B.  A.  C.  670. 

139;     Wilde  v.   Sheridan,   21    L.  J.  («)  Bristow  v.  Sequeville,  5  Exch. 

Q.  B.  260 ;  Lloyd  v.  Guibert,  L.  E.  1  275. 

Q.B.  115,  distinguished  in  rAtf(?a«<awo,  (o)  Post,  Chap.  4. 
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beyond  the  limits  of  this  kingdom ;  because,  in  such  case, 
the  maxim  holds — Extra  territorium,  jus  dicenti  impune  nori 
paretur  (p). 

2.  Mode  of  Procedure  in  Banc,  at  Judges'  Chamhers,  and  in 
the  District  Registries. 

The  matters  which  are  brought  within  the  comisance  of  of  what 

"  °  matters  our 

our  superior  Courts  of  law  may  be  divided  or  parcelled  out  courts°take 
into  three  branches,  viz.,  1st,  purely  Civil ;  2ndly,  quasi  '""'so-i^'^cs. 
Criminal ;  and  3rdly,  Criminal — Proceedings, 

To  the  first  head,  of  purely  civil  matters  or  proceedings, 
might  be  referred  the  entire  theory  of,  and  practice  connected 
with,  private  rights,  wrongs,  and  remedies  ;  the  pleadings  in 
actions  ;  the  practice  to  be  observed  therein ;  everything,  in 
short,  connected  with,  or  ancillary  or  incidental  to,  the 
conduct  of  an  action. 

Within  the  second  of  the  two  heads  just  specified  might 
be  included  matters  or  proceedings  connected  with  indict- 
ments for  nuisances,  the  non-repair  of  roads,  &c.,  criminal 
informations,  applications  for  writs  of  quo  warranto, 
inandamus,  or  prohibition,  questions  raised  for  judicial 
decision  in  connection  with  the  administration  of  the  Poor 
Law,  and  many  other  kindred  or  analogous  matters  which 
it  would  be  useless  to  enumerate. 

As  falling  under  the  third  head  of  purely  criminal  pro- 
ceedings might  be  specified  an  application  for  a  habeas 
corpus  to  bring  up  the  body  of  a  prisoner,  a  motion  to  quash 
an  inquisition,  to  remove  an  indictment  for  a  misdemeanor 
into  the  Queen's  Bench  Division  from  Sessions  or  from  the 

{p)  "We  may  remind  the  reader  that  adjacent  to  the  coasts  of  the  United 

a   criminal  offender,    who    has    gone  Kingdom  and  of  all  other  parts  of  Her 

ahroad,  may  in  some  cases  be  brought  Majesty's  dominions  to  such  a  distance 

■within  the  jurisdiction  of  ouj  Courts  by  as  is  necessary  for  the  defence  and 

virtue  of    international  treaties;    and  security  of  such  dominions :  "  41  &  42 

further  that  in  statutory  language  "  the  Vict.  c.  73,  Preamble.     See  Foreign 

rightful  jurisdiction  of  Her  Majesty,  Jurisdiction  Act,  1890,  53  &  54  Vict, 

her  heirs  and  successors,  extends  and  c.  37. 
has  always  extended  oyer  the  open  seas 


^ 
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Central  Criminal  Court ;  everything,  in  short,  connected 
with  or  originating  out  of  the  general  criminal  law  of  the: 
land  iq). 

Summary  jurisdiction  is  exercised  by  a  superior  Court  in 
virtue  either  of  the  common  or  of  the  statute  law.  So  far 
as  it  exists  at  common  law,  it  is  calculated : — 1.  To  prevent 
the  regulations  of  the  Court  from  being  infringed;  2.  To 
prevent  their  authority  from  being  abused  (r) ;  3.  To 
prevent  it  from  producing  hardship  ;  4.  To  enforce  good 
conduct  on  the  part  of  those,  ex.  gr.  solicitors  (s),  who  are 
peculiarly  within  its  jurisdiction. 

A  superior  Court  of  law  is  often  called  on  to  exercise 
jurisdiction  on  motion  made  to  it,  by  rule  or  order  of  the 
Court  founded  thereupon  :  a  motion  being  an  application  to  ^ 
.the  Court,  praying  it  to  grant  a  rule,  either  a  rule  nisi  to 
show  cause,  or  a  rule  absolute,  in  respect  of  some  particular 
matter  within  its  cognisance. 

It  is  expressly  ordered  (t),  that  where  by  the  Eules  ap- 
pended to  the  Judicature  Act,  1875,  an  application  is 
authorised  to  be  made  to  the  Court  or  a  Judge  in  an  action, 
such  application,  if  made  to  a  Divisional  Court  or  to  a 
Judge  in  Court,  shall  be  made  by  motion  (w) ;  also,  that  no 
rule  or  order  to  show  cause  shall  be  granted  in  any  action, 
or  to  set  aside,  remit,  or  enforce  an  award,  or  for  attach- 
ment, or  to  answer  the  matters  in  an  affidavit,  or  to  strike 


{q)  As  to  what  are  criminal  proceed- 
ings, see  cases  decided  under  s^47  Jud. 
Act,  1873  ;  Wils.,  7th  ed.,  41. 

(r)  The  Court,  in  the  exercise  of  its 
discretion,  will  stay  the  proceedings  in 
an  action  as  being  frivolous  and  vexa- 
tious and  an  abuse  of  its  process : 
Castro  V.  Murray,  L.  R.  10  Ex.  213  ; 
Dawkim  v.  Seuce  Weimar,  1  Q.  B.  D. 
499;  Metrop.  Bank  t.  Fooley,  10 
App.  Cas.  211. 

The  Court,  moreover,  will  sometimes 
"  exercise  the  jurisdiction,  which  it  un- 
dcui  'cdly  possesses,  of  visiting  a  vexa- 
tious abuse  of  any  process  of  the  Court 
with  the  payment  of  costs."   V&c  Cock- 


bum,  C.  J.,  He^.  V.  Edmonds,  L.  E. 
9  Q.  B.  598,  602. 

(s)  AU  persons  admitted  as  solii  it  r< 
or  attorneys  or  empowered  to  praiti^. 
in  any  Court  the  jurisdiction  of  which 
has  been  transferred  to  the  High  Court 
of  Justice  or  the  Court  of  Appeal,  are 
designated  "  Solicitors  of  the  bupreme 
Court" — and  are  deemed  oflBcers  thereof 
and  subject  to  its  jurisdiction,  36  &  37 
Vict.  c.  66,  s,  87,  amended  by  38  &  39 
Vict.  c.  77,  8.  14.  As  to  striking  olf 
the  Roll,  cf.  Solicitors  Act,  1888,  51  & 
52  Vict.  c.  65,  s.s.  12-15. 

U)  Order  lii.R.  1. 

\u)  Id. 


made 
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off  the  rolls,  or  against  a  sheriff  to  pay  money  levied  under 
an  execution  (x). 

It  is  further  ordered,  that  (with  certain  exceptions)  no 
motion  shall  be  made  without  previous  notice  to  the  parties 
affected  thereby.  Though  the  Court  or  Judge,  if  satisfied 
that  the  delay  caused  by  proceeding  in  the  ordinary  way 
might  entail  "  irreparable  or  serious  mischief,"  may  make 
an  order  ex  jJai-te,  upon  terms,  and  any  party  affected  by 
such  order  may  move  to  set  it  aside  (y). 

If  on  the  hearing  of  a  motion  or  other  application  the 
Court  or  Judge  shall  be  of  opinion  that  any  person  to  whom 
notice  has  not  been  given  ought  to  have  notice,  the  motion 
or  appHcation  will  be  dismissed,  or  the  hearing  thereof  will 
be  adjourned  in  order  that  notice  may  be  given  (z). 

A  motion  is  made  orally  in  open  Court,  being  in  general  Motion,  how 
founded  on  an  affidavit  (a).  It  is  indeed  expressly  ordered 
that  upon  any  motion  or  summons  evidence  may  be  given 
by  affidavit ;  though  the  Court  or  a  Judge  may,  on  the 
application  of  either  party,  order  the  attendance  for  cross- 
examination  of  the  person  making  such  affidavit  (6).  An 
affidavit  must  be  confined  to  such  facts  as  the  witness  is 
able  of  his  own  knowledge  to  prove,  except  on  interlocutory 
motions,  on  which  statements  as  to  his  belief,  with  the 
grounds  thereof,  may  be  admitted ;  and  the  costs  of  every 
affidavit  which  shall  unnecessarily  set  forth  matters  of 
hearsay,  or  argumentative  matter,  or  copies  of  or  extracts 
from  documents,  must  be  paid  by  the  party  filing  the 
same  (c). 

{x)  Order  lii.  E.  2.   See  Order  xxxix.  off  the  Eolls,   the  time  is  ten  days. 

R.  3.  R.  5. 

(?/)  Id.  R.  3.  (z)  Id.  R.  6.     See  also  Rules  7-9. 

Unless  the  Court  or  Judge  give  (a)  An  order  may,  however,  he  made 
special  leave  to  the  contrary,  there  must  on  the  mere  suggestion  of  the  Attorney- 
be  at  least  two  clear  days  between  the  General ;  see,  for  instance,  Adams  v. 
service  of  a  notice  of  motion  and  the  Freemantle,  2  Exch.  453.  , 
day  named  in  the  notice  for  hearing  [b)  Order  xxxviii.  R.  1.  ^^  j 
the  motion.  In  applications  to  answer  (e)  Id.  R.  3.  See  Order  kv.  R,  ^7, 
the  matters  in  an  affidavit,  or  to  strike  s.s.  20. 
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"WTien  the  application  is  for  a  rule  nisi  or  to  show  cause, 
the  motion  is  made  ex  parte  in  the  first  instance,  and  if  the 
rule  be  granted  it  must  be  drawn  up  and  served  upon  the 
other  party,  and  will  call  upon  him  to  appear  and  show 
cause  within  a  time  specified. 

If,  on  the  day  appointed  for  that  purpose  and  specified  in 
the  rule  or  notice,  as  the  case  may  be,  no  cause  is  shown 
on  behalf  of  the  party  upon  whom  it  has  been  served  and 
whom  it  seeks  to  affect,  the  rule  will  be  made  absolute,  that 
is  to  say,  the  application  will  be  granted.  If,  however, 
cause  is  shown  against  it,  that  is,  if  counsel  appear  and 
argue  in  opposition  to  the  rule  or  application,  the  Court 
will,  in  the  exercise  of  their  discretion,  either  discharge  the 
rule,  or  in  part  or  altogether  jnake  it  absolute,  or  refuse  or 
grant  the  application.  In  some  cases  they  will  refer  the 
matter  thus  brought  before  them  to  one  of  the  Masters  of 
the  Court,  that  he  may  inquire  into  and  report  upon  it.  If 
the  rule  be  made  absolute,  and  be  not  re-opened  by  per- 
mission of  the  Court  (which,  however,  has  been  seldom 
granted),  or  if  the  application  stated  in  the  notice  be 
granted,  non-compliance  with  its  requu'ements  will  in 
general  be  a  contempt  of  Court,  and  punishable  by  attach- 
ment ;  which  is  a  judicial  writ  directed  to  the  sheriff,  and 
commanding  him  to  arrest  the  individual  who  has  been 
guilty  of  the  contempt  (d). 

The  Court  of  Appeal  is  empowered  to  sit  at  the  same 
time  in  two  divisions.  Subject,  however,  to  this  provision, 
that  every  appeal  to  the  Court  shall,  where  the  subject- 
matter  thereof  is  a  final  order,  decree,  or  judgment,  be 
heard  before  not  less  than  three  Judges  of  the  said  Court, 
sitting  together,  and  shall,  when  the  subject-matter  of  the 


{d)  SeeFormof  "Writ  of  Attachment, 
Jud.  Acts,  App.  H.  No.  12. 

A  rule  nisi  will  sometimes  be  en- 
iarged,  i.e.,  further  time  for  showing 
caoBe  will  be  granted,  either  by  consent 
of  the  parties,  or  on  special  grounds, 


sTibmitted  to  the  Court  Cause,  more- 
over, is  sometimes,  with  a  view  to  pre- 
venting delay  and  expense,  shown  in 
the  first  instance,  i.e.,  on  the  rule  nisi 
being  moved. 
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appeal  is  an  interlocutory  order,  decree,  or  judgment,  be 
heard  before  not  less  than  two  such  Judges  ;  any  doubt 
which  may  arise  as  to  what  decrees,  orders,  or  judgments 
are  final,  and  what  are  interlocutory,  being  determinable  by 
the  Court  of  Appeal  (e). 

Further,  any  direction  incidental  to  a  pending  cause  or  powerofa 
matter  not  involving  the  decision  of  an  appeal,  may  be  given  fn"court  of* 

AppeaL 

by  a  single  Judge  of  the  Court,  who  may  also  during  vaca- 
tion make  any  interim  order  to  prevent  prejudice  to  the 
claims  of  parties  pending  the  appeal ;  but  every  such  order 
may  be  discharged  or  varied  by  the  Court  of  Appeal  or  a 
Divisional  Court  thereof  (/). 
Much  legal  work  is  transacted  by  Divisional  Courts  of  the  High  court 

>=>  ''  of  Justice- 

High  Court  of  Justice :— the  stat.  39  &  40  Vict.  c.  59,  s.  17,  Divisional 

"  '  '    Courts  of. 

enacting  that  henceforth  "  every  action  and  proceeding  in 
the  High  Court  of  Justice,  and  all  business  arising  out  of 
the  same,"  except  as  afterwards  provided,  "  shall,  so  far  as 
is  practicable  and  convenient,  be  heard,  determined,  and 
disposed  of  before  a  single  Judge,"  and  all  proceedings  in 
an  action  subsequent  to  the  trial  and  down  to  and  including 
the  final  judgment,  must  be  had  and  taken  before  the  Judge 
who  presided  at  the  trial  of  the  cause. 

Divisional  Courts  of  the  High  Court  of  Justice  may  be 
held,  nevertheless,  for  the  transaction  of  business  ordered 
to  be  heard  there — any  such  Divisional  Court  when  held 
being  constituted  of  two  Judges  only,  unless  it  be  deemed 
expedient  that  a  greater  number  of  Judges  should  attend. 
For  carrying  into  effect  the  foregoing  enactments,  rules  have 
been  duly  framed  (g). 

Any  appeal  from  Petty  or  Quarter  Sessions,  from  a 
County  Court,  or  other  inferior  Court,  which  might  formerly 
have  been  brought  to  any  Court  or  Judge  whose  jurisdiction 

(«)  38  &  39  Vict.  c.  77,  s.  12.  Order  Iviii.,  R.  18,  and  Order  lii. 
(/)  36  &  37  Vict.  c.  66,  s.  52.  (ff)  39  &  40  Vict.  c.  59,  s.  17  ;  47  & 

Every  application  to  a  Judge  of  the  48  Vict.  c.  61,  s.  4 ;  Order  lix. 
Court  of  Appeal  must  be  by  motion : 

B.C,L.  E 
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has  been  transferred  to  the  High  Court,  may  be  heard  and; 
determined  by  a  Divisional  Court  thereof ;  the  determma- 
tion  of  any  such  appeal  being  final  unless  special  leave  to  _ 
appeal  from  the  same  be  given  (h). 

Leave  of  the  Court  or  Judge  making  an  order  by  consent, 
or  as  to  costs  which  by  law  are  left  to  the  discretion  of  the 
Court,  will  be  requisite  before  an  appeal  from  it  will 
lie  (i). 

It  may  be  convenient  here  to  state  that  the  division  of 
the  legal  year  into  terms  has  so  far  as  relates  to  the  admin- 
istration of  justice  been  abolished ;  there  will  not,  therefore, 
henceforth  be  terms  applicable  to  any  sitting  or  business  of 
the  High  Court  of  Justice,  or  of  the  Court  of  Appeal,  such 
Courts  and  the  Judges  thereof  respectively  being  em- 
powered to  sit  and  act,  at  any  time,  and  at  any  place,  for 
the  transaction  of  business,  or  for  the  discharge  of  any  duty 
which  by  Act  of  Parliament,  or  otherwise,  is  required  to  be 
discharged  during  or  after  term  (k). 

The  sittings  of  the  Court  of  Appeal,  and  the  sittings  in 
London  and  Middlesex,  of  the  High  Court  of  Justice,  are 
four  in  every  year ;  viz.,  the  Michaelmas  (l),  Hilary  (w)» 
Easter  (n),  and  Trinity  (o)  sittings.  The  vacations  to  be 
observed  in  the  several  courts  and  ofl&ces  of  the  Supreme 
Court  are  the  Long  vacation  (jp),  the  Christmas  vacation  (5), 


(A)  36  &  37  Vict.  c.  66,  s.  45.  See 
Jie  EUershatc,  1  Q.  B.  D.  481.  S.  1, 
subs.  5,  of  the  Judicature  (I^ocedure) 
Act,  1894  (57  &  58  Vict.  c.  16),  would 
appear  to  modify  this  section  in  that 
leave  to  appeal  may  be  given  either  by 
that  Court  or  the  Court  of  Appeal. 
See  also  s.  2. 

(i)  Id.  8.  49.  See  also  as  to  where 
leave  necessary,  67  &  68  Vict.  c.  16, 
8.  1.  A  motion  to  discharge  or  vary 
an  order  of  a  single  Judge  of  the  C.  A. 
under  s.  52,  Jud.  Act,  1872,  is  not 
within  the  section.  Boyd  v.  Bitehoff- 
theim,  (1895)  1  Ch.  1,  C.  A. 

(A)  Id.  8.  26. 

(/)  Commencing   on    the    24tb   of 


October  and  terminating  on  the  21st  of 
December. 

(m)  Commencing;  on  the  11th  of 
January  and  terminating  on  the  Wed- 
nesday before  Easter. 

(«)  Commencing  on  the  Tuesday 
after  Easter  week  and  terminating  on 
the  Friday  before  Whitsunday. 

(o)  Commencing  on  the  Tuesday 
after  Wliitsun  weet  and  terminating  on 
the  12th  of  August. 

(p)  Commencing  on  the  13th  of 
August  and  terminating  on  the  23rd  of 
October. 

{fj)  Commencing  on  the  24th  of 
December  and  terminating  on  the  6th 
of  January. 


m 
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the  Easter  vacation  (r),  and  the  Whitsun  vacation  («),  the 
days  of  the  commencement  and  termination  of  each  sitting 
and  vacation  being  included  in  such  sitting  and  vacation 
respectively  (t). 

Two  of  the  Judges  of  the  High  Court  of  Justice,  selected  vacation 

°  ,  ^  Judges. 

at  the  commencement  of  each  long  vacation,  and  acting  as 
Vacation  Judges  for  one  year  from  their  appointment, 
attend  at  Chambers  for  the  hearing  in  London  or  Middlesex 
during  vacation  of  all  such  applications  as  may  need  to  be 
immediately  or  promptly  heard  (w). 

The  Vacation  Judges  are  empowered  to  sit  either  separ- 
ately or  together  as  a  Divisional  Court  as  occasion  may 
require,  and  may  hear  and  dispose  of  all  causes,  matters, 
and  other  business  to  whichever  division  the  same  may  be 
assigned  (x). 

Any  Judge  of  the  High  Court  of  Justice  may,  subject  to  Powers  of 

the  rules  of  Court,  exercise  in  Court  or  at  Chambers  the  not  consti- 
tuting a 

jurisdiction  vested  in  the  High  Court,  in  such  matters  as  ^0^^°"^^ 
might  formerly  have  been  heard  in  Court  or  Chambers,  by 
a  single  Judge  of  any  Court  whose  jurisdiction  has  been 
transferred  to  the  High  Court.     In  such  case  the  Judge 
sitting  in  Court  is  deemed  to  constitute  a  Court  (y). 

Very  many  matters  of  importance  and  urgency  connected  Jurisdiction 
with  the  three  heads  of  procedure  mentioned  at  the  com-  chambers, 
mencement  of  this  sub-section  are  disposed  of  at  Judges' 
chambers.  This  branch  of  a  Judge's  jurisdiction  {z)  de- 
pends on  long  established  practice  and  usage,  recognised, 
sanctioned,  and  extended  by  the  legislature.  Eegarding  it, 
I  will  merely  say  that  if  a  particular  Act  of  Parliament 
requires  that  an  application  founded  upon  it  should  be  made 

{r)  Commencing  on  Good  Friday  and  66,  s.  28). 
terminating  on  Easter  Tuesday.  {x)  See  Rules  12,  15. 

(«)  Commencing   on    the    Satui-day  (y)  36  &  37  Vict.  c.  66,  s.  39 ;   Id. 

before  Whitsunday  and  terminating  on  s.  16. 
the  Tuesday  after  "Whitsunday.  (~)  As  to  the  origin  of  which  see 

{t)  Order  Ixiii.,  Rules  1,  4,  5.  Wilmot's  Opinions,  p.  264. 

{u)  Id.  R.  11  (see  36  &  37  Vict.  c. 

E  2 
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to  the  Court  in  banc,  the  jurisdiction  of  a  Judge  at  Cham- 
bers is  wholly  excluded.  If  a  distinction  is  specially  made 
between  the  authority  and  powers  to  be  exercised  in  banc, 
and  those  confided  to  a  Judge  at  Chambers,  provided  the 
intention  of  the  legislature  be  clearly  expressed,  no  difficulty 
can  occur.  If  some  special  power  or  authority  is  given  to 
"the  Courts"  by  statute,  the  presumption  will  be,  that  it 
was  intended  to  be  exercised  as  the  Courts  usually  exercise 
their  jurisdiction  ;  so  that  it  may  fall  within  the  province 
of  a  Judge  at  Chambers  to  put  in  force  the  provisions  of  the 
Act  in  question  (a). 

An  order  made  by  a  Judge  at  Chambers  may,  except  in 
certain  cases  (h),  be  set  aside  or  discharged  by  a  Divisional 
Court;  or  by  a  Judge  sitting  in  Court,  in  the  Chancery 
Division  (c)  ;  with  an  appeal  to  the  Court  of  Appeal. 

The  appeal  from  the  Judge's  decision  must  be  made 
by  motion  within  eight  days  after  the  decisions  appealed 
against  (ci). 

Special  provisions  have  recently  been  made  for  the  dis- 
patch of  commercial  business.  Commercial  causes  which 
include  causes  arising  out  of  the  ordinary  transactions  of 
merchants  and  traders,  are  within  such  provisions  (e). 
The  Masters.  Besides  the  Judges,  there  were,  before  the  passing  of  the 
Judicature  Acts,  attached  to  each  of  the  three  Courts  at 
Westminster  five  Masters,  who  performed  many  of  the  less 
onerous  duties  which  once  devolved  upon  the  Judges  (/). 
The  Masters  formerly  attached  to  the  Courts  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer  respectively,  are  now 
attached  to  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice  (</).     And  by  a  more  recent  statute  {h)  there  has 

(a)  See  per  Parke,  B.,  Smeeton  v.  R.),  p.  2  ;  cf  Baerlein  v.  Chartered 
Collier,  5  D.  &  L.  189,  190.  Mercantile  Bank,   (1895)  2   Ch.  488, 

(b)  See  36  &  37  Vict.  c.  66,  s.  49.  C.A. ;  Barry  \ .  Permian  Corporation, 
See  also  the  Judicature    (Procedure)  (1896)  1  Q.  B.  208,  C.  A. 

Act,  1894  (67  &  58  Vict.  c.  16),  s.  1.  (/)  See  30  &  31  Vict.  c.  68  (re- 

(c)  Id.  8.  50  ;  Order  liv.,  R.  23.  pealed  44  &  45  Vict.  c.  69,  s.  3). 
{d)  Order  liT.,  R.  23.  {q)  Order  Ix.,  R.  1. 
{e)  See  W.  N.  1895  (Appx.  of  0.  &  [h)  42  &  43  Vict.  c.  78,  ss.  4-7. 
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been  established  "  a  central  ofl&ce  of  the  Supreme  Court  of 
Judicature,"  in  and  with  which  have  been  "  concentrated 
and  amalgamated  "  various  offices,  including  those  of  the 
Masters  of  the  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer Division.  This  central  office  is  placed  under  the 
control  and  superintendence  of  the  Masters  henceforth  to 
be  designated  "  Masters  of  the  Supreme  Court  of  Judica- 
ture," and  the  business  performed  there  is  distributed 
among  the  various  officials  in  such  manner  as  directed  by 
rules  of  Court  (i) . 

Further,  it  is  enacted  (j)  that  "  the  several  officers  of  the 
central  office  shall  be  interchangeable  one  with  another,  and 
shall  be  capable  of  performing  and  liable  to  perform  the 
duties  of  each  other  in  any  department  of  the  office,  and 
generally  shall  perform  such  duties  and  have  such  powers 
in  relation  to  the  business  of  the  Supreme  Court  as  may  be 
directed  by  rules  of  Court." 

A  Master  transacts  all  such  business,  and  exercises  such 
authority  and  jurisdiction  in  respect  of  the  same  as  may  be 
transacted  or  exercised  by  a  Judge  at  Chambers,  except  in 
respect  of  certain  matters  (k). 

Besides  the  above  duties  the  Masters  tax  solicitors'  bills 
of  costs  generally  in  common  law  matters,  examine  affi- 
davits, and  investigate  matters  specially  referred  to  them. 
The  Masters  have,  moreover,  the  custody  of  the  records, 
and  are  often  appealed  to  as  being,  in  some  sort,  the 
depositaries  of  the  rules  of  practice  of  the  Courts.  They 
have  likewise  duties  to  discharge,  formerly  connected  with 
the  branches  of  exclusive  jurisdiction  of  each  Court. 

An  application  at  Chambers,  whether  to  a  Judge  or  to  a 
Master,  is  made  in  a  summary  way  ex  parte  or  by  summons ; 

(i)  S.  12  (1) ;  see  Order  Ixi.  Master  may  exercise  all  the  jurisdic- 

(j)  S.  12  (2).  tion  and   powers   conferred  upon  the 

Ik)  Order  liv.,    R.    12.      See  also  Court  or  a  Judge  by  the  Arbitration 

Order    liv.,     R.    12a,   by    which    a  Act,  1889. 
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should  any  matter,  however,  appear  to  the  Master  proper 
for  the  decision  of  a  Judge,  such  matter  may  be  referred  to 
the  Judge  accordingly,  and  the  Judge  may  either  dispose  of 
the  same  or  refer  it  back  to  the  Master  with  such  directions 
as  he  may  think  fit.  Any  person  affected  by  an  order  or 
decision  of  a  Master  may  appeal  therefrom  to  a  Judge  at 
Chambers;  such  appeal  being  by  indorsement  upon  the 
sumraons  by  the  Master,  or  by  notice  in  writing,  within 
four  days  after  the  decision  complained  of,  or  such  further 
time  as  may  be  allowed  by  a  Judge  or  Master.  An  appeal 
from  a  Master's  decision  will  be  no  stay  of  proceedings 
unless  so  ordered  by  a  Judge  or  Master  (Z). 
g^w^  With  a  view  to  facilitating  "  the  prosecution  in  comitiy 
districts  of  such  proceedings  as  may  be  more  speedily, 
cheaply,  and  conveniently  carried  on  therein,"  District 
Registrars  have  been  appointed  by  Order  in  Council  for 
districts  thereby  defined,  from  which  writs  of  summons  for 
the  commencement  of  actions  in  the  High  Court  of  Justice 
may  be  issued,  and  in  which  various  proceedings  incident 
to  an  action  may  be  taken  and  recorded.  One  registrar,  or 
two  joint  registrars,  may  thus  be  appointed,  and  every 
registrar  for  a  district  is  deemed  to  be  an  officer  of  the 
Supreme  Court,  and  is  subject  accordingly  to  its  jurisdic- 
tion (m).  A  district  registrar  may  now,  subject  to  certain 
regulations,  from  time  to  time  appomt  a  deputy  (n). 

In  each  district  registry  is  used  a  seal  impressed  on  every 
writ  and  other  document  issued  out  of  or  filed  in  it,  and 
every  such  writ  and  document,  or  copy  thereof,  pm-porting 
to  be  sealed  with  the  seal  of  such  registry,  is  receivable  in 
evidence  without  further  proof  thereof  (o). 

District  registrars  are  empowered  to  administer  oaths 

(I)  Order  liv.,  R.  21,  22.  qualified  to  be  district  registrars  are  •, 

(m)  36  &   37  Vict.  c.  66,8.  60,  as  specified.  |, 

amended  by  38  &  39  Vict.  c.  77,  s.  13.           (n)  39  &  40  Vict.  c.  59,  s.  22.  f' 

In    the    above   sections   the   persons          (o)  36  &  37  Vict.  c.  66,  s.  61.  » 
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and  perform  such  other  duties  in  respect  of  proceedings 
pending  in  the  High  Court  of  Justice  or  in  the  Court  of 
Appeal  as  may  be  assigned  to  them  (j;). 

The  duties  devolving  on  the  district  registrars  are  similar 
to  those  of  a  Master,  but  only  extend  to  actions  proceeding 
in  the  district  registry  (q).  An  application  to  a  district 
registrar  must  be  made  in  the  same  manner  as  an  applica- 
tion at  Chambers.  Should  any  matter  appear  to  the 
district  registrar  proper  for  the  decision  of  a  Judge,  the 
registrar  may  refer  the  same  to  a  Judge  accordingly,  who 
will  either  dispose  of  it  or  refer  it  back  to  the  registrar  with 
fitting  directions.  And  any  person  affected  by  an  order 
or  decision  of  the  registrar  may  appeal  therefrom  to  a 
Judge ;  such  appeal  being  by  indorsement  upon  the  sum- 
mons, or  by  notice  in  writing,  within  six  days  after  the 
party  complaining  has  notice  of  the  order,  finding,  or 
decision  complained  of,  or  such  further  time  as  may  be 
allowed  (r). 

District  registrars  are  subject  to  the  orders  and  directions 
of  the  Court  or  a  Judge  as  fully  as  any  other  ofl&cer  of  the 
Court. 

Excepting  in  the  case  of  appeals,  applications  at  Appiicationg 
Chambers,  or  before  the  district  registrars,  are  made  either 
ex  parte  or  by  summons  supported,  if  necessary,  by  affi- 
davit (s).  The  summons  must  be  served  two  clear  days 
before  the  return  thereof,  unless  in  any  case  it  be  otherwise 
ordered,  or  unless  it  be  a  summons  for  time,  in  which  last 
ease  it  may  be  served  on  the  day  previous  to  its  return  (t). 
An  originating  summons,  to  which  an  appearance  is 
requhed,  directs  the  person  on  whom  it  is  served  to  appear 
thereto  within  eight  days  after  service  (u).  After  such 
appearance  the  time  for  attendance  is  fixed  by  notice  under 


{p)  36  &  37  Vict.  c.  66,  s.  62.  («)  Order  liv.,  R.  1. 

(?)  Order  xxxv.,  R.  5,  5a,  6.  {t)   Order  liv.,  R.  4e. 

0)  Id.  R.  9.  (m)  Id.,  R.  4b. 
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seal,  which  notice  must  be  served  four  clear  days  before  the 
return  day  (x). 


Sect.  II.  Ordinary  Jurisdiction  of  the  County  Court.       ia 

As  falling  within  the  ordinary  jurisdiction  of  the  County  S, 
Court  {y)  will  here  principally  be  noticed  breach  of  contract,  | 
ejectment,  and  tort.     I  may,  however,  by  way  of  preface,  j 
observe,  that  although,  as  regards  these,  the  jurisdiction  of 
the  Court  is  limited,  yet  with  respect  to  all  actions  assigned 
to  the  Queen's  Bench  Division  of  the  High  Court,  if  both 
parties  "  agree  by  a  memorandum  signed  by  them,  or  their 
respective  solicitors,"  that  any  County  Court  named  therein 
shall  have  power  to  try  such  action,  such  County  Court  will 
thus  have  jurisdiction  to  try  the  same  (z). 

Where  an  action  is  brought  in  any  other  than  the  High 
Court  which  could  have  been  brought  in  a  County  Court, 
and  the  verdict  recovered  is  for  a  less  sum  than  10?.,  the 
plaintiff  will  not  be  entitled  to  recover  from  the  defendant 
a  greater  amount  of  costs  than  he  would  have  been  allowed 
if  the  action  had  been  brought  in  the  County  Court  (a). 
Also,  where  an  action  is  commenced  in  the  High  Court 
which  might  have  been  brought  in  the  County  Com*t,  the 
consequence  may  be  its  compulsory  removal  into  such  latter 
Court,  or  loss  of  costs  by  the  plaintiff  (h). 

And  further,  if  an  action  or  matter  is  commenced  in  a 
County  Court  over  which  that  Court  has  no  jm'isdiction, 
the  Judge  must,  unless  the  parties  consent  to  the  Court 
having  jurisdiction,  "  order  it  to  be  struck  out,"  and  has 
power  to  "  award  costs  in  the  same  manner,  to  the  same 
extent,  and  recoverable  in  the  same  manner,  as  if  the  Court 


(x)  Order  liv.,  E.  4d. 

(y)  The  County  Court  here  spoken 
of,  which  is  entirely  a  creature  of  the 
statute  law,  must  not,  of  course,  be 
confounded  with  the  sheriff's  court, 
which  represents  the  old  County  Court 
of  the  Auglo-!Saxon  and  Norman  times, 


ante,  p.  23. 

(z)  The  County  Courts  Act,  1888 
(51  &  62  Vict.  c.  43),  s.  64. 

(a)  51  &  62  Vict.  c.  43,  s.  117. 

(A)  Id.  ss.  65,  66,  116  :  Order  kv., 
R.  12. 
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had  jurisdiction  therein,  and  the  plaintiff  had  not  appeared, 
or  had  appeared  and  failed  to  prove  his  demand  or  com- 
plaint "(c).  Thus  careful  has  the  legislature  been  to  throw 
obstacles  in  the  way  of  unnecessarily  costly  litigation,  and 
to  induce  or  compel  a  suitor  to  seek  redress  in  the  local 
tribunal  whensoever  it  can  properly  be  afforded  there. 

The    County   C6m*t    has    jurisdiction    to   entertain    all  Jurisdiction 

_  "  in  contract. 

personal  actions  where  the  "  debt,  demand,  or  damage," 
does  not  exceed  the  sum  of  50Z.,  whether  "  on  balance  of 
account  or  otherwise,"  or  "after  an  admitted  set-off"  (d). 
This  Court  may  accordingly  take  cognizance  of  an  action 
upon  a  bill  of  exchange  or  promissory  note  (e),  or  for  the 
recovery  of  goods  in  specie  (/)  within  the  value  of  50Z.  (g)  ; 
though  not  of  an  action  upon  a  judgment  recovered  in  a 
superior  Court  (h)  ;  nor  where  the  claim  is  for  beer  con- 
sumed on  the  premises  where  sold  or  supplied,  or  money 
lent  for  obtaining  the  same  (i). 

But  what,  it  may  be  asked,  is  the  precise  meaning  of  the 
expression  "  balance  of  account  ?  "  The  answer  is,  that 
these  words  are  intended  to  apply  to  accounts  which  have 
been  adjusted,  settled,  ascertained,  or  balanced  by  the 
parties,  or  to  any  debt  which  has  been  reduced  within  the 
prescribed  limit  of  50Z.  by  payment,  or  something  equivalent 
thereto.  Suppose,  for  instance,  a  claim  to  be  preferred  in 
the  County  Court  for  a  sum  below  50/.,  and  suppose  it 
appears  that  the  debt  originally  due  from  the  defendant 
exceeded  that  amount,  but  has  been  reduced  below  it  by 
payment  before  action  brought,  the  defendant  will  not, 
under  such  cu'cumstances,  be  entitled  to  say  that  the  case 

(c)  51  &  52  Viet.  c.  43,  s.  114.  this  statute  in  County  Courts  is  pre- 

[d)  Id.  ss.  56,  57.     See  Hubbard  v.  served  by  46  &  47  Vict.  c.  49,  s.  7. 
Goodleij,  25  Q.  B.  D.  156.   Cf.  however,  (/)  Taylor  v.  Addt/man,  13  C.  B. 
Zovejoi,  V.  Cole,  (1894)  Q.  B.  861.  309. 

{e)   Waters  v.  Hundley,  6  D.  &  L.  (g)  Leader  v.  Rhys,  10  C.  B.  N.  S., 

88  ;  Nind  v.  Rhodes,  5  D.  &  L.  621.  369. 

See  also  Lowleyx.  Rossi,  12  Q.  B.  952  ;  (A)  51  &  52  Vict.  c.  43,  s.  63. 

18  &  19  Vict.  c.  67.     The  operation  of  (t)  Id.  s.  182. 
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is  without  the  jurisdiction  of  the  County  Court  (k).  So,  if 
anything  other  than  money  be  received  in  reduction  of  a 
debt  by  agreement  of  the  parties,  that  will  be  equivalent  to 
payment,  so  as  to  bring  the  case  within  the  jurisdiction  of 
the  County  Court  (I),  the  question  whether  it  was  so 
received  or  not,  being  determinable  from  the  evidence  pro 
and  con.  which  may  be  adduced. 

A  set-off  admitted  by  the  defendant  before  action  will    •« 
bring    a    claim    within    the    jurisdiction   of    the    County   .1 
Com-t  (in).    But  clearly  a  case  will  not  be  cognisable  by   | 
the   County   Court  in  which   a   claim    exceeding   501.   is 
reduced  by  a  pZea  of  set-off  within  that  amount ;  for  if  it 
were  so,  the  Court  might  be  called  upon  to  investigate  two 
several  claims,  each  of  them  far  exceeding  the  limits  of  its  ^ 
statutory  jurisdiction  («).  ■ 

sputting  Another  point  to  be  here  noticed  is,  that  "  it  shall  not  be 

demands.  '■ 

lawful  for  any  plaintiff  to  divide  any  cause  of  action,  for  the 
purpose  of  bringing  two  or  more  actions  "  in  the  County 
Court.  But  a  plaintiff  having  a  cause  of  action  for  more 
than  50?.,  may,  if  so  minded,  abandon  the  excess,  and 
recover  to  an  amount  not  exceeding  the  50Z.  (o). 

As  explanatory  of  the  above  section  (which,  m  common 
parlance,  is  said  to  forbid  the  "  splitting  of  a  demand,") 
Grimhly  v.  Ayhroyd  (p)  should  be  consulted.  There,  in 
delivering  judgment  the  Court  of  Exchequer  drew  a  distinc- 

(k)  See  per  Maule,  J.,  Woodhaim  v.  Kimpton  v.    Willey^  1   L.  M.  &  P. 

Newman,  7  C.  B.  654  ;  per  Parke,  B.,  280. 

Ttirmr  v.  Berry,  5  £xen.  858.  (o)  This  abandonment  of  the  excess 

(/)  See  Hooper  v.  Stephens,  4  Ad.  must  be  made  upon  the  particulars  of 

&  E.  71 ;  Hills  V.  Mesnard,  10  Q.  B.  demand.     The   County  Court  Rules, 

266.  1889,  Order  vi.,  R.  la,"51  &  52  Vict.  c. 

(»m)  51   &  52  Vict.  c.  43,   s.    57;  43,  s.  81. 

Walesby  v.  Goulston,  L.  R.  1  C.  T.  (/>)  1  Exch.  479  ;  Judjrm.,  TFoodx. 

667 ;    Hubbard  v.  Goodley,  25  Q.  B.  Terry,  3  Exch.  445 ;  Judgm.,  Bonsey 

D.  156  ;   cf .  also  Zor<->y  V.  Cole,  (1894)  v.  Wordsworth,  18  C.  B.  334-5  ;  Cope- 

2  Q.  B.  861.     As  to  the  distinction  man  v.  Hart,  14  C.  B.,  >'.  S.,  731, 

between    "paj-ment"   and  "set-off,"  735;  per  £rle,  J.,  Jonesv.  Fritehard, 


see  Tfiotnas  v.  Cross,  7  Exch.  728.  6  D.  &  L.  530.     See  also  Box  v.  Green, 

(n)   Woodhams  v.  Netcinan,  7  C.  B.       9  Exch.  503. 
654;    Beswick  v.   Capper,   Id.   669; 
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tion  between  a  claim  or  demand  comprising  several  distinct 
and  independent  matters,  which  may  be  recovered  by  separate 
suits  in  the  County  Court  (q),  and  a  running  account  consist- 
ing, indeed,  of  various  items,  but  which  is  meant  to  con- 
stitute one  entire  debt.  Where  in  the  case  of  a  tradesman's 
bill,  they  remarked,  one  item  is  connected  with  another  in 
this  sense,  that  the  dealing  is  not  intended  to  terminate 
with  one  contract,  but  to  be  continuous,  so  that  one  item, 
if  not  paid,  shall  be  united  with  another  and  form  one 
entire  demand,  the  plaintiff  cannot  split  these  items  into 
separate  causes  of  action,  but  must  sue  for  the  aggregate 
amount  (r). 

Let  us  suppose  a  case  somewhat  analogous  to  that  just 
considered,  but  in  reality  to  be  decided  on  other  grounds  : — 
that  a  banker  receives  a  sum  of  money,  belonging  to  different 
persons  severally,  from  their  agent,  who  is  charged  to  divide 
it  amongst  them  in  distinct  proportions  ;  let  us  further 
suppose  that  the  aggregate  sum  paid  into  the  bank  exceeds 
50Z.,  but  that  the  several  undivided  portions  of  which  it  is 
composed  fall  respectively  within  that  limit ;  it  is,  of  course, 
under  the  circumstances  stated,  clear,  that  an  action  would 
not  lie  in  the  County  Court  at  suit  of  the  agent  for  the 
entire  deposit  paid  into  the  bank,  inasmuch  as  that  would  be 
without  the  jurisdiction  of  the  inferior  tribunal ;  but  it  is 
also  clear,  that  an  action  could  not  be  maintained  there  for 
his  several  share  by  any  one  of  the  individuals  beneficially 
interested  in  the  fund,  upon  this  ground,  that  the  original 
contract  was  not  with  him,  but  was  between  the  banker  and 
the  agent  (s) . 

Again,  it  is  a  common  practice  for  farmers  and  graziers 
to  send  their  cattle  to  a  particular  salesman,  who  perhaps 
sells  to  one  individual  a  lot  of  beasts  belonging  to  different 

{q)  See  Brunshill  v.  Powell,  1  L.  M.  Wordsworth,  18  C.  B.  328-9. 
&  P.  550 ;    Kimpton  v.    Willey,  Id.  («)  See  Pinto  v.  Santos,  5  Taunt. 

280;   Wickham  v.  Lee,  12  Q.  B.  521.  447. 

(»•)  See  per  Jervis,  C.  J.,  Bonsey  v. 
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owners.  Now,  here  the  contract  of  sale  is  between  the; 
salesman  and  the  purchaser,  so  that  each  separate  ownerj 
could  not  sue  the  latter  for  the  price  of  his  cattle  (t). 

In  the  event  of  his  abandoning  the  excess,  however,  "  the] 
judgment  of  the  Court"  upon  the  plaint  "shall  be  in  full] 
discharge  of   all   demands   in   respect   of "  the  "  cause  of  j 
action,"  and  "  entry  of  the  judgment  shall  be  made  accord- 
ingly ;  "  the  consequence  of  abandoning  the  excess  of  hisi 
demand  over  the   50/.  will  therefore  be  to  preclude  the^ 
plaintiff    from    afterwards   recovering   it   by   action,   and, 
should  the  defendant  have  any  ground  of  set-off  available, 
such  abandonment  may  be  attended  with  additional  incon- 
venience and  prejudice.     This  results  from  the  fact  that  a 
plaintiff  cannot  compel  his  adversary  to  plead  a  set-off ;  and 
should  he  abandon  the  excess  of  his  demand,  so  as  to  brmg 
his  claim  within  the  jurisdiction  of  the  County  Court,  and 
then  be  met  by  a  set-off,  he  might  of  course  be  altogether 
defeated  in  his  action  ;    and,  at  all  events,  the  claimant 
would  find  himself  exposed  to  the  risk  of  havuig  his  demand 
reduced,  not  merely  by  the  amount  abandoned,  but  also  by  j 
the  amount  of  the  set-off.     If,  on  the  other  hand,  the  defen- 
dant does  not  plead  his  set-off  to  the  plaintiff's  reduced 
demand,  but  sues  for  it  in  a  cross  action,  then  the  plaintiff 
will  be  debarred  in  that  action  from  setting  off  any  of  the 
abandoned   portion   of  his   original   claim   by  the  express 
words  of  the  81st  section  of  the  Act  («). 

In  practice,  therefore,  a  plaintiff  will  do  well  to  avail  him- 
self of  the  power  of  abandonment  above  alluded  to,  only 
where  the  excess  abandoned  is  unimportant  in  amomit,  or 
in  cases  where  no  set-off  can  be  established,  and  where  the 
recovery  of  any  part  of  his  demand  might  be  jeopardised  by 
delay. 

At  p.  66  will  be  found  stated  the  consequence,  as  regards 


(t)    Per    Martin,    B.,     Walshe    \. 
Provan,  8  Exch.  852. 


(m)  See  per  MauU,  J.,    Woodhama 
T  Xewman,  7  C.  B.  666-7. 


action  of 
contract 
to  County 
Court. 
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costs,  of  suing  for  breach  of  contract  in  a  superior  Court, 
where  a  County  Court  might  have  entertained  the  action. 
Other  consequences  may  also  follow  from  so  doing.  For 
where  in  an  action  of  contract  there  brought,  "  the  claim 
indorsed  on  the  writ  does  not  exceed  lOOZ.,  or  where  such 
claim,  though  it  ojriginally  exceeded  lOOZ.,  is  reduced  by 
payment  (x) ,  an  admitted  set-off,  or  otherwise,  to  a  sum  not 
exceeding  lOOL,"  it  is  competent  for  either  party,  if  the  ^;?^^^^g 
whole  or  part  of  the  plaintiff's  demand  be  contested,  to 
apply  to  a  Judge  of  the  High  Court  at  Chambers  to  order 
such  action  to  be  tried  in  any  Court  in  which  it  might 
have  been  commenced  (y),  or  in  any  Court  convenient 
thereto,  and  the  Judge  shall,  unless  there  be  good  cause  to 
the  contrary,  order  that  the  action  be  there  tried  accord- 
ingly {2). 

Although  the  County  Court,  as  originally  constituted,  had  Jurisdiction 
a  jurisdiction  limited  in  amount  over  "  all  pleas  of  personal 
actions,"  and  consequently  in  tort  as  well  as  in  contract,  the 
following  cases  were,  nevertheless,  prior  to  the  enactment 
30  &  31  Vict.  c.  142  (a)  wholly,  or  save  by  consent  of  parties 
excluded  from  the  jurisdiction  of  that  Court  (h) : — any  action 
of  ejectment ;  or  in  which  the  title  to  a  corporeal  or  incor- 

(x)  "  The  paj-ment,  which  is  to  have  annum  from  the  date  hereof  until  pay- 

the  effect  of  reducing  the  original  claim  ment  or  judgment,"  the  claim  was  held 

below  oQl."  (the  limit  previous  to  the  to  exceed  50^.  (the  limit  previously  to 

County  Court  Act,  1888),  "  must  have  C.  C.  A.  1888) :  Ins/eij  v.  Jones,  4  Ex. 

been  made  before  action:"  per  Cur.  D.  16.     If  the  claim  be  for  unliquidated 

Osborne  v.  Homburg,  1  Ex.  D.  48  ;  damages  the  order  cannot  be  made, 

approved  in  Foster  v.    Vsherwood,  3  Knight  v.  Abbott,  10   Q.  B.  D.  11. 

Ex.  D.   1.     See  Fercival  v.  Fcdleij,  Seeaho  Basset  y.  long,  {189i)  2  Q.  B. 

18  Q.  B.  D.  635  (see  this  case,  ^mA-  332.     As  to  unliquidated  counterclaim, 

bard  v.  Goodley,  2o  Q.  B.  D.  806,  and  see  Guilford  v.  Lambeth,  (1895)  1  Q. 

Lovejoy  v.  Cole,  (1894)  2  Q.  B.  861) ;  B.  92,  C.  A.,  affirming,  (1894)  2  Q. 

cf.  also  Hodgson  \.  Bell,  24  Q.  B.  D.  B.    832.     An  action  for  a  sum  not 

525.  exceeding  100^.,  brought  in  the  High 

(y)  Cf.  Curtis  v.  Stovin,  22  Q.  B.  D.  Court    on    a    contract,    to    which    a 

513.  counterclaim  for  unliquidated  damages 

(;)  51  &  52  Vict.  c.  43,  s.  65.     See  is  pleaded,  can  be  ordered  to  be  tried  in 

Blades  v.  Lawrence,   L.  R.  9  Q.  B.  a  Countv  Court  (vide  s.  c.). 
374.  (a)  The  County  Courts  Act,  1867. 

Where  the  claim  indorsed  on  the  \b)  9  &  10  Vict.  c.  95,  s.  58;  19  & 

writ  of  summons  was  for  "  50^.  and  20  Vict.  108,  s.  23. 
interest  at  the  rate  of  bl.  per  cent,  per 
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Ejectment 
and  ques- 
tions of 
title. 


poreal  (c)  hereditament,  or  to  any  toll  (d),  fair,  market,  or 
franchise  (e)  might  be  in  question  ;  any  action  in  which  the 
validity  (/)  of  a  devise,  bequest,  or  limitation  under  a  will 
or  settlement  might  be  disputed ;  any  action  for  a  malicious 
prosecution  (g),  or  for  libel,  slander,  seduction,  or  breach  of 
promise  of  marriage.  A  great  extension  of  jurisdiction 
was,  however,  by  the  statute  above  specified,  given  to  the 
County  Courts  in  respect  of  some  of  the  matters  above 
enumerated,  and  a  further  extension  by  the  County  Courts 
Act,  1888. 

In  the  first  place  an  action  of  ejectment  now  lies  in  the 
County  Court,  where  neither  the  value  of  the  lands,  tene- 
ments or  hereditaments  claimed,  nor  the  rent  payable  in 
respect  thereof,  exceeds  the  sum  of  501.  yearly  (/t). 

Secondly,  the  County  Court  has  now  jurisdiction  to  try 
any  action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  may  come  in  question  where  neither  the  value 
of  the  lands,  tenements,  or  hereditaments  in  dispute,  nor  the 
rent  payable  in  respect  thereof,  shall  exceed  the  sum  of  601. 
by  the  year,  or  in  case  of  an  easement  or  licence  where 
neither  the  value  nor  reserved  rent  of  the  lands,  tenements, 
ir****^  or  hereditaments  in  respect  of  which  the  easement  or  licence 
is  claimed,  or  on,  through,  over,  or  under  which  such  ease- 
/-pj-^ir*^  ment  or  licence  is  claimed,  shall  exceed  such  sum  yearly  {%). 


i 


{e)  See  Stephenson  t.  Saine,  2  E.  & 
B.  744;  DavU  t.  Walton,  8  Exch. 
153 ;  BaddeUy  v.  Benton,  4  Exch. 
508  ;  Steuart  v,  Jones,  1  E.  &  B.  22. 

(d)  JReg.  v.  Everett,  1  E.  &  B.  273  ; 
Hunt  T.  Great  Nortliern  R  C.,2  L. 
M.  &  P.  268 ;  S.  C,  10  C.  B.  900. 

(e)  See  Davit  v,  Walton,  8  Excb. 
163. 

{/)  The  County  Court  Judge  has 
jurisoiction,  however,  in  regard  to  a 
claim  for  a  legacy,  when  its  "validity" 
is  not  disput^,  post,  p.  67.  See  also 
Gibbon  v.  Gibbon,  13  C.  B.  205; 
Eewtton  v.  Phillips,  11  Exch.  699; 
Winch  V.  Winch,  13  C.  B.  128 ;  Long- 
bottom  v.  Longbottom,  8  Exch.  203; 
Fuller  V.  Mackay,  2  E.  &  B.  673. 


{g)  Jones  v.  Currey,  2  L.  M.  &  P. 
474  ;  Hunt  v.  North  Staffordshire 
R.  C,  2  H.  &  N.  451  ;  Austin  v. 
Dotcling,  L.  R.  5  C.  P.  634.  See 
Chivers  v.  Savage,  5  E.  &  B.  697. 

(A)  61  &  52  Vict.  c.  43,  s.  59; 
Brotcn  v.  Cocking,  L.  R.  3  Q.  B. 
672  ;  Elston  v.  Hose,  L.  R.  4  Q.  B.  4. 
See  Sf/motis  v.  Jiees,  1  Ex.  D.  416. 

(J)  51  &  52  Vict.  c.  43,  s.  60. 
"Easement"  does  not  apply  to  the 
easement  of  a  public  right  of  way. 
"  I  think  it  applies  only  where  there 
is  a  dominant  and  a  servient  tenement, 
the  value  of  the  reserved  rent  of  either 
of  which  does  not  exceed  the  sum  of 
50/.  by  the  year";  per  Smith,  J., 
Hawkins  v.  Hutter,   (1891)  2  Q.  B. 
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In  connection  with  cases  in  which  the  "  title  "  to  land  is 
in  question  before  the  County  Court,  two  questions  of  con- 
siderable interest  to  the  practitioner  demand  consideration : — 
1.  How  is  the  Judge  of  that  Court  to  act  when  the  title  to 
land  is  alleged  to  be  or  is  in  question  ?  2.  When  may  it 
properly  be  said  to  be  so  ? 

1.  The  plaintiff  may  possibly,  in  his  particulars,  so  far 
exhibit  the  true  substance  and  nature  of  his  claim,  as 
altogether  to  exclude  it  from  the  cognisance  of  the  Court  to 
which  he  would  refer  it,  and  here  of  course  no  practical 
difficulty  as  to  the  mode  of  dealing  with  the  claim  can  be 
felt  (k).  Again,  the  objection  to  the  jurisdiction,  founded  on 
the  subject-matter  in  dispute,  though  not  appearing  on  the 
particulars  or  summons,  may  be  raised  by  the  defendant  at 
the  hearing ;  and,  if  so,  the  duty  of  the  Judge  will  be,  in 
the  first  instance,  to  inquire  into  the  ease,  with  a  view  to 
satisfying  himself  whether  the  title  does  really  come  in 
question  or  does  not.  Should  he  think  that  it  does  come  in 
question,  he  will  dismiss  the  summons;  should  he  think 
that  it  does  not  come  in  question,  he  will  hear  and  adjudi- 
cate upon  the  claim  :  the  remedy  open  to  the  party  dis- 
satisfied with  the  decision  of  the  Judge  being  by  application 
to  the  superior  Court,  in  the  former  case,  for  a  mandamus, 
and,  in  the  latter,  for  a  prohibition,  to  issue  to  the  County 
Court  (?).  It  is  not,  however,  absolutely  incumbent  on  a 
defendant  sued  in  a  County  Court,  who  knows  that  the  title 
to  land  must  come  in  question,  to  wait  until  the  hearing,  in 
order  then  to  put  forward  the  objection.  It  is  quite  open  to 
him,  if  so  minded,  upon  being  served  with  process  out  of 
the  inferior  Court,  to  apply  at  once  for  a  prohibition  to 

668,  at  p.  673.     If  a  County  Court  P.  525. 

takes  upon  itself  the  cognizance  of  any  (1)  Latham  v.  Spedding,  2  L.  M.  & 
action  over  which  it  has  not  jurisdic-  P.  378 ;  Judgra.,  Thompson  v.  Ingham, 
tion,  the  proper  remedy  is  a  Avrit  of  1  L.  M.  &  P.  219 ;  cited  per  WaUon, 
prohibition.  'As  to  a  writ  of  prohibi-  B.,i?e^«^-cr,  2  H.  &N.  234;  Stephen- 
Man.,  see  post,  p.  221.  son  v.  Raine,  2  E.  &  B.  744;  Mount- 
{k)  See  Sewell  v.  Jones,  1  L.  M.  &  noy  v.  Collier,  1  E.  &  B.  630. 
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restrain  the  County  Court  Judge  from  proceeding  further 
with  the  case  {m),  the  application  being  supported  by  proper 
affidavits. 

2.  When  or  under  what  circumstances  may  the  title  to  a 
corporeal  hereditament  properly  be  said  to  be  in  question  (n)  ? 
It  is  clear  that  a  mere  colourable  pretence  of  title,  or  a  claim 
to  what  can  have  no  valid  existence  in  law,  will  not  suffice: 
to  oust  the  jurisdiction  of  the  County  Court :  the  title  must 
be  brought  bond  fide  in  question  (o) .  Thus,  if  a  tenant  be 
sued  for  use  and  occupation,  and  rely  on  the  fact,  that  his 
landlord's  title  has  expired  during  the  tenancy,  evidence  of 
such  fact  will  oust  the  jurisdiction  of  the  County  Court  {p). 
So,  if  a  party  were  charged  in  a  County  Court  with  a 
liability  arising  by  reason  of  his  ownership  of  land,  and  he 
disclaimed  the  ownership,  a  question  of  title  would  be  raised,  j 
and  the  jurisdiction  of  the  Court  would,  in  the  absence  of  { 
any  enactment  overriding  the  County  Court  Act,  be, 
ousted  (</). 

Where  in  any  action  in  the  County  Court  "  the  title  to 
any  corporeal  or  incorporeal  hereditament,  or  to  any  toll, 
fair,  market,  or  franchise  (r),  shall  incidentally  come  in 
question,  the  Judge  shall  have  power  to  decide  the  claim 
which  it  is  the  immediate  object  of  the  action  to  enforce,  if 
both  parties  at  the  hearing  shall  consent,  in  any  writing 
signed  by  them,  or  their  solicitors,  to  the  Judge  having 
such  power :  but  the  judgment  of  the  Court  shall  not  be 
evidence  of  title  between  the  parties  or  their  privies  in  any 


(w»)  Per  Wightman,  J.,  Sewell  v. 
Jones,  1  L.  M.  &  P.  525.  See  Wads- 
uorth  V.  Queen  of  Spain,  17  Q.  B. 
171. 

(«)  See  Horcarth  v.  Sutcliffe,  (1895) 
2  Q.  B.  358,  C.  A. 

(o)  Lloyd  V.  Jones,  6  C.  B.  81. 

ip)  Mountnoy  v.  Collier,  1  E.  &  B. 
630.     See  Kerkin  v.  Kerkin,  3  E.  & 

B.  399;  Chew  v.  Holroyd,  1  Exch. 
249 ;    Emery  v.   Bamett,  27   L.  J., 

C.  P.  216 ;  S.  C,  4  C.  B.,  N.  S.  423. 
{g)  Eeg.  v.  Sarden,  2  E.  &  B.  188. 


But  the  County  Court  has  cognisance  of 
replevin,  even  where  the  title  to  land 
does  come  in  question:  Reg.  v.  Raises, 

1  E.  &  B.  855  ;  Re  Fordham  v.  Ahns, 
4  B.  &  S.  578.  See  also  Earlof  H,ir- 
rington  v.  Ratnsat/,  8  Exch.  879,  and 

2  E.  &  B.  669.  (See,  however,  s.  138 
of  the  C.  C.  A.  1888.) 

(r)  A  patent  is  a  franchise,  cf. 
Reg.  V.  Halifax  C.  C,  (1891)  2  Q.  B. 
263,  aflarming  S.  C,  (1891)  1  Q.  B. 
793. 
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other  action  or  matter  in  that  Court,  or  in  any  other  Court ; 
and  such  consent  shall  not  prejudice  or  affect  any  right  of 
appeal  of  either  of  the  parties  to  such  first-mentioned 
action  "  (s). 

Thirdly,  any  person  against  whom  an  action  of  tort  is  ^g^j_^^**"8 
brought  in  the  High  Court  may  make  an  afl&davit  (t)  that  co^^^y 
the  plaintiff  has  no  visible  means  (u)  of  paying  the  costs  of  ^°"^ 
the  defendant  should  a  verdict  be  not  found  for  the  plaintiff, 
and  thereupon  a  Judge  of  the  High  Court  may  make  an 
order  that — unless  the  plaintiff  shall,  within  a  time  to  be 
therein  mentioned,  give  full  security  for  the  defendant's 
costs  to  the  satisfaction  of  one  of  the  Masters  of  the  said 
Court,  or  satisfy  a  Judge  of  the  High  Court  that  he  has  a 
cause  of  action  fit  to  be  prosecuted  in  the  superior  Court, — 
all  proceedings  in  the  action  shall  be  stayed;  or  in  the 
event  of  the  plaintiff  being  unable  or  unwilling  to  give  such 
security,  or  failing  to  satisfy  a  Judge  as  aforesaid,  that  the 
cause  be  remitted  for  trial  before  a  County  Court  to  be 
therein  named  ;  and  thereupon  the  plaintiff  shall  lodge  the 
original  writ  and  the  order  with  the  Eegistrar  of  such 
County  Court,  who  will  appoint  a  day  for  the  trial  of  the 
action,  notice  whereof  shall  be  sent  by  post  or  otherwise  by 
the  Eegistrar  to  both  parties  or  their  solicitors,  and  the 
action  and  all  proceedings  therein  shall  be  tried  and  taken 
in  such  Court  as  if  the  action  had  originally  been  com- 
menced therein  ;  and  the  costs  of  the  parties  in  respect  of 
the  proceedings  subsequent  to  the  order  of  the  Judge  of  the 
High  Court  shall  be  allowed  according  to  the  scale  of  costs 
for  the  time  being  in  use  in  the  County  Courts,  and  the 
costs  of  the  order  and  all  proceedings  previously  thereto 
shall  be  allowed  according  to  the  scale  of  costs  for  the  time 
being  in  use  in  the  Supreme  Court  (x). 

(«)  51  &  52  Vict.  c.  43,  s.  61.  (x)  51  &  52  Vict.  c.  43,  s.  66.     See 

(0  lieg.  T.  Stonor,  50  L.  T.  97.  JBoivles  v.  Drake,  8  Q.    B.   D.   325 ; 

(m)  Lea  V.   Parker ,   13    Q.    B.  D.       R.  t.  Bayley,  Mason  t.  Aird,  8  Q.  B. 

835.  D.  411. 

B.C.L.  -g 
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We  have  shown  in  the  precedmg  pages  that  the  restric- 
tions formerly  imposed  upon  the  jurisdiction  of  the  County 
Court  in  actions  of  tort  have  been  considerably  relaxed,  and 
need  only  further  observe,  as  to  this  part  of  our  subject, 
that  the  jurisdiction  of  the  County  Court  has  been  extended 
to  all  cases  of  replevin  (which  lies  in  general  where  goods 
have  been  wrongfully  distrained),  and  is  no  longer  confined, 
as  it  formerly  was,  by  certain  provisions  of  the  stat.  19  &  20 
Vict.  c.  108  (y),  to  the  case  of  goods  distrained  for  rent  or 
damage  feasant. 
Costs.  The  consequence  of  suing  in  a  superior  Court  for  a  debt, 

damage,  or  demand  recoverable  in  the  County  Court  may 
be  serious,  so  far  as  regards  the  right  to  costs  of  the  plaintiff 
if  successful,  for  should  the  plaintiff  recover  (z)  a  sum  less 
than  201.  if  the  action  is  founded  on  contract,  or  lOZ.  if 
founded  on  tort  (a),  whether  by  verdict,  judgment  by 
default,  or  otherwise,  he  will  not  be  entitled  to  any  costs 
of  suit  unless  the  Judge  certify  on  the  record  that  there  was 
sufficient  reason  for  bringing  such  action  in  such  superior 
Court,  or  unless  the  High  Court  or  a  Judge  thereof  at 
Chambers  allow  such  costs.  If  he  recovers  20L  or  upwards, 
but  less  than  50Z.,  in  an  action  founded  on  contract,  or  101. 
or  upwards,  but  less  than  201.,  in  an  action  of  tort,  subject 
to  the  Judge  certifying  as  above  or  the  costs  being  allowed 
as  above  mentioned,  he  will  be  allowed  only  such  costs  as 
he  would  have  been  entitled  to  had  he  commenced  his 
action  in  the  County  Court.  However,  in  an  action  founded 
on  contract,  if  the  plaintiff,  within  21  days  after  service 
of  the  writ  or  such  time  as  may  be  ordered  by  the  Court  or 
a  Judge,  obtains  an  order  under  Order  XIV.  of  the  Eules  of 
the  Supreme  Court  to  enter  judgment  for  201.  or  more,  he 
will    be   entitled   to   costs   according   to   the    High   Court 

(y)  Sects.  63  et  seq.  and  cf.  23  &  24  6  B.  &  S.  333. 

Vict.  c.  126,  s.  22  ;  51  &  52  Vict.  c.  (a)  See  Sampson  v.  Maekay,  L.  B. 

43,  8.  134.  4  Q.  B.  643. 

(s)  See  Cowell  v.  The  Ammatn  Co., 


it] 


'ii 


:eo!i 
or  11 


JURISDICTION   OF  THE  COUNTY  COURT.       '  67 

scale  (&).  The  mode  of  distinguishing  between  an  action 
of  contract  and  an  action  of  tort,  in  reference  to  the  above 
clause  of  the  enactment  cited,  may  be  learned  from  the 
cases  infra  (c).  The  rules  of  the  Supreme  Court,  1883, 
provide  that  "  in  actions  founded  on  contract  in  which  the 
plaintiff  recovers  by- judgment  or  otherwise,  a  sum  (exclusive 
of  costs)  not  exceeding  501.,  he  shall  be  entitled  to  no  more 
costs  than  he  would  have  been  entitled  to,  had  he  brought 
his  action  in  a  County  Court,  unless  the  Court  or  a  Judge 
otherwise  orders  (d). 
Besides  the  matters  already  noticed  as  falling  within  the  Peculiar 

jurisdiction. 

cognisance  of  the  County  Court,  that  Court  has  some 
peculiar  branches  of  jurisdiction,  to  which  the  briefest 
reference  must  suffice.  Thus,  the  County  Court  may 
inquire  into  any  demand  not  exceeding  in  amount  501., 
in  respect  of  "  the  whole  or  part  of  the  unliquidated 
balance  of  a  partnership  account,"  or  "  of  a  distributive 
share"  of  personal  estate  "under  an  intestacy,"  or  "of 
any  legacy  under   a  will "  (e).     These  Courts  have  also 


(b)  51  &  52  Vict.  c.  43,  s.  116. 
Balmain  v.  Lickfold,  L.  E.  10  C.  P. 
203,  208  ;  Flitters  v.  Allfrey,  Id.  29  ; 
Holborow  V.  Jones,  1  L.  R.  4  C.  P.  14  ; 
Ings  v.  London  and  South  Western 
R.  C,  Id.  17 ;  Grmj  v.  West,  L.  R., 
4  Q.  B.  175  ;  Forshaw  v.  Be  Wette, 
L.  R.  6  Ex.  200 ;  Fellas  v.  Breslauer, 
L.  E.  6  Q.  B.  438.  See  per  Cotton, 
L.  J.,  Galatti  v.  Wakefield,  4  Ex.  D. 
251. 

Under  the  above  section  the  Judge 
is  justified  in  declining  to  certify  for 
costs,  if  he  is  reasonably  satisfied  that 
the  action  should  not  have  been  brought 
at  all — though  his  discretion  in  this 
respect  is  open  to  review :  Strachey  v. 
Lord  Osborne,  L.  R.  10  C.  P.  92. 

(c)  Fontifex  v.  Midland  R.  C,  3 
Q.  B.  D.  23  ;  distinguished  in  Fleming 
V.  Manchester,  Sheffield  and  Lincoln- 
shire R.  C,  4  Q.  B.  D.  81,  84 ; 
Bryant  v.  Herbert,  3  C.  P.  D.  389  ; 
Baylis  v.  Lintott,  L.  R.  8  C.  P.  345 
(distinguishing  Tattan  v.  Gt.  Western 
£.   C,   2   E.    &  E.  844);    Leyge  v. 


Tucker,  1  H.  &  N.  500  ;  Morgan  v. 
Ravey,  6  Id.  265;  per  Tindal,  C.  J., 
Boorman  v.  Brown,  3  Q.  B.  516. 

An  action  in  respect  of  personal  in- 
juries caused  by  the  negligence  or  mis- 
feasance of  a  sei-vant  of  a  Railway  Co. , 
is  an  action  for  tort  even  though  the 
plaintifE  had  taken  a  ticket.  If  the 
action  is  brought  in  the  High  Cotirt 
and  the  plaintifi  recovers  to  the  amount 
of  20^.,  he  is  entitled  to  his  full  costs 
of  action,  Taylor  v.  Manchester,  Shef- 
field and  Lincolnshire  R.  C,  (1895) 
1  Q.  B.  134,  C.  A.  See  also  Kelly 
T.  Met.  R.  C,  (1895)  1  Q.  B.  944, 
C.  A. 

(rf)  Ord.  Ixv.,  R.  12.  Where  ex- 
actly 50^.  was  recovered  and  no  special 
order  or  certificate  obtained  only  County 
Court  costs  were  allowed,  Millington  v. 
Harwood,  (1892)  2  Q.  B.  166,  cf.  the 
words  "  not  exceeding  "  with  the  words 
"  less  than"  in  s.  116  of  the  C.  C.  A., 
1888. 

[e)  51  &  52  Vict.  c.  43,  s.  58. 
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Counter- 
claim. 


acquired  special  jurisdiction  by  statute  in  the  cases  referred 
to  below  (/). 

The  County  Court,  besides  its  jurisdiction  by  action  at 
law,  has  had  conferred  upon  it  an  important  Equitable, 
Admiralty,  and  Bankruptcy  jurisdiction,  and  may  be  called 
on  to  perform  duties  under  numerous  Acts  of  Parliament, 
which  cannot  here  be  noticed  (g).  It  is  also,  in  some  cases, 
invested  with  power  to  afford  redress  of  an  extraordinary 
kind,  as  on  interpleader  (h),  or  where  the  possession  of  any 
house,  land,  or  other  corporeal  hereditament  is  unlawfully 
withheld  by  the  tenant  from  his  landlord  (i)  ;  cases  requir 
ing  the  exercise  of  these  peculiar  powers  do  not,  however, 
fall  properly  within  the  scope  or  design  of  the  present 
chapter,  although  more  specific  allusion  to  some  of  them 
will  be  made  in  the  Fifth  Chapter  of  this  Book,  which 
treats  generally  of  Extraordinary  Eemedies. 

Lastly,  the  County  Court  is  empowered  to  grant  in  a 
proceeding  before  it  such  relief  as  might  in  the  like  case  be 
given  by  the  High  Court  of  Justice,  and  to  give  the  same 
effect  to  every  ground  of  defence  or  counter-claim,  equitable 
or  legal,  as  might  there  be  given  (k),  and  where  in  a 
proceeding  before  it  any  defence  or  counter-claim  of  the 
defendant  involves  matter  beyond  the  jurisdiction  of  the 
Court,  the  competence  of  the  Court  to  dispose  of  the  whole 


(/)  Rivers  Pollution  Act,  1876,  39 
k  40  Vict.  c.  75,  88.  10,  11 ;  The 
Telegraph  Act,  1878,  41  &  42  Vict. 
c.  76,  8.  4  ;  Employers'  Liability  Act, 
1880,  43  &  44  Vict.  c.  42,  s.  6 ;  Alkali, 
&c.,  Works  Regulation  Act,  1881, 
44  &  45  Vict.  c.  37,  s.  22  (as  to  which 
see  also  the  Act  of  1892, 65  &  66  Vict. 
c.  30) ;  Tithe  Act,  1891, 54  Vict.  c.  8  ; 
Industrial  and  Provident  Societies  Act, 
1893,  66  &  57  Vict.  c.  39,  s.  23. 

(g)  As  to  these  branches  of  jurisdic- 
tion the  reader  is  referred  to  works 
specially  dealing  with  this  subject. 

(A)  See,  for  instance,  51  &  52  Vict. 
c.  43,  8.  157. 

{«)  lb.  s.  138. 

(*)  36  &  37  Vict.  c.  66,  s.  89. 


The  rules  of  law  enacted  and  declared 
by  the  Judicature  Acts  are  applied  in 
the  County  Court.     Id.  s.  91. 

In  a  recent  case,  Foster  v.  Jieeves, 
1892,  2  Q.  B.  255,  the  C.  A.  held  that 
an  action  which,  by  reason  of  the 
Judicature  Acts,  the  plaintiff  would 
have  been  able  to  maintain  in  the  High 
Court  could  not  succeed  in  the  County 
Court,  because  the  Judge  had  no  juris- 
diction to  decree  specific  performance 
of  an  agreement  affecting  property 
whose  value  exceeded  600/.,  and  con- 
sequently could  not  apply  the  equitable 
doctrine  of  WaUh  v.  Lonsdale  (cf. 
p.  498).  Neither  s.  89  nor  s.  91  was 
cited. 
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matter  in  controversy  between  the  parties,  so  far  as  relates 
to  the  demand  of  the  plaintiif  and  the  defence  thereto,  will 
not  be  affected,  but  no  relief  exceeding  that  which  the 
Court  has  jurisdiction  to  administer  shall  be  given  to  the 
defendant  upon  any  such  counter-claim.  In  such  case  the 
High  Court,  or  any  Division  or  Judge  thereof,  may  order 
that  the  whole  proceeding  be  transferred  from  the  County 
Court  to  the  High  Court,  to  be  there  continued  and  pro- 
secuted (l).  The  full  effect  of  the  section  last  referred  to 
and  the  one  preceding  it  was  carefully  considered  in  the 
case  of  Davis  v.  Flagstaff  Silver  Mining  Co.  (wi),  the  Court 
of  Appeal  holding  that,  under  those  sections,  inferior 
Courts  may  give  effect  to  counter-claims  relating  to  matters 
beyond  the  jurisdiction  of  the  Court  by  way  of  defence  to 
and  to  the  extent  of  the  plaintiff's  claim,  but  that  they  have 
no  power  to  award  to  a  defendant  in  respect  of  such  counter- 
claim damages  in  excess  of  the  claim.  But  it  would 
appear,  from  the  decision  of  the  Court  of  Appeal  in  Guil- 
ford v.  Lambeth  (n) ,  that  where  an  action  is  sent  down  to 
the  County  Court  under  s.  65  of  the  County  Courts  Act, 
1888,  that  the  County  Court  Judge  has  jurisdiction  to  deal 
with  a  counter-claim  for  unliquidated  damages. 

(/)  36  &  37  Vict.  c.  66,  s.  90.  («)  (1895)    1   Q.   B.   92,  aflinning 

[m)  3  C.  P.  D.  228.  S.  C.  (1894)  2  Q.  B.  832. 
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CHAPTEE    III. 


THE    NATURE    OP   LEGAL   RIGHTS    ENFORCEABLE    BY   ACTION. 


Right  of 
action — 
what. 


In  this  Chapter  I  shall  inquire  generally  (a)  as  to  the 
nature  of  that  right  which  gives  a  remedy  at  law.  To 
prevent  misconception,  however,  during  the  progress  of 
this  inquiry,  I  would  at  the  outset  observe,  that  the  remedy 
obtainable  in  a  Court  of  law  is  in  kind  either  ordinary  or 
extraordinary — it  may  be  by  action,  or  it  may  be  by 
mandamus,  by  summary  application  to  the  Court,  or  ia 
various  other  ways,  w^hich  will  be  specified  in  the  con- 
cluding Chapter  of  this  Book.  At  present,  however,  I 
shall  restrict  myself  to  considering  under  what  circum- 
stances the  remedy  by  action  is  available  at  law  to  an 
injured  party,  and  what  may  be  the  true  definition  and 
meaning  of  the  term  "  right  of  action  "  in  connection  with 
legal  science. 

A  "  right  of  action  "  was,  in  the  Koman  law,  defined  to 
be  jus  persequendi  in  judicio  quod  sibi  debettir  (b), — it  exists, 
according  to  our  common  law,  wherever  a  legal  claim  to 
damages,  or  to  the  recovery  of  some  specific  thing,  has 
accrued ;  the  action  itself  being  the  formal  and  prescribed 
mode  of  procedure,  whereby  the   right  is  vindicated   or 


(a)  The  inquiry  as  to  the  natiire  of 
legal  rights  and  remedies  is  here  pur- 
sued generally.  It  will  be  resumed 
hereafter  as  to  Contracts,  in  Bk.  II. 
and  as  to  Torts  in  Bk.  III. 

{b)  I.  4,  6,  pr.,  adopted  in  Co.  Litt. 
285  a.     In  the  Roman  or  Civil  Law, 


"  the  word  actio  was  used  originally  to 
denote  the  particular  form  in  which 
certain  legal  proceedings  were  carried 
on ;  from  this  it  was  transferred  to 
signify  the  legal  remedy  by  which  every 
person  might  enforce  his  nght."  Phil- 
limore,  Introd.  to  fiom.  L.,  p.  61. 


FJ 


THE  NATURE  OF  LEGAL  RIGHTS   ENFORCEABLE  BY  ACTION.  71 

enforced.  It  follows,  from  the  definition  just  given,  that, 
before  commencing  an  action  in  any.  given  case,  the  prac- 
titioner must  consider  whether  any  right  of  action  in  truth 
exists. 

Now,  it  is  not  every  substantial  wrong,  still  less  every 
imaginary  grievance,  which  affords  a  right  of  action  for 
redress.  Nor  is  it  true,  that  for  every  kind  of  damage  for 
loss  occasioned  by  the  act  of  another,  a  remedy  is  given  by 
the  law.  It  not  unfrequently  happens,  that  damage, 
palpable  and  undeniable  though  it  be,  is,  in  technical 
phraseology,  damnum  sine  injuria,  that  is,  damage  un- 
'*■  f  \  accompanied  by  any  tortious  or  wrongful  act  whereof 
cognizance  can  be  taken  in  a  Court  of  Justice. 

Here,  accordingly,  it  becomes  necessary  to  define  respec- 
tively the  words  damnum  and  injuria,  or,  at  all  events,  to 
state  in  what  precise  sense,  and  with  what  signification,  it 
is  in  this  Volume  proposed  to  use  them. 

The  word  injuria  will  be  employed  as  signifying  a  "  legal  injuria, 
wrong,"  that  is  a  wrong  cognisable  or  recognised  as  such 
by  the  law  (c).     The  word  damnum  will  be  used  as  signify-  Damnum, 
ing  "  damage,"  not  necessarily  pecuniary  or  perceptible, 
but  appreciable,    and   capable   in   legal   contemplation   of 
being  estimated  id). 

Such  being  the  sense  assignable  to  the  word  damnum  and  ^*™?"™  ia 
to  injuria,  I  proceed  to  establish,  by  apposite  examples,  this 

ic)  Crane  quod  non  jure  fit  injuria  42 ;  JDtxon  v.  Metrop.  Bd.  of  Works, 

fieri dicitur:  Brisson,  adverb.  Injuria;  7  Q.  B.  D.  418. 
1  Inst.  158  b.  [d)  As  showing  the   distinction  be- 

"  Injurious  results  frequently  arise  t ween  damnum  and  injuria,  set  Back- 
to  individuals  from  the  execution  of  house  v.  Bonomi,  9  H.  L.  Ca.  503  ; 
works  of  public  utility  which  are  au-  S.  C,  E.  B.  &  E.  646,  622  (distin- 
thorised  by  Acts  of  Parliament,  such  guished  in  Spoor  v.  Green,  L.  R.  9  Ex. 
as  a  railway,  which  may  be  lawfully  99,  111) ;  Lamb  v.  Walker,  3  Q.  B.  D. 
worked  in  an  ordinary  and  reasonable  389  ;  overruled  in  Mitchell  v.  Barley 
manner,  although  it  occasion  a  dam-  Main  Collieri/,li  Q,.li.I).  125;llApp. 
num  to  individuals.  The  reason  is,  Gas.  127  ;  Wilson  v.  Newberry,  L.  R. 
that  being  authorised  by  the  legislature  7  Q.  B.  31  ;  distinguished  in  Firth  v. 
the  reasonable  working  can  be  no  Bowling  Iron  Co.,  3  C.  P,  D.  254; 
injuria."  Per  Mellor,  J.,  Dunn  v.  Croivhurst  v.  Ainersham  Burial  Board, 
Birmingham  Canal  Co.,  L.  R.  7  Q.  B.  4  Ex.  D.  5 ;  and  cases  cited  post, 
273;  S.  C,  affirmed  L.  R.  8  Q.  B.  pp.  87,  et  seq. 
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proposition,  that  damnum  sine  injuria — damage  unaccom- 
panied by  legal  wrong,  is  not  actionable  at  law  (e). 

Of  this  particular  kind  of  damnum  just  spoken  of,  the  law 
of  contracts  does  not  readily  afford  us  instances ;  because, 
there,  the  mere  breach  of  a  covenant  or  agreement  between  ' 
parties  is  in  itself  an  injuria  of  which  our  law,  acting  in_ 
accordance  with  the  most  elementary  principles  of  juris-^l 
prudence,  will  take  notice  (/).    But  when  we  turn  to  the 
consideration   of  torts  or  wrongs,  sufficient  examples   in 
affirmance  of  the  proposition  above  laid  down  will  be  found 
without  much  research,  to  present  themselves. 

In  illustration  of  such  damage  might  be  mentioned  thi 
loss  inflicted  on  a  schoolmaster  by  the  establishment  of  a 
rival  school  adjacent  to  his  own,  or  on  a  millowner  by  the 
erection  of  a  mill  contiguous  to  his  own,  and  the  consequent 
loss  of  custom  ((f),  or  by  an  interruption  of  the  current  of 
air  to  his  mill  (h)  or  to  a  person's  chimneys  (i).  In  these; 
cases  it  has  been  held  that  there  is  no  injuria  or  legal 
wrong  upon  which  an  action  could  be  founded  (j). 

The  Mogid  S.  S.  Co.  v.  McGregor  Goiv  (k),  affords  an 
interesting  example  of  acts  which,  although  they  inflict! 
damage,  do  not  give  rise  to  a  cause  of  action.  A  combina- 
tion of  shipowners  agreed  to  regulate  the  division  of  cargoes 
and  freight  from  a  particular  port,  and  that  a  rebate  should 
be  allowed  to  all  shippers  who  shipped  only  with  the 
members  of    the  combination.     The  plaintiffs,   being  by 


(e)  As  to  this  proposition,  see  the 
judgments  delivered  in  Lamb  v.  Walker, 
3  Q.  B.  D.  389  :  overruled  in  Mitchell 
T.  Darlet/  Main  Colliery,  14  Q.  B.  D. 
125;  11  App.  Cas.  127;  Holmes  \. 
Mather,  L.  R.  10  Ex.  261  ;  Rogers  v. 
Butt,  13  Moo.  P.  C.  209. 

(/)  Post,  Book  II. 

{g)  Arg.  10  St.  Tr.  403. 

(A)  Webb  T.  Bird,  13  C.  B.,  N.  S. 
841  ;  S.  C,  10  Id.  268 ;  Harris  v. 
De  Pinna,  33  Ch.  D.  238  ;  see,  how- 
ever, per  Lord  Selbome  in  Dalton  v. 
Angus,  6  App.  Cas.  at  p.  798 ;  and 
Hall  V.  Lichjield  Brewery  Co.,  49  L.  J. 


Ch.  655. 

(j)  Bryant  v.  Lefever,  4  C.  P.  D. 
172,  where  various  instances  of  dam- 
nura  absque  injuria  are  given.  See 
also  Street  v.  Union  Bank  of  Spain, 
30  Ch.  D.  156  ;  Day  v.  Brownrigg,  10 
Ch.  D.  294. 

(j)  See,  also,  Hill  v.  Balls,  2  H.  & 
N.  299  ;  with  which  compare  Smith  v. 
Green,  1  C.  P.  D.  92  ;  Ward  v.  Hobbs, 
4  App.  Cas.  13  ;  Cooke  v.  Waring,  2 
H.  &  C.  332  ;  Sommerville  v.  Mire- 
house,  1  B.  &  S.  652,  657. 

(k)  (1892)  A.  C.  26,  aflSmiing  C.  A. , 
23  Q.  B.  D.  598. 
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reason  of  the  acts  of  the  members  of  the  combination 
compelled  to  carry  at  unremunerative  rates,  brought  an 
action,  alleging  a  conspiracy  to  injure.  The  House  of 
Lords  held  that  the  acts  being  done  with  the  lawful  purpose 
of  extending  the  trade  and  increasing  the  profits  of 
members  of  the  combination,  and  not  being  unlawful,  gave 
the  plaintiffs  no  cause  of  action. 

It  would  also  be  easy  to  show  that  a  man  may,  without 
incurring  liability,  so  use  his  own  property  as  to  cause 
damage  to  his  neighbour,  provided  the  damnum  he  not  inju- 
riosum  (l).  For  instance,  the  principle  has  often  been 
recognised,  that  "one  landowner  cannot,  by  altering  the 
condition  of  his  land,  deprive  the  owner  of  the  adjoining 
land  of  the  privilege  of  using  his  own  as  he  might  have 
done  before.  Thus  he  cannot,  by  building  a  house  near 
the  margin  of  his  land,  prevent  his  neighbour  from  excava- 
ting his  own  land,  although  it  may  endanger  the  house  (m) ; 
nor  from  building  on  his  own  land,  although  it  may  obstruct 
windows,  unless,  indeed,  by  lapse  of  time,  the  adjoining 
land  has  become  subject  to  a  right  analogous  to  what,  in 
the  Eoman  law,  was  called  a  servitude  (w). 

Apposite  to  this  subject  are  the  remarks  of  North,  C.J., 
in  Barnardiston  v.  Soame  (o).  "  There  is  sometimes,"  says 
he,  "  damnum  absque  injuria,  though  the  thing  be  done  on 
purpose  to  bring  a  loss  upon  another  without  any  design  of 
benefit  to  himself ;  as,  if  a  new  house  be  erected  contiguous 
to  my  ground,  I  may  build  anything  on  purpose  to  blind 
the  lights  of  that  new  house,  and  no  action  will  accrue, 
though  the  malice  were  never  so  great  (p) ;  much  less  will 

{1}  As  to  damage  caused  by  OTs  wff/or,  12  Q.  B.  739,  and  cases  cited  post, 

see  Xichoh  v.  Marsland,  2  Ex.  D.  1 ;  pp.  80,  et  seq. 

Box  V.  Jubb,  4  Ex.  D.  76,  79 ;  Hiver  (o)  6   How.    St.  Tr.   1099 ;    which 

Wea7-  Commissioners  v.   Adamson,   2  was  an  action  against  the  sheriff  for  a 

App.  Gas.  743.     Post.  double  return  of  members  to  serve  in 

(w)  See  Hall    v.   Mayor,    ^-c,    of  parliament. 
Sristol,  L.  R.  2  C.  P.  322.  (p)  See,  also, per  Lord  Wensleydale, 

(n)  Judgm.,  Smith   v.    Kenrich,    7  7  H.  L.  Ca.  388. 
C.  B.  665-6  ;  Httmphriei  v.  Brogden, 
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it  lie  when  a  man  acts  for  his  own  safety.  If  a  jury  will 
find  a  special  verdict ;  if  a  Judge  will  advise  and  take  time 
to  consider ;  if  a  bishop  will  delay  a  patron  and  impannel 
a  jury  to  inquire  of  the  right  of  patronage ;  you  cannot 
bring  an  action  for  these  delays  though  you  suppose  it  to 
be  done  maliciously  and  on  purpose  to  put  you  to  charges ; 
though  you  suppose  it  to  be  done  scienter,  knowing  the  law 
to  be  clear  ;  for  they  take  but  the  liberty  the  law  has  pro- 
vided for  their  safety,  and  there  can  be  no  demonstration 
that  they  have  no  real  doubts,  for  these  are  within  their 
own  breasts :  it  would  be  very  mischievous  that  a  man 
might  not  have  leave  to  doubt  without  so  great  a  peril." 

To  take  an  instance  of  a  different  kind :  a  comment  upon 
a  literary  production,  exposing  its  folhes  and  errors,  and 
holding  up  the  author  to  ridicule,  will  not  be  deemed  a 
libel  (q),  provided  such  comment  does  not  exceed  the 
limits  of  fair  and  candid  criticism,  by  attacking  the 
character  of  the  writer  unconnected  with  his  publication ; 
and  a  comment  of  this  description  everyone  has  a  right 
to  publish,  although  the  author  may  suffer  a  loss  from  it  (r). 
In  such  a  case,  although  there  be  damnum  there  is  no 
injuria ;  and  even  the  loss  is  that  which  the  party  criti- 
cised ought  to  sustain,  inasmuch  as  it  is  presumably  the 
loss  of  fame  and  profits  to  which  he  was  not  fairly 
entitled  (s).  So,  however  harsh  or  hasty,  or  even  untrue 
may  be  the  conduct  of  a  person  speaking  on  a  privileged 
occasion,  if  he  honestly  and  bond  fide  believes  what  he 
utters  to  be  true,  no  action  will  lie  :  it  is  damnum  absque 
injuria  (t).     A  fortiori,  where  words  are  uttered  neither 

{q)  See  the  definitioii  of  a  libel,  post,  {t)  Per  WxlUt,  J.,  IUvi»  \.  Smith, 

Book  III.  Chap.  2.  18  C.  B.  143 ;  Henderson  v.   Broom- 

(r)  See  per  Lord  fUeniorou^A,  C.J.,  heael,  4  H.  &  X.  569.     See  Blagrare 

Carr  v.  Hood,   1  Camp.  36.5,  n. ;  10  v.  Bristol  Waterworks  Co.,  1  H.  &  N. 

E.  E.  701,  n.;  McLeod  v.  Wakley,  3  369,  383;  Goffin  v.   Donelly,  6  Q.  B. 

Car.  &  P.  311.     See  Faris  v.  Levy,  D.  307. 
9  C.  B.,  N.  S.  342.  "  If  a  man  were  to  make  false  oath 

(«)  Per  Lord  ElUnborough,  C.  J.,  of  threats  used  a^iust  him,  and  mali- 

Carr  ▼.  Hood,  supra.  cioosly  and   wiwout   reasonable    and 
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actionable  per  se,  nor  spoken  with  reference  to  a  person  in 
his  trade  or  profession,  nor  productive  of  special  damage, 
there  is  in  law  no  injuria,  and,  consequently,  no  right  of 
action  (u). 

A^ain,  an  action  for  seduction  is  in  our  law  founded  upon  Action  for 

c>         '  -c^  seduction. 

a  fiction ;  the  basis  of  this  action,  when  brought  even  by  a 
father  to  recover  damages  for  the  seduction  of  his  daughter, 
having  "  been  uniformly  placed  from  the  earliest  times  not 
upon  the  seduction  itself,  which  is  the  wrongful  act  of  the 
defendant,  but  upon  the  loss  of  service  of  the  daughter,  in 
which  service,"  the  parent  "  is  supposed  to  have  a  legal 
right  or  interest."  It  has,  accordingly,  always  been  held, 
that,  in  an  action  for  seduction,  loss  of  service  must  be 
alleged  and  must  be  proved  at  the  trial,  or  the  plaintiff  will 
fail,  notwithstanding  the  production  of  evidence  conclusive 
as  regards  the  guilt  of  the  defendant ;  for  the  wrong  done 
by  his  act  our  law  does  not  esteem  per  se  as  an  injuria, 
using  that  word  in  its  strict  sense,  but  merely  as  damnum 
sine  injuria,  for  which,  consequently,  an  action  will  not 
lie  (x). 

In  further  illustration   of   the   natuxe  of  damnum  sine  Action  for 

suing 

injuria  may  be  mentioned  the  case  of  Davies  v.  Jenkins  (y),  ^^^^^^ 
which  decides  that  an  action  will  not  lie  against  a  solicitor, 
who,  being  retained  to  sue  for  a  debt  a  person  of  the  same 
name  as  the  plaintiff,  by  mistake  and  without  malice  takes 
all  the  proceedings  to  judgment  and  execution  inclusive 
against  the  plaintiff ;  in  this  case  it  is,  of  course,  obvious, 
that  the  individual  thus  sued  by  mistake  would  have  a  good 
defence  to  the  action,  and  would,  if  successful,  recover  in  it 

probable  cause  to  exhibit  articles  of  the  [x)  Hedges  v.   Tagff,  L.   R.  7  Ex. 

peace  against  another,  such  a  proceed-  283.  and  case  there  cited ;   Grinnell  v. 

ing  would  be  actionable;"   per  Erie,  Wells,  7  M.   &  Gr.   1033;  Evatis  v. 

C.  J.,  Steward  v.  Gromett,  29  L.  J.,  Walton,  L.  R.  2  C.  P.  615  ;  Marys's 

C.  P.  176 ;  S.  C,  7  C.  B.,  N.  S.  191 ;  case,  9  Rep.  113  a;  Eager  v.   Grim- 

Fitzjohn  V.  Mackinder,  9  C.  B.,  N.  S.  wood,  1  Exch.  61.     Post,  Book  III. 

605  ;  S.  C,  8  Id.  78.  Chap.  4. 

{u)  Post,  Book  III.  Chap.  2.  (y)  11  M.  &  W.  745. 
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Action  for 
draining  off 
water  from 
plaintiff's 
welL 


such  costs  as  on  taxation  the  law  allows.  If,  however,  it  be 
asked,  what  further  remedy  he  might  have  for  the  incon- 
venience and  trouble  occasioned  him,  the  answer  is,  that,  in 
point  of  law,  if  the  proceedings  were  adopted  purely  through 
mistake,  though  damage  may  have  resulted  to  him,  it  is 
damnum  absque  injuria,  for  which  no  action  would  he. 
Every  defendant,  against  whom  an  action  is  unnecessarily 
brought,  experiences  some  injury  or  inconvenience  beyond, 
what  the  costs  will  compensate  him  for  {z). 

So,  again,  Acton  v.  Blundell  (a),  and  Chasemore  v. 
Richards  (b),  specially  illustrate  the  nature  of  damnum  sine 
injuria.  In  the  former  of  these  cases  it  is  laid  down  as  a 
proposition  generally  true,  that  our  law  gives  to  the  owner 
of  land  all  that  lies  beneath  its  surface ;  whence  it  follows  that 
the  owner  may  dig  beneath  such  surface  at  his  free  will  and 
pleasure  :  and  if,  in  so  digging,  he  casually  does  an  injury 
to  his  neighbour — as  by  draining  off  the  water  from  his  well 
— such  injury  cannot,  in  the  absence  of  £iny  prescriptive 
right,  become  the  foundation  of  an  action. 

In  Chasemore  v.  Richards  (c),  the  facts  were  as  under  : — 
The  plaintiff,  a  landowner  and  millowner,  had,  for  above 
sixty  years,  enjoyed  the  use  of  a  stream,  which  was  chiefly 
supplied  by  subterranean  water  percolating  through  the 
substrata.  Water  which  would  otherwise  have  thus  supplied 
the  stream  was  diverted  from  it  by  the  defendant,  an  adjoin- 


(s)  Per  Bolfe,  B.,  11  M.  &  W.  766. 
See  Cotterell  t.  Jones,  11  C.  B.  713; 
approved  in  Coondoo  v.  Mookerjee,  2 
App.  Cas.  186;  Collins  v.  Car«,  4  H. 
&  N.  225,  235  (where  the  Court  remark 
that  "it  is  difficult  to  see  that  it  is 
actionable  to  induce  a  third  person  to 
bring  a  wrongful  action");  S.  C,  6 
Id.  131 ;  Castrique  t.  Behrens,  3  E.  & 
E.  709,  721. 

(a)  12M.  &W.  324.  See  J?oaM  t. 
DrUcoll,  20  Day  (U.  S.),  R.  533; 
Rawstron  v.  Taylor,  11  Exch.  369; 
Broadbent  v.  Eamsbotham,  Id.  602, 
617;  distinguished  Bunting  \.  Hicks, 
70  L.  T.,  N.   S.   455;    Bipkins  t. 


Birmingham  and  Staffordshire  Gat 
Light  Co.,  6  H.  &  N.  74 ;  S.  C,  6  Id. 
250. 

(A)  7  H.  L.  Ca.  349;  Eodgkinson 
V.  Ennor,  4  B.  &  S.  229,  241,  242. 
See  Lyon  v.  Fishmongers'  Co.,  1  App. 
Cas.  662 ;  followed  in  Fritz  v.  Hob- 
son,  14  Ch.  D.  544;  considered  in  Bell 
V.  Corporation  of  Qttebee,  5  App.  Cas. 
99;  North  Shore  £.  C.  v.  Fton,  14 
App.  Cas.  612. 

(c)  7  H.  L.  Ca.  349;  Kew  Eiver 
Co.,  app.,  Johnson,  resp.,  2  E.  &  E. 
435  ;  Reg.  v.  Metropolitan  Board  of 
Works,  3  B.  &  S.  710. 
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ing  landowner,  who  dug  on  his  own  ground  a  well  for  the 
purpose  of  supplying  water  to  the  inhabitants  of  the  district. 
Plaintiff  having  lost  the  use  of  the  stream,  was  held  to  have 
no  right  of  action  against  defendant  for  thus  abstracting  the 
water,  which  "  was  of  sensible  value  in  and  towards  the 
working  "  of  the  mill. 

"  The  cases  of  Acton  v.  Blundell  (d)  and  Chasemore  v. 
Richards  "  (e),  it  has  been  said  (/),  "  have  affirmed  conclu- 
sively this  proposition,  that  the  disturbance  or  removal  of 
the  soil  in  a  man's  own  land,  though  it  is  the  means  (by 
process  of  natural  percolation)  of  drying  up  his  neigh- 
bour's spring  or  well,  does  not  constitute  the  invasion  of  a 
legal  right,  and  will  not  sustain  an  action.  And,  further, 
that  it  makes  no  difference  whether  the  damage  arise  by  the 
water  percolating  away,  so  that  it  ceases  to  flow  along 
channels  through  which  it  previously  found  its  way  to  the 
spring  or  well ;  or  whether,  having  found  its  way  to  the 
spring  or  well,  it  ceases  to  be  retained  there." 

In  the  recent  case  of  Corporation  of  Bradford  v.  Pickles  (g), 
the  House  of  Lords  decided  that  the  right  of  the  owner  of 
land  to  divert  or  appropriate  percolating  water  within  his 
own  land  so  as  to  deprive  his  neighbour  of  it,  is  the  same 
whatever  his  motive  may  be,  whether  malicious  or  other- 
wise. 

We  thus  see  that  large  and  distinct  classes  of  cases  occur, 
in  which  damage  and  loss  are  occasioned  to  an  individual 
by  the  act  of  another,  and  yet  no  redress  is  given  him  by 
the  law  (/t),  but  if  the  above  cases,  and  others  which  might 
be  mentioned  to  a  like  effect,  were  examined  with  due  care, 
it  would  be  found,  that,  in  thus  declining  to  recognise  the 
validity  of  the  claims  for  pecuniary  compensation  there  put 

{d)  12  M.  &  W.  324.  60,  61. 

(e)  7  H.  L.  C.  349.  (g)  (1895)   A.    C.    587,    affirmiug 

(/)  Per  Lord  Penzance,  delivering  C.  A.,  (1895)  1  Oh.  145. 

judgm.  in  Ballacorkish  Silver  Mining  [h)  Et  vide  per  Willes,  J.,  4  C.  B., 

Co.  V.  Harrison,  L.  R.  5  P.  C.  0.  N.  S.  345. 


78  THE  NATURE   OF  LEGAL   RIGHTS 

forth,  our  law  acts  in  deference  to  principles  wider  in  their 
operation,  and  of  greater  moment  to  the  community  at 
large,  than  those  are,  the  authority  of  which  it  may,  at  first 
sight,  appear  to  have  impugned.  To  take  for  instance, 
successively,  the  cases  which  have  been  just  put  as  illustra- 
tive of  the  nature  of  legal  injuries  and  wrongs ;  as  to  the 
first,  I  would  observe,  that  the  existence  of  the  fiction  upon 
which  an  action  for  seduction  with  us  is  founded  seems; 
referable  to  this  elementary  principle,  that  our  law  does  not 
regard  the  quality  of  actions  from  the  point  of  view  which  a 
moralist  would  select,  it  does  not  weigh  them  in  his  scales, 
nor  does  it  allow  the  mere  turpitude  of  an  act,  per  se,  to  give 
it  jurisdiction.  It  usually  inquires,  rather,  whether  any 
and  what  damage  directly  estimable  by  reference  to  a 
pecuniary  standard  has  been  sustained.  Such  is  the  rule 
which  holds  generally  true  in  civil  cases,  although  there  are 
exceptions  to  it ;  as,  where  malice  is  recognised  as  an 
essential  ingredient  in  an  actionable  wrong.  The  truth  of 
what  has  been  just  said  does  not  seem  to  be  at  all  affected 
by  the  fact  that  a  jury  may  and  will,  in  many  cases,  be 
influenced  in  assessing  damages  for  a  wrong  by  a  con- 
sideration of  the  motives  which  may  have  prompted  to  its 
commission  (i). 

In  the  second  of  the  three  instances  above  put — that, 
viz.,  of  an  action  brought  unsuccessfully,  but  which,  never- 
theless, causes  inconvenience  and  anxiety  of  mind — nay, 
even  positive  loss  to  a  defendant, — the  reasons  why  redress 
and  pecuniary  compensation  for  the  inconvenience  so  caused 
cannot  be  enforced,  would  seem  to  be  that  our  Courts  of 
Justice  are  open  to  all  suitors  who  there  seek  to  prosecute 
their  claims  in  the  manner  prescribed  by  law,  and  that 
anything  having  a  tendency  to  stifle  or  prevent  such  inquiry, 
ex.  gr.,  the  fear  of  being  mulcted  in  heavy  costs  beyond 
that    comparatively    reasonable    amount    ascertained    by 

(i)  Post,  Book  III.  Chap.  5. 
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taxation  according  to  the  scale  allowed  by  law,  would  be 
highly  inexpedient  (j). 

In  explanation  of  the  last  of  the  instances  of  damnum 
sine  injuria  above  specified,  a  reference  to  Acton  v.  Blundell, 
and  Chasemore  v.  Richards  (k),  will  show,  that,  although 
under  the  circumstances  there  appearing,  two  great  legal 
prmciples  were  prima  facie  in  conflict,  the  greater  of  these 
was,  and  justly,  allowed  to  prevail :  the  principles  in 
apparent  antagonism  were  the  doctrine  lying  at  the  root  of 
what  is  called  the  social  compact,  that  the  absolute  owner 
of  property  may  deal  with  it  as  he  likes,  and  the  rule  which 
so  restricts  the  use  and  enjoyment  of  property  as  to  prevent 
injury,  i.e.,  legal  injury,  to  a  neighbour. 

The  general  rule  is  "  that  the  owner  of  one  piece  of  land 
has  a  right  to  use  it  in  the  natural  course  of  user,  unless  in 
so  doing  he  interferes  with  some  right  created  either  by  law 
or  contract,"  therefore  the  owner  of  minerals  has  a  right  to 
take  away  the  whole  of  them  in  his  land,  and  a  servitude  to 
prevent  such  an  user  must  be  founded  on  something  more 
than  mere  neighbourhood  (Z). 

In  the  absence  of  evidence  of  prescription  there  is,  at 
common  law,  no  liability  imposed  on  the  owner  of  land  to 
maintain  a  wall  in  front  of  such  land  protecting  it  from 
the  water  in  a  creek  communicating  with  the  sea.  He  will 
not,  therefore,  be  liable  to  the  occupier  of  adjoining  land 
for  damage  done  to  it  through  non-repair  of  the  sea- 
wall (m). 

The  prima  facie  right  of  every  occupier  of  a  piece  of  land 
is,  to  enjoy  that  land  free  from  all  invasion  of  filth  or  other 


{J)  In  Phillips  y.  Nay  lor,  Z  H.&N.  [T)    Wilson  v.  Waddell,  2  App.  Gas. 

20,   Martin,    B.,   asks:    "Suppose  a  95,  99;  with  which  compare  Fletcher 

man,  knowing  that  a  debt  has  been  v.  Smith,  Id.  781. 

paid,  brings   an  action  in  a  superior  {m)  Hudson  v.  Tabor,  1   Q.   B.  D. 

Court,  gets  judgment,  and  arrests  the  225  ;  S.  C.  ;  afiirmed  2  Id.  290.     See 

defendant,  could  it  be  contended  that  Att.-Gen.  v.  Tomline,  14  Ch.  D.  58  ; 

an  action  would  lie  against  him  ?  "  dist.  in  West  Norfolk,  ^c.  v.  Archdale, 

(A)  Ante,  p.  76.  16  Q.  B.  D.  754. 
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matter  coming  from  any  artificial  structure  on  land  ad 
joining.     He  may  be  bound  by  prescription  or  otherwise  to 
receive  such  matter ;  but  the  burthen  of  showing  that  he  is 
so  bound  rests  on  those  who  seek  to  impose  an  easement 
upon  him  (n). 

Great  care  is,  doubtless,  often  needed  in  determining: 
whether  or  not  a  particular  mode  of  enjoying  property  t»i 
innocent  and  lawful :  and  "  the  books  of  Reports,"  it  has 
been  said,  "  abound  with  decisions  restraining  a  man's  acts< 
upon  and  with  his  own  property,  where  the  necessary  or 
probable  consequence  of  such  acts  is  to  do  damage  to 
Humphries  othors."  The  judgment  in  Humphries  v.  Brogden  (o),. 
whence  the  above  extract  is  taken,  will  be  found  instructive 
with  reference  to  this  subject.  There  it  appeared  that  the 
surface  of  land  (by  which  is  meant  the  superficies  and  soil 
lying  over  the  minerals)  belonged  to  one  man,  whilst  the 
minerals  belonged  to  another ;  no  evidence  of  title,  nor  any 
covenant  (jp)  appeared  to  regulate  or  qualify  the  rights  of 
enjoyment  of  the  respective  occupants,  and  the  question 
was,  whether  the  owner  of  the  minerals  might  remove  them 
without  leaving  support  sufficient  to  maintain  the  surface 
in  its  natural  state.  Now,  the  jury  in  this  case  negatived 
the  existence  of  negligence  on  the  part  of  the  defendant  who 
had  worked  the  mines,  and  found  that  he  had  worked  care- 
fully and  according  to  the  custom  of  the  country,  but  with- 
out leaving  sufficient  pillars  or  supports  for  the  super- 
incumbent soil. 

Upon  the  facts  and  finding  of  the  jury  above  set  out,  the 

(«)  Judgm.,  Humphries  v.  Cousins,  286  ;    Smith  v.  Darby,  L.  R.  7  Q.  B. 

2  C.  P.  D.  243-4.    See  Hodgkinson  t.  716  ;  Eadon  v.  Jeffcock,  L.  R.  7  Ex. 

Entior,  4  B.  &  S.  at  p.  241,  per  Black-  379 ;  Richards  v.  Harper,  L.  R.  1  Ex. 

bum,  J.,  citing  Tennant  v.  Goldwin,  199.     See,  also,  Hilton  v.  Whitehead, 

Salk.  361  ;    Snow   v.   Whitehead,  27  12  Q.  B.  734,  and  cases  cited  post. 
Cb.  D.  588.  {p)  See  Hodgson    t.   Moulson,    18 

(o)  12  Q.  B.  739  (where  the  previous  C.  B.,  N.  S.  332  ;  Aspdeti  v.  Seddon, 

authorities  are    noticed) ;    Sowbotham  1  Ex.  D.  496,  507,  which  is  a  curious 

T.  Wilson,  8  H.  L.  Ca.  348 ;  Duke  of  case  bearing  generally  on  the  subject, 

Buccleugh\.  Wakefield,  L.  R.  4  H.  L.  supra:    Dixon  v.  White,  8  App.  Cas 

377 ;  diat.  in  Love  v.  Bell,  9  App.  Cas.  833. 
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Court  of  Queen's  Bench  gave  judgment  in  favour  of  the 
plaintiff,  and  in  doing  so  made  some  remarks  which  are 
apposite  for  my  present  purpose.  If,  they  said  (q),  A.,  seised 
in  fee  of  land  next  adjoining  land  of  B.,  erect  a  new  house 
on  his  land,  "  and  part  of  the  house  is  erected  on  the  confines 
of  his  land  next  adjoining  the  land  of  B.,  if  B.  afterwards 
digs  his  land  near  to  the  foundation  of  the  house  of  A.,  but 
not  touching  the  land  of  A.,  whereby  the  foundation  of  the 
house  and  the  house  itself  fall  into  the  pit,  still  no  action 
lies  at  the  suit  of  A.  against  B.,  because  this  was  the  fault 
of  A.  himself  that  he  built  his  house  so  near  to  the  land  of 
B.,  for  he  could  not  by  his  act  hinder  B.  from  making  the 
most  profitable  use  of  B.'s  own  land  "  (r) ;  the  case  here 
put  offering,  consequently,  an  example  of  damnum  absque 
injuria  or  damage  unaccompanied  by  any  actionable  wrong. 
But,  on  the  other  hand,  the  Court  proceeded  to  remark,  a 
man  who  has  land  next  adjoining  to  mine  cannot  dig  his 
own  land  so  near  to  mine,  that  thereby  my  land  shall  fall 
into  his  pit ;  and  for  so  doing,  if  an  action  were  brought,  it 
seems  clear,  on  principles  of  natural  justice,  that  it  would 
lie.  Now,  although  the  existence  of  such  a  right  to  lateral 
support  for  land  from  the  adjoining  soil  manifestly  peaces  a 
restraint  on  the  enjoyment  of  the  adjacent  property,  the 
existence  and  validity  of  the  right  in  question  may  neverthe- 
less be  sustained  by  this  simple  reasoning,  that  "  if  the 
neighbouring  owners  might  excavate  their  soil  on  every  side 
up  to  the  boundary  line  to  an  indefinite  depth,  land  thus 
deprived  of  support  on  all  sides  could  not  stand  by  its  own 
coherence  alone,"  and  infinite  mischief  might  thus  be 
caused  to  an  innocent  party. 

Further,  in  connection  with  this  subject  the  student  may 

(})  Citing  2  RoUe's  Abr.  Trespass  politan  M.   C,  L.  R.,  4  C.  P.  192; 

(1),  pi.  1.  3  Id.  612 ;  Brown  v.  Jtobim,  4  H.  & 

(r)  See  per  Watson,  B.,  Rogers  v.  N.     186  ;    cited  judgm.,   Stroyan    v. 

Taijlor,  2  H.  &  X.  834  ;    Murchie  v.  Knowks,  6  H.  &  N.  465  ;    Bibby  v. 

Black,  19  C.  B.,  N.   S.  190;    Metro-  Carter,  4    H.   &  N.    153;     Wyatt  v. 

politan  Board  of    TF(irks    v.   Metro-  Harrison,  3  B.  &Ad.  871. 
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consult  the  case  of  Smith  v.  Kenrick  (s) — which  decided 
that  it  is  "  the  natural  right  of  each  of  the  owners  of  two 
adjoining  coal  mines — neither  being  subject  to  any  servitude 
to  the  other — to  work  his  own  in  the  manner  most  con-^ 
venient  and  beneficial  to  himself,  although  the  natural  1\ 
consequence  may  be,  that  some  prejudice  may  accrue  to  '1 
the  owner  of  the  adjoining  mine,  so  long  as  that  does  not  1 
arise  from  the  negligent  or  malicious  conduct  of  the 
party"  (t), — and  Backhouse  v.  Bonomi  (u). 

Cases  such  as  the  foregoing  are  of  much  practical  import- 
ance, and  show  how  embarrassing  and  difficult  may  be  the 
questions  presenting  themselves  where  distinct  rights  which 
in  their  enjoyment  encroach  upon  each  other,  are  claimed  by 
different  individuals ;  the  points  to  be  decided  in  such  cases 
usually  being — which  of  the  two  rights  is  subservient  to  the 
other  ?  Is  the  alleged  wrongful  act  damnum  absque  injurid 
and  irremediable  ? 

In  deference  to  the  authorities  already  cited,  we  may 
assume  that  damnum  sine  injurid  is  not  actionable.  And 
on  this  assumption,  I  proceed  to  illustrate  and  explain  the 
correlative  proposition — that  injuria  sine  damno  (to  adopt 
technical  phraseology)  does  very  frequently  suffice  as  the 
foundation  of  an  action :  the  above  phrase  being  used  to 
indicate  a  wrong — remediable  at  law — though  not  produc- 
tive of  actual  damage  to  the  complainant.  The  phrase 
applies  only  where  a  legal  injury  has  been  done,  or  where  a 
legal  right  has  been  violated. 


« 


7  C.  B.  516,  564,  distinguished 
1.D.63; 


(*) 
inAtt.-Gefi.  v.  TMnline,  14  Ch. 
Baird  v.  Williamson,  15  C.  B.,  N.  S. 
376  ;  Fletcher  v.  Smith,  2  App.  Cas. 
781  ;  affirming  Smith  \.  Tletcher, 
L.  R.  9  Ex.  64  ;  Lnnn  v.  Birminffham 
Can.  Co.,  L.  R.  7  Q.  B.  244  ;  S.  C. 
affirmed,  L.  R.  8  Q.  B.  42  ;  CUffff  v. 
Dearden,  12  Q.  B.  576. 

(t)  The  defendant  occuppng  a  mine 
situated  higher  than  plaintiff^  mine, 
would  have  no  right  to  be  au  active 


agent  in  sending  water  into  the  lower 
mine ;  Baird  v.  TFilliamson,  supra. 
See  Bagnall  v.  London  and  North 
Western  R.  Co.,  1  H.  &  C.  544  ;  S.  C, 
7  H.  &  X.  423. 

(m)  9  H.  L.  Ca.  503;  Smith  v. 
Thackerah,  L.  R.  1  C.  V.  564,  con- 
sidered; Att.-Gen.  v.  Conduit  Colliery 
Co.,  (1895)  1  Q.  B/  301 ;  Mitchell  v. 
BarUy  Main  Colliery,  14  Q.  B.  D. 
125,  11  App.  Cas.  127. 
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As  explanatory  of  what  is  meant  by  injuria  sine  damno,  ■^^  ▼• 
reference  may,  in  the  first  instance,  be  made  to  the  great  case 
of  Ashhy  v.  While  {x),  which  has  much  interest  in  a  consti- 
tutional as  well  as  in  a  strictly  legal  point  of  view.  It  is 
here  precisely  in  point,  as  showing  clearly  that  it  is  action- 
able to  deprive  a  maii.of  a  right  given  him  by  law,  althmighno 
damage,  loss,  or  injury  has  been  thereby  occasioned.  Ashby 
V.  White  was  an  action  against  a  returning  officer  for  mali- 
cumslyiy)  refusing  to  receive  the  plaintiffs  vote  at  the 
election  of  burgesses  to  serve  in  Parliament ;  and  it  was  held 
by  Lord  Holt,  C.  J.,  and  the  House  of  Lords,  that  the  action 
well  lay,  although  the  candidates  in  whose  favour  the  vote 
had  been  tendered  were  in  fact  elected ;  the  decision  pro- 
ceeding upon  this  ground,  that  the  plaintiff  had  a  legal 
right  and  privilege  to  give  his  vote ;  and  that  having  been 
disturbed  in  the  enjoyment  of  such  right,  an  action  was 
maintainable  at  his  suit  against  the  party  causing  the 
disturbance. 

In  the  course  of  his  celebrated  judgment  in  this  case, 
Lord  Holt,  after  first  showing  that  the  right  of  voting  at 
the  election  of  burgesses  is  a  privilege  of  much  moment, 
and  that  the  deprivation  of  it  is  an  injury,  thus  proceeds  : 
"  If  the  plaintiff  has  a  right  he  must  of  necessity  have  a 
means  to  vindicate  and  maintain  it,  and  a  remedy  if  he  is 
injured  in  the  exercise  or  enjoyment  of  it.  And,  indeed,  it 
is  a  vain  thing  to  imagine  a  right  without  a  remedy,  for 
want  of  right  and  want  of  remedy  are  reciprocal.'^  Lord 
Holt  then  applies  himself  to  one  particular  argument,  which 
had  been  urged,  viz.,  that  an  action  was  not  maintainable 
because  no  actual  hurt  or  damage  had  been  done  to  the 
plaintiff  (inasmuch  as,  although  his  vote  was  rejected,  the 

{x)  2  Lord  Raym.  938,  953,  and  14  7  Id.  377  ;    per  Blackburn,  J.,  Pease 

How.  St.  Tr.  695  ;  1  Smith  L.  C,  9th  v.  Chaytor,  3  B.  &  S.  628.     See  Pryce 

ed.  268.  V.  Belcher,  3  C.  B.  58  ;    S.    C,  4  Id. 

(y)  Malice  is  essential  as  an  ingre-  866 ;    Pickering  v.  James,  L.  R.  8  C. 

dient  in  this  injuria  when  actionable :  P.  489. 
Tozery.  Child,  6  E.  &  B.  289  ;  S.  C, 
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Marzetti  v. 
Williams. 


Frayy. 
VouUs. 


candidates  for  whom  it  had  been  tendered  were  in  fact  elected 
as  representatives)  ;  and  observes  that,  "  surely  every  injury 
imports  a  damage,  though  it  does  not  cost  the  party  one 
farthing ; "  and  it  is  impossible  to  prove  the  contrary,  he 
adds,  *'  for  a  damage  is  not  merely  pecuniary,  but  an  injin-y 
imports  a  damage  where  a  man  is  thereby  injured  of  his  right  " 
Now,  it  is  quite  clear,  that,  in  thus  speaking.  Lord  Holt 
uses  the  term  "  injury,"  as  synonymous  with  "  injuria  "  in 
its  strict  sense,  i.e.,  as  signifying  a  wrong  recognised  as 
such  by  the  law ;  .and  when  so  understood,  the  proposition 
which  he  lays  down,  viewed  by  the  light  of  subsequent 
decisions,  does  not  seem  to  be  at  all  too  broadly  stated. 

Another  important  case  exemplifying  the  phrase  injuria 
sine  damno  is  Marzetti  v.  Williams  (z),  which  decided  that 
an  action  will  lie  against  a  banker,  having  sufficient  funds 
in  his  hands  belonging  to  a  customer,  for  refusing  to  honor 
his  cheque,  although  the  customer  did  not  thereby  sustain 
any  actual  loss  or  damage  (a).  Here  the  action  was  in  tort 
for  the  breach  of  duty  cast  by  the  custom  of  trade  upon  a 
banker ;  but  the  action  might  have  been  founded  upon  the 
contract  implied  by  law  as  existing  between  a  customer  and 
his  banker,  that  the  latter  will  pay  cheques  drawn  by  the 
former,  provided  he  has  in  his  hands  sufficient  funds  for  that 
purpose.  For  a  breach  of  the  duty  here  indicated  substan- 
tial damages  may  be  awarded  (b). 

Strictly  in  accordance  with  Marzetti  v.  Williams  was  the 
decision  in  Fray  v.  Voules  (c).  That  was  an  action  brought 
by  a  client  against  her  attorney  for  consenting  to  an  order 
for   a  stet  processus,  in  two  actions  at  suit  of  the  client, 


(2)  1  B.  &  Ad.  415;  Cumming  v. 
Shand,  5  H.  &  N.  95;  Ch-aij  v.  John- 
gton,  L.  R.  3  H.  L.  1. 

(a)  But  the  banker  might  take  a 
reasonable  time  to  satisfy  himself  as  to 
the  genuineness  of  the  cheque,  if  pre- 
sented under  suspicious  circumstances. 
See  per  Maule,  J.,  Robarta  v.  Tucker, 
16  Q.  B.  577.     But  see  post,  p.  476. 


{h)  Rolin  V.  Steu-ard,  14  C.  B.  595  ; 
Prehn  v.  Royal  Bank  of  Liverpool, 
L.  R.  5  Ex.  92,  99;  but  >.,  JA-,  .  v. 
London  and  Westm.  Batr  .  Ma  E. 
498. 

(r)  IE.  &E.  839;  .Buffer  v.A'«(>A<, 
L.  R.  2  Ex.  109 ;  Lovegrme  v.  WhiU, 
L.  R.  6  C.  P.  440. 
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"  without  the  authority  and  consent,  and  against  the  will, 
and  contrary  to  the  direction  of  the  plaintiff."     Plea — that 

in  entering  the  stct  processus,  and  in  staying  all  further 
proceedings,  and  in  committing  the  several  grievances  com- 
plained of,  he  (defendant)  acted  in  a  reasonable,  careful, 
skilful,  and  proper  manner,  and  in  pursuance  of,  and  in 
obedience  to,  and  in  accordance  with  the  advice,  opinion, 
and  discretion  of  certain  counsel  learned  in  the  law,  then 
retained  and  employed  by  the  plaintiff,  &c."  On  demurrer, 
this  plea  was  held  bad ;  f or  "  a  retainer  to  sue,  with  positive 
directions  not  to  compromise,  makes  it  the  duty  of  the 
attorney  not  to  compromise  ;  and  if  he  does  so,  it  is  a 
breach  of  his  duty,"  for  which,  whether  the  action  be 
shaped  in  contract  or  tort,  nominal  damages  at  all  events 
will  be  recoverable. 

Cases  of  various  kinds  and  complexions,  differing  from 
those  just  cited,  might  readily  be  adduced  in  support  of  the 
proposition  that  injuria  sine  damno  is  actionable.  Such,  in 
actions  founded  purely  upon  contract,  is,  as  we  shall  hereafter 
see,  the  general  rule.  *'  Where  there  is  a  breach  of  an 
express  contract,"  says  Parke,  J.,  in  Marzetti  v.  Williams, 
supra,  "  nominal  damages  may  be  recovered  "(d);  though 
no  damage  has  really  been  sustained  (e). 

So  a  bare  trespass  to  land  (/) — the  infringement  of  a 
patent  (51)  or  of  a  copyright — will  be  actionable.  And  it 
has  been  held,  that  the  tortious  invasion,  unaccompanied 
by  special  damage,  of  the  right  to  a  trade-mark  (h)  is  so  (i). 

(rf)  1  B.  &  Ad.  425.  Street  Co.,  3  Ex.  D.  203. 

(e)  Per  £rle,  J.,  Goodwin  v.  Cremer,  (A)  "  The  right  to  a  trade-mark  is  a 

18Q.  B.  761.     See  :^eT  SratnueUfB.,  right  closely  resembling,  though  not 

Cook  V.  Hopewell,  11  Exch.  559.  exactly  the  same  as,  copyright."     Per 

(/)  See  Lord  HoWs  judgment  in  Lord  Crantvorth,  11  H.  L.  Ca.  533. 

Athhj  V.  White,  as   published  sepa-  (i)  Blofeld  v.  Payne,   4  B.  &  Ad. 

rately,  1837.     See  also  this  judgment  410 ;  Crawshay  v.  Thompson,  4  M.  & 

as  reported,  Ld.  Raj-m.   938 ;  3  Bla.  G.  357 ;    Rodgers  v.  Nowill,  5  C.   B. 

Com.  120,209.  109;   "Singer''  Machine  Mamifaetu- 

{jg)  See,    for    instance,    Saxby    v.  rers  v.  Wilson,  3  App.  Cas.  376.     See 

Bennett,  L.  R.  8  Ex.  210.     See,  also,  Zawson  v.  £ank  of  London,  18  C.  B. 

Patterson  y.  Gas  Light  and  Coke   Co.,  84;    Leather    Cloth   Co.  v.  American 

3  App.  Cas.  239;    Marsden  v.  Swville  Leatlier  Cloth  Co.,  11  H.  L.  Ca.  523; 
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An  action  moreover  lies  for  interference  with  or  diverting 
traffic  from  an  ancient  ferry — proof  being  given  that  thd^ 
plaintiff's  right  has  been  violated  (k). 

The  following  examples,  taken  indifferently  from  varioui 
branches  of  the  law,  will  be  found  to  throw  additional  Ught 
upon  this  subject : — 

A  libel  has  been  defined  to  be  "a  malicious  defamation, 
;  expressed  in  printing  or  writing,  or  by  signs,  pictures,  &c., 

I  tending  to  injure  the  reputation  of   another,  and  thereby' 

7  exposing  such  person  to  public  hatred,  contempt,  or  ridi- 

cule "  (l).  This  malicious  defamatory  statement,  when 
published  on  an  occasion  which  does  not  privilege  the^ 
publication,  constitutes  an  injuria  whence  the  law  will) 
imply  damage. 
Acts  of  There   is   another  important   class  of  cases  which  caa 

trespass  ^  ^ 

e^ndencing  hardly  be  passed  over  in  silence,  whilst  taking  notice  of  the 
strict  legal  meaning  of  .the  word  injuria.  I  allude  to  those 
where  it  is  material  to  the  preservation  of  a  right  that  its 
invasion,  although  productive  of  no  positive  or  appreciable  '• 
damage,  should  not  be  tolerated  or  suffered  with  impunity. 
Thus,  an  action  will  lie  for  an  entry  on  the  land  of  another 
though  no  real  damage  be  occasioned  thereby  (m),  oni 
main  reason  being,  that  repeated  acts  of  going  over  the 
land  might  eventually  be  relied  upon  as  evidence  of  title  to 
do  so,  and  thereby  the  right  of  the  plaintiff  to  the  absolute 
enjoyment  of  the  land  might  be  injuriously  affected.  So, 
in  ah  action  by  a  commoner  for  a  trespass  to  his  common, 
evidence  need  not  be  given  of  the  actual  exercise  of  rights 
of  common    by  the  plaintiff   (n).     The  proposition  may 

Johmtony.  Orr  Ewing  %  Co.,  7  App.  (/)  2  Selw.   N,   P.,  13th  ed.,  981, 

Cas.    219.      As   to   trade   name,   see  citing  Bigby  v.  Thompson,  4  B.  &  Ad. 

Reddavoay  v.  Banham,  ^1896)  A.  C.  821.     As  to   exhibition  of  effigy,  see 

199.     No  one  has  any  nght  to  repre-  Motuon  v.  Ttusaud,  (1894)  1  Q.  B.  671. 

sent  his  goods  as  the  goods  of  some-  (m)  See  Tuyman  v.  KnowUs,  13  C. 

hody  else  (per  Lord  Hahbury,  L.C.,  B.  222  ;    Ellis  v.  Loftm  Iron  Co.,  L. 

at  p.  204).  R.  10  C.  P.  10;   Wiseman  v.  Booker, 

{k)  Hopkins  v.  Great  Northern  E.  3  C.  P.  D.  184. 

Co.,  2  Q.  B.  D.  224,  229,  et  seq.  (»)  Per  Taunton,  J.,   1  B.  &  Ad. 
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indeed  be  generally  stated  that  '*  wherever  one  man  does  an 

-,   I  act  which,  if  repeated,  would  operate  in  derogation  of  the 

j  rights    of    another,   he    is    liable    to    an    action,   without 

particular  damage,  at  the  suit  of  the  person  whose  right 

!  may  be  affected  "  (o). 

In  The  Rochdale  Canal  Company  v.  King  (p),  the  declara- 
tioai  stated  that  a  certain  canal  had  been  made  by  the  plain- 

I  tiffs  in  pursuance  of  the  stat.  34  Geo.  3,  c.  78,  by  the  113th 
section  of  which  the  owners  of  land,  within  the  distance  of 
■  nil  j  twenty  yards  from  the  canal,  were  empowered  to  draw  water 
n!  from  it,  by  means  of  pipes,  for  the  supply  of  their  steam- 
engines,  and  for  "  the  sole  purpose  "  of  condensing  the 
steam  used  for  working  such  engines ;  the  declaration 
charged  that  the  defendants  had  "  deceived  and  defrauded 
the  plaintiffs  "  in  this,  to  wit,  that  they  had  used  the  water 
drawn  from  the  canal  for  purposes  other  than  that  allowed 
by  the  Act,  and  that  the  navigation  of  the  canal  had  been 
thereby  impeded  and  obstructed.  No  proof  of  damage  at 
all,  however,  was  given  at  the  trial,  and  the  question,  under 
i  these  circumstances,  was,  whether  or  not  the  action  at  suit 
of  the  company  was  maintainable.  It  was  held  to  be  so,  on 
the  ground — 1st,  that  the  company  being  invested  by  the 
Legislature  with  certain  rights,  might,  in  accordance  with 
the  rule  laid  down  in  Ashhy  v.  White  (q),  sue  for  an  invasion 
of  them,  without  giving  evidence  of  express  damage  ;  2ndly, 
that  the  general  principle  here  applied, — that,  although  no 
appreciable  damage  might  possibly  be  sustained  in  the 
particular  instance  by  the  wrongful  act  complained  of,  yet, 
inasmuch  as  the  repetition  of  such  act  might  be  made,  in 
time,  the  foundation  of  a  claim  to  do  it,  damage,  in  law, 

426;     Wells  v.    WatUng,   2   W.    Bl.  in  Cooper  y.  Crabtree,  2fi  Ch..  D.  bS9; 

1233;    Pindar  v.  Wadsworth,  2  East,  Medway    Navigation    Go.  v.  Earl   of 

154;  6R.E.4I2;  1  Wms.  Saund.  346a.  Romney,  9  C.  B.,  N.  S.,  575  ;     Wood 

See  Kidgill  v.  Moor,  9  C.  B.  364.  v.  Waud,  3  Exch.  748,  780  ;  approved 

(o)  Per  Kelly,   C.    B.,  Harrop    v.  in  Singhv.  Fattuk,  4:  App.  Cas.  121; 

mrst,  L.  R.  4  Ex.  47.  Northam  v.  Hurley,  1  E.  &  B.  666. 

(jb)  14  Q.  B.  122,  136,  distinguished  {q)  Ante,  p.  83. 
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had  already  been  suffered  by  the  plaintiffs,  in  respect  of 
which  an  action  was  maintainable. 

In  Harrop  v.  Hirst  (r)  the  facts  were  as  under : — The 
plaintiffs  in  common  with  other  inhabitants  of  a  particular 
district  enjoyed  a  customary  right  at  all  times  to  have  water 
from  a  spout  situate  in  a  highway  within  the  district  for 
domestic  purposes.  The  defendant,  a  riparian  owner  on 
the  stream  which  supplied  the  spout  with  water,  on  various 
occasions  prevented  such  large  quantities  of  water  from 
reaching  the  spout,  as  to  render  what  remained  insufficient 
for  the  inhabitants  entitled  to  use  it ;  an  action  was  held 
maintainable  against  the  defendant  for  diverting  the  water, 
although  the  plaintiffs  had  not  themselves  suffered  thereby 
any  actual  personal  damage  or  inconvenience. 

This  part  of  my  subject,  having  reference  to  injuria  sine 
davino,  may  conclude  with  a  reference  to  two  additional 
authorities  which  are  directly  in  support  of  what  has  been 
said  :  Ist,  Embrcy  v.  Oicen  (s),  which  was  an  action  for 
diverting  water  from  a  stream,  and  where  the  Court  in 
giving  judgment  observe  that  "  actual  perceptible  damage 
is  not  indispensable  as  the  foundation  of  an  action  ;  it  is 
sufficient  to  show  the  violation  of  a  right,  in  which  case  the 
law  will  presume  damage."  2ndly,  the  judgment  of  Mr. 
Justice  Story  in  Webb  v.  'The  Portland  Manufacturing  Com' 
pany  (t)  (which  was  also  an  action  for  diverting  water), 
where  that  able  jurist  thus  expressed  himself  with  regard 
to  the  first  question  which  arose  in  the  case,  viz.,  whether, 
to  maintain  the  pending  suit,  it  was  essential  for  the 
plaintiff  to  establish  that  any  actual  damage  had  been 
sustained  by  him  ?  "I  can  very  well  understand  that  na 
action  lies  in  a  case  where  there  is  damnum  absque 
injuria  (u),  that  is,  where  there  is  a  damage  done  without 

(r)  L.  R.  4  Ex.  43.  C.  B.,  N.  S.,  596. 

(«)  6  Exch.  353 ;  Sampson  v.  Hod-  (t)  3  Sumner  (U.  S.)  R.  189. 

dinott,  1  C.  B.,  N.  S.,  590  affirmed  3  (w)  Ante,  p.  71,  et  seq. 
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any  wrong  or  violation  of  any  right  of  the  plaintiff.  But  I 
am  not  able  to  understand  how  it  can  correctly  be  said,  in 
a  legal  sense,  that  an  action  will  not  lie,  even  in  case  of  a 
wrong  or  violation  of  a  right,  unless  it  is  followed  by  some 
perceptible  damage  which  can  be  established  as  a  matter  of 
fact ;  in  other  words,  that  injuria  sine  damno  is  not  action- 
able. On  the  contrary,  from  my  earliest  reading,  I  have 
considered  it  laid  up  among  the  very  elements  of  the 
common  law,  that,  wherever  there  is  a  wrong,  there  is  a 
remedy  to  redress  it ;  that  every  injury  imports  damage  in 
the  nature  of  it :  and  if  no  other  damage  is  established,  the 
party  injured  is  entitled  to  a  verdict  for  nominal  damages. 
A  fortiori,  this  doctrine  applies  where  there  is  not  only  a 
violation  of  a  right  of  the  plaintiff,  but  the  act  of  the  defen- 
dant, if  continued,  may  become  the  foundation,  by  lapse  of 
time,  of  an  adverse  right  in  the  defendant;  for  then  it 
assumes  the  character,  not  merely  of  a  violation  of  a  right, 
tending  to  diminish  its  value,  but  it  goes  to  the  absolute 
destruction  and  extinguishment  of  it."  Actual  perceptible 
damage,  continues  Mr.  Justice  Story,  is  not  indispensable  as 
the  foundation  of  an  action.  The  law  tolerates  no  further 
inquiry  than  whether  there  has  been  the  violation  of 
a  right.  If  so,  the  party  injured  is  entitled  to  maintain 
his  action  for  nominal  damages  in  vindication  of  his 
right  {x). 

{x)  Judgm.,  3  Sumner  (U.  S.)  E.  rightly  decided,  although  some  of  the 

189 ;    Fay  v.  Prentice,   1  C.  B.   828.  dicta  contained    in    it  may  be   ques- 

See  Harvey  v.  Walters,  L.  E.  8  C.  P.  tionable  ;     per    Lord     Westbury,    C, 

162.      In    Nicklin    v.    Williams,   10  Backhoitse  v.    Bonomi,  9   H.  L.   Ca. 

Exch.  267,  Parke,  B.,  observes  that  512.    But  see  Mitchell  y .  Darley  Main 

"every  injury  to  a  right  imports   a  Colliery,  14  Q,  B.  D.   125;  11  App. 

damage,  as  laid  down  in  the  case  of  Cas.  127,  overruling  Nicklin  v.  Wil- 

Ashby  V.    White,  by  Lord  Holt,  and  Hams,  ubi  supra,  and  Lamb  v.  Walker, 

adopted  and  recognised  in  several  other  3  Q,.  B.  D.  389. 

eases  referred  to  in  Webb  v.  The  Port-  An  action  is  not  maintainable  against 

land  Manufacturing  Co.,  and  JEmbrey  the  sheriff  for  negligence  in  not  levying 

V.   Owen.^''     See,  however,  Thomas  v.  under  a  ^./«.  without  proof  of  actual 

Birmingham  Canal  Co.,  49  L.  J.   Q.  pecuniary  damage:  Hobson  v.  ThellU' 

B.  851,  in  which  the  above  authorities  son,  L.  E.  2  Q.  B.  642  ;   nor  will  an 

do  not  appear  to  have  been  referred  action  lie  against  the  sheriff  for  a  false 

to.     Nicklin  v.   Williams,  supra,  was  return  unless  actual  damage  has  been 
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Damnum  et 
injuria  may 
fell  to  give 
a  right  of 
action. 


The  examples  above  cited  will  probably  be  thought  to 
have  established  this  proposition,  that  injuria  sine  damno  is, 
in  a  very  large  class  of  cases,  actionable  at  law  ;  there  are 
indeed,  as  will  hereafter  appear  (y),  many  wrongful  acts,  i.e. 
acts  not  merely  morally  wrong  and  indefensible,  but  even 
contra  legem,  which  give  no  right  of  action  by  our  law,  unless 
productive  of  special  and  substantial  damage  to  the  com- 
plainant ;  for  instance,  the  breach  of  a  public  duty  or  the 
nonfeasance  of  something  required  to  be  performed  by  the 
statute  law,  would  not  be  actionable  at  suit  of  one  who  had 
sustained  no  damage  by  reason  of  the  breach  of  duty  or  of 
the  nonfeasance  {z).  So,  again,  mere  neghgence,  mala 
fides  (a),  fraud,  or  misrepresentation  {b),  could  not  give  a 
right  of  action  unless  damage  were  caused  thereby  or  resulted 
therefrom  ;  and  where  words  are  spoken  not  actionable  in 
themselves,  special  damage  must  in  general  be  not  only 
averred  in  the  plaintiff's  claim  but  proved  at  the  trial,  in 
order  that  an  action  may  be  maintainable ;  in  these  and 
similar  cases  it  is  sometimes  said,  that  injuria  and  damnum 
must  combine  in  order  to  constitute  a  right  enforceable  by 
action,  or,  regard  being  had  to  the  meaning  assigned  to  each 
of  those  words,  at  p.  71,  we  may  perhaps  say,  that  in  none 
of  the  cases  just  alluded  to  does  the  alleged  wrong,  unless 
when  accompanied  by  substantial  damage,  fill  out  the  true 
measure  and  conception  of  a  legal  injury  (c). 

But,  besides  cases  such  as  have  been  noticed,  others  pre- 
sent themselves,  the  distinctive  peculiarity  of  which  might 
be  exhibited  by  saying,  that  the  combination  of  the  two 


I 


caused  thereby  to  the  plaintiff  :  Stitnson 
V.  Famham,  L.  R.  7  Q.  B.  175.  See 
Brasyer  v.  Maclean,  L.  R.  6  P.  C. 
398 

(y)  Post,  Book  III. 

(.)  Id. 

(a)  See  Wood  v.  Wood,  L.  R.  9  Ex. 
190,  distinguished  in  Riutell  t.  Russell, 
14  Ch.  D.  478. 


{b)  Eastwood  v.  Bain,  3  H.  &  N. 
738. 

[c)  Sometimes  a  particular   statut« 

fives  a  right  of  action  only  where 
aniage  has  been  sustained:  see  Rod- 
gers  v.  Parker,  18  C.  B.  112,  recog- 
nised in  Lucas  v.  Tarleton,  3  H.  &  2s. 
116,  120  ;  Pickering  v.  James,  L.  R. 
8  C.  P.  489. 
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ingredients  of  damnum  and  injuria  will  there  fail,  for  peculiar 
reasons,  to  constitute  a  ground  of  action  (d). 
To  this  class  may  be  referred  every  case  in  which  an  Damage  too 

"  •'  remote. 

injury  done  productive  of  damage  to  another  is,  in  legal  con- 
templation, too  remote  to  entitle  the  injured  party  to  redress (^), 
or  in  which  the  injuria  did  not  with  sujBficient  directness  pro- 
duce the  damnum  (/).  For  instance,  "it  is  a  well-established 
and  settled  rule  that  the  underwriter  is  liable  for  no  loss 
which  is  not  proximately  caused  by  the  perils  insured 
against.  The  maxim,  causa  proxima  non  remota  spectatur, 
is  a  fundamental  principle  of  insurance  law"(^).  So  the 
rule  of  law  is  that  negligence,  to  render  a  defendant  liable, 
**  must  be  the  causa  catisans,  or  the  proximate  cause  of  the 
injury,  and  not  merely  a  causa  sine  qua  non  "(h).  So,  to 
revert  for  a  moment  to  the  case  of  an  action  for  slander 
when  the  words  used  are  not  actionable  per  se,  it  has  been 
held  that  the  special  damage  relied  upon  to  support  the 
action  should  be  a  *  legal '  and  '  natural '  or  '  reasonable  ' 
consequence  of  the  words  spoken  (i)  ;  ex.  gr.,  it  would  not 
suffice  to  show,  that,  by  reason  of  them,  some  third  person 
had  been  led  to  commit  an  assault  and  battery  on  the 
plaintiff  (j). 


{d)  See,  for  instance,  Glynn  v.  Tho- 
mas, 11  Exch.  870,  commented  on  in 
Loring  v.  Warbnrton,  E.  B.  &  E. 
508,  and  distinguished  in  Fell  v. 
Whittakm;  L.  R.  7  Q.  B.  120,  124. 

(e)  Everett  v.  London  Ass.,  19  C. 
B.,  N.  S.,  126;  Stanley  v.  Western 
Insur.  Co.,  L.  R.  3  Ex.  71  ;  Marsden 
V.  City,  i-c,  Ass.  Co.,  L.  R.  1  C.  P. 
232 ;  Tarner  v.  Walker,  L.  R.  2  Q. 
B.  301 ;  Bovins  v.  Hutchinson,  18  C. 
B.,  N.  S.,  445  ;  Lee,  app.,  Riley,  resp. 
Id.  722  ;  Mullett  v.  Mason,  L.  R.  1  C. 
P.  559  ;  Wanstall  v.  Fooley,  6  01.  &  F. 
910,  n. 

(/)  Per  Coleridge,  J.,  Tatton  v. 
Wade,  18  C.  B.  386.  See  also  Walker 
V.  Goe,  4  H.  &  N.  350 :  S.  C,  3  Id. 
395  ;  Collins  v.  Cave,  4  H.  &  X.  229  ; 
S.  C,  6  Id.  131 ;  Barber  v.  Lesiter, 
7  C.  B.,  N.  S.,  175 ;  Fitzjohn  v.  Mac- 
kinder,  9  0.  B.,  N.  S.,  505. 


{g)  Per  Martin,  B.,  Rankin  v. 
Fotter,  L.  R.  6  H.  L.  143  ;  Jackson  v. 
Union  Marine  Ins.  Co.,  L.  R.  10  C. 
P.  125.  The  above  maxim  applies 
specially  to  marine  insurances,  per 
Lord  Fitzgerald  in  Inman  SS.  Co.  v. 
Bischoff,  i  App.  Gas.  692. 

(A)  Judgm.,  Bailiffs  of  Romney 
Marsh  V.  Tiinity  House,  L.  R.  5  Ex. 
204,  208 ;  S.  C,  affirmed,  L.  R.  7  Ex. 
247  ;  Adams  v.  London  ^  Yorkshire 
R.  C,  L.  R.  4  0.  P.  739,  appronng 
Jones  V.  Boyce,  1  Stark.  N.  P.  C.  493, 
495;  18  R.  R.  812;  see  dictum  of 
Brett,  J.,  in  Adains  v.  London  ^  York- 
shire R.  C,  at  p.  744,  approved  Lee  v. 
Nixey,  63  L,  T.,  X.  S.,  285. 

(«)  Miller \.Lavid,Tu.^.^Q.V.ni; 
Bavies  v.  Solotnon,  L.  R.  7  Q.  B.  112. 

{j)  Per  Lord  Fllenborough,  C.  J., 
Vicars  v.  Wilcocks,  8  East,  1 ;  9  R.  R. 
361, Preface,  vi;  but  see Bowen  v.  Hall, 
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It  was  at  one  time  thought  that  an  action  would  not 
maintainable  for  inducing  another  to  break  a  contract — the 
act  of  inducing  being  done  maliciously  and  with  intent  tc 
injure  the  plaintiff;  the  breach  of  contract  being  a  wrongfi 
act  of  the  contracting  party,  which,  upon  the  authority  ol 
the  decisions  below  cited  (k),  was  regarded  as  neither 
*  legal '  nor  a  '  natural '  consequence  of  the  defendant's  act.1 
The  point  here  adverted  to  was  much  considered  in  Lumley ' 
*  V.  Gye  {I),  where  the  majority  of  the  Court  seemed  to  be  of 
opinion,  that  an  action  founded  in  tort  would  lie  under  the 
circumstances  just  supposed,  and  that  no  conclusion  to  the 
contrary  can  fairly  and  accurately  be  drawn  from  previous 
decisions. 

"  Suppose,"  said  Cromptoji,  J.,  in  that  case,  that  "  a 
trader,  with  a  malicious  intent  to  iniin  a  rival  trader,  goes  to 
a  banker  or  other  party  who  owes  money  to  his  rival,  and 
begs  him  not  to  pay  the  money  which  he  owes  him,  and 
by  that  means  ruins  or  greatly  prejudices  the  party,  I  am 
by  no  means  prepared  to  say,  that  an  action  could  not  be 
maintained,  and  that  damages  beyond  the  amount  of  the 
debt,  if  the  injury  were  great,  or  much  less  than  such  amount 
if  the  injury  were  less  serious,  might  not  be  recovered." 

So,  again,  Erie,  J.,  in  the  same  case,  remarked,  "  It  is 
clear  that  the  procurement  of  the  violation  of  a  right  is  a 
cause  of  action  in  all  instances  where  the  violation  is  an 
actionable  wrong, — as  in  violations  of  a  right  to  property, 
whether  real  or  personal,  or  to  personal  security ;  he  who 
procures  the  wrong,  is  a  joint  wrongdoer,  and  may  be  sued 
either  alone  or  jointly  with  the  agent,  in  the  appropriate 
action,  for  the  wrong  complained  of."     Now,  the  principle 

V.  Felton,  11  C.  fi.,  N.  S.,  142.  146; 
Ashley  v.  Harrison,  1  Esp.  48  ;  3  R.R. 
686 ;  Vicars  v.  Wilcocks,  supra,  is  com- 
mented on  in  Lynch  v.  Knight,  9  H. 
L.  Ca.  677,  590,  600. 

(/)  2  E.  &  B.  216,  cited  in  Cattle  v. 
Stockton  Waterworks  Co.,  L.  R.  10  Q. 
B.  453,  457,  458. 


6  Q.  B.  D.  333  ;  Ashley  v.  Harrison, 
1  Esp.  48 ;  3  R.  R.  686 ;  Taylor  v. 
Xeri,  Id.  386;  Green  v.  Button,  2  Cr. 
M.  &  R.  707;  Blagrave  v.  Bristol 
Waterworks  Co.,  1  H.  &  X.  369. 

(k)  Vicars  v.  Wilcocks,  8  East,  1  ; 
9  R.  R.  361,  Preface,  vi;  Miller  v. 
David,  L.  R.  9  C.  P.  118,  126  ;  Hoey 
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which  governs  such  cases  clearly  is,  that  "he  who 
maliciously  procures  a  damage  to  another,  by  violation  of 
his  right,  ought  to  be  made  to  indemnify ; "  and  this 
principle,  by  parity  of  reasoning,  seems  to  hold,  "  whether 
he  procures  an  actionable  wrong  or  breach  of  contract ;  " 
for  **  he  who  procures  the  non-delivery  of  goods  according 
to  contract  may  inflict  an  injury  the  same  as  he  who 
procures  the  abstraction  of  goods  after  delivery,  and  both 
ought  on  the  same  ground  to  be  made  responsible  "  (m).  It 
has  since  been  decided  in  the  Court  of  Appeal,  affirming 
the  decision  of  the  majority  of  the  Judges  in  Lumley  v.  Gye, 
that  an  action  lies  against  a  third  person  who  maliciously 
induces  another  to  break  his  contract  of  exclusive  personal 
service  with  an  employer  which  would  naturally  cause, 
and  did  in  fact  cause,  an  injury  to  the  employer,  although 
the  relation  of  master  and  servant  may  not  exist  between 
the  employer  and  employed  (n). 

In  Temperton  v.  Russell  (o),  not  only  w^as  an  action  for 
mahciously  producing   breaches   of    contracts   other   than 
those  of  personal  service   held  maintainable,  out  also  an 
action   for  maliciously  conspiring   together   to  injure   the 
plaintiffs  by  preventing  persons  from  entering  into  contracts  '^i^^:^    , 
with  them.     Further,  in  Flood  v.  Jackson  (p),  an  action '*^^  "    ^^ 
for  maliciously  inducing  a  master  to  discharge  a  servant    V  '  ^ ' 
from  his  employment,  even  though  the  discharge  did  not 
amount  to  a  breach  of  the  contract  of  employment,  was 
held   to  be   maintainable.      In   each   case    damages    had 
resulted  to  the  plaintiff.*^  It  is,  however,  sufficient  to  prove 
facts  from  which  it  may  properly  be  inferred  that  some 
damage  must  result  to  the  plaintiff  from  the  defendant's 
wrongful  acts,  without  proving  specific  damage  (q). 

(m)  2  E.  &  B.  232,  233.     In  con-  («)  Boweny.  Hall,  sapra;   Temper- 

nection  with  Lumley  v.  Gye,  cited  in  ton  v.  Russell,  (1893)    1    Q.   B.    715 

the  text,   see   Sedman   v.    Walker,    1  (C.  A.). 

Exch.  589  ;  per  cur.  Welhr  y.  Baker,  (o)  (1893)  1  Q.  B.  715  (C.  A.). 

2  Wils.  422 ;  cited  Judgm.,  Jebsen  v.  {p)  (1895)  2  Q.  B.  21  (C.  A.). 

East  and  West  India  Bock  Co.,  L.  R.  \q)  Exchange      Telegraph     Co.     v. 

10  C^  P.  306 ;  Bowen  v.  Hall,  6  Q.  B.  Gregory,  (1896)  1  Q.  B.  147  (C.  A.). 
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To  return  to  the  consideration  of  actions,  solely  and 
exclusively  founded  upon  tort,  the  case  of  Scott  v.  Shep- 
herd (r)  shows  what,  in  actions  of  that  class,  is  meant  by 
saying  that  damage  is  or  is  not  the  "natural"  or  " 2^ro- 
bahle  "  consequence  of  an  act  done  (s).  There,  it  was  held, 
that  trespass  would  lie  against  an  individual  who  first  set 
a  squib  in  motion,  which,  after  being  thrown  about  in  self- 
defence  (and,  therefore,  lawfully)  by  various  persons,  at 
last  put  out  the  plaintiffs  eye.  The  decision  thus  come  to 
proceeding  mainly  upon  this  ground,  that  the  parties  inter- 
vening between  the  plaintiff  and  the  defendant,  having 
acted  for  their  own  safety  and  for  self-preservation,  could 
not  be  regarded  as  free  agents ;  and  that  consequently 
there  was,  to  use  the  expression  of  Chief  Justice  De  Grey, 
a  "  chain  of  effects,"  which  connected  together  the 
wrongdoer  and  the  injured  party,  rendering  the  former 
responsible  for  the  damage  resulting  from  this  tortious  act 
to  the  latter. 

To  a  like  effect  with  the  preceding  case  is  that  of  Van- 
denhnrgli  v.  Tniax  (t)  :  there  the  defendant  had  pursued 
another  with  a  view  to  assaulting  him,  and  had  thus  driven 
him  for  protection  into  the  plaintiff's  shop,  where,  in  con- 
sequence of  the  pursued  party  running  against  a  cask  of 
wine,  injury  was  done.  It  was  contended,  upon  these  facts, 
that  the  defendant  was  not  liable,  inasmuch  as  the  damage 
was  occasioned,  not  directly  by  him,  but  by  a  third  party, 
who  might  properly  be  regarded  as  altogether  a  free  agent ; 
the  Court,  however,  took  a  different  view  of  the  matter 

(r)  2  W.  Bla.  892  ;  1  Smith,  L.  C,  the  damage  was  held  to  be  too  remote. 
9th  ed.,  480:    Lawrmice  v.   Jenkins,  {t)  4    Denio    (U.  S.)  R.  464;    see 

L.  R.  8  Q.  B.  274  ;  Sneesby  v.  Lanca-  also  Gnille  v.  Swan,  19  Johns.  (U.  S.) 

shire  and  Yorkshire  S,  C,  1  Q.  B.  D.  R.  381,  cited  Sedgw.  Dam.,  2nd  ed., 

42  ;     Smith    v.    Landon    and    North  79 ;  Assop  v.  Yates,  2  H.  &  X.  768  ; 

Western  R.  C,  L.  R.  6  C.  P.  14  :  see  Alston  v.  Herring,  11  Exch.  822. 
Gilbertson    v.    Riehardson,   6    C.    B,  In    Clark  v.  Chambers,  3  Q.  B.  D. 

502  ;    Tarry  v.   Smith,  4  C.  P.   D.  327,  many  cases  concerning  remoteness 

325.  of   damage  are   collected.      See   also 

(«)  See    per   Grove,    J.,   Sharp    v.  Harris  v.  Mobbs,  3  E.\.  D.  268. 
Pou-ell,  L.  R.  7  C.  P.  253,  259,  where 
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before  them,  remarking  that  it  had  been  laid  down  as  a 
general  rule  that  when  "  one  does  an  illegal  or  mischievous 
act,  which  is  likely  to  prove  injurious  to  others,  and  when 
he  does  a  legal  act  in  such  a  careless  and  improper  manner 
that  injury  to  third  persons  may  probably  ensue,  he  is 
answerable  in  some  form  of  action  for  all  the  consequences 
which  may  directly '^nd  naturally  result  from  his  conduct." 
Such  being  the  general  rule  applicable  in  determining  as  to 
the  liability  of  an  individual  under  circumstances  at  all 
similar  to  those  above  detailed,  it  is  observable,  that  the 
existence  or  non-existence  of  a  icrongful  intent  on  his  part 
is  not  at  all  adverted  to  in  it ;  the  reason  being,  that  in  the 
case  put,  the  presence  or  absence  of  such  intention  would 
be  u'holly  immaterial  in  regard  to  the  abstract  question, 
whether  or  not  legal  liability  would  be  entailed  by  the 
particular  act  done  (u). 

The  doctrine  as  to  remoteness  of  damage  will  hereafter  be 
considered  more  at  length  in  connection  respectively  with 
actions  founded  upon  contracts  (r)  and  those  originating 
out  of  tort  {iv).  This  doctrine  has  on  various  occasions 
been  applied  to  claims  for  pecuniary  compensation,  under 
two  important  enactments  (x),  which  empower  certain 
pubhc  companies  to  carry  out  their  works,  and  make  them 
responsible  in  damages  for  injury  caused  to  an  individual 
by  their  acts.     From  these  decisions  (y)  we  deduce  that, 

((*)  Post,  Book  III.  Hammersmith,  ^c,  R.   C.  v.  Brand, 

(v)  Post,  Book  II.  L.  E.  4  H.  L.  171  ;  Hill  v.  Managers 

(it)  Post,  Book  III.,  Chap.  5.  of  Metr op.  Asylum  District,'^  Q.  B.D. 

{x)  8  &  9  Vict.  cc.  18,  20.  441  ;  6  App.  Cas.  193  ;  dist.  in  Truman 

(y)  Ricket  v.  Metropolitan  R.  Co.,  v.    London   and  Brighton   R.   C,    25 

L.  R.  2  H.  L.  175  (which  shows  that  Ch.  D.  423  ;  11  App.  Cas.  45  ;  Geddis 

Wilkes  y.  The  Hungerford Market  Co.,  v.    Proprietors   of  Bajin  Reservoir,  3 

2  Bing.  X.  C.  281,  is  no  longer  to  be  App.  Cas.    430  ;    Hopkins    v.    Great 

relied  upon,  is   indeed  overruled,  per  Northern    R.   C,  2    Q.    B.  D.   224; 

Willes,  J.,  Beckett  v.  Midland  R.  C,  Duke   of   Buccleugh    v.    Metropolitan 

L.  R.  3  C.  P.  100),  where  the  prior  Board  of  Works,  L.  R.  5  H.  L.  418; 

cases    are    reviewed;     McCarthy    v.  Reg.    v.    Vaughan,    L.    R.    4    Q.  B. 

Metropolitan  Board  of  Works,  L.  R.  8  190.     See  also  Eagle  v.  Charing  Cross 

C.  P.  191 ;    S.  C.  affirmed,  L.  R.  7  R.  C,  L.  R.  2  C.  P.  638 ;  Herring  v. 

H.    L.     243 ;     Reg.  v.    Metropolitan  Metropolitan    Board    of    Works,    19 

Board  of  Works,  L.  R.  4  Q.  B.  361  ;  C.  B.,  N.  S.  510;  Cameron  v.  Char- 


96 


THE  NATURE  OF   LEGAL  RIGHTS 


unless  an  injury  so  caused  would  have  been  the  subject  of 
a  claim  for  damage  at  common  law,  it  could  not,  unless 
expressly  so  provided,  lay  a  foundation  for  such  claim  when 
occasioned  by  something  done  m  the  exercise  of  statutory 
powers,  as  in  the  case  of  a  temporary  obstruction  to  a 
highway — causing  loss  of  trade  to  an  individual — occa- 
sioned by  the  performance  of  some  lawful  and  necessary 
work ;  which  would  not,  according  to  the  weight  of  autho- 
rity, be  actionable  at  common  law  (z). 

It  has  been  held  that  statutory  compensation  cannot  be 
claimed  by  reason  of  the  noise  or  smoke  of  trains,  whethei 
part  of  the  claimant's  lands  be  taken  or  not  (a). 
Where  pro-         Cascs  next  to  be  noticed  as  illustrating  the  propositioi 

per  remedy  "  ■'■•'■ 

ment'"'^'*^^"  ^^^^  damnum  et  injuria  will  sometimes  fail  to  give  a  righl 
of  action,  depend  upon  a  rule  concisely  laid  down  by  Sir  W, 
Blackstone  (b),  that  "  the  law  gives  no  private  remedy  foi 
anything  but  a  private  wrong ;  "  and,  "  therefore,"  as  he 
proceeds  to  remark,  "  no  action  lies  for  a  public  or  commor 
nuisance,  but  an  indictment  only ;  because,  the  damage 
being  common  to  all  the  king's  subjects,  no  one  can  assign 
his  particular  proportion  of  it,  or,  if  he  could,  it  would  be 
extremely  hard  if  every  subject  in  the  kingdom  were  allowed 
to  harass  the  offender  with  separate  actions."'  "Where 
however,  an  individual  suffers  from  an  indictable  offence; 
as  a  nuisance,  extraordinary  damage — that  is,  damage  ovei 
and  above  that  which  in  common  with  the  rest  of  the  com 


itiff  Cross  a.  C,  Id.  764.  See  pro- 
positions laid  down  by  Lord  Selbonie  in 
Caledonian  B.  0.  v.  Walker's  Trustees, 
7  App.  Cas.  259  ;  Wadham  v.  North- 
Eastern  JR.  C,  14  Q.  B.  D.  747; 
Essex  V.  Local  Board  for  Aeton,  14 
App.  Cas.  153,  affirming  Beg.  v.  Essex, 
14  Q.  B.  D.  753,  but  reversing  17  Q. 
B.  D.  447  ;  Ford  v.  Metrop.  I)ist.  B., 
17  Q.  B.  D.  12;  Attorney-General \. 
Metropolitan  B.  C,  (1894)  1  Q.  B.  384 
(C.A.). 
(z)  "  Loss  of  custom  by  itself  being 


a  purely  personal  right  of  action  (evei 
if  it  e.xist),  has  no  reference  to  land 
and  is  not  the  subject  of  compensft 
tion  :  "  Piggott,  Law  of  Torts,  p.  176, 
citing  McCarthy  v.  Metrop.  Board  Oj 
Works,  ubi  sup. ;  Caledonian  B.  C.  T 
Walker^ s  Trustees,  ubi  sup.  ;  Benjamit 
V.  Storr,  L.  R.  9  C.  P.  400 ;  Fritz 
Hobson,  14  Ch.  D.  542. 

(a)  City  of  Glasgow  Union  B.  C.  V, 
Hunter,  L.  R.  2  Sc.  App.  Cas.  78. 

(b)  3  Com.  219. 


lid 
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munity  he  sustains — he  will  be  entitled,  in  respect  of  such 
special  and  peculiar  damage,  to  maintain  an  action  (c). 

Accordingly,  Sir  E.  Coke  observes  (d),  that  there  is  a 
"  diversitie  "  between  the  mode  of  procedure  for  disturb- 
j  ance  of  a  private  and  a  public  way :  in  the  former  case, 
"  the  law,"  he  says,  "  doth  give  unto  the  landowner,  whose 
right  or  easement  is  disturbed,  an  action  for  recovery  of 
damages  ;  but  if  the  way  be  a  common  way,  and  if  any 
man  be  disturbed  in  going  that  way,  or  if  a  ditch  be  made 
across  it  so  that  he  cannot  go,  yet  he  shall  not  have  an 
action  (e) ;  and  this  the  law  has  provided  for  avoiding 
of  multiplicity  of  suits  ;  for  such  common  nuisance  the  apt 
remedy  being  by  presentment  before  a  grand  jury  in  the 
proper  Court." 

In  Henley  v.  The  Mayor  of  Lyme  Regis  (/),  which  may 
further  elucidate  the  present  subject,  the  declaration  set 
forth  a  charter  casting  an  obligation  upon  the  corporation 
(the  defendants  in  the  action)  to  do  repairs,  which  were  of 
general  and  public  concern,  to  certain  banks  and  sea- 
shore ;  the  declaration  also  averred,  that  they  had  neglected 
to  do  such  repairs ;  and  that  the  plaintiff  had,  in  conse- 
quence, sustained  special  damage.  The  Judges,  in  deliver- 
ing their  opinion  to  the  House  of  Lords  with  reference  to 
the  sufficiency  of  the  declaration  in  this  case,  laid  it  down 
as  clear  and  undoubted  law,  that,  wherever  an  indictment 
lies  for  non-repair,  an  action  founded  on  tort  will  lie  at  the 
suit  of  a  party  sustaining  any  peculiar  damage ;  and 
generally,  that  where  the  Crown,  for  the  benefit  of  the 
public,  has  made  a  grant  imposing  certain  public  duties, 
and  that  grant  has  been  accepted,  the  public  may  enforce 

{c)  3  Bla.  Com.  220.      See  ex.  gr.  (/)  5  Bing.  91 ;  S.  C,  3  B.  &  Ad. 

Benjamin  v.   Storr,   L.   R.  9   C.    P.  77,93;  2  CI.   &  F.  331;    per  i:rle, 

*00.  ,  C.  J.,  yicholl  V.  Allen,  1  B.  &  S.  936  ; 

{d)  1  Inst.  56  a.  <S.  C,  Id.  916;    Borough  of  Bathurst 

(#)  See  TFintei-hoiiom  \.  Lord  Derby,  v.  Macpherson,  4  App.  Cas.  256,  267. 

L.  R.2Ex.  316.  y.  i'  >        PF  . 

B.C.L.  H 
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the  performance  of  those  duties  hy  indictment,  and  indi- 
viduals peculiarly  injured  by  action  (g). 

The  principle  upon  which  the  preceding  case  was  decided: 
has  been  referred  to  and  explained  by  the  Court  of  Exche-  i 
quer  (h)  in  these  words :  "  There  is  no  doubt  of  the  trutlij  -, 
of  the  general  rule,  that  where  an  indictment  can  be  main-^ 
tained  against  an  individual  or  a  corporation  for  something 
done  to  the  general  damage  of  the  public,  an  action  *  *  * 
can  be  maintained  for  a  special  damage  thereby  done  to  an 
individual,  as  in  the  ordinary  case  of  a  nuisance  in  the 
highway,  by  a  stranger  digging  a  trench  across  it,  or 
by  the  default  of  the  person  bound  to  repair  rationc 
temira  "  (i). 

It  may  moreover  be  laid  down  that  where  a  duty  i^ 
created,  for  the  benefit  of  the  public,  by  Act  of  Parliaments 
and  a  specific  remedy  is  thereby  provided  for  a  breach  ol 
the  duty,  it  must  be  a  question  of  construction  whether  the 
specific  remedy  was  intended  to  be  substituted  for  or  to  be 
provided  in  addition  to  the  common  law  remedy  by  an 
indictment  for  the  public,  or  by  action  for  an  individua 
who  sustains  a  special  or  particular  injury  (k).  \ 

The  rule  of  law,  which,  in  certain  cases  of  a  quasi! 
criminal  nature,  merges  the  right  of  action  in  the  more  api 
and  efficient  mode  of  procedure  by  indictment,  is  referred 
\  by  high  authorities  (l)  to  this  reason,  that  multiplicity  oi 
\  suits  should,  wherever  practicable,  be  avoided.  The  reasoij 
assigned  must  not,  however,  be  pushed  further  than  establ 
lished  precedents  or  express  decisions  will  justify ;  for,  a{ 

(y)  Geddis  V.  Proprietors  of  Bonn  Bethml  Green,  L.  E.  3  C.  P.  56. 

Seaervoir,  3  App.  Cas.  430.  (i)  See  Hartuell  v.  Syde  CommU  I 

(//)  M'KinnoH  v.  Pamoti,  8   Exch.  sioneis,  4  B.  &  S.  361.                        j' 

319  ;  S.  C.  (in  error),  9  Id.  600  (recofr-  (A)  Judgm.,  Borough  of  Bat  hurst  v 

nizing  Russell  v.  Meyt  of  Devon,  2  T.  ^.  Macphersoii,  4  App.  Cas.  268 ;    citin 

667;   1  R.  R.  585) ;  Young  v.  Davis,  7  Atkinson  v.  Xewcastle  Watn-uorks  Co 

H.&X.  760  ;  S.  C,  2  H.  &  C.  197,  cited  2  Ex.  D.  441 ;    Vallance  v.  Falle,  1 

in  Taylor  \.  Greenhalgh,  L.  R.  9  Q.  R.  Q.  B.  D.  109. 

487,  489 ;    Pendlebury  v.   Greetthalgh,  {J)  4  Bla.  Com.  167. 
1  Q.  B.  D.  36 ;  Parsotu  v.  St.  Mattheu-, 
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I  Lord  Holt  remarked  in  Ashby  v.  White  (m),  "If  men  will 

I   multiply  injuries,  actions  must  be  multiplied  too ;  for  every 

I   man  that  is  injured  ought  to  have  his  recompense.     Sup- 

I   pose  the  defendant  had  beat  forty  or  fifty  men,  the  damage 

fc  done  to  each  one  is  peculiar  to  himself  ;  and  he  shall  have 

his  action.     So,  if  many  persons  receive  a  private  injury 

:    by  a  public  nuisance,  every  man  shall  have  his  action  (n) . 

'   Indeed,  where  many  men  are  offended  by  one  particular 

act,  there  they  must  proceed  by  way  of  indictment  and  not 

of  action,  for  in  that  case  the  law  will  not  multiply  actions. 

,    But  it  is  otherwise  when  one  man  only  is  offended  by  that 

!■  act,  he  shall  have  his  action ;  as  if  a  man  dig  a  pit  in  a 

common,  every  commoner  shall  have  his  action  on  the 

case,  per  quod  communiam  suam  in  tarn  amplo  modo  habere 

noji  potiiit,  for  every  commoner  has  a  separate  right  "  (o). 

Where  an  Act  of  Parliament  imposes  a  penalty  on  any  Penai  action 

by  "  party 

one  violatmg  its  provisions,  but  enacts  that  no  proceedmg  aggrieved.- 
for  recovery  of  such  penalty  shall  be  taken  by  any  person 
other  than  "a  party  grieved,"  without  the  consent  in 
writing  of  the  Attorney-General,  a  plaintiff  suing  without 
such  consent  will  be  required  to  show  that  his  private 
interests  have  been  affected  by  the  act  complained  of,  and 
that  he  has  been  "  aggrieved  "  thereby  specially,  and  not 
merely  as  one  of  the  public  (p). 

As  connected  with  the  distinction  between  puhlic  and 
private  wrongs,  another  point  may  properly  be  noticed, 
viz.,  the  suspension  of  the  civil  remedy  where  the  act  done  is 
fehnious.  "  The  policy  of  the  law,"  said  Lord  Ellen- 
horough,  C.  J.  (q),  "  requires,  that,  before  the  party  injured 

(>n)  L.  Eaym.  938  ;  ante,  p.  83.  Sollis  t.  Marshall,  2  H.  &  N.  755  ; 

(n)  Citing   Williams's  case,  5  Hep.  Bradlaugh   v.    Clarke,   8    App.   Cas. 

72;  Co.  Litt.  56  a.  354. 

(o)  See  also  Mary's  case,   5    Rep.  {q)   Crosby  v.  Leng,  12  East,  413 ; 

113  a  ;  Lobson  v.  Blackmore,   9  Q.  B.  11  E.R.  437  ;  Stone  v.  Marsh,  6  B.  & 

991,  1002 ;  Judgm.,  Pryce  v.  Belcher,  C.    551,    564  ;    Marsh   v.    Keating,   1 

3  9-  ^-  92.  Bing.  X.  C.  198,  217;  Ex  p.  Elliott, 

Cp)  Boyce  v.  Eigglm,  14  C.  B.  1 ;  2  Deac.  179. 

H   2 
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by  any  felonious  act  can  seek  civil  redress  for  it,  the  matter 
should  be  heard  and  disposed  of  before  the  proper  criminal 
tribunal,  in  order  that  the  justice  of  the  country  may  be 
first  satisfied  in  respect  of  the  public  ofifence  ;  "  for,  as 
remarked  by  another  learned  Judge  in  the  case  here 
referred  to,  it  might  very  likely  happen  that  criminal 
justice  would  be  defeated  if  the  injured  party  were  first 
permitted  to  obtain  a  civil  satisfaction  for  the  injury.  ; 

This  rule  does  not  apply  as  between  the  party  injured  and| 
a  third  person  innocent  of  the  felony  (;•),  nor  does  it  affect  a' 
party  who  has  sustained  consequential  damage,  and  is  not ! 
under  any  obligation  to  prosecute  (s). 

This  rule  has  been  severely  criticised,  and  doubts  have 
from  time  to  time  been  expressed  as  to  whether  or  not  it  has 
any  real  existence;  but  an  examination  of  the  cases  will 
show  that  it  has  never  formerly  been  overridden,  though 
various  difficulties  have  been  placed  in  the  way  of  its  appli- 
cation. Thus,  in  Wells  v.  Abrahams  (t) ,  it  was  laid  down 
that  a  Judge  cannot  nonsuit  a  plaintiff  on  its  appearing  in 
evidence  at  the  trial  that  the  wrongful  act  complained  of 
was  a  felony,  and  it  was  further  added  that  the  failure  to 
prosecute  could  not  be  pleaded  as  a  defence,  apparently  on 
the  principle  that  nemo  allegans  siiam  turpitudinejii  est 
audiendus  (w). 

And,  again,  in  The  Midland  Insurance  Co.  v.  Smith  (x),  if 
was  decided  that  a  statement  of  claim  was  not  demuiTabk 
simply  because  it  showed  that  the  plaintiff  was  suing  for 
damages  for  a  felonious  act.  "  There  is  nothing,"  said  the 
learned  Judge,  "  to  show  whether  the  plaintiffs  have  or  have 


(r)   JFTiite  v.  Spettigue,  13  M.  &  W,  282.     This  reasoning,  however,  seem 

603  :    Lee  v.  Bayei,  18  C.  B.  599  ;  open  to  the  objection  taken  by  a  recen 

Otbom  V.  GilUtt,  L.  R.  8  Ex.  88.  writer,  that  the  plea  is  not  a  confessioi 

(*)  Appleby  V.Franklin,  17  Q.  B.  D.  of  giiilt,  but  a  claim  to  a  verdict  on  thi 

93;  0»bom  y.  Gillett,  uhi  Bn^.  criminal  charge  brought  by  the  plaintil 

(<)  L.  R.  7  Q-  B.  554.     Conitantine  and  denied     ov  the    defendant,  viz. 

T.  Wellock,  2  H.  &  C.  146.  Piggott,  Law  of  Torts,  p.  6. 

(«)  Lutterell   v.  Beynell,    1    Mod.  \x)  6  Q.  B.  D.  661. 


ENFORCEABLE  BY  ACTION.  101 

not  neglected  to  prosecute  the  felon ;  and  it  is  consistent 
.  with  the  demurrer  that  the  felon  may  in  fact  have  been  con- 
victed, and  as  it  seems  clear  to  me  that  the  prosecution  of 
the  felon  is  not  an  absolute  condition  precedent  to  the 
,  accruing  of  the  cause  of  action,  the  statement  of  claim  is 
I  prima  facie  sufficient."  Further,  in  a  subsequent  case  the 
I  Court  held  generally  that  the  question  could  not  be  raised 

on  demurrer  to  a  statement  of  claim  (y). 

I      This  point  was  much  considered  in  Ex  parte  Ball,  re 

Shepherd  (z),  where  it  was  decided  that  the  trustee  of  a  bank- 

,  rupt  was  not  prevented  by  this  rule  from  proving  against  the 

t  estate  of  the  felon,  even  though  the  bankrupt  himself  might 

.  have  been,  and  Baggallay,  L.  J.,  took  occasion  to  lay  down 

the  following  propositions,  which  were  subsequently  adopted 

in  The  Midland  Insurance  Co.  v.  Smith  (a)  : — 

1.  That  a  felonious  act  may  give  rise  to  a  maintainable 
action. 

2.  That  the  cause  of  action  arises  upon  the  commission 
•  of  the  offence. 

3.  That,  notwithstanding  the  existence  of  the  cause  of 
action,  the  policy  of  the  law  will  not  allow  the  person  injured 
to  seek  civil  redress,  if  he  has  failed  in  his  duty  of  bringing 
or  endeavouring  to  bring  the  felon  to  Justice. 

4.  That  the  rule  has  no  application  to  cases  in  which  the 
jl  Ji  '  offender  has  been  brought  to  justice  at  the  instance  of  some 
^'  I  other  person,  or  in  which  prosecution  is  impossible  by  reason 

of  the  death  or  escape  of  the  felon  (b). 
^_t ,       It  has  been  suggested  that  the  only  way  in  which  the 
.  '     objection  could  be  rendered  available  would  be  by  an  appli- 
cation to  the  summary  jurisdiction  of  the  Cornet  (c),  and  to 

(y)  Jioope  Y.  D' Aviff dor,  10  Q.B.I).  Spittle,  1  Johns.  &  H.  14,  and  cases 

^^J\  cited  supra. 

(z)  10  Ch.  D.  667.  (c)    JFells   v.   Abrahams,    L.    R.    7 

(«)  6  Q.  B.  B.  561.  Q.   B.  554;    lioope  v.  D'Avigdor,  10 

(i)   Wivkham  v.  Gattrill,  2  Sm.  &  G.  Q.  B.  D.  412, 
3o3;    Dudley,   ^c.   Banking    Co.  v. 
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this  effect  was  the  decision  in  the  recent  case  of  Appleby  v. 
Franklin  (d),  where  the  existence  of  the  rule  was  fully  recog- 
nised, and  it  was  said  that,  though  the  objection  cannot  be 
taken  by  plea  or  demurrer  {Roope  v.  D'Avigdor  (e) ),  and 
though  it  is  at  least  doubtful  whether  it  is  a  ground  for  non- 
suit {Wells  V.  Abrahams  (/) ),  "  yet  it  seems  clear  from  what 
is  said  in  Markham  v.  Cobb  (g),  that  it  is  in  the  power  of  the 
Court  to  strike  out  that  part  of  the  claim  upon  a  summary 
application."  "  The  authorities  which  have  been  referred 
to,"  it  was  said  by  Wills,  J.,  in  the  same  case,  "leave  no 
doubt  that  no  action  can  be  maintained  for  a  civil  injury 
resulting  to  the  plaintiff  from  a  felonious  act  on  the  part  of 
the  defendant,  until  public  justice  has  been  vindicated  by  a 
prosecution  of  the  criminal.  It  is  equally  clear  that  the 
objection  to  the  maintenance  of  the  action  cannot  be  raised 
by  plea  or  by  demurrer,  or,  as  it  would  seem,  by  way  of  non- 
suit, inasmuch  as  the  cause  of  action  still  subsists." 

The  operation  of  this  doctrine  is  excluded  by  the  first  sec- 
tion of  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93)  in  any  case 
remediable  under  the  provisions  of  that  statute ;  though  a 
master  cannot  sue  for  an  injury  causing  the  immediate 
death  of  his  servant  (h). 
Redress  Bcsides  cases  like  the  preceding,  where  the  private  merges 

denied  on         ^  ^  x  o'  r  o 

Mbirj'^"^  in  the  public  wrong,  others  again  present  themselves  in 
policy.  which  considerations  of  general  expediency  or  public  policy 
forbid  our  Courts  to  interfere,  or  to  compel  compensation  to 
a  claimant  for  damage  caused  by  the  act  of  another.  As 
illustrative  of  what  is  here  meant,  reference  may  be  made 
to  Johnstone  v.  Sutton  (t),  which  shows  that  an  action  will 
not  lie' against  a  commanding  officer  for  anything  done  by 


(rf)  17  Q.  B.  D.  93.  (,)  1  T.  R.  493,  510,  784 ;  1  R.R. 

(e)  10  Q.  B.  D.  412.  257,  269.    In  Datclins  v.  Lord  Rokehy, 

if)  L.  R.  7  Q.  B.  554.  Conttantine  L.    R.  8   Q.   B.  255 ;  S.  C,  affirmed 

V.  Welloei.;  2  H.  C.  146.  L.  R.  7  H.  L.  744  ;  and  Dawkinn  v. 

{ff)  Sir  W.  Jones,  147.  Lord  Paulct,  L.  R.  5  Q.  B.  94,  manv 

(h)  Osbom  y   GiUett,  nbi  sup.  cases  illustrating  the  text  are  collectecf. 
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him  in  the  course  of  discharging  his  duty  or  incidental 
thereto  ;  to  Biiron  v,  Denman  (k),  which  seems  to  show  that 
the  ratification  by  the  Crown  of  a  trespass  ijjso  facto  altera 
lits  character,  and  renders  it  no  longer  actionable  ;  to  Phillips 
■V.  Eyre  (l),  which  shows  that  a  colonial  measure  of  indem- 
nity may  neutralize  the  tortious  quality  of  an  act ;  and  to 
:the  fundamental  doctrine  of  our  constitution  which  declares 
ithat  "the  King  can  do  no  wrong"  (;»)•     It  may  be  laid 
down  generally  that  the  exemption  from  liability  of  officers 
.  carrying  out  government  orders  rests  upon  this  ground,  that 
i' their  conduct  under  such  circumstances  is  an  act  of  state, 
!  for  which  public  policy  forbids  that  they  should  be  held 
I- responsible  (n). 

'  Now,  in  cases  falling  within  the  scope  of  the  princix3le8 
I  above  adverted  to,  grievous  wrong  may  possibly  be  done,  and 
■  damage  may  be  caused  to  an  individual,  and  yet  no  kind  of 
remedy,  or,  at  all  events,  no  remedy  by  action,  may  be  open 
to  him  in  a  Court  of  law.  Such  cases  consequently  offer 
exceptions  to  the  rule  which  ordinarily  prevails,  that  damnum 
I't  injuria  constitute  a  ground  of  action. 

Another  important  class  of  decisions,  resting  strictly  on  Noniia- 
t^rounds  of  "  public  policy,"  demands  attention  in  connection  judicial 

■*■  J.  ^  '  officers, 

with  what  has  been  just  said.  I  allude  to  those  which 
:  affirm  the  doctrine  of  the  non-liability  of  judicial  officers  for 
damage  resulting  from  acts  done  by  them  in  that  capacity. 
A  little  reflection  might  lead  one  to  suppose  that  a  dis- 
cretionary power,  so  extensive  as  that  provided  by  our  con- 
stitution to  the  Judges  of  the  Superior  Courts,  must  be 
accompanied  with  a  corresponding  degree  of  irresponsibility. 
If,  therefore,  the  Judge  in  the  exercise  of  his   discretion 


—of  the 

superior 

ourts. 


[k)  2  Exch.  167,  and  cases  there 
cited.  Ace.  judgm.,  Secretary  of  State 
of  India  v.  Sahaba,  13  Moo.  P.  C.  C. 
S6. 

If)  L.  R.  6  Q.  B.  1,  4  a  B.  225. 

(w)  Leg.  Mac,  6th  ed.,  pp.  46  at 
seq.;  per  Lord  Ly>idhurst,  C.,  Viscount 


Canterbury  \.  Att.-Gen.,  1  PhiU.  306. 
See  judgm.,  Rogers  v.  Butt,  13  Moo. 
P.  C   C.  236. 

(»)  Per  Polloclc,  B.,  Hill  v.  Mana- 
gers of  Metropolitan  Asylum  District, 
4  Q.  B.  D.  441 ;  6  App.  Gas.  193. 
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commits  an  error,  he  will,  as  a  general  rule,  be  protected 
from  penal  or  even  from  civil  liability  (o).  The  law,  says 
Lord  Bacon  (p),  has  so  much  respect  for  the  certainty  of 
judgments  and  authority  of  Judges,  that  it  will  not  permit  |i 
any  error  to  be  assigned  which  impeaches  them  in  their 
trust  and  office,  and  in  wilful  abuse  of  the  same,  but  only  in 
ignorance  and  mistaking  either  of  the  law  or  of  the  case  ancl 
matter  in  fact.  "  No  action,"  says  North,  C.  J.  (q),  "  will  lie 
against  a  Judge  for  what  he  does  judicially,  though  it  should 
be  laid/«Zs()  malitiose  et  scienter  (r).  They  who  are  entrustedi 
to  judge  ought  to  be  free  from  vexation,  that  they  may 
determine  without  fear ;  the  law  requires  courage  in  a  Judge, 
and  therefore  provides  security  for  the  support  of  that 
courage."  Therefore,  says  Lord  Mansfield,  C.  J.  (s),  "  by  ' 
the  law  of  England,  if  an  action  be  brought  against  a  Judge  i 
of  Record  for  an  act  done  by  him  in  his  judicial  capacity  he 
may  plead  that  he  did  it  as  a  Judge  of  Eecord,  and  that 
will  be  a  complete  justification  "  : — ex.  gr.  in  an  action  for 
slander  {t). 

The  general  principle  of  exemption  from  liability  thus  laid 
down  is  of  great  importance.  It  is  necessary  to  the  free  and 
impartial  administration  of  justice,  that  those  who  have  been 
i  appointed  to  dispense  it  "  should  be  uninfluenced  by  fear  and 
unbiassed  by  hope.  Judges  have  not  been  invested  with  this 
privilege  for  their  own  protection  merely ;  it  is  calculated 
for  the  benefit  of  the  people  by  insm-ing  to  them  a  calm> 


(o)  A  person  in  the  position  of  an 
arbitrator  is  not  liable  for  negligence  ; 
Tharsis  Sulphur  Co.  v.  Loftua,  L.  R. 
8  C.  P.  1  ;  Pappa  v.  Rose,  L.  R.  7 
C.  P.  32,  52o  ;  Stevenson  v.  Watson, 
4  C.  P.  D.  148,  162;  Tttrner  v. 
Goulden,  L.  R.  9  C.  P.  57,  59. 

{p)  Mai.  17  ;  Floyd  v.  Barker,  12 
Rep.  23. 

{q)  Bartiardistoii  v.  Soame,  6  How, 
St.  Tr.  1096.  Et  vide  per  Xorth, 
C.  J.,  in  S.  C,  6  St.  Tr.  1107,  who  ad- 
duces instances  where  actions  "have 


been  rejected  for  novelty  and  reasons 
of  inconvenience:"  Suitifett  v.  Lord 
Chelmsford,  5  H.  &  N.  890. 

(r)  Citing  12  Rep.  24;  Fray  r. 
Blackburn,  3  B.  &  S.  576  ;  Thomas  T. 
Churton,  2  Id.  475.  See  Anderson  T- 
Gorrie,  (1895)  1  Q.  B.  668  (C.  A.),     i 

(»)  Mostyn  v.  Fabrigas,  Cowp.  161,i 
at  p.  172;  1  Smith,  L.  C,  9th  ed., 
628,  044. 

{t)  Scott  V.  Stansfeld,  L.  R.  3  Ex.: 
220. 
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steady,  and  impartial  administration  of  justice"  (u).  The 
same  principle  is  thus  stated  by  Baron  Greene  :  "  It  is  a 
principle  of  law,  established  from  the  earliest  times,  that  the 
acts  of  a  Judge  of  a  Court  of  Eecord,  if  within  the  limits  of 
his  jurisdiction,  are  not  to  be  reviewed  or  questioned  in  an 
action  brought  against  him.  This  principle  is  most  im- 
portant as  regards.,  not  only  the  Judge  but  the  general 
interests  of  justice,  and  ought  not  to  be  impaired  or  frittered 
away  on  light  or  subtle  grounds  or  distinctions  "  (x). 

So  in  Garnett  v.  Ferrand  (y),  it  is  laid  down  by  Lord 
Tenterden,  as  a  general  rule  of  very  great  antiquity  (z),  "  that 
no  action  icill  lie  against  a  Judge  of  Record  for  any  matter 
done  by  him  in  the  exercise  of  his  judicial  functions." 
.  .  .  "  In  the  imperfection  of  human  nature,"  says  the 
same  learned  Judge,  it  is  better  that  an  individual  should 
occasionally  suffer  a  wrong,  than  that  the  course  of  justice 
should  be  impeded  and  fettered  by  constant  and  perpetual 
restraints  and  apprehensions  on  the  part  of  those  who  are  to 
administer  it.  Corruption  is  quite  another  matter ;  so  also 
are  neglect  of  duty  and  misconduct :  for  these  I  trust  there  is, 
and  always  will  be,  some  due  course  of  punishment  by  public 
prosecution." 

But  although  the  general  principle  thus  laid  down  appears, 
at  first  sight,  sufficiently  clear  and  definite,  difficulty  may 
sometimes  be  felt  in  determining  what  acts  can  and  what 
cannot  properly  be  considered  as  judicial,  so  as  to  fall  within 
its  operation.  Taaffe  v.  Downes  (a),  however,  shows,  that 
if  it  be  once  established  that  the  particular  act  in  question 
"  emanated  from  and  was  appropriate  to  the  legal  duties  " 
of  the  office  of  Judge  of  a  Court  of  Eecord,  such  act  may  be 

(«)  Taafe  v.  Downes,  3  Moo.  P.  C.  Mod.    184  ;    iS.    C,    2    Mod.    218 ; 

C.  36,  n.,  cited  per  Farke,  B.,  Iti/alls  BushelVs  case,  1  Mod.  119. 
V.  Reg.,  11  Q.  B.  796.  (a)  3  Moo.  P.  C.  C.  60,  n. ;  Brown 

[x)   Ward  v.  Freeman,  2  Ir.  C.  L.  v.  Copley,  1  Sc.  N.  R.  350  ;  per  Lord 

Rep.  at  p.  467.  Brougham,  Ferguson  v.  Earl  of  Kin- 

(!/)  5  B.  &  C.  611.  noull,  9  CI.  &  F.  289,  290. 

(;)    See    Mammond  v.    Howell,    1 
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viewed  as  purely  judicial,  and  therefore,  within  the  rule. 
Nor  will  the  test  here  suggested  be  applicable  merely  to 
acts  done  in  open  Court,  it  will  apply  also  to  such  as  are 
done  at  Chambers ;  equal  privilege  in  either  case  attaching 
to  the  judicial  office  (h). 

If,  moreover,  the  Judge  of  a  Court,  not  of  Eecord,  has  a 
criminal  or  quasi-criminal  jurisdiction  in  respect  of  the 
matter  s^lb  judice,  the  person  charged,  and  the  place  where 
the  offence  is  alleged  to  have  been  committed,  he  will,  it 
seems,  be  u-responsible  for  an  act  done  in  the  exercise  of  his 
judicial  functions  (c). 

Where,  however,  the  particular  act  complained  of  was 
done  by  the  Judge  when  not  acting  judicially,  or  in  respect 
of  a  matter  not  within  his  jurisdiction,  the  prmciple  just 
stated  does  not  apply.  Thus,  in  Colder  v.  Halket  {d),  we 
find  it  broadly  laid  down,  that  "  English  Judges,  when  they 
act  wholly  without  jurisdiction,  whether  they  may  suppose 
they  had  it  or  not,  have  no  privilege."  And  Dicas  v.  Lord 
Brougham  (e),  which  was  an  action  of  trespass  against  the 
then  Lord  Chancellor  for  a  committal  for  contempt  under 
an  order  alleged  to  be  illegal,  will  not  be  found  to  impugn 
the  proposition  just  stated,  because  there  the  matter  in 
question  certainly  fell  within  the  general  jurisdiction  of  the 
Judge. 

Agam,  where  an  indi\adual  acts  in  a  judicial  capacity 
under  an  invalid  appointment  or  commission,  we  have 
express  authority  for  saying  that  the  party  so  acting  would 
not  be  privileged  or  exempted  from  civil  liability. 

In  Gahan  v.  Lafitte  (/),  an  action  for  trespass  and  false 


(ft)  Per  Lord  Norbury,  3  Moo.  P.  C.  841,  cited  Gelm  v.  Eall,  2  H.  &  N. 

C.  60,  n.  379.     See  Ltrij  v.  Moylan.  10  C  R. 

(r)    Kemp  v.  Seville,  10  C.  B.,  X.  S.,  189  :  Beaiiram  v.  Scott,  3  CamjK     --s ; 

623,  .547,  651,  and  cases  there  cited.  Pease  v.  Chaytor,  3  B.  &  S.  623.  (U. 

(rf)  3  Moo.  P.  C.  C.  28  ;  Case  of  the  644,  6.54. 

Marshalsea,    10    Rep.    68    b.,    cited  («•)  6  Car.  &  P.  249 ;  Hamilton  t. 

judgm.,  ilorrell  v.  Martin,  3    M.  &  Anderxon,  3  Macq.  H.  L.  Ca.  363. 

Gr.  596 ;  Houlden  v.  Smith,  14  Q.  B.  (/)  3  Moore,  P.  C.  C.  382. 
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nprisonment  was  held  to  lie  against  individuals  exercising 
•16  office  of  Judges,  in  one  of  our  West  India  Islands,  of  a 
'Dlonial  court,  under  commissions  from  the  governor  of  the 
Ijland  which  were  informal  and  void.  And  this  case  is, 
kierefore,  directly  in  point,  as  sustaining  the  proposition 
?ast  stated. 

I  The  above  remarks  Amply  suffice  to  show  that  the  honesty 
(ind  integrity  of  a  Judge  of  one  of  our  superior  Courts,  when 
hting  in  his  judicial  capacity,  cannot  be  brought  in  question 
liy  action.  Of  course,  if  a  mistake  be  committed  by  him  in 
i»oint  of  law,  his  decision  may  ordmarily  be  revised,  by  a 
bperior  tribunal. 

>  By  passing  under  review  the  defences  available  in  actions 
lounded  either  upon  contract  or  in  tort,  further  instances 
mil  present  themselves,  where  for  one  reason  or  another 
|»ur  law  interferes  to  protect  parties  from  civil  Kability  by 
kction  for  wrong  done,  ex.  gr.,  for  breach  of  contract,  on 
iJie  ground  of  infancy  or  coverture, — or  for  personal  injury 
Caused  by  negligence,  on  the  ground  that  the  suffering 
barty  has,  by  the  want  of  ordinary  care,  himself  con- 
'libuted  to  cause  the  damage  complained  of, — or,  again, 
where  the  express  words  or  general  scope  and  purview  of  a 
Ibtatute  bar  the  remedy  by  action,  or  fail  to  give  it  ig).  I 
jphall  not,  indeed,  just  now  attempt  to  examine  the  addi- 
ional  cases  here  adverted  to  as  being  in  their  nature 
-exceptional  to  the  above  rule,  for  such  an  inquiry,  if 
iproperly  pursued,  would,  in  truth,  be  identical  with  a 
disquisition  upon  legal  principles  generally,  whence  alone 
the  existence  of  legal  rights  can  be  deduced. 


{'j)  Compare  Atkinson  v.  NewcastU 
"id  Gateshead  Watericorks  Co.,  2  Ex. 
1'.  441  ;  Holborn  Union  v.  St.  Lcon- 
■"■d,  Shoreditch,  2  Q.  B.  D.  145  ;  dis- 
tinfniished,  Ellis  v.  Strand  District 
Hoard  of  Works,  67  L.  T.,  X.  S.  307 ; 
Moss  V.  Ruqge-Price,  I  Ex.  D.  269  ; 
lollowed  in  Brain  v.  Thomas,  50  L.  J. 
Q.  B.  664 ;  Gorris  v.  Scott,  L.  R.  9 


Ex.  125  ;  Young  v.  Davis,  2  H.  &  C. 
197  ;  S.  C,  7  H.  &  N.  760,  cited  in 
Taylor  v.  Greenhalgh,  L.  R.  9  Q.  B. 
487,  489  ;  Stevens  v.  Jeacocke,  11 
Q.  B.  731  ;  Marshall  v.  Nicholls,  18 
Q.  B.  882  ;  Kennet  and  Avon  Nav.  Co. 
V.  Witherington,  Id.  531,  544  ;  Great 
Northern  Fishing  Co.  v.  Edgehill,  11 
Q.  B.  D.  225. 
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It  may,  however,  in  concluding  this  division  of  m^ 
subject,  be  well  to  call  to  mind,  that,  in  the  vast  majorit; 
of  cases  which  are  brought  into  Courts  of  justice,  botl 
damnum  and  injuria  combine  (though  sometimes,  for  speciii 
reasons,  ineffectually)  in  support  of  the  claims  put  forth 
the  object  of  a  plaintiff  usually  (h)  being  to  recover  by  hi 
action,— if  not  liquidated  or  ascertained,  at  all  events— 
substantial  damages.  The  usual  test,  however,  applied  t^ 
determine  whether  or  not  a  legal  right  has  in  any  given  casj 
been  invaded,  would  seem  to  be  this, — are  or  are  nol 
nominal  damages  recoverable  at  suit  of  the  claimant?  I^ 
they  be,  then,  clearly,  a  right  has  been  invaded,  and  ai 
action  will  lie. 

{h)  That  is,  where  the  action  is  not      chattel   in  specie,   or   to  vindicate 
hrought  for  recovery  of  land  or  of  some      right,  or  in  some  other  cases. 


CJIAPTER   IV. 

OEDINAEY   REMEDIES. 

Sect.  1. — Action  at  Law. 

2. — Suit  in  the  County  Court. 


constituted. 


Sect.  1. — Action  at  Law. 
The  practice  observed  in  our  Superior  Courts  of  Law  is  Practice  of 

^  -"^  the  Supenor 

or  the  most  part  regulated  by  the  Judicature  Acts  of  1873  £°'^^jiow 
ind  1875,  and  the  Rules  of  Court  framed  under  these 
enactments, — should  points,  however,  occur  apparently 
innoticed  therein  by  the  Legislature,  recourse  must  be  had 
io  the  pre-existing  practice  (a)  as  expounded  by  well-known 
liters.  And  Acts  of  Parliament  relating  to  the  former 
Courts  will  be  construed  as  if  made  with  reference  to  the 
ourts  constituted  in  lieu  of  them  {h). 

1.  Considerations  'preliminary  to  issuing  the  Writ. 

The  word  "  action "  has  since  the  Judicature  Acts 
acquired  a  much  more  extended  meaning  than  formerly, 
including  as  it  now  does  suits  in  the  Chancery  and 
Admiralty  and  Probate  Divisions  (c).  We  are,  however, 
at  present  only  concerned  with  actions  within  the  cogni- 

(«)  Order  i.,  R.  2  ;  36  &  37  Vict.  c.  other  maimer  as  may  be  prescribed  by 

66,  8.  23 ;  Order  Ixxii.,  R.  2.  Rules  of  Court."     It  does  not  include 

(J)  36  &  37  Vict.  c.  66,  s.  76 ;  38  a  criminal  proceeding  by  the  Crown : 

&  39  Vict.  c.  77,  s.  24.  36  &  37  Vict.  c.  66,  s.  100  ;  and  see 

[c)  "Action"  means  "a  civil  pro-  Order  i.,  R.  1. 
ceeding  commenced  by  writ,  or  in  such 
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sance  of  the  Queen's  Bench  Division  which  were  fonnerj 
called  "  actions  at  law." 

Sir  E.  Coke  tells  us  (d)  that  "  an  action  is  the  leg 
demand  of  a  man's  right ;"  ex.  gr.,  if  a  statute  gives  a  rig 
to  a  sum  of  money,  and  provides  no  means  of  recovering : 
the  remedy  is  hy  action  (e). 

The  philosophical  mode  of  presenting  the  above  subje 
to  the  mind  would  seem  to  be  by  referring  to  the  distincti( 
between  perfect  and  imperfect  rights  (/)  and  obligations,  t 
the  idea  of  a  perfect  right  implies  that  he  on  whom  it 
conferred  must  have  some  sufficient  and  adequate  means 
enforcing  it.     But  a  resort  to  violence  and  force  cannc 
with  due  regard  to  the  interests  of  society,  be  entrusted 
any  one  of  its  individual  members  who  may  think  himse 
aggrieved;  and  this  for  a   threefold  reason — 1st,  becam 
the  complainant  himself  cannot  properly  be   allowed 
decide  as  to  the  fact  of  a  wrong  having  been  done ;  2ndl, 
because  he  might  lack  the  power  of  compelling  compensi 
tion  for  it ;  and  3rdly,  because,  if  he  possessed  the  powe 
he  might  exercise  it  in  a  manner  detrimental  to  the  interesj 
and  well-being  of  the  community. 

The  State,  therefore,  undertakes  the  task  of  deciding  i 
to  the  fact  whether  or  not  a  wrong  has  been  done,  and  > 
judging  as  to  the  nature  of  the  right  alleged  to  have  bet 
invaded  ;  and  further,  when  necessary,  it  likewise  assumi 
the  privilege  of  vindicating  the  party  aggrieved  against  tlj 
aggressor.  Now,  all  this  is  effected  in  very  many  caw 
through  the  medium  of  an  action  at  law,  whereby  an  indj 
vidual  member  of  the  community  puts  in  motion  tli 
machinery  provided  by  the  State  for  the  purpose  of  obtaii 


(d)  Co.  Litt.  285,  a. 

(«)  Per  Cur.,  Jtichardson  v.  Willis, 
L.  R.  8  Ex.  71.  In  London  and  North 
Western  R.  C.  v.  Evershed,  3  App. 
Cas.  1029,  an  action  for  money  had 
and  received  was  held  maintainable  to 


recover  a  sum  which  had  been  ot« 
charged. 

{/)  Private  rights,  i.e.,  rights  e 
joyed  exclusively  and  enforceable  ^ 
individuals,  are  here  spoken  of.         i 
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ng  a  formal  recognition  of  the  justice  of  his  claim,  and 
.hen  of  compelling  its  enforcement  against  his  adversary. 

'^  ji  the  conception,  therefore,  of  an  action  at  law,  the  actor 
)r  plaintiff,  the  reus  or  defendant,  and  the  judex  or  judge, 
*re  essential  elements. 

Before,  however,  an  individual  conceiving  that  he  is 
aggrieved  can  safely -Tesort  to  this  remedy  by  action,  he 
ijhould  satisfy  himself  in  regard  to  several  preliminary 
matters :  he  should  inquire  .whether  a  complete  cause  of 
iction  is  vested  in  him ;  whether  or  not  the  right  of  action 
aas  been  postponed  or  extinguished,  or  has  become  barred 
by  any  Statute  of  Limitations ;  or  has  become  merged ;  or 

i™|  twhether  he  is  estopped  from  suing ;  he  should  consider  also 
whether  or  not  any  notice  of  action  is  requisite,  and,  if  so, 
to  whom  and  when  it  must  be  given.  Further,  it  will  be 
((necessary,  before  issuing  the  writ,  to  determine  as  to  the 
bature  of  the  claim  to  be  put  forward,  and  where  and  how 
lit  should  be  presented  ;  and  lastly,  it  will  be  proper  to 
^select  the  parties  by  and  against  whom  respectively  the 
i  llaction  should  be  brought. 

1.  In  the  first  place,  then,  the  party  proposing  to  sue  is  the  cause 

of  action 
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I  should  satisfy  himself  that  he  has  a  complete  cause  of  action  complete 
i  against  the  defendant ;  for,  at  the  trial,  he  will  have  to 
I  show  that  a  right  of  action  existed  and  was  vested  in  him 
fbefore  he  commenced  his  suit  (g),  i.e.,  before  he  issued  his 
writ,  the  date  of  the  writ  being,  as  will  hereafter  appear, 
that  of  the  commencement  of  the  action.  Sometimes,  on 
flII '  instituting  the  inquuy  here  suggested,  it  will  be  found  that 
the  supposed  contract,  relied  upon  as  the  ground  of  action, 
was,  in  fact,  never  fully  assented  to  by  the  opposite  party, 
or  that  its  terms  were  not  defined  with  sufi&cient  precision 
to  render  it  binding  {h),  or  that  a  right  of  action  was  in-  " 

iff)  Castrique  v.  Bernabo,  6  Q.  B.       Co.,  3  C.  B.,  X.  S.  151. 
p^^xi   1V'^'*«"»«  T.    Williams,  L.  R.  9  {h)  Post,  Book  II.,  Chap.  1. 

C.  P.  6.39  ;  King  v.  Accumulative  Ass. 
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tended  to  accrue  solely  upon  the  happening  of  some  event 
which  has  not  yet  occurred  (i).  Thus  a  person  who 
contracts  to  do  work  and  supply  materials,  may  expressly 
agree  to  complete  the  whole  and  be  paid  when  the  work  is 
done,  and  not  till  then.  In  any  such  case  the  period  (^ 
completion  is  fixed  by  the  agreement  of  the  parties  as  the 
period  of  payment  and  nothing  can  be  got  sooner  (k). 

Again,  a  right  of  action  may  have  been  meant  to  accrue; 
upon  the  performance,  by  the-contractee,  of  some  condition 
precedent  which  he  has  failed  to  perform  (Z).  Though  if  a 
man  binds  himself  to  do  certain  acts  which  he  afterwards 
renders  himself  unable  to  perform,  he  thereby  dispenses 
with  the  performance  of  conditions  precedent  to  the  acts 
which  he  has  so  rendered  himself  unable  to  perform  (/«)• 

It  cannot,  however,  be  laid  down  as  a  universal  rule,  that 
where,  by  agreement,  an  act  is  to  be  done  on  a  future  day, 
no  action  can  be  brought  for  a  breach  of  the  agreement  till 
the  day  for  doing  the  act  in  question  has  arrived.  "  If," 
said  Lord  Campbell,  C.  J.  (n),  "a  man  promises  to  marry  a 
woman  on  a  future  day,  and  before  that  day  marries 
another  woman,  he  is  instantly  liable  to  an  action  for 
breach  of  promise  of  marriage  (o).  If  a  man  contracts  to 
execute  a  lease  on  and  from  a  certain  day  for  a  certain' 
term,  and  before  that  day  executes  a  lease  to  another  foil 
the  same  term,  he  may  be  immediately  sued  for  breaking 
the  contract  (p).     So,  if  a  man  contracts  to  sell  and  deliver 

(i)  Alder  v.  Boyle,  4  C.   B.   635  ;  JRoberts  v.  Brett,  II  Id.  337. 
Pattinsony.  Lttcklei/, L.R.lOEx.ZSO.  (w)  Judgm.,    Sands    v.    Clarke,  8 

(k)  Vide  per  Lord  O'Hagan,  Ander-  C.  B.  762. 
aon  V.  Morice,  1  App.  Cas.  738  et  seq.  («)  Hochsterx.  Be  la  Tour,  2  E.  &B. 

(/)  Cooper  V.  London  and  Brighton  678  ;  Roper  v.  Johnson,  I,.  R.  8  C.  P. 

JR.  C,  4  Ex.  D.  88 ;  Carter  v.  Seargill,  167.     See  Hickman  v.  Eaynes.  L.  E. 

L.  R.  10  Q.  B.  664  ;  Masony.  Harvey,  10  C.  P.  598  ;  Johnstone  v.  MilUn'i. 

8    Exch.    819  ;    Grafton    v.   Eastern  16  Q.  B.  D.  460. 
Counties  H.    C,    Id.    699  ;    Hunt   y.  (o)  Short  y.  Stone,  8  Q.  B.  358.    Se<- 

Bishop,  Id.  675  ;    Bradford  v.    JFil.  Caines  v.  Smith,  15  M.  &  W.  189. 
Hams,   L.  R.  7  Ex.  259 ;  Bankart  v.  (p)  Ford  y.  Ttley,  6  B.  &  C.  326 ; 

Bouers,  L.  R.  1  C.  P.  484  ;  Pordayc  v.  Lovelock  v.  Franklyn,  8   Q.  B.  371. 

Cole,    1    Wms.    Saunds.    320,   a   (4) ;  See  Horler  v.  Carpenter,  2  C.  B.,  N. 

Jones  V.  Cannock,  3  H.  L.  Ca,  700 ;  S.,  56. 
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pecific  goods  on  a  future  day,  and  before  the  day  he  sells 

nd  delivers  them  to  another,  he  is  immediately  liable  to 

n  action  at  the  suit  of  the  person  with  whom  he  first  con- 

racted  to   sell  and   deliver   them"  {q).     "All  the  cases 

dmit,"  said  Lord  Alvanley,  in  Touteng  v.  Huhhard  (r), 

'  that  where  a  party  has  been  disabled  from  performing  his 

I    ontract  by  his  own  default,  it  is  not  competent  for  him  to 

*f  i.llege  the  circumstances  by  which  he  was  prevented  as  an 

xcuse  for  his  omission."     In  cases  of  this  kind,  it  may  be 

hat,  by  the   contract  to   do  an   act  on  a  future  day,  a 

elation,  ex.  gr.,  that  of  betrothed  persons  (s),  is  constituted 

)etween  the  parties,  which  raises  an  implied  promise,  that, 

«4  fti  the  meantime,  neither  will  do  anything  to  the  prejudice 

'  'f  the  other  inconsistent  with  that  relation ;  and  upon  a 

•reach  of  this  implied  promise  an  action  will  lie  without 

waiting  for  the   expiration   of  the   time  specified   in  the 

original  contract  (t). 

^  Cases  such  as  cited  seem  to  support  the  proposition  "  that 
inhere  a  contract  is  made  with  reference  to  certain  antici- 
'ftated  circumstances,  and  where,  without  any  default  of 
Jiither  party,  it  becomes  wholly  inapplicable  to  or  impossible 
iri  I  kl  application  to  any  such  circumstances,  it  ceases  to  have 
fg  i  rmy  application ;  it  cannot  be  applied  to  other  circumstances 
vhich  could  not  have  been  in  the  contemplation  of  the 
7»artie8  when  the  contract  was  made  "  (u). 


m 


1 


{q)  Bowdell  v.  Parsons,   10    East,  C.  B.,N.  S.,  716  ;  perifawfe,  J.,  Zeif'w 

59.  V.    Clifton,  14   C.   B.   253;  and  per 

(r)  3  B.  &  P.  302,  adopted  in  Espo-  Jervis,  C.  J.,  6  E.  &  B.  961  ;  Cort  v. 

ito  T.  Bowden,  4  E.  &  B.  978  ;  S.  C.  Ainbergate,   Nottingham,   and   Boston 

reversed  in  error),  7  Id.  763;   Geipel  R.  C,  17  Q.  B.  127;  Emmens  v.  El- 

.  Smith,  L.  R.  7  Q.  B.  404.  dei-ton,  4  H.  L.  Ca.  624;    Synge  v. 

(«)  Frost  V.  Knight,  L.  R.  7  Ex.  Synge,  (1894)  1  Q.  B.  466  (C.  A.). 
11,  5  Ex.  332,  cited  judgm.,  Cherry  (?<)  Per  Brett,  J.,  Jackson  v.  IFnion 

.  Thompson,  L.  E.  7  Q.  B.  579.  Marine  Insurance  Co.,  L.  R.  8  C.  P. 

{t)HAgva..,Hochstery.I)eLa  Tour,  581  ;  -S".  C,  10  Id.  125,  145;  Rowell 

i  E.  &  B.  689,  694,  recognised  Avery  v.  Coupland,  L.  R.  9  Q.  B.  462 ;  S.  C, 

.  Bowden,  5  E.  &  B.  728 ;  S.  C,  6  aff.  1  Q.  B.  D.  258  ;  Appleby  x.  Myers, 

1-    962;    and  cited   Churchward  v.  L.  R.  2  C.  P.  651 ;   Taylor  v.   Cald- 

■  y.,  6  B.  &  S.  854,  855  ;    Croockewit  well,    3   B.    &   S.   826 ;    Chapman  v. 

.  Fktcher,  1  H.  &  N.  915  ;  per  ErU,  Withers,  20  Q.  B.  D.  824. 
'.  J.,  Bartholomew  v.  Markwick,  15 

B.C.L.  T 
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Has  the 
right  of 
action  been 
]>ostponed, 
or  extin- 
jruished, 


So  the  inability  of  the  contractee  to  perform  his  part  o. 
the  contract  may  justify  the  contractor  in  rescinding  it  (x)] 
And  a  nice  question  often  arises  as  to  whether  or  not  th* 
conduct  of  one  party  to  a  contract  justifies  the  other  u 
supposing  that  performance  of  it  has  been  abandoned  (y). 

The  17th  section  of  the  Statute  of  Frauds  {z)  offered  | 
strong  illustration  of  the  rule,  that  no  action  should  b 
commenced  until  the  cause  of  action  is  complete;  fo 
although  that  section  only  required  some  memorandum  i 
writing  of  a  contract,  not  that  the  entire  contract  itse 
should  be  ia  writing,  nevertheless  a  memorandum  signe 
after  action  brought  would  not  satisfy  the  statute  (a). 

2.  The  party  proposing  to  sue  will  do  well  to  considi 
whether  or  not  the  right  of  action  has  been  postponed  I 
the  act  of  the  parties  or  has  been  altogether  extinguish© 
This  right  may  be  postponed,  as  by  credit  being  given  for 
specified  period  (b),  or  by  the  receipt  of  a  bill  of  exchanj 
or  promissory  note  payable  at  some  future  day,  "  for  and  c 
account  of "  the  cause  of  action  (c)  ;  which  is  a  sort 
qualified  or  conditional  payment  (d).  The  right  in  questi( 
may  be  altogether  extinguished  (e),  as  by  merger  (/),  1 
payment,  or  by  a  release ;  and  if  once  extinguished, 
ever  so  short  a  time,  it  cannot  again  revive  (g). 


(x)  Poussard  v.  Spiers,  1  Q.  B.  D. 
410,414. 

(y)  Morgan  v.  Bain,  L.  R.  10  C.  P. 
16 ;  Blomner  v.  Bertistein,  L.  R.  9 
C.  P.  588  ;  Freeth  v.  Burr,  L.  R.  9 

C.  P.  208 ;  Simpson  v.  Crippin,  L.  R. 
8  Q.  B.  14 ;  Brandt  t.  Lawrence,  1 
Q.  B.  D.  344 ;  Beuter  v.  Sala,  4  C.  P. 

D.  239 ;  Jfoare  v.  Bennif,  5  H.  &  N. 
19  ;  Honek  v.  Muller,  7  Q.  B.  D.  92  ; 
Mersey,  S^e.,  Steel  Co.  v.  Naylor,  9 
Q.  B.  D.  666. 

(z)  Now  repealed  and  replaced  by 
8.  4,  subs,  i.,  of  56  &  57  Met.  c.  71 
(the  Sale  of  Goods  Act,  1893).  See 
post,  p.  406. 

(a)  Arg.  Mitclusoti  v.  Kicol,  7  Exch. 
935 ;  Bill  v.  Bainent,  9  M.  &  W.  36 ; 
lucas  V.  Dixon,  22  Q.  B.  D.  357. 


{b)  See  per  Patteson,  J.,  Latni 
Pegg,  1  Dowl.  447. 

(c)  Kearslake  v.  Morgan,  5  T 
513;  per  Pollock,  C.  B.,  Griffith* 
Owen,  13  M.  &  W.  64;  Jamet 
WiUiams,  Id.  828;  and  cases  ct 
Gibbons  v.  Vouillon,  8  C.  B.  41 
See  Pugg  v.  Weir,  16  C.  B.,  N, 
471. 

(rf)  Bottomley  t.  Xuttall,  5  C. 
N.  S.  137,  and  cases  there  cited. 

{e)  See,  in  connection  with  the  tfl 
Croft  V.  London  and  Xorth  West 
£.  C,  3  B.  &  S.  436. 

(/)  Post,  Book  II.,  Chap.  1. 

(g)  Ford  v.  Beech,  11  Q.  B.  8 
867 :  distinguished  in  Slater  v.  Jot 
L.  R.  8  T^\.  190,  192;  Gibbons 
Vouillon,  8  C.  B.  483;   Behhaw 
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^  Sometimes  a  plaintiff,  in  order  to  avoid  incurring  useless  ^t"*!^^*.'^^^^ 
xpense  and  disappointment,  will  be  well  advised  to  examine 
[le  Statute  of  Limitations  (h)  applicable  to  his  case,  with  a 
iew  to  ascertaining  whether  his  remedy  is  barred  by  its 
provisions,  or  with  a  view  to  preventing  its  operation. 
It  may  also  be  advisable  for  the  claimant  also  to  consider 
hether  the  proposed  "action  can  be  barred  by  applying  the 
octrine  of  res  judicata  (i),  or,  is  so,  by  some  express 
aactment. 

3.  Where  the  proposed  action  is  to  be  brought  under  the  statutory 

'■       ^  "  reqmre- 

rovisions  of  an  Act  of  ParHament,  care  must  be  taken  that  '"®°^- 
le  requirements  (if  any)  of  the  particular  Act  having 
3ference  to  matters  preliminary  to  the  issuing  of  the  writ 
e  complied  with  (k).  In  some  cases,  for  instance,  the 
Dnsent  of  a  Judge  (l),  or  of  the  Attorney-General  (m),  may 
e  indispensable  before  commencing  the  action. 

4.  Another  point  for  consideration  may  be,  whether  or  Notice  of 

Si  c  Lion. 

ot  any  kind  of  notice  is  necessary  before  suing. 
It  is  indeed  true,  that,  wherever  the  enforcement  of  a 
ght  of  action  is  contemplated,  some  reasonable  notice  of 
le  intended  proceeding  (even  when  not  in  strictness 
^quisite),  or  some  demand  for  pecuniary  compensation,  or 
)me  request  for  the  performance  of  that  which  has  been 
Tongfully  left  undone,  should  be  made  upon  the  opposite 
irty,  in  order  that  a  fair  opportunity  for  an  amicable 
ittlement  may  thus  be  afforded  him.  And  hence  it  is, 
lat  a  respectable  solicitor  will  always  make  a  demand  of 
^me  sort  on  behalf  of  his  client  before  complying  with  his 
istructions  as  to  issuing  the  writ.     Cases  do,  moreover, 

vA,  11  C.  B.  191;   JFebb  v.  Spicer,  D.  271;  Concha  v.  Concha,  11   App. 

;  Q.  B.  886;  Bottmnley  v.  Nuttall,  Cas.  541. 

'pra.     See  Bateson  v.  Gosling,  L.  R.  {k)  See,  for  instance,  New  River  Co. 

C.  P.  9  j^  Newington  v.  Levy,  L.  R.  v.  Mather,  L.  R.  10  C.  P.  442  ;  lea 

C.  P.  607,  followed  in  Sail  v.  Zevu,  v.  Abergavenny  Comm.,  16  Q.  B.  D. 

R.  10  C.  B.  154.  18. 

{h)  Post,  pp.  153  et  seq.  {T)  Grant  v.  Broivn,  1  D.  &  L.  799. 

[i)  See,    for    instance,     Wright    v.  (>«)  Boijce  v.  Higgins,  14  C.  B.  1  ; 

jiidon  General  Omnibus  Co.,  2  Q.  B.  Bochfort  v.  Atherley,  1  Ex.  D.  511. 

I  2 
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Deiiiauil  uf 
warraut. 


Nature  of 
claiui. 


present  themselves,  in  which  proof  of  a  demand  and  refusal 
may,  on  other  gromids,  be  highly  expedient,  or  may  even 
be  indispensable  to  a  successful  issue,  ex.  gr.,  where  the 
action  is  brought  for  "wrongfully  depriving  plaintiff  of 
goods,"  it  may,  in  the  absence  of  other  proof,  be  needed  as 
evidence  of  the  tort ;  or  in  an  action  for  slander,  which  it 
may  be  unsafe  to  bring  without  previously  inquiring 
whether  the  adverse  party  means  to  abide  by  the  slander- 
ous imputation  complained  of  or  will  retract  it  (w). 

But,  besides  cases  like  those  just  alluded  to,  there  are 
many  statutes,  under  which  formal  notice  is  essential  before 
commencing  an  action  (o)  ;  something  having  been  done 
which  ought  not  to  have  been  done,  or  something  omitted 
which  ought  to  have  been  done  (p). 

WTiere  protection  of  this  kind  is  conferred  by  the  statute 
law,  difficulty  may  occur  in  determining  whether  the  defen- 
dant has  so  acted  as  to  have  brought  himself  within  the 
words  and  meaning  of  the  particular  clause,  which  requires 
that  notice  of  action  should  be  given  (q). 

In  some  cases  it  is  also  necessary,  before  commencing  an 
action  against  constables  and  other  officers,  to  make  a 
demand  for  the  warrant  under  which  they  committed  the 
act  complained  of  (r). 

5.  Assuming  that  proper  notice,  when  it  is  requisite,  has 
been  given,  the  plaintiff  must  carefully  consider  "  the  nature 
of  the  claim  "  to  be  made,  or  of  "  the  relief  or  remedy  "  to 
J.,  Grif. 


(w)  Per  Lord  Denman,  C, 
fiths  V.  Lewis,  7  Q.  B.  66. 

As  to  giving  defendant  sufficient 
opportunity  of  tendering  amends  before 
commencing  proceedings,  see  56  &  57 
Vict.  c.  61,  8.  1  (d). 

(o)  See  Jolijfe  v.  Wallasey  Local 
Board,  L.  R.  9  C.  P.  62,  and  cases 
there  cited ;  Chamberlain  v.  Kitig, 
L.  R.  6  C.  P.  474 ;  Kent  v.  Great 
Western  It.  C,  3  C.  B.  714;  Carptte 
T.  London  and  Brighton  £.  C,  5  Q.  B. 
747. 

(/>)  Per  Keating,  J.,  L.  R.  9  C.  P., 
81,  82. 


[q)  Hughes  T.  Buckland,  15  M.  & 
W.  346,  with  which  compare  Downing 
V.  Capel,  L.  R.  2  C.  P.  461.  See 
Horn  V.  Thoi-nborough,  3  Exch.  846 ; 
Cobbett  V.  Warner,  1  H.  &  N.  388 ; 
Gartm  v.  Great  Western  B.  C,  E.  B. 
&  E.  837  ;  Booth  v.  Clive,  10  C.  B. 
827 ;  Ace.  Hermann  v.  Seneschal 
13  C.  B.,  N.  S.  392,  404 ;  Boberts  v. 
Orchard,  2  H.  &  C.  769  (with  which 
compare  Leete  v.  Hart,  L.  R.  3  C.  P. 
322) ;  Chamberlain  v.  King,  L.  R.  6 
C.  P.  474. 

(r)  24  Geo.  2,  c.  44,  s.  6  ;  61  &  52 
Vict.  c.  43,  s.  54. 
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be  required  in  the  action,  a  statement  whereof  must  be 
indorsed  upon  the  writ  of  summons  (s).  And  if  the  claim 
be  founded  on  a  legal  right,  the  plaintiff  will  assign  it  to  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice. 
Should  a  mistake'  be  made  in  thus  assigning  the  action, 
delay  and  expense  may  be  incurred. 

6.  Before  commencing  his  action,  the  plaintiff  must  of  ,^et^j,f  *° 
course  determine  by  and  against  whom  it  should  be  brought ; 
bearing  in  mind  these  elementary  rules  (1)  that  a  man 
cannot  sue  himself  (t),  and  (2)  that  the  onus  of  showing 
that  a  complainant  has  lost  the  ordinary  right  to  maintain 
an  action  lies  on  him  who  denies  such  right  (u). 

In  general,  "  The  proper  person  to  bring  an  action  is  the 
person  whose  right  has  been  violated "  (x).  He,  for 
instance,  should  sue  whose  legal  right  or  property  has  been 
affected  by  the  tortious  act  of  another  (y) .  A  non-compliance 
with  this  rule  will  not,  however,  necessarily  defeat  the 
action ;  for  should  it  be  commenced  in  the  name  of  the 
wrong  person  as  plaintiff,  the  Court  or  Judge  will,  if 
satisfied  that  it  has  been  so  commenced  through  a  bond 
fide  mistake  (and  if  it  be  necessary  for  the  determination  of 
the  real  matter  in  dispute  so  to  do),  order  any  other  person 
or  persons  to  be  substituted  or  added  as  plaintiff  or  plaintiffs 
upon  such  terms  as  may  be  just  (z),  provided  he  or  they 
consent  (a).  Moreover,  all  persons  may  be  joined  as 
plaintiffs  in  whom  the  right  to  any  relief  claimed  is  alleged 
to  exist,  whether  jointly,  severally,  or  in  the  alternative  (b). 
Thus  an  action  for  libel  has  been  held  maintainable  at  suit 

(«)  Post,  p.  125.  (z)  Order  xvi.,  R.  2.     Turquand  v. 

(;;)  Simpson    v.    Thomson,   3    App.  Fearon,   4    Q.    B.    D.    280 ;     Val  de 

Cas.  288.    See  Girdlestone  v.  Brighton  Travers  Co.  v.  London  Tramways  Co., 

Aquarium  Co.,  4  Ex.  D.  107.  48  L.  J.  C.  P.  312.     See  Ayscough  v. 

(w)  Mulkern  v.  Lord,  4  App.  Cas.  Bullar,  41  Ch.  D.  341. 

182.  193.  (a)   Tryon  v.  Nat.  Prov.  Inst.,  16 

{x)  Per  Willes,  J.,  GrayY.  Fearson,  Q.  B.  D.  678. 

L.  R.  5  C.  P.  574.  [b)  Order  xvi.,  R.  1.     See  as  to  this 

[y]  See  per  Lord  Kenyan,   C.    J.,  rule,  Hannay  v.  Smurthwaite,  (1893) 

Dawes  v.  Peck,  8  T.  R.  332;  4  R.  R.  2  Q.  B.  412,  per  Bowen,  L.  J.,  and 

675.  (1894)  A.  C.  494. 
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of  eight  persons    neither    in    partnership  nor   otherTiise 
interested  than  as  having  been  jointly  libelled  (c). 

Judgment,  moreover,  may  be  given  for  one  or  more  of  | 
several  plaintiffs  for  such  rehef  as  he  or  they  may  be  entitled  '« 
to  {d).  And  where  there  are  numerous  parties  having  the 
same  interest  in  one  action,  one  or  more  of  such  parties 
may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  to 
defend  in  such  action,  on  behalf  or  for  the  benefit  of  all 
interested  {e). 

The  most  general  rule  at  common  law  as  to  choosing  the 
defendant  in  an  action  is — that  the  person  committing  the 
alleged  breach  of  contract  or  tortious  act,  or  asserting  a  right 
or  title  adverse  to  the  plaintiff's,  should  be  sued.  And  it 
has  been  judicially  observed  that  "  all  parties  against  whom 
remedy  or  relief  is  sought  should  if  possible  be  joined  in  the 
same  action  "  (/). 

It  may,  moreover,  be  advisable  to  join  two  persons  as  co- 
defendants  if  doubt  exists  as  to  which  of  them  is  liable, 
ex.  gr.,  if  the  owner  of  land  erect  on  it  a  nuisance  and  then 
demise  the  land  for  a  term,  he  will  be  liable  for  the  erection 
of  the  nuisance  in  the  first  instance,  though  circumstances 
must  determine  whether  the  lessor  or  lessee  be  liable  for  its 
continuance,  whether  the  demise  could  be  held  to  operate  as 
an  affirmance  of  the  nuisance  ig),  or  whether  the  tenant  has 


(e)  Booth  V.  Briteoe,  2  Q.  B.  D. 
496;  Gort  v.  Rouney,  17  Q.  B.  D. 
625.  See  the  observations  npon  these 
cases,  Smurthtcalte  t.  Hannay,  (1894) 
A.  C.  494,  reversing  C.  A.,  (1893) 
2  Q.  B.  412;  cf.  also  Sondes  v. 
midimith,  (1893)  1  Q.  B.  771. 

(d)  Order  xvi.,  R.  1. 

The  defendant,  though  unsuccessful, 
will,  however,  be  entitled  to  his  costs 
occasioned  by  the  misjoinder. 

{e)  Order  xvi.,  R.  9.  De  Eart  v. 
Stetenton,  1  Q.  B.  D.  313.  This  rule 
applies  only  to  persons  who  have  or 
claim  some  proprietary  right,  which  they 
are  asserting  or  defending  in  the  cause 
or   matter,    cf.  Temperton  v.  Russell, 


(1893)  1  Q.  B.  435  (C.  A.).  See  also 
Wood  V.  McCarthy,  (1893)  1  Q.  B. 
775,  where  it  was  held  that  the  order 
can  be  made  even  although  some  of 
those,  on  whose  behalf  authority  to 
defend  is  given,  object. 

(/)  Norris  v.  Beazley,  2  C.  P.  D.  87. 

{g)  Rosewell  v.  Prior,  2  Salk.  460  ; 
Mason  v.  Shrewsbury  and  Hereford 
£.  C,  L.  R.  6  Q.  B.  578  ;  Todd  v. 
Flight,  9  C.  B.,  N.  S.  377 ;  Rich  v. 
BasterJUld,  4  C.  B.  801 ;  Russell  v. 
Briant,  8  C.  B.  836  ;  recognised  in 
Lyon  V.  Knowles,  3  B.  &  S.  563,  565  ; 

5  Id.,  751  ;  Holmes  v.  Wilson,  10  Ad. 

6  E.  603. 
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undertaken  to  keep  the  premises  in  repair  and  thereby  has 
relieved  the  landlord  from  responsibility  (h).  "  There  are," 
it  has  been  said,  **  only  two  ways  in  which  landlords  or 
owners  can  be  made  liable  in  the  case  of  an  injm-y  to  a 
stranger  by  the  defective  repair  of  premises  let  to  a  tenant, 
the  occupier  and  the  occupier  alone  being  prima  facie  liable : 
Ist,  in  the  case  of  a  contract  by  the  landlord  to  do  repairs, 
where  the  tenant  can  sue  him  for  not  repairing ;  2ndly,  in 
the  case  of  a  misfeasance  by  the  landlord,  as,  for  instance, 
where  he  lets  premises  in  a  ruinous  condition  "  (i). 

Now,  in  a  state  of  things  such  as  referred  to,  and  generally, 
where  in  an  action,  founded  upon  contract  or  otherwise,  the 
plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is 
entitled  to  redress,  he  may  join  two  or  more  defendants,  to 
the  intent  that  the  question  as  to  which,  if  any,  of  them  be 
liable,  and  to  what  extent,  may  be  determined  (A;)-  The 
plaintiff  may  also  join  as  defendants  in  an  action  all  persons 
against  whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative.  And  judg- 
ment may  be  given  against  one  or  more  of  the  defendants 
according  to  their  respective  liabilities  (Z).  Moreover,  it  is 
not  necessary  that  each  defendant  should  be  interested  as 
to  every  cause  of  action  included  in  any  proceeding  against 
him,  but  such  order  as  may  appear  just  will  be  made  to 
prevent  a  defendant  from  being  embarrassed  or  put  to 
expense  by  being  required  to  attend  proceedings  in  the  action 
in  which  he  may  have  no  interest  (m).  Further,  the  plaintiff 
may,  at  his  option,  join  as  parties  to  the  action  all  or  any  of 
the  persons  severally,  or  jointly  and  severally,  liable  on  any 
one  contract,  including  parties  to  bills  of  exchange  and  pro- 
missory notes  («).     And  no  action  will  be  defeated  by  reason 

(A)  Pretti/  V.  Bichnore,  L.  E.  8  C.  Inter -oceanic  M.  C.  v.  Lefevre,  2  Ex.  D. 

P.    401  ;    approved    in    Gwinnell    v.  301 ;  Child  v.  Stenning,  5  Ch.  D.  695. 

Earner,  L.  E.  10  C.  P.  658.  (/)  Order  xvi.,  E.  4. 

(i)  Kelsm  y .  Liverpool  Brewery  Co.,  Im)  Id.,  E.  5. 

2  C.  P.  D.  311.  («)  Id.,  E.  6. 

{k)  Order  xvi.,   E.   7.      Honduras 
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of  the  misjoinder  or  non-joinder  of  parties,  the  Court  dealing 
with  the  matter  in  controversy  so  far  as  regards  the  rights 
and  interests  of  the  persons  actually  before  it  (o). 

Besides  the  above  general  statutory  provisions  as  to  the 
choice  and  joinder  of  parties  to  an  action,  some  specific 
rules  applicable  in  particular  cases  have  been  promulgated, 
partncra.  Any  two  or  more  persons  claiming  or  being  liable  as  co- 

partners, and  carrying  on  business  within  the  jurisdiction, 
may  sue  or  be  sued  in  the  name  of  the  firm  of  which  they 
were  co-partners  at  the  time  when  the  cause  of  action 
accrued :  and  in  such  case  application  may  be  made  by 
summons  to  a  Judge  for  a  statement  of  the  names  of  the 
persons  who  are  co-partners  in  such  firm,  to  be  furnished  in 
such  manner,  and  verified  on  oath  or  otherwise,  as  the 
Judge  may  direct ;  if  the  plaintiff  knows  the  firm  to  have 
been  dissolved  before  action,  he  must  serve  the  partners 
separately  (p). 

Any  person  carrying  on  business  within  the  jurisdiction 
in  a  name  or  style  other  than  his  own  name  may  be  sued  in 
such  name  or  style  as  if  it  were  a  firm  name ;  and,  so  far 
as  the  nature  of  the  case  will  pennit,  all  rules  relating  to 
proceedings  against  firms  shall  apply  (q). 
uSk^p£:y.  Claims  by  a  trustee  in  bankruptcy  as  such  cannot,  unless 
by  leave,  be  joined  with  a  claim  by  him  in  any  other 
capacity  (r). 

Infants  may  respectively  sue  as  plaintiffs  by  their  next 

friends,  and  may  defend  by  their  guardians  appomted  for 

5S^        that  purpose.     A  married  woman  may  sue  and  be  sued  as 

provided  by  the  Married  Women's  Property  Act,  1882  (s). 

(o)  Order  xri". .?•  11-     ,  Seineman  v.  Sale,  (1891)  2  Q.  B.  83. 

(p)  Order  xlviu.,  A.,  Rules  1  and  3.  An  agency  even  though  the  name  of 

If  the  firm  does  not  carry  on  husiness  the  firm  be  painted  on  the  door  wiU  not 

within   the  jurisdiction  it  cannot  be  suffice,   Grant  v.  Anderson,  (1892)  1 

eaed   in    the  firm    name,  Rtusell  v.  Q.  B.  108                            '  v        / 

Camhefort,  23  Q.  B.  D.  626  ;    Western  (q)  Order  xlviii.,  A  ,  R  11 

National  Bank  of  New  York  v.  Ferez  (r)  Order  xviii    R   3 

Triana  i  Co.,  (1891)  1  Q.  B.  304;  (,)  Order  xvi.,  r/i6*.     As  to  mar- 


Infanta. 
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And  claims  by  or  against  husband  and  wife  may,  unless 
otherwise  ordered,  be  joined  with  claims  by  or  against  either 
of  them  separately  (t) . 

Where  a  lunatic  or  person  of  unsound  mind,  not  so  found  noh 

compoteK 

by  inquisition,    might  formerly  have  sued  as  plaintiff  or  mentis. 
would  have  been  liable  to   be   sued   as   defendant  in   an 
action  (u),  he  may  sue  by  his  committee  or  next  friend,  and 
may  defend  an  action  by  his  committee  or  guardian  (v). 

In  respect  of  a  breach  of  contract  committed  in  the  life-  Executors 

.     .  'lid  ailmi- 

time  of  a  contractor,  his  executors  or  admmistrators  may  nistrators. 
in  general  sue  at  common  law  (x).  The  right  of  personal 
representatives  to  sue  in  tort  is  however  given  and  regulated 
by  statute  (y).  By  the  4  Edw.  3,  c.  7,  reciting,  that,  "  in 
times  past  executors  have  not  had  actions  for  a  trespass 
done  to  their  testators,  as  of  the  goods  and  chattels  of  the 
same  testators  carried  away  in  their  lifetime,"  it  is  enacted, 
"that  the  executors  in  such  cases  shall  have  an  action 
against  the  trespassers,"  in  like  manner  as  they  whose 
executors  they  are  should  have  had  if  they  were  living.  An 
administrator  is  within  the  equity  of  this  statute,  and  by 
25  Edw.  3,  st.  5,  c.  5,  the  like  remedy  is  extended  to  the 
executor  of  executors. 

Again,  the  3  &  4  Will.  4,  c.  42,  provides,  upon  certain 
conditions,  a  remedy  by  the  executors  or  administrators  for 
injuries  done  to  the  real  estate  of  any  deceased  person  com- 
mitted in  his  lifetime  (z).  The  most  important  modification, 
however,  of  the  maxim  Actio  jJersonalis  moritur  cum  per- 

ried    women,   cf.    Married    "Women's  C.  257,  265. 

Property  Act,  1893,  (56  &  57  Vict.  c.  (»/)  1  Wms.  Saund.  216a. ;  Le Mason 

63),  s.  1.  V.  Dixon,  Sir  W.  Jones,  174  ;  Raymond 

(t)  Order  xviii.,  Rules  4  &  7.  v.  Fitch,  2  Cr.  M.  &  R.  588  ;  Palgrave 

(m)  Post,  Book  II.  V.  Windham,  I  Six.  212  ;  Bunbicry  v. 

\v)  Order  xvi.,  R.  17.  Hewson,   3    Exch.    558;    Morgan    v. 

{x)  Book  II.  Thomas,   8  Exch.  302 ;    Welchman  v. 

Executors  have  a  joint  and  entire  Sturgis,    13   Q.  B.  552 ;    Barnett  v. 

interest  in  the  testator's  goods,  even  Earl  of  Guildford,  11  Exch.  19,  and 

■when  one  only  of  them  has  proved  the  cases  cited  post,  Book  II.,  Chap.  VII., 

will;   Webster  v.  Spencer,  3  B.  &  Aid.  s.  2. 

363.     See  Venables  v.  East  India  Co.,  [z)  Sect.  2.     Cf.  Jones  v.  Simes,  43 

2  Exch.  633 ;  Stubs  v.  Stubs,  1  H.  &  Ch.  D.  607. 
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8ond  (a)  has  been  effected  by  the  stat.  9  &  10  Vict.  c.  93 
(amended  by  27  &  28  Vict.  c.  95),  which  was  enacted  with  a 
view  of  compensating  the  families  of  persons  killed  by 
accident,  and  which  the  reader  will  find  commented  on 
hereafter. 

Another  general  rule  with  regard  to  executors  and  admi- 
nistrators is  that  being  personal  representatives  of  the 
deceased,  though  not  expressly  named  (&),  they  are  liable, 
to  the  extent  of  assets,  on  all  his  covenants  and  contracts 
broken  in  his  lifetime,  and  on  such  as  are  broken  after  his 
death,  provided  that  his  skill  or  taste  were  not  required  for 
their  performance  (c),  and  that  they  were  not  to  be  per- 
formed by  him  in  person  or  limited  expressly  to  his 
lifetime  (d).  In  Hamhleij  v.  Trott  {e),  Lord  Mansfield  laid 
it  down,  that,  "  when  the  cause  of  action  is  money  due, 
or  a  contract  to  be  performed,  gain  or  acquisition  of  the 
testator  by  the  work  and  labour  or  property  of  another,  or  a 
promise  of  the  testator,  express  or  implied, — where  these 
are  the  causes  of  action,  the  action  survives  against  the 
executor." 

The  3  &  4  Will.  4,  c.  42,  s.  2,  regulates  in  some  important 
particulars  (/)  actions  against  executors  and  administrators. 
It  recites  that  there  had  been  no  remedy  provided  by  law 
for  certain  wrongs  done  by  a  person  deceased  in  his  lifetime 
to  another  in  respect  of  his  property  real  or  personal — and 
it  then  proceeds  to  enact  that  action  of  "  trespass  or  on  the 


(a)  Raymond  v.  Fiteh,  2  Cr.  M.  & 
R.  597  ;  Jiicketta  v.  Weaver,  12  M.  & 
W.  723  ;  Leg.  Max.,  6th  ed.,  p.  855. 

(«)  WiUianu  T,  Burrell,  I  C.  B. 
402;  Lock  v.  Furze,  19  C.  B.,  N.  S. 
96. 

(c)  Siboni  v.  Kirkman,  1  M.  &  W. 
423;  Tasker  t.  Shepherd,  6  H.  &  N. 
675. 

(«f)  Hyde  v.  Dean  and  Canons  of 
Windtor,  Cro.  Eliz.  552  ;  cited  per 
Wiohtman,  J.,  Penfold  v.  Abbott,  32 
L.  J.,  Q.  B.  67,  68 ;  Morgan  v.  Ravey, 
6  H.  &  N.  265 :   Judgm.,   Taylor  \. 


Caldwell,  3  B.  &  S.  835. 

(e)  1  Cowp.  375.  See  Ex  parte  Tin- 
dal,  8  Bing.  404 ;  Fouell  v.  Graham, 
7  Taunt.  580 ;  18  R.R.  593 ;  3  &  4 
Will.  4,  c.  42,  s.  14 ;  4  &  5  W,  &  M. 
c.  24,  8.  12 ;  Trior  v.  Sembioto,  8  M. 
&  "W.  889,  890. 

(/)  As  to  the  liability  ex  delicto  of 
personal  representatives  generally,  see 
Mambly  v.  Trott,  1  Cowp.  373,  375, 
recognised  7  Ad.  &  E.  429  :  per  Lord 
Kenyan,  C.  J.,  3  T.  R.,  549  ;  Com. 
Dig,  "Administration"  (B.  15). 
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case,"  i.e.,  for  a  direct  or  indirect  tort,  "  may  be  maintained 
against  the  executors  or  administrators  of  any  person  de- 
ceased," the  wrong  having  been  done  by  him  in  his  lifetime 
to  another  in  respect  of  property  real  or  personal  (r/),  so  as 
such  injury  shall  have  been  committed  within  six  calendar 
months  before  such  person's  death  (h),  and  so  as  such 
action  shall  be  brought  within  six  calendar  months  after 
such  executors  or  administrators  shall  have  taken  upon 
themselves  the  administration  of  the  estate  and  effects  of 
such  person  (i).  Thus,  for  a  tort  to  the  property  of 
another,  whether  real  or  personal,  a  remedy  adapted  to 
the  circumstances  may  be  enforced  against  the  personal 
representatives  of  the  party  originally  liable  (j). 

But  neither  the  above  Act  nor  the  9  &  10  Vict.  c.  93  (k) 
(amended  by  27  &  28  Vict.  c.  95)  supply  any  remedy 
against  the  representatives  of  one  deceased  who  has  com- 
mitted a  tort  to  the  person  of  another,  whether  death  has 
or  has  not  thence  resulted. 

Claims  by  (Z)  or  against  an  executor  or  administrator,  as 
such,  may,  unless  otherwise  ordered,  be  joined  with  claims 
by  or  against  him  personally,  if  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or 
defendant  sues  or  is  sued  as  representative  (??«) .  It  is  further 
provided  that  trustees,  executors  and  administrators  may 
sue  and  be  sued  on  behalf  of  or  as  representing  the  property 
or  estate  of  which  they  are  representatives,  without  joining 
any  of  the  parties  beneficially  interested  therein,  though 

{ff)  See  Morgan  v.  Raveij,  6  H.  &  statute  is  the  right  of  the  legal  personal 

N.  265.  representative   under   the  Employer's 

[h)  Richmond  v.  Nicholson,  8  Scott,  Liability  Act,  1880  (43  &  44  Vict.  c. 

134.  42). 

(?■)  See  Fowell  v.  Rees,  7  Ad.  &  E.  {I)  The  rule  at  common  law  is  that 

426.  executors  may  sue  as  such  where  the 

{j)   Ward  V.  Audland,  16  M.  &  W.  damages  recovered  would  be    assets  : 

862 ;    Le  Mason  v.    Dixon,    Sir    W.  Abbott  v.  Farjitt,  L.  E.  6  Q.  B.  346. 

Jones,  173,  174  ;  and  authorities  cited  See  &ho  Satchardv.  Mege,  18  Q.  B.  D. 

supra,  n.  (/).  771 ;  Oake)/  v.  Dalton,  35  Ch.  D.  700  ; 

[k)  Lord  Campbell's  Act.    Compara-  Bowker  v.  Evans,  15  Q,,  B.  D.  565. 
ble  with  the  right  of  action  under  this  (>«)  Order  xriii.,  Eules  6  and  7.  _ 
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Change  of 
inrties  by 
death,  &c« 


the  Court  or  a  Judge  may,  at  any  stage  of  the  proceedings, 
order  any  of  such  persons  to  be  made  parties  to  the 
action,  either  in  addition  to  or  in  Ueu  of  those  previously 
existing  (n). 

By  Order  XVII.  the  proceedings  in  an  action  are  not 
abated  by  reason  of  the  marriage,  death,  or  bankruptcy 
of  any  of  the  parties  to  it,  if  the  cause  of  action  survive  or 
continue,  and  do  not  become  defective  by  the  assignment, 
creation,  or  devolution  of  any  estate  or  title  pendente  lite  (o). 

In  case  of  such  marriage,  death  or  bankruptcy,  or  the 
devolution  of  estate  by  operation  of  law,  of  any  party  to  an 
action,  the  Com*t  or  a  Judge  may,  if  it  be  necessary  for  the 
complete  settlement  of  all  the  questions  involved  in  the 
action,  order  that  the  husband,  personal  representative, 
trustee,  or  other  successor  in  interest,  if  any,  of  such  party 
be  made  a  party  to  the  action  (p).  And  in  case  of  any 
assignment,  creation,  or  devolution  of  any  estate  or  title 
pendente  lite,  the  action  may  be  continued  by  or  against  the 
person  to  or  upon  whom  such  estate  or  title  has  come  or 
devolved  (</). 

Wliere  by  reason  of  marriage,  death  (r),  or  bankruptcy, 
or  any  other  event  occurring  after  the  commencement  of 
an  action,  and  causing  a  change  or  transmission  of  interest 
or  liability,  or  by  reason  of  any  person  interested  coming 
into  existence  after  the  commencement  of  the  action,  it 
becomes  necessary  or  desirable  that  any  person  not  already 
a  party  should  be  made  a  party  to  the  action,  or  that 
any  person  already  a  party  should  be  made  a  party  thereto 
in  some  other  capacity,  an  order  to  that  effect  may  be 
obtained  («). 


(«)  Id. ;  Order  xvi.,  R.  8.  This 
rule  applies  to  trustees,  executors  and 
adminutrators,  sued  iu  proceedings  to 
enforce  a  security  by  foreclosure  or 
otherwise  (E.  S.  C.,Nov.  1893,  R.  4). 

(o)  Order  xvii.,  R.  1. 

{p)  Order  xvii.,  R.  2.    Such  person 


becomes  personally  liable  to  the  costs  ; 
see  Boynton  v.  Boynton,  4  App.Ca.  733  ; 
Borneman  v.  Wilson,  28  Ch.  D.  53. 

{q)  Id.,  R.  3. 

(r)  See  Ttcycross  v.  Grant,  4  C.  P. 
D.  40. 

(«)  Order  xvii.,  R.  4. 
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Where  a  defendant  in  the  action  claims  to  be  entitled  to 
contribution  or  iademnity,  over  against  any  person  not  a 
party  to  the  action,  such  person  may,  after  notice  in  form 
provided,  be  made  a  party  to  the  action,  and  his  liability  to 
the  defendant  may  be  decided  at  the  trial  (0. 

2.  Proceedings  from  Writ  inclusive  to  Appearance. 

Assuming  that  the  various  points  suggested  for  con- 
sideration before  commencing  an  "  action "  have  been 
disposed  of,  the  first  step  to  be  taken  is  that  of  summoning 
the  party  against  whom  the  action  is  to  be  brought  into  the 
Com't  in  which  it  is  meant  to  be  carried  on.  It  is  accord- 
ingly ordered  that  "  every  action  in  the  High  Court  of 
Justice  shall  be  commenced  by  a  writ  of  summons,  dated  of 
the  day  when  issued,  indorsed  with  a  statement  of  the 
nature  of  the  claim  made,  or  of  the  relief  or  remedy 
required  in  the  action,  and  specifying  the  Division  of  the 
High  Com't  to  which  it  is  intended  that  the  action  should 
be  assigned  "  (ii). 

The  writ  of  summons,  if  meant  for  service  within  the 
jurisdiction,  is  addressed  to  the  defendant,  and  is  thus 
worded  :  "  We  command  you.  That  within  eight  days  after 
the  service  of  this  writ  on  you,  inclusive  of  the  day  of  such 
service,  you  do  cause  an  appearance  to  be  entered  for  you 
in  an  action  at  the  suit  of  A.  B.;  and  take  notice,  that  in 
default  of  your  so  doing  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence ''  {x). 

Should  a  mistake  be  made  in  selecting  a  Division  of  the 
High  Court  to  which  the  action  is  assigned,  a  transfer  of 
the  action  to  some  other  Division  would  be  ordered,  other- 
wise all  interlocutory  proceedings  in  the  action  will  be  taken 
in  the  Division  specified  in  the  writ  iy). 

{t)  Order  xn.,  Rules  48  to  55.  Form  I^o.  1, 

In)  Order  ii.,  Eules  1,  8.  (y)  38   \  39  Yict,   c.    77,  s.    11 ; 

{x)  E.   S.  C,  App.   (A),  Part  I.,       Order  xlix. 
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The  indorsement  of  claim  must  be  made  on  the  writ  of 
smnmons  before  it  is  issued  (z).  It  is  not,  however, 
essential  that  this  indorsement  should  set  forth  the  precise 
ground  of  complaint,  or  the  precise  remedy  or  relief  to 
which  the  plaintiff  considers  himself  entitled.  The  indorse- 
ment may  by  leave  of  the  Court  or  Judge  be  amended  if 
necessary  (a).  If  the  plaintiff  sues  or  the  defendant  is  sued 
in  a  representative  capacity,  this  should  be  shown  by  the 
indorsement  (6). 
specuiin-         Where  the  plaintiff  seeks  merely  to  recover  "a  debt  or 

dorsement. 

liquidated  demand  in  money  payable  by  the  defendant,  with 
or  without  interest,  arising  (a)  upon  a  contract,  express  or 
implied,"  ex.  gr.,  "  on  a  bill  of  exchange,  promissory  note, 
cheque,  or  other  simple  contract  debt,  or  (b)  on  a  bond  or 
contract  under  seal  for  payment  of  a  liquidated  amount 
of  money,  or  (c)  on  a  statute  where  the  sum  sought  to  be 
recovered  is  a  fixed  sum  of  money  or  in  the  nature  of  a  debt 
other  than  a  penalty,  or  (d)  on  a  guaranty,  whether  under 
seal  or  not,  where  the  claim  against  the  principal  is  in  res- 
pect of  a  debt  or  hquidated  demand  only,  or  (e)  on  a  trust, 
or  (f)  in  actions  for  the  recovery  of  land,  with  or  without  a 
claim  for  rent  or  mesne  profits,  by  a  landlord  against  a 
tenant  whose  t€rm  has  expired,  or  has  been  duly  determined 
by  a  notice  to  quit,  or  against  persons  claiming  under  such 
tenant,  the  writ  of  summons  may,  at  the  option  of  the 
plaintiff,  be  specially  indorsed  with  a  statement  of  his  claim 
or  of  the  remedy  or  relief  to  which  he  claims  to  be 
entitled  "(c).  And  wherever  the  plaintiff's  claim  is  for  a 
debt  or  liquidated  demand  only,  the  indorsement,  besides 
stating  the  nature  of  the  claim,  should  state  the  amount 
claimed  for  debt,  or  in  respect  of  such  demand,  and  for 
costs  respectively,  and  should  further  state,  that  upon  pay- 

(--)  Order  iii.,  R.  1.  (J)  Order  iii.,  R.  4. 

(a)  Order  xxviii.,  R.  1,     And  see  [c]  Order  iii.,  R,  6. 

Order  xx.,  R.  4. 
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ment  thereof  within  four  days  after  sernee,  or  in  case  of  a 
■writ  not  for  service  within  the  jurisdiction  within  the 
time  allowed  for  appearance,  further  proceedings  will  be 
stayed  (d). 

A  special  indorsement  on  the  writ  of  summons  will 
enable  the  plaintiff,  in  case  of  appearance  or  of  default  of 
appearance  by  defendant,  to  obtain  speedy  judgment  against 
him(e). 

I  may  add  that  the  address  of  plaintiff,  and  of  his  solicitor, 
if  one  be  employed,  must  be  indorsed  upon  the  writ  of 
summons  (/),  and  if  on  demand  made  by  defendant,  such 
soHcitor  state  that  the  writ  was  not  issued  by  him,  or  with 
his  authority  or  privity,  proceedings  in  the  action  will  be 
stayed  (^). 

A  writ  specially  indorsed  under  Order  III.,  E.  6,  is  now  a 
statement  of  claim,  and  is  regarded  as  a  pleading  (h). 

The  form  of  a  writ  of  summons  for  service  or  notice  out  of  wnt  for 

.  service  out 

the  jurisdiction  (i)  differs   somewhat  from  that   given   at  ofthejxiris- 

••  ^  '  _  ^  diction. 

p.  125,  inasmuch  as  the  time  allowed  in  it  for  appearance 
is  determined  by  reference  to  the  locality  where  the  defen- 
dant is  or  is  supposed  to  be.  This  form  has  to  be  used  not 
only  where  a  single  defendant  but  where  one  or  more  of 
several  defendants  is  or  are  out  of  the  jurisdiction. 
A  writ  is  issued  by  being  sealed  by  the  proper  officer  with  writ,  how 

issued. 

whom  a  copy  is  filed  (k) . 

The  plaintiff  in  an  action,  wherever  resident,  may  either  wnt,  where 
issue  a  writ  of  summons  out  of  the  central  office  in  London, 
or  out  of  the  registry  of  any  district.  Should  the  defendant 
reside  or  carry  on  business  within  such  district,  the  writ 
of  summons,  issued  out  of  the  district  registry,  must  state 
on  the  face  of  it  that  the  defendant  do  cause  an  appearance 

[d]  Id.,  R.  7.  (h)  Order  xx.,  E.  1  (A). 

(e)  Order  xiv.,  R.  1 ;  Order  xiii  (i)  R.  S.  C,  App.  (A),  Part  I., 
R.  3.                                                            Form  Xo.  5. 

(/)  Order  iv.  (k)  Order  v.,  Rules  11,  12. 

(j)  Order  vii.,  E.  1. 


wnt. 
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to  be  entered  at  that  registry.  But  should  the  defendant 
neither  reside  nor  carry  on  business  within  such  district 
there  must  be  a  statement  on  the  face  of  the  writ  that  he 
may  cause  an  appearance  to  be  entered  at  his  option  either 
at  the  district  registry  or  at  the  central  office  (0- 
Service  of  WTieu  the  writ  has  been  issued  and  sealed  it  must — unless 

the  defendant  by  his  solicitor  agrees  to  accept  service  and 
enters  an  appearance — be  served  on  him  (m).  Service  of 
the  writ  is  required  on  grounds  of  natural  justice — which 
demands  that  every  man  shall  have  notice  of  legal  proceed- 
ings instituted  against  him,  in  order  that  he  may  defend 
himself  accordingly — this  proposition,  which  scarcely  needs 
authority  to  support  it,  may  be  illustrated  by  cases  where  it 
has  been  held  to  be  a  sufficient  answer  to  an  action  upon  a 
foreign  judgment  in  our  Courts,  that  notice  of  the  proceed- 
ings abroad  was  not  duly  given  to  the  defendant.  Thus,  in 
Ferguson  v.  Mahon  (w),  to  an  action  on  a  judgment  obtained 
in  the  Court  of  Common  Pleas  in  Ireland,  the  defendant 
pleaded  that  he  had  never  been  arrested  upon,  or  served 
with,  or  at  any  time  had  notice  of  any  process  of  the  Court 
at  the  plaintiff's  suit  for  the  cause  of  action  on  which  the 
judgment  was  obtained,  and  that  he  (the  defendant)  had 
never  appeared  to  the  action  ;  and  this  plea  was  held  good, 
because,  said  Lord  Denman,  C.  J.,  "  when  it  appears,  as 
here,  that  the  defendant  has  never  had  notice  of  the  pro- 
cee*ding  or  been  before  the  Court,  it  is  impossible  for  us  to 
allow  the  judgment  to  be  made  the  foundation  of  an  action 
in  this  country." 

Service  of  the  writ  of  summons  is  made  by  delivering  a 
copy  of  the  ■wTit  to  the  defendant  personally,  and  at  the 
same  time  showing  him  the  original,  if  demanded — should, 
however,  the  plaintiff  be  unable  to  effect  prompt  personal 

(?)  Order  v.,  Eules  1  to  4.  v.  Thellusson,  8  Exch.  638 ;  Sheehy  t. 

(»m)  Order  ix.,  Rules  1,  2.  Professional  Life  Ass.  Co.,  13  C.  B. 

(«)  11  Ad.  &  E.  179;    see  Meeus      787;  Leg.  Max.,  6tli  ed.,  p.  106. 
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service,  the  Court  or  Judge  may  make  such  order  for  sub- 
stituted or  other  service,  or  for  the  substitution  of  notice  for 
service,  as  may  seem  just  (o). 

The  mode  of  serving  the  writ  on  particular  defendants 
and  in  particular  actions  is  specified  in  Order  IX. ;  and  in 
an  action  to  recover  land  in  case  of  V(ica7it  possession  {p), 
service  of  the  writ  when  it  cannot  otherwise  be  effected  may 
be  made  by  posting  a  copy  of  it  upon  the  door  of  the  dwell- 
ing-house or  other  conspicuous  part  of  the  property  in 
question  (q). 

The  person  serving  a  writ  of  summons  is  required,  within 
three  days  at  most  after  such  service,  to  indorse  on  the 
writ  the  day  of  the  month  and  week  of  the  service  thereof, 
otherwise  the  plaintiff  will  not  be  at  liberty,  in  case  of  non- 
appearance, to  proceed  as  he  otherwise  might  do  by  default ; 
and  every  affidavit  of  service  of  the  writ  must  mention  the 
day  on  which  such  indorsement  was  made,  which  rule 
applies  to  substituted  as  well  as  other  service  (r). 

Service  out  of  the  jurisdiction  of  a  writ  of  summons  or  seniceout 
notice  (s)  of  a  writ  of  summons  may  be  allowed  by  the  Court  diction. 
or  a  Judge  in  certain  cases,  viz.,  whenever  (a)  the  whole 
subject-matter  of  the  action  is  land,  situate  within  the  juris- 
diction, with  or  without  rents  or  profits  (t) ;  or  (b)  any  act, 
deed,  will,  contract,  obligation  or  liability  affecting  land  or 
hereditaments  situate  within  the  jurisdiction,  is  sought  to 
be  construed,  rectified,  set  aside,  or  enforced  in  the  action  ; 


(o)  Order  ix.,  R.  2. 

[p)  I.e.,  where  the  premises  sought 
to  be  recovered  are  wholly  deserted 
and  void.  However,  even  where  there 
is  no  tenant  actually  upon  the  premises, 
a  distinction  must  be  taken  between 
a  case  where  the  tenant  has  actually 
abandoned  the  possession,  and  a  case 
where,  although  he  has  discontinued 
to  occupy  the  premises,  he  still  retains 
the  virtual  possession  of  them  or  other- 
wise. In  the  former  only  of  the  two 
cases  just  specified  must  the  claimant 

B.C.L. 


proceed  as  upon  a  vacant  possession; 
Doe  d.  lord  Darlington  v.  CoeU,  4  B. 
&  C.  259. 

{q)  Order  ix.,  R.  9. 

(r)  Id.,  R.  15. 

(s)  Where  the  defendant  is  neither 
a  British  subject  nor  in  British  do- 
minions notice  of  the  writ,  not  the  writ 
itself,  must  be  served  in  accordance 
with  the  comity  of  nations  :  Order  xi., 

\t)  See  Casey  v.  Arnott,2  C.P.D.  24. 
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or  (c)  any  relief  is  sought  against  any  person  domiciled  or 
ordinarily  resident  within  the  jurisdiction ;  or  (d)  in  certain 
administration  cases ;  or  (e)  when  the  action  is  founded  on 
any  breach  or  alleged  breach  within  the  jurisdiction  of  any 
contract  wherever  made,  which  according  to  the  terms 
thereof  ought  to  be  performed  within  the  jurisdiction,  unless 
the  defendant  is  domiciled  or  ordinarily  resident  in  Scot- 
land or  Ireland  (u)  ;  or  (f)  any  injunction  is  sought  as  to 
anything  to  be  done  within  the  jurisdiction,  or  any  nuisance 
within  the  jurisdiction  is  sought  to  be  prevented  or  removed, 
whether  damages  are  or  are  not  also  sought  in  respect 
thereof;  or  (g)  any  person  out  of  the  jurisdiction  is  a 
necessary  or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within  the  jm'is- 
diction  (x). 

The  question  whether  the  subject-matter  of  an  action  is 
such  that  service  of  a  writ  out  of  the  jurisdiction  ought  to 
be  allowed,  is  for  the  decision  of  a  Judge  at  Chambers,  sub- 
ject to  appeal,  and  the  defendant  cannot  raise  the  question 
by  statement  of  defence  (y). 

Every  application  for  an  order  for  leave  to  serve  the  writ 
or  notice  on  a  defendant  out  of  the  jurisdiction  must  be 
supported  by  affidavit,  or  other  evidence  stating  that  in  the 
belief  of  the  deponent  the  plaintiff  has  a  good  cause  of 
action,  and  showing  in  what  place  or  country  such  defendant 
is  or  probably  may  be  found,  and  whether  such  defendant 
is  a  British  subject  or  not,  and  the  grounds  upon  which  the 
application  is  made  (z),  and  by  the  order  giving  leave  to 
effect  such  service  or  give  such  notice  a  time  is  limited 
after  such  service  or  notice  within  which  the  defendant  is  to 
enter  an  appearance,  such  time  to  depend  on  the  place  or 

(m)  See   Reynolds    j.    Coletnan,   35  Soyal    Wax  Candle  Co.,  1  Q.  B.  D. 

W.  R.  813.      See  also  this  case  ex-  404. 

plained  Bell  \.  Antwerp  Line,  (1891)  (y)  Preston  T.  Zamotit,  1   Ex.    D. 

I  Q.  B.  103,  C.A. ;  and  followed  Sein  361. 
T.  SUin,  (1892)  1  Q.  B.  763.  (s)  Order  xi.,  E.  4. 

{x)  Order  xi,  B.   1.     See  Seott  t. 
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country  where  or  within  which  the  writ  is  to  be  served  or 
the  notice  given  (a). 

Notice  in  lieu  of  service  must  be  given  in  the  manner  in 
which  writs  of  sunfmons  are  served  (h). 

The  writ  of  summons  remains  in  force  for  twelve  calendar  Duration  of 

writ. 

months  and  must  be  served  within  that  period  from  the 
date  thereof.  Should  the  defendant,  however,  not  have 
been  served  with  the  writ,  the  plaintiff,  in  order  to  prevent 
the  operation  of  the  Statute  of  Limitations  (c),  or  for  other 
^purposes,  may  before  the  expiration  of  the  twelve  months 
renew  the  writ  on  leave  obtained  from  a  master  or  the  Renewal  of 

writ. 

district  registrar  to  do  so,  and  the  master  or  registrar,  if 
rsatisfied  that  reasonable  efforts  have  been  made  to  serve  the 
lefendant,  or  for  other  good  reason,  may  order  that  the 
original  or  concurrent  writ  of  summons  be  renewed  for  six 
months  from  the  date  of  such  renewal,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ.  The  writ 
cannot  be  renewed  if  the  Statute  of  Limitations  has  run  so 
as  to  bar  the  debt  or  claim  (d). 

The  writ  is  renewed  by  being  marked  with  a  seal  bearing 
the  date  of  its  renewal,  and  a  writ  of  summons  so  renewed 
will  remain  in  force  from  the  date  of  the  issuing  of  the 
original  writ  of  summons  (e). 

"With  a  view  to  facilitating  service  of  the  writ  of  summons  concurrent 
where  there  are  several  defendants  resident  in  different 
parts  of  the  country,  or  where  there  is  a  single  defendant 
whose  precise  residence  is  not  known,  it  is  competent  to  a 
plaintiff  on  issuing  the  original  writ,  or  at  any  time  during 
twelve  months  afterwards,  to  issue  one  or  more  concurrent 
writ  or  writs,  each  such  writ  to  bear  teste  of  the  same  day 

(a)  Order  xi. ,  E.  5.  The  production  of  a  writ  of  sum- 

(b)  Id.,  R.  7.  mons  purporting  to  be  marked  with  the 
{e)  Post,  p.  153,  et  seq.  seal  of  the  Court,  showing  the  same  to 
(d)  Boyle  v.  Kaufman,  3  Q.  B.  D.       have  been  renewed,  will  be  sufficient 

7,    340 ;    followed    Kevcett    v.    Barr,       evidence  thereof,  and  of  the  commence- 
(1891)  1  Q.  B.  98.  ment  of  the  action  as  of  the  first  date 

(«)  Order  viii.,  E.  1.  of  such  renewed  writ:  Id.,  E.  2. 

K   2 
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as  the  original  writ,  and  to  be  marked  with  a  seal  bearing 
the  word  "  concurrent,"  and  the  date  of  issuing  the  con- 
current writ ;  a  concurrent  writ  will  only  be  in  force  for  the 
period  during  which  the  original  writ  is  so  (/). 
^  A  writ  for  service  within  the  jurisdiction  may  be  issued 

and  marked  as  a  concurrent  writ  with  one  for  service,  or 
whereof  notice  in  Heu  of  service  is  to  be  given,  out  of  the 
jurisdiction  ;  and  vice  versa  (g). 
Absconding        Jt  may  \)q  yffQW  here  to  mention  the  stat.  32  &  33  Vict. 

debtor.  •' 

c.  62  {h),  which  enacts  (s.  6)  that  a  person  shall  not  be 
arrested  upon  mesne  process  ;  but  where  the  plaintiff  suing 
in  an  action  in  a  superior  court,  in  which  the  defendant 
would  formerly  have  been  liable  to  arrest,  proves  at  any 
time  before  final  judgment  by  evidence  on  oath,  to  the 
satisfaction  of  a  Judge,  that  the  plaintiff  has  good  cause  of 
action  against  the  defendant  to  the  amount  of  SOL  or 
upwards,  and  that  there  is  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  England  unless  he  be  appre- 
hended, and  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prosecu- 
tion of  his  action ;  that  is  to  say,  that  his  evidence  is 
absolutely  necessary,  not  that  judgment  cannot  be  reahsed 
if  he  goes  ;  disclosing  the  facts  he  is  to  prove,  so  that  if  he 
admits  them  no  order  will  be  made  (t),  such  Judge  may 
order  the  defendant  to  be  arrested  and  imprisoned  for  a 
period  not  exceeding  sLx  months,  unless  and  until  he  has 
sooner  given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out  of 
England  without  the  leave  of  the  Court.  Where,  however, 
the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  will  not 
be  necessary  to  prove  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintiff  in  the 


(/)  Order  vi.,  E.  1.  (A)  Amended  by  41  &  42  Vict.  c.  54. 

(y)  Id.   R  2.  (t)  Day,  C.  L.  P.  Acts,  4th  ed.  407. 
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13rosecution  of  his  action,  and  the  security  given  (instead 
of  being  that  the  defendant  will  not  go  out  of  England) 
mil  be  to  the  effect  that  any  sum  recovered  against  the 
defendant  in  the  action  shall  be  paid,  or  that  the  defendant 
shall  be  rendered  to  prison.  The  defendant  cannot  be  kept 
in  prison  after  final  Judgment  has  been  signed  (k). 

A  defendant  enters  his  appearance  to  a  writ  of  summons  Appearance. 
by  delivering  to  the  proper  officer  a  memorandum  in  writing 
dated  on  the  day  of  delivering  the  same,  and  containing  the 
name  of  the  defendant's  solicitor,  or  stating  that  the 
defendant  defends  in  person ;  he  must  on  the  same  day 
give  notice  to  the  plaintiff  of  his  appearance  either  by  notice 
in  writing  or  by  letter  (l). 

The  appearance  ought  regularly  in  accordance  with  the 
exigence  of  the  writ  to  be  entered  within  eight  days  after  it 
has  been  served  (m).  A  defendant  may,  however,  appear 
at  any  time  before  judgment.  Though,  if  he  do  so  after 
the  time  limited  for  appearance,  he  will  not,  unless  other- 
wise ordered,  be  entitled  to  any  further  time  for  delivering 
his  defence,  or  for  any  other  purpose,  than  if  he  had 
appeared  according  to  the  writ  (n).  The  appearance  may  be 
entered  in  London  (o),  unless  when  the  defendant  to  a  writ 
issued  in  a  district  registry  resides  or  carries  on  business 
within  the  district,  in  which  case  he  must  appear  in  the 
district  registry  (^),  though,  should  he  neither  reside  nor 
carry  on  business  in  the  district,  he  may  appear  either  in 
the  district  registry  or  in  London  (q). 

If  the  defendant  appears,  or  any  of  the  defendants  appear, 


{k)  Euine  v.  Lnnjff,  L.  E.,  8  Ex. 
214. 

{l)  Order  xii.,  Eules  8,  9.  As  to 
the  memorandum  of  appearance,  see 
also  Id.,  E.  13.  A  solicitor  not  en- 
tering an  appearance  in  pursuance  of 
his  written  undertaking  so  to  do  on 
behalf  of  any  defendant  will  be  liable 
to  an  attachment :  E.  18. 

(m)  Ante,  p.  125. 


{n)  Order  xii.,  E.  22. 

Partners  sued  in  the  name  of  their 
firm,  must  appear  individually  in  their 
own  names.  But  all  subsequent  pro- 
ceedings will  continue  in  the  name  of 
the  firm :  Order  xlviii.  A,  E.  5. 

(o)  Order  xii.,  E.  1. 

[p)  Id.,  E.  4. 

{q)  Id.,  E.  5. 
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in  London  the  action  will  proceed  there  unless  the  Court  or 
a  Judge  be  satisfied  that  the  defendant  so  appearing  is  a 
merely  formal  defendant,  or  has  no  substantial  cause  to 
interfere  in  the  conduct  of  the  action  (r).  And  if  a  sole 
defendant  appears,  or  all  the  defendants  appear,  in  the  dis- 
trict registry,  or  if  all  the  defendants  who  appear,  appear  in 
the  district  registry  and  the  others  make  default  in  appear- 
ance, then,  subject  to  the  power  of  removal  (s),  the  action 
will  proceed  in  the  district  registry  (t). 

A  person  appearing  to  defend  an  action  for  the  recovery 
of  land  as  landlord  in  respect  of  property  whereof  he  is  in 
possession  only  by  his  tenant,  must  state  in  his  appearance 
that  he  appears  as  landlord  (u),  and  a  defendant  appearing 
to  a  writ  of  summons  for  the  recovery  of  land  will  be  at 
liberty  to  limit  his  defence  to  a  part  only  of  the  property 
mentioned  in  the  writ  (x).  A  person  not  named  as  a  defen- 
dant ia  a  writ  of  summons  for  the  recovery  of  land  may,  by 
leave,  appear  and  defend,  on  filmg  an  affidavit  showing  that 
he  is  in  possession  of  the  land  either  by  himself  or  by  his 
tenant  {y). 

The  benefit  derivable  to  a  plaintiff  from  specially  indorsing 
the  writ  of  summons  when  that  can  be  done  (z)  is  in  part  (a) 
indicated  by  Order  XIV.,  for  where  the  defendant  appears  to 
a  writ  so  indorsed  the  plamtiff  may,  on  affidavit  verifying 
the  cause  of  action,  and  swearing  that  in  the  deponent's 
belief  there  is  no  defence  to  it,  call  on  the  defendant  to  show 
cause  why  the  plaintifif  should  not  be  at  liberty  to  sign  final 
judgment  for  the  claim  indorsed  on  the  writ,  together  with 
interest  and  costs ;  and  thereupon,  unless  the  defendant,  by 
affidavit,  by  his  own  vivd  voce  evidence,  or  otherwise,  satisfy 
the  Court  or  Judge  that  he  has  a  good  defence  to  the  action 


1 


(r)  Order  xii.,  R 

it)  Order  xii 
(m)  R.  26. 
(x)  R.  28. 


R.  6. 


(y)  R.  25. 

(z)  Ante,  p.  126. 

(a)  See,  as  to  default  of  appearance 
to  a  writ  specially  indorsea,  post, 
p.  136. 
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on  the  merits,  or  disclose  such  facts  as  the  Court  or  Judge 
may  think  sufficient  to  entitle  him  to  be  permitted  to  defend 
the  action,  an  order  will  be  made  empowering  the  plaintiff 
to  enter  judgment  accordingly  (b). 

If  at  the  hearing  of  the  application  it  appears  that  any 
claim  which  could'  not  have  been  specially  indorsed  under 
Order  III.,  Rule  6,  has  been  included  in  the  indorsement  on 
the  writ,  the  Judge  may,  if  he  think  fit,  amend  the  indorse- 
ment by  striking  out  such  claim,  or  may  deal  with  the  claim 
as  if  no  other  claim  had  been  included  in  the  indorsement, 
and  allow  the  action  to  proceed  as  respects  the  residue  of 
the  claim  (c). 

The  power  thus  given  to  the  Court  or  Judge  where  the 
defendant  has  appeared  to  a  specially  indorsed  writ  of 
summons  to  allow  the  plaintiff  to  sign  final  Judgment,  is 
intended  to  be  exercised  where  it  is  shown,  either  from  the 
acknowledgment  of  the  debt  by  the  defendant  or  from  other 
circumstances,  that  the  defence  would  be  for  the  mere 
purpose  of  delay  (d). 

The  application  above  mentioned  must  be  made  by  sum- 
mons returnable  not  less  than  four  clear  days  after  service  (e) ; 
the  defendant  may  show  cause  against  it  by  affidavit  or 
(except  in  actions  for  the  recovery  of  land)  by  offering  to 
bring  into  Court  the  sum  indorsed  on  the  writ,  or  the  Judge 
may  allow  the  defendant  to  be  examined  upon  oath.  The 
affidavit  must  state  whether  the  alleged  defence  goes  to  the 
whole  or  to  part  only,  and  if  so,  to  what  part,  of  the  plain- 
tiff's claim  (/).  Should  it  appear  that  the  defence  set  up 
by  the  defendant  applies  only  to  a  part  of  the  plaintiff's 
claim ;  or  that  any  part  of  his  claim  is  admitted  ;  the 
plaintiff  will,  subject  to  terms,  have  judgment  forthwith  for 
such  part  of  his  claim  as  the  defence  does  not  apply  to  or 

(b)  Order  xiv.,  R.  1  (a).     See  Sun-  {d)  Lloycfs  Banking   Co.  v.  Ogle,  1 

nacles  v.  Mesquita,  1   Q.   B.  D.  416;  Ex.  D.  262. 

Ray  V.  Barker,  4  Ex.  D.  279.  {e)  Order  xiv.,  R.  2. 

(r)  Id.,R.  1  (b);  (/)   Id.,R.  3. 
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as  is  admitted  to  be  due,  and  the  defendant  may  be  allowed 
to  defend  as  to  the  residue  of  the  plaintifif's  claim  ((7). 
Where  the  defence  is  a  doubtful  one,  leave  to  defend  is 
usually  made  conditional  upon  the  giving  of  security  or  the 
payment  of  money  into  Court  (h). 

Should  a  defendant  fail  to  appear  to  the  writ  of  summons,, 
the  plaintiff  before  proceeding  upon  default  as  undermen- 
tioned, must  file  an  affidavit  of  service  of  the  writ  or  of 
notice  in  lieu  of  service,  as  the  case  may  be  (i). 

Where  the  writ  is  indorsed  for  a  Uquidated  demand, 
whether  specially  or  otherwise,  and  the  defendant  faUs,  or 
all  the  defendants  if  more  than  one  fail  to  appear  thereto, 
the  plaintiff  may  enter  final  judgment  for  any  sum  not 
exceeding  the  sum  indorsed  on  the  writ,  together  with 
interest  at  the  rate  specified  (if  any),  or  (if  no  rate  be 
specified)  at  the  rate  of  five  per  cent,  per  annum  to  the  date 
of  judgment,  and  costs  (k). 

Further,  where  the  defendant  fails,  or  all  the  defendants 
fail,  to  appear  to  the  writ  of  summons  and  the  plaintiff's 
claim  is  for  detention  of  goods  and  pecuniary  damages,  or 
either  of  them,  in  that  case  interlocutory  judgment  may  be 
entered  and  a  writ  of  inquiry  will  issue  to  assess  the  value 
of  the  goods  and  the  damages,  or  the  damages  only,  as  the 
case  may  be,  in  respect  of  the  causes  of  action  disclosed  by 
the  indorsement  on  the  writ  of  summons ;  or  by  order  of 
the  Court  or  a  Judge  such  value  and  amount  of  damages, 
or  either  of  them,  may  be  ascertained  in  any  way  in  which 
a  question  arising  in  an  action  may  be  tried  {t). 

Where  the  writ  is  indorsed  with  a  claun  for  detention  of 


(y)  Order  xir.,  R.  4.  See  also  R.  6, 
applicable  where  there  are  several 
d^endante. 

(A)  See  Order  xiv.,  R.  6. 

(t/ Order  xiii.,  R.  2. 

Where  no  appearance  has  been  en- 
tered to  a  writ  of  summons  for  a  de- 
fendant who  is  an  infant  or  of  unsound 
mind  not  so  found  by  inquisition,  the 


Slaintiff  may  apply  to  the  Court  or  a 
udge  for  an  order  that  some  proper 
person  be  assigned  guardian  of  such 
defendant,  by  whom  he  may  appear  and 
defend  the  action  :  Id.,  R.  1. 
(X)  Id.,  R.  3. 

(/)  Id.,  R.  5  ;   where  some  of  the 
defendants  only  appear,  see  Rules  4,  6. 
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goods  and  pecuniary  damages,  or  either  of  them,  and  also 
for  a  liquidated  demand,  and  the  defendant  fails,  or  all  the 
defendants  if  more  than  one  fail  to  appear,  the  plaintiff  may- 
enter  final  judgment  for  the  debt  or  liquidated  demand, 
interest,  and  costs  against  the  defendant  or  defendants  failing 
to  appear,  and  interlocutory  judgment  for  the  value  of  the 
goods  and  damages,  or  damages  only,  as  the  case  may  be ; 
and  he  may  then  proceed  with  regard  to  these  respective 
parts  of  his  claim  in  the  manner  already  pointed  out,  treating 
them  as  though  they  were  independent  claims  in  separate 
actions  (w). 

If  no  appearance  within  the  time  limited  for  it  be  entered 
in  an  action  for  the  recovery  of  land,  or  if  an  appearance  be 
entered  but  the  defence  be  limited  to  part  only,  the  plaintiff 
may  enter  a  judgment  that  the  person  whose  title  is  asserted 
in  the  writ  shall  recover  possession  of  the  land,  or  of  the 
part  thereof  to  which  the  defence  does  not  apply  {n).  And 
if  a  claim  for  mesne  profits,  arrears  of  rent,  or  damages  for 
breach  of  contract,  be  indorsed  upon  the  writ,  the  plaintiff 
may  enter  judgment  for  the  land,  and  proceed  as  to  such 
other  claim  so  indorsed  (o).  Any  judgment  by  default  may 
be  set  aside  or  varied  upon  terms  (p). 

3.  Proceedings  from  Appearance  to  Trial. 

The  Pleadings  in  the  Action. 

The  parties  to  an  action  may,  after  the  writ  of  summons 
has  been  issued,  concur  in  stating  questions  of  law  arismg 
therein  for  the  opinion  of  the  Court,  in  the  form  of  a  special 
case  concisely  stating  such  facts  and  documents  as  may  be 
necessary  to  enable  the  Court  to  decide  the  questions  raised 
by  it.  Upon  the  argument  of  the  case  the  Court  will  draw 
from  the  facts  and  documents  stated  therein  any  inference, 

(m)  Order  xiii.,  E.  7.  (o)  Id.,  E.  9. 

(»)  Id.,  E.  8.  fp)  Id.,  E.  10. 
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of  fact  or  law,  which  might  have  been  drawn  therefrom  if 
proved  at  a  trial  (q).  But  no  special  case  in  an  action  to 
which  a  married  woman  (not  bemg  a  party  thereto  in  respect 
of  her  separate  property  or  of  any  separate  right  of  action 
by  or  against  her),  or  any  infant,  or  person  of  unsound 
mind,  is  a  party,  can  be  set  down  for  argument  without 
leave  (r).  Also,  if  during  the  progress  of  the  pleadings,  a 
question  of  law  is  found  to  be  involved,  which  it  would  be 
convenient  to  have  decided  before  any  evidence  is  given  or 
any  question  or  issue  of  fact  is  tried  or  referred,  the  Court 
or  Judge  may  order  that  the  question  of  law  be  raised,  for 
the  opinion  of  the  Court,  by  special  case  or  otherwise,  and 
that  such  further  proceedings  as  the  decision  of  such  ques- 
tion may  render  unnecessary  be  stayed  (s). 
™hout  ^^^  ordinary  method,  however,  of  raising  questions  in 

pleadings.  (Jigpute  for  docision  in  a  superior  Court,  is  by  written  plead- 
ings made  by  the  plaintiff  and  defendant  of  their  respective 
grounds  of  action  and  defence.  A  plaintiff  may,  however, 
proceed  to  trial  without  pleadings  subject  to  the  following 
rules  (t) :  (1)  the  indorsement  of  the  writ  of  summons  shall 
contain  a  statement  sufficient  to  give  notice  of  the  nature  of 
the  claim  made,  or  of  the  relief  or  remedy  sought,  and  shall 
state  that  if  the  defendant  appears  the  plaintiff  intends  to 
proceed  to  trial  without  pleadings  ;  (2)  within  ten  days  after 
appearance  the  plaintiff  shall  serve  a  twenty-one  days'  notice 
of  trial  (h)  ;  (3)  the  defendant  may,  within  ten  days  after 
appearance,  apply  by  summons  for  the  delivery  of  a  state- 
ment of  claim,  and  on  such  summons  the  Judge  may  order 
either  that  a  statement  of  claim  be  delivered  or  that  the 
action  proceed  to  trial  without  pleadings,  in  which  latter 
case  the  Judge  may  order  either  party  to  deliver  particulars  ; 


(q)  Order  xxxiv.,  R.  1.                               («)  Form  16  (A),  App.  B.,  with  such 

[r)  R.  4,  variations  as    circumstances    may  re- 

(»)  R.  2.  quire. 
{t)  Order  xviii.,  A. 
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(4)  if  the  Judge  orders  the  action  to  proceed  to  trial  without 
pleadings  and  makes  no  order  for  particulars  all  defences 
shall  be  open  at  the  trial  to  the  defendant.  Where  particulars 
are  ordered  the  parties  shall  be  bound  by  them  so  far  as 
regards  matters  in  respect  of  which  particulars  were  ordered ; 

(5)  where  the  defendant  has  not  taken  out  a  summons  for 
the  delivery  of  a  statement  of  claim  he  shall  not  rely  on  a 
set-off  or  counter-claim,  or  on  a  special  defence  (v),  unless 
(within  ten  days  of  appearance)  he  give  notice,  stating  the 
grounds  and  particulars  upon  which  he  relies ;  (6)  if  the 
writ  of  summons  be  indorsed  with  a  statement  that  if  the 
defendant  appears  the  plaintiff  will  proceed  to  trial  without 
pleadings,  no  pleadings  shall  be  required  or  delivered, 
except  by  order  of  the  Judge  made  under  Eule  3. 

The  pleadings  in  an  action,  assuming  that  issues  of  fact  Pleadings 

generally. 

only  are  raised  therein,  are  m  general  limited  to  the  claim, 
i.e.,  the  statement  of  complaint,  and  of  the  relief  or  remedy 
to  which  the  plaintiff  claims  to  be  entitled — the  statement 
of  defence,  set-off,  or  counter-claim  (if  any) — and  the  rei)ly 
thereto ;  such  statements  are  to  be  as  brief  as  the  natm'e 
of  the  case  will  admit,  the  costs  of  unnecessary  prolixity 
being  borne  by  the  party  chargeable  with  it  (w).  And 
no  pleading  subsequent  to  reply  other  than  a  joinder  of 
issue  can  be  pleaded  without  leave,  and  then  only  upon 
terms  (x). 

Unless  otherwise  ordered,  the  limit  of  time  within  which 
a  statement  of  claim,  if  necessary  at  all,  may  be  delivered  is 
six  weeks  from  the  time  of  the  defendant's  entering  his 
appearance  (?/),  and  should  it  not  be  delivered  within  the 
time  allowed  for  that  purpose,  the  defendant  may  apply  to  the 
Court  or  a  Judge  to  dismiss  the  action,  with  costs,  for  want 
of  prosecution  ;  whereupon  the  action  may  be  dismissed,  or 

(»)  Infancy,  coverture, fraud,  Statute  (ic)  Order  xix.,  Eules  1,  2. 

of   Limitations,    discharge   under   the  (x)  Order  xxiii.,  R.  2. 

Bankruptcy  Acts.  (y)  Order  xx.,  E.  I  (rf). 
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such  other  order,  upon  terms,  may  be  made  as  shall  seem 
just  {z). 

If  an  order  be  made  dismissing  the  action  for  want  of 
prosecution,  unless  a  statement  of  claim  be  delivered  within 
a  week,  and  the  week  expires  without  the  claim  having  been 
delivered,  the  action  is  dead,  and  the  Court  has  no  jm-isdic- 
tion  further  to  extend  the  time  for  delivery  of  the  statement 
of  claim  (a). 

The  defence  must  be  delivered  within  ten  days  from  the 
dehvery  of  the  statement  of  claim,  or  from  the  time  limited 
for  appearance  whichever  shall  be  last  (b) — the  reply  within 
three  weeks  after  the  defence  or  the  last  of  the  defences  has 
been  delivered  (c) — and  every  subsequent  pleading  within 
four  days  after  the  delivery  of  that  preceding  it  (d) .  The 
consequences  of  default  of  pleading  will  appear  in  the 
ensuing  pages. 

The  rules  of  pleading  now  in  force  aim  at  effecting  brevity 
and  precision,  and  at  avoiding  and  discountenancing  techni- 
calities. By  these  rules,  moreover,  ample  opportunities  are 
allowed,  during  the  progress  of  an  action,  of  amending  the 
pleadings  so  as  to  relieve  from  needless  delay  and  expense 
the  litigating  parties.  Thus,  by  Order  XXVIII.  it  is 
provided  (E.  1),  that  "the  Court  or  a  Judge  may,  at  any 
stage  of  the  proceedings,  allow  either  party  to  alter  or 
amend  his  indorsement  or  pleadings,  in  such  manner  and 
on  such  terms  as  may  seem  just,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of 
determining  the  real  questions  in  controversy  between  the 
parties." 

The  following  rules  apply  to  both  the  parties  to  an 
action. 

(z)  Order  xivii.,  R.  1.  4  C.  P.  D.  226 ;  Carter  t.  Sluibs,  6  Q. 

(a)   Whittkr  V.  Hancock,  3  Q.  B.  D.  B.  D.  116. 
83  ;  followed  in   TFallU  v.  Hepburn,  {b)  Order  xxi.,  E.  6. 

Id.  84  n.  (1) ;  and  King  v.  Davenport,  (c)  Order  xxiii.,  E.  1. 

4  Q.  B.  D.  402.    See  Burke  t.  Eoone^,  \d)  Id.,  R.  3. 
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Every  pleading  must  contain  only  a  statement  in  a  sum- 
mary form  of  the  material  facts  on  which  the  party  plead- 
ing relies,  but  not  the  evidence  by  which  they  are  to  be 
U  proved  (e).     The  statement  of  claim  must  state  specifically 
the  relief  which  the  plaintiff  claims,  either  simply  or  in  the 
alternative.     And  the  same  rule  applies  to  any  counter- 
[^  claim  made,  or  relief  claimed  by  the  defendant,  in  his  state- 
^ment  of  defence  (/).     Where  the  plaintiff  seeks  relief  in 
respect  of  several  distinct  claims  or  causes  of  complaint 
'founded  upon  separate  and  distinct  grounds,  they  are  to  be 
I  stated,  as  far  as  may  be,  separately  and  distinctly.     And 
[the  like  rule  applies  to  the  defendant  {g).     Further,  every 
[allegation  of  fact  in  a  pleading,  if  not  denied  specifically  or 
[by  necessary  implication,  or  stated  to  be  not  admitted  in  the 
[pleading  of  the  opposite  party,  is  taken  to  be  admitted  (/i), 
[excepting    where    no    reply    or     subsequent    pleading    is 
[delivered,  in  which  case  all  the  material  statements  in  the 
jreceding  pleading  are  deemed  to  have  been  denied  and  put 
[in  issue  {i) .     And  any  party  to  a  cause  or  matter  may  give 
lotice,  by  his  pleading  or  otherwise  in  writing,  that  he 
idmits  the  truth  of  the  whole  or  any  part  of  the  case  of  any 
)ther  party  (j). 

Each  party  pleading  must  raise  by  his  pleading  all 
matters  which  show  the  action  or  counter-claim  not  to  be 
maintainable,  or  that  the  transaction  is  either  void  or  void- 
able in  point  of  law,  and  all  such  grounds  of  defence  or  reply, 
as  the  case  may  be,  as,  if  not  raised,  would  be  likely  to  take 
the  opposite  party  by  surprise,  or  would  raise  issues  of  fact 
not  arising  out  of  the  preceding  pleadings,  as,  for  instance, 


(e)  Order  xix. ,  R.  4 . 

It  has  long  been  held  a  fault  in 
pleading  to  set  out  facts  by  way  of 
evidence  or  argument:  Baynes  v. 
Brewster,  1  Gale  and  Dav.  674  :  per 
Lord  Benman,  C.J.,  Williams  v. 
Wilcox,  8  Ad.  &  E.  331 ;  Hancock  v. 
Noyes,  9  Exch.  388. 


(/)  Order  xx.,  R.  6. 

{g)  Id.,  K  7. 

(A)  Order  xix.,  R.  13;  except  as 
against  an  infant,  lunatic,  or  person  of 
unsound  mind  not  so  found  by  inquisi- 
tion: Id. 

(«)  Order  xxvii.,  R.  13. 

{j)  Order  xxxii.,  R.  1. 
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fraud,  Statute  of  Limitations,  release,  payment,  perform- 
ance, facts  showing  illegality  either  by  statute  or  common 
law,  or  Statute  of  Frauds  (A:). 

A  pleading  must  be  self-consistent  and  must  not,  except 
by  way  of  amendment,  raise  any  new  ground  of  claim  or 
contain  any  allegation  of  fact  inconsistent  with  the  previous 
pleadings  of  the  party  pleading  the  same  (i). 

A  denial  in  pleading  must  be  specific,  so  that  it  will  not 
suffice  for  a  defendant  in  his  defence  to  deny  generally  the 
grounds  alleged  by  the  statement  of  claim,  or  for  a  plaintiff 
in  his  reply  to  deny  generally  the  grounds  alleged  in  a 
defence  by  way  of  counter-claim,  but  each  party  must  deal 
specifically  with  each  allegation  of  fact  of  which  he  does 
not  admit  the  truth,  except  damages  (m).  A  joinder  of 
issue  by  either  party  operates,  however,  as  a  denial  of  every 
material  allegation  of  fact  in  the  pleading  upon  which  issue 
is  joined,  and  if  it  excej)t  facts  which  the  party  may  be 
willing  to  admit,  it  then  operates  as  a  denial  of  the  facts  not 
so  admitted  (n). 

Further,  a  pleading,  which  denies  an  allegation  of  fact  in 
the  previous  pleading,  must  not  do  so  evasively,  but  mi^st 
answer  the  point  of  substance :  ex.  gr.,  if  it  be  alleged  that 
the  other  party  received  a  sum  of  money,  it  is  not  sufficient 
to  deny  that  he  received  that  particular  amount,  but  he  must 
deny  that  he  received  that  sum  or  any  part  thereof,  or  else 
set  out  how  much  he  received. — So  when  a  matter  of  fact 
is  alleged  with  divers  circumstances,  it  is  not  sufficient  to 
deny  it  as  alleged  along  with  those  circumstances,  but  a 

(i)  Order  xix.,  R.  15.  836;  Hixon  v.  £,iiari/,  L.  R.  3  C.  P. 

(7)  Id.,  R.  16.  546;  Kitson  v.  Hardwick,  L.  R.  7  C. 

The  defect  in  pleading  above  indi-  P.  473 ;  Hooper  v.  Marshall,  L.  R.  6 

cated  is  technically  called  a  "depar-  C.  P.  4. 
ture"  as  illustrating  its  nature: — see  (m)  Id.,  R.  17. 


Snt'Uh    V.    Maraack,    6    C.    B.   486 

£lliot  V,    Von  Gkhn,   13  Q.  B.  632 

Morris   v.    Walker,    15    Q.    B.  589 

Callow  V.    Jenkinson,  6    Exch.    666, 

Brine  v.  Gnat  Western  R.  C,  2  B.  &       fence  without  leave* 

S.  402  ;  Bartktt  v.  Wells    I  B.  &  S.  (w)  Id.,  R.  18. 


By  R.  12  the  right  of  a  defendant 
to  plead  "not  guilty"  by  statute  re- 
mains unaffected.  But  if  the  defendant 
so  plead  he  cannot  plead  any  other  de- 
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fair  and  substantial  answer  must  be  given  (o).  Wlien  a 
contract  is  alleged  in  pleading,  a  bare  denial  of  the  contract 
by  the  opposite  party  will  be  construed  only  as  a  denial  of 
the  making  of  the  contract  in  fact ;  not  of  its  legality  or  its 
sufficiency  in  law,  whether  with  reference  to  the  Statute  of 
Frauds  or  otherwise  (j)).  And  if  either  party  wishes  to 
deny  the  right  of  any  other  party  to  claim  as  executor,  or 
as  trustee,  whether  in  bankruptcy  or  otherwise,  or  in  any 
representative  or  other  alleged  capacity,  or  the  alleged 
constitution  of  any  partnership  firm,  he  must  deny  the  same 
specifically  (g). 

With  a  view  to  ensuring  conciseness  in  pleading  it  is 
ordered : — That  where  the  contents  of  a  document  are 
material,  it  shall  suffice  in  pleading  to  state  the  effect 
thereof  as  briefly  as  possible,  without  setting  out  the  whole 
or  any  part  of  such  document,  unless  the  precise  words 
contained  in  it  are  material  (r) .  That  where  malice,  fraudu- 
lent intention,  knowledge,  or  other  condition  of  the  mind  of 
a  person  needs  to  be  alleged,  the  same  may  be  alleged  as  a 
fact  without  setting  out  the  circumstances  from  which  it  is 
to  be  inferred  (s).  That  notice  to  a  person  of  any  fact, 
matter,  or  thing,  may  be  alleged  as  a  fact,  unless  the  form 
or  the  precise  terms  of  such  notice  be  material  (t).  That 
where  a  contract  or  relation  between  persons  not  arising 
from  an  express  agreement,  is  to  be  implied  from  letters  or 
conversations  or  from  circumstances,  it  shall  suffice  to  allege 
such  contract  or  relation  as  a  fact,  and  to  refer  generally  to 
such  letters,  conversations,  or  circumstances  without  setting 
them  out  in  detail.  And  if  in  such  case  the  person  so 
pleading  desires  to  rely  in  the  alternative  upon  more  con- 
tracts or  relations  than  one  as  to  be  implied  from  such 
circumstances,  he  may  state  the  same  in  the  alternative  (u) . 

(o)  Order  xix.,  R.  19.  («)  Order  xix.,  R.  22. 

{p)  Id.,  E.  20.  (t)  Id.,  R.  23. 

(?)  Order  xxi.,  R.  5.  (w)  Id.,  R.  24. 
(r)  Order  xLx.,  R.  21. 
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That  neither  party  need  allege  any  matter  of  fact  which  the 
law  presumes  in  his  favour  or  as  to  which  the  burden  of 
proof  lies  upon  the  other  side,  unless  the  same  has  first  been 
specifically  denied  (a;). — Ex.gr.,  consideration  for  a  bill  of 
exchange  where  the  plaintiff  sues  only  on  the  bill,  and  not 
for  the  consideration  as  a  substantive  ground  of  claim,  need 
not  be  alleged. 
Pleading  Matters  which  arise  pending  an  action  may  be  pleaded  ; 

iixatters  a.  o 

j.endente  i}x\xB  Q,  ground  of  defence  which  has  arisen  after  action 
brought,  but  before  the  defendant  has  delivered  his  state- 
ment of  defence,  and  before  the  time  limited  for  his  doing 
80  has  expired,  may  be  pleaded  by  the  defendant  in  his 
statement  of  defence,  either  alone  or  together  with  other 
grounds  of  defence  iy) .  So,  if,  after  a  statement  of  defence 
has  been  delivered,  a  ground  of  defence  arises  to  a  set-off  or 
counter-claim  alleged  therein  by  defendant,  the  plaintiff  may 
raise  it  in  his  reply,  either  alone  or  together  with  any  other 
ground  of  reply  (2).  Further,  when  a  ground  of  defence 
arises  after  the  defendant  has  delivered  a  statement  of 
defence,  or  after  the  time  limited  for  his  doing  so  has 
expired,  the  defendant  may,  and  where  any  ground  of 
defence  to  any  set-off  or  counterclaim  arises  after  reply,  or 
after  the  time  limited  for  delivering  a  reply  has  expii-ed, 
the  plaintiff  may,  within  eight  days  after  such  ground  of 
defence  has  arisen,  or  at  any  subsequent  time,  by  leave, 
deliver  a  further  defence  or  further  reply,  as  the  case  may 
be,  setting  forth  the  same  (a).  And  when  a  defendant,  in 
his  statement  of  defence,  or  in  any  further  statement  of 
defence,  alleges  any  ground  of  defence  which  has  arisen 
after  the  commencement  of  the  action,  the  plaintiff  may 
deliver  a  confession  of  such  defence,  and  thereupon  may 
sign  judgment  for  his  costs  up  to  the  time  of  the  pleading 
of  such  defence  unless  otherwise  ordered  (6). 

{x)  Order  six.,  R.  25.  (i)  Id.,  R.  3. 

(y)  Order  xxiv.,  R.  1.  See    llarrisoti     \.     Abergavenny, 

W  Id-  W.  N.  1887,  156. 

(a)  Id.,  R.  2. 
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Under  the  provisions  of    Order    XXVI.,    and    subiect  Discontinu- 

■*■  <>  ance. 

•thereto,  it  is  competent  to  the  plaintiff,  wholly  or  in  part, 
io  discontinue  his  action,  and  to  the  defendant  wholly 
or  in  part,  to  withdraw  his  defence  thereto,  or  counter- 
<3laim. 

Objections  to  the  sufficiency  of  a  pleading  in  point  of  law  Demurrers 

1-11T  i'i  11-  abolished- 

were  formerly  raised  by  demurrer,  which  was  an  allegation 
iihat  the  pleading  or  part  demurred  to  was  "  bad  in  law." 
But  now  by  Order  XXV.  demurrers  are  abolished,  and  any 
party  is  entitled  to  raise  by  his  pleadings  any  point  of  law ; 
and  any  point  so  raised  will  be  disposed  of  by  the  judge  who 

ies  the  cause  at  or  after  the  trial,  provided  that,  by  con- 
sent of  the  parties,  or  by  order  of  the  Court  or  a  Judge  on 
the  application  of  either  party,  the  same  may  be  set  down 
for  hearing  and  disposed  of  at  any  time  before  the  trial  (c). 

',  in  the  opinion  of  the  Court  or  a  Judge,  the  decision  of 
fiuch  point  of  law  substantially  disposes  of  the  whole  action, 
or  of  any  distinct  cause  of  action,  ground  of  defence,  set-off, 
'  €Ounter-claim,  or  reply  therein,  the  Court  or  Judge  may 
thereupon  dismiss  the  action  or  make  such  other  order 
therein  as  may  be  just  (d). 

The  Court  or  a  Judge  may  order  any  pleading  to  be  struck 
out,  on  the  ground  that  it  discloses  no  reasonable  cause  of 
action  or  answer,  and  in  any  such  case,  or  in  case  of  the 
action  or  defence  being  shown  by  the  pleadings  to  be 
frivolous  or  vexatious,  the  Court  or  a  Judge  may  order  the 
action  to  be  stayed  or  dismissed,  or  judgment  to  be  entered 
accordingly,  as  may  be  just  (e).  This  latter  rule,  however, 
is  not  intended  to  revive  demurrers  in  another  form,  but 
only  to  get  rid  of  frivolous  actions  and  defences  (/). 

No  statement  of  claim  is  to  be  delivered  when  the  writ  is 
specially  indorsed,  beyond  the  indorsement  which  is  deemed 

(c)  Order  XXV.,  R.  2,  215;    Batthyany  y.    Walford,'W.'S. 

{d)  Id.,  R.  3.  1884,  37;  Attorney-General  Lancaster 

{e)  Id.,  R.  4.  V.  Z.  N.    W.  By.  Co.,  (1892)  3  Ch. 

(/)  Parsons  v.  Burton,  W.  N.  1883,  274,  C.  A. 

B.C.L.  L 
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to  be  a  statement  of  claim,  or  where  the  plaintiff  indorses 
the  writ  with  a  statement  of  his  intention,  if  the  defendant 
appears,  to  proceed  to  trial  without  pleadings,  and  the 
defendant  does  not  apply  by  summons  to  have  a  statement 
of  claim  delivered  or  the  Judge  refuses  such  application  {g). 
Nor  is  it  necessary  in  other  cases  unless  demanded  by  the 
defendant  by  notice  in  writing  within  eight  days  after 
appearance.  If  the  defendant  gives  such  notice,  the 
plaintiff  has  five  weeks  after  receiving  it  within  which  to 
deliver  the  statement  of  claim,  and  though  not  demanded, 
he  may,  within  six  weeks  after  the  appearance  has  been 
entered,  deliver  one,  though  the  costs  of  an  unnecessary 
statement  of  claim  may  be  imposed  upon  the  party  by  whose 
fault  it  was  deHvered  (h). 

A  plaintiff  may  in  general  unite  in  the  same  action 
several  causes  of  action,  but  should  it  appear  that  any  of 
such  causes  of  action  cannot  be  conveniently  tried  or  dis- 
posed of  together,  separate  trials  of  any  of  them  may  be 
ordered  (t).  No  cause  of  action,  however,  may,  unless  by 
leave,  be  joined  with  an  action  for  the  recovery  of  land, 
except  claims  in  respect  of  mesne  profits  or  arrears  of  rent 
or  double  value  in  respect  of  the  premises  claimed,  or  any 
part  thereof,  and  damages  for  breach  of  any  contract  under 
which  the  same  or  any  part  thereof  are  held,  or  for  any 
wrong  or  injury  to  the  premises  claimed  (j). 
Irt™n*^  Since  the  passing  of  the  Judicature  Acts,    "forms   of 

action,"  it  has  been  judicially  observed  (k),  "no  longer 
exist."  I  may  conveniently  observe,  however,  that  actions 
have  from  remote  times  been  divided  into  three  classes,  real 
actions,  ex.  gr.,  actions  of  dower  or  qiiare  impedit  {I) ;  mixed 

is)     Order  xviii.,  A.  Rr.  3,  6 ;  cf.  {k)  Per  Brett,  L.  J.,   Coverdale  v. 

p.  138,  ante.  Charlton,  4  Q.  B.  D.  119. 

(A)  Order  XX.,  R.  1.  (/)  As    to    which,    see    Bishop    of 

it)  Order  xviii.,  Rules  1,  2,  8,  9.  Exeter  v.  Marshall,  L.  R.  3  II.  L.  17 ;    I 

(j)  Order  xviii.,  R.  2.  As  to  joinder  Walsh  v.  Bishop  of  Lincoln,  L.  R.  10   i  1 

of  claims  by  parties  in  different  capa-  C.  P.  518. 


cities,  see  Rules  3,  4,  5. 


I 
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actions,  whereof  that  which  alone  survives  is  ejectment  for 
the  recovery  of  land  ;  and  personal  actions. 

Personal  actions  include  those  which  are  brought  for  the  Personal 

actions. 

recovery  of  goods  and  chattels,  or  for  damages  for  breach  of 
contract,  or  for  wrongs  done  to  the  person  or  property.  This 
class  of  actions  is  divisible  into  actions  founded  upon  con- 
tract {ex  contractu)  and  actions  founded  upon  tort  or  wrong 
{ex  delicto).  Actions  ex  contractu  may  be  brought  for 
liquidated  i.e.,  ascertained,  or  for  unliquidated  damages. 
Personal  actions  ex  delicto  may  be  brought  for  unliquidated 
damages,  or  for  the  conversion  of  personalty,  or  for  a 
specific  chattel  or  its  value. 

Eeplevin  is  a  peculiar  action,  usually  brought  for  goods  Replevin, 
taken  under  a  distress,  though  said  to  be  maintainable  in 
some  other  cases  where  there  has  been  a  wrongful  taking  of 
goods  out  of  the  possession  of  the  party  who  replevies  {m) . 
When  a  person  alleges  that  his  goods  have  been  unjustly 
distrained,  whether  for  rent  in  arrear  or  for  damage 
feasant,  he  may  have  them  replevied,  that  is,  redelivered 
to  him  upon  giving  security  to  prosecute  an  action  with 
effect  (w)  and  without  delay,  against  the  distrainer,  for  the 
purpose  of  trying  the  legality  of  the  distress,  and  (if  the 
right  be  determined  in  favour  of  the  latter)  to  return  the 
goods.  The  action  of  replevin  was  formerly  commenced  in 
the  Sheriff's  Court  and  continued  in  one  of  the  new  County 
Courts  (o),  but  now  it  may  be  commenced  in  a  superior 
Court  (^);  the  Sheriff's  powers  and  responsibilities  with 
respect  to  replevins  having  ceased,  and  the  Eegistrars  of 
County  Courts  being  empowered  to  grant  replevins  {q). 

(m)  Shannon  v.  Shannon,  1  Sch.  &  («)  51  &  52  Yict.  c.  43,  s.  134. 

Lef.  324;    9  R.  E.  36,  Preface,  v. ;  (o)  lb.,  s.  136. 

Allen  V.  Sharp,  2  Exch.  352;  Jones  (p)  lb.,  s.  135. 

T.  Johnson,  5  Exch.  862  ;  Mellor  v.  [q)  lb.,    s.    134.       Any  action   of 

Leather,  IE.    &  B.   619;    Galloway  replevin  brought  in  a  County  Court 

V.  Bird,  4  Bing.  299  ;  per  Parke,  B.,  may  be  removed  by  certiorari  into  a 

George  v.  Chambers,  11  M.  &  W.  159  ;  superior  Court  by  the  Defendant  upon 

per   Wightman,  J.,  Gay  v.  Mathews,  his    complying    with     the    conditions 

32  L.  J.   M.  C.   60.     See,  however,  expressed  in  lb.,  s.  137. 
I  Mennie  v.  Blake,  6  E.  &  B.  842. 
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The  statement  of  claim  by  a  plaintiff  suing  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice  is  in  the  form 
of  a  narrative  free  from  technical  words  and  phraseology. 
The  statement  of  claim,  which  must  be  intituled  of  the 
Division,  specify  the  date  when  the  writ  issued,  and  name 
the  parties,  is  arranged  in  numbered  paragraphs. 

Appendices  C,  D,  and  E,  to  the  Eules  of  the  Supreme 
Court,  1883,  give  forms  of  pleadings  which  are  to  be  used 
where  applicable.  Where  these  forms  are  not  applicable, 
forms  of  the  like  character  as  near  as  may  be  are  to  be  used. 
And  where  these  forms  are  applicable  and  sufficient,  any 
longer  forms  will  be  deemed  prolix,  and  the  costs  occasioned 
by  such  prolixity  will  be  disallowed  or  borne  by  the  party  so 
using  the  same,  as  the  case  may  be  (r). 

Within  ten  days  after  the  statement  of  claim  has  been  f; 
delivered  to  the  defendant,  or  within  ten  days  from  the  time  \ 
limited  for  appearance — whichever  maybe  last,  the  defendant ) 
must,  unless  the  time  for  doing  so  be  extended,  deliver  his  *", 
defence  (s) .    Where  the  defendant  has   appeared  in    the 
action  and  neither  received  nor  required  the  deHvery  of  a 
statement  of  claim,  he  must,  unless  further  time  be  allowed, 
deHver  his  defence  within  ten  days  after  his  appearance  (t). 
And  where  the  defendant  has  appeared  to  a  writ  specially 
indorsed,  and  has  (under  Order  XIV.,  Rule  1,  noticed  at 
p.  134)  been  permitted  to  defend  the  action,  he  must  deliver 
his  defence,  if  any,  within  the  time  limited  by  the  order 
giving  him  leave  to  defend,  or  if  no  time  be  thereby  Umited, 
then  within  eight  days  after  the  order  (u). 

The  consequences  of  making  default  in  pleading  vary 
according  to  the  natm-e  of  the  plaintiff's  claim — if  it  be  only 
for  a  debt  or  Uquidated  demand,  and  the  defendant  does  not, 
within  the  time  allowed  for  that  purpose,  deHver  a  defence, 
the  plaintiff  may,  at  the  expkation  of  such  time,  enter  final. 


(r)  Order  six.,  R.  6. 
(«)  Order  xxi.,  R.  6, 


(0  Id.,  R.  7. 
(m)  Id.,  R.  8. 
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judgment  for  the  amount  claimed,  with  costs  (x);  and  should 
there  in  this  case  be  several  defendants,  of  whom  one  makes 
default,  the  plaintiff  may  enter  final  judgment  against  the 
defendant  so  in  default,  and  issue  execution  thereupon 
without  prejudicing  his  right  to  proceed  against  the  other 
defendants  (i/).  If  the  plaintiff's  claim  be  for  detention  of 
goods  and  pecuniary  damages,  or  either  of  them,  and  the 
defendant,  or  all  the  defendants  if  more  than  one,  make 
default,  the  plaintiff  may  enter  an  interlocutory  judgment 
against  him  or  them,  upon  which  a  writ  of  inquiry  will 
issue  to  assess  the  value  of  the  goods  and  damages,  or  the 
damages  only,  as  the  case  may  be ;  or  the  value  and  amount 
of  damages,  or  either  of  them,  may  by  order  be  ascertained 
in  any  way  which  the  Court  or  Judge  may  direct  (z).  If  in 
such  action  there  be  several  defendants,  of  whom  one  or 
more  make  default,  the  plaintiff  may  enter  an  interlocutory 
judgment  against  the  defendant  or  defendants  so  in  default, 
and  proceed  with  his  action  against  the  others  (a).  Should 
the  plaintiff's  claim  be  for  a  debt  or  liquidated  demand,  and 
also  for  detention  of  goods  and  pecuniary  damages,  or 
pecuniary  damages  only,  and  any  defendant  makes  default, 
the  plaintiff  may  enter  final  judgment  for  the  debt  or  liqui- 
dated demand,  and  also  enter  interlocutory  judgment  for 
the  value  of  the  goods  and  the  damages,  or  the  damages 
only,  as  the  case  may  be,  and  proceed  in  respect  of  the  latter 
judgment  as  above  mentioned  (b). 

In  any  action  not  already  specified,  ex.  gr.,  for  a  man- 
damus or  injunction,  if  the  defendant  makes  default  in 
delivering  a  defence,  the  plaintiff  may  set  down  the  action 
on  motion  for  judgment,  and  such  judgment  will  be  given 
as  upon  the  statement  of  claim  the  Court  or  a  Judge  may  , 
consider  the  plaintiff  entitled  to(c).    And  where,  in  such 


{x)  Order  xxvii.,  R.  2.  (a)  Id.,  E.  5. 

(y)  Id.,  R.  3.  h)  Id.,  R.  6. 

{z)  Order  xxvii.,  R.  4.  (c)  Id.,  R.  11. 
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action,  there  are  several  defendants,  then  if  one  of  such 
defendants  make  default,  the  plaintiff  may  either  (if  the 
cause  of  action  is  severable)  set  down  the  action  at  once  on 
motion  for  judgment  against  the  defendant  so  making 
default,  or  may  set  it  down  against  him  at  the  time  when 
it  is  entered  for  trial  or  set  down  on  motion  for  judgment 
against  the  other  defendants  {d). 

Lastly,  in  an  action  for  the  recovery  of  land,  if  the  de- 
fendant makes  default,  the  plaintiff  may  enter  a  judgment 
that  the  person  whose  title  is  asserted  in  the  writ  of  summons 
shall  recover  possession  of  the  land,  with  costs  (e).  And 
where  the  plaintiff  has  endorsed  a  claim  for  mesne  profits, 
arrears  of  rent  or  double  value  in  respect  of  the  premises 
claimed  or  any  part  of  them,  or  damages  for  breach  of 
contract  upon  his  writ  for  the  recovery  of  land,  if  the  defen- 
dant makes  default,  or  some  or  one  of  the  defendants  make 
default,  the  plaintiff  may  enter  judgment,  and  proceed 
against  the  defaulting  defendant  or  defendants  (/). 

The  defence  in  an  action  at  law  may  put  forward  some 
matter  in  justification  of  the  defendant,  or  neutralising  the 
plaintiff's  alleged  right,  or  in  denial  of  his  claim,  though 
extra  costs  may  be  incurred  by  the  defendant,  if  he  should 
deny  or  not  admit  by  his  defence  allegations  of  facts 
which  in  the  opinion  of  the  Court  or  Judge  ought  to 
have  been  admitted  (/y).  The  grounds  of  defence  ordinarily 
available  in  an  action,  whether  for  recovery  of  land — for 
breach  of  contract — or  for  tort,  may  be  collected  from 
Books  II.  and  III.  of  these  commentaries.  Being  here  con- 
cerned with  practice  rather  than  principles,  I  can  only  say 
that  the  defendant  besides  or  instead  of  relying  on  any  such 
Counter-  .matter,  may  set-off,  or  set  up,  by  way  of  counter-claim 
against  the  claim  of  the  plaintiff,  any  right  or  claim,  whether 
such  set-off  or  counter-claim  sound  in  damages  or  not,  and 

(rf)  Order  xxvii.,  R.  12.  (/)  Id.,  R.  8. 

(e)  Id.,  R.  7.  (^)  Order  xxi.,  R.  9. 


claim. 
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such  set-off  or  counter-claim  will  have  the  same  effect  as  a 
statement  of  claim  in  a  cross  action,  so  as  to  enable  the 
Court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross  claim.  But  if  on  the 
application  of  the'plaintiff  before  trial  it  appear  that  such 
set-off  or  counter-claim  cannot  be  conveniently  disposed  of 
in  the  pending  action,  or  ought  not  to  be  allowed,  permission 
to  the  defendant  to  avail  himself  thereof  may  be  refused  (h). 

And  where  a  defendant  seeks  to  rely  upon  facts  as  sup- 
porting a  right  of  counter-claim,  his  statement  of  defence 
must  state  specifically  that  he  does  so  by  way  of  counter- 
claim (i). 

We  may  add  that  the  counter-claim  need  not  show  a 
claim  to  an  amount  equalling  the  plaintiff's  claim  (k).  And 
that  a  defendant  cannot  set  up  by  way  of  counter-claim 
against  the  claim  of  a  plaintiff  suing  in  a  distinct  personal 
character — ex.  gr.,  as  an  executor — claims  against  him 
personally  and  as  executor  (l) . 

Further,  when  two  or  more  plaintiffs  sue  for  a  joint  claim, 
the  defendant  may  set  up  against  each  individual  plaintiff  a 
separate  counter-claim  sounding  in  damages  ;  ex.  gi-.,  two 
railway  companies  having,  as  joint  lessees  of  a  railway, 
sued  for  statutory  tolls,  it  was  held  that  the  defendant 
might  set  up  against  each  company  separate  counter- 
claims for  damages  in  respect  of  delay  in  the  delivery  of 
goods  (m). 

From  the  statutory  forms  in  the  Appendix  to  the  Eules  of 
the  Supreme  Court,  1883,  it  will  be  seen  that  the  defence 
states  in  concise  terms,  without  technical  expressions,  the 
substance  and  nature  of  the  transaction  relied  on  by  way  of 

(k)  Order  xix.,E.  3.     SeeYoun(/\.  (k)  Mosti/n  v.    West  Mostijn   Coal 

Kitchin,    3    Ex.    D.    127    (approved,  aiid  Iron  Co.,l  G.V.D.  Uo. 

Newfoundland  Gov.  v.    Newfoundland  (1)  Macdonald  v.  Carington,  4  C.  P. 

JR.    C,   13    App.   Cas.    199).     As   to  D.  28. 

counterclaiming  to  a  counterclaim,  see  (m)  Manchester,  Sheffield  and  Lin- 

Toke  V.  Andrews,  8  Q.  B.  D.  428.  colnshire  li.  C.  v.  London  and  North 

{i)  Order  xxi.,  E.  10.  Western  M.  C,  2  Ex.  D.  243. 
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answer  to  the  plaintiff's  claim;  ex.  gr.,  that  money  wa» 
paid  in  satisfaction  of  it,  or  that  a  bill  or  promissory  note 
was  so  taken  by  the  plaintiff  (n).  The  legal  effect,  however,, 
of  the  transaction  must  of  course  be  thoroughly  scrutinised,, 
regard  being  also  had  to  the  parties  to  it. 
Payment  The  defence  of  payment  of  money  into  Court  in  satisfaction 

into  Court.  ^    "^  „,  -,  iiii/-vj 

of  the  plaintiff's  claim  is  now  allowed  and  regulated  by  Order 
XXII.,  which  provides  that  where  an  action  or  counter-claim 
is  brought  to  recover  a  debt  or  damages  the  defendant  or 
plamtiff  may  before  or  at  the  time  of  delivering  his  defence 
or  reply,  or  by  leave  at  any  later  time,  pay  into  Court  a 
sum  of  money  by  way  of  satisfaction,  excepting  on  a  bond 
with  a  special  condition,  in  which  case  payment  can  only  be 
made  to  particular  breaches.     Payment  into  Court  must  be 
pleaded,  and  the  claim  or  cause  of  action  in  satisfaction  of 
which  it  is  made  must  be   specified  (o).     Such  payment 
admits  the  liability  unless  made  with  a  denial  of  liability, 
which  may  be  done  in  all  cases  other  than  libel  and  slander. 
If  the  defendant  pays  money  into  Court  before  delivering 
his  defence  he  must  serve  upon  the  plaintiff  a  notice  specify- 
ing the  fact  of  payment,  and  also  the  claim  or  cause  of  action 
in  respect  of  which  such  payment  has  been  made,  in  a  form 
provided  (p),  and  in  that  case  the  plaintiff  may  within  four 
days  after  receipt  of  such  notice — or  if  such  payment  is  first 
signified  in  a  defence  delivered,  then  before  reply — accept  it 
in  satisfaction  of  the  claim  or  cause  of  the  action  in  respect 
of  which  it  is  paid  in,  and  may  tax  his  costs  and  sign  judg- 
ment for  them  if  necessary   (q).    When  the  liability  is 
denied,  the  plaintiff  may  either  accept  the  money  and  stop 
the  action  except  as  to  costs  (r),  or,  if  he  considers  the  sum 
insufficient,  the  action  will  proceed,  the  money  remaining 

(«)  See  Caine  t.  Coulton,  1  H.  &  C.  Fleming,  4  Q.  B.  D.  226 ;  Buckton  v. 

764.  Higgs,  4  Ex.  D.  174. 

(o)  Order  xxii.,  R.  2.  (r)  Re  Earl  Stamford,  33  "W.   E. 

(p)  Id.  R.  4.  909. 
(^)  Id.,    B.    7.     See    Oreavea   \. 
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in  Court,  and  in  case  the  defendant  should  ultimately  win, 
the  money  will  be  repaid  to  him  (s).  A  counter-claim  is 
dealt  with  similarly  (t).  With  a  defence  setting  up  tender 
before  action  the  sum  of  money  alleged  to  have  been 
tendered  must  be  brought  into  Court  (u). 

The  obiect  of  the  Statutes  of  Limitation  is,  we  are  told  (x),  statutes  of 

•*  3  \    /J    Limitation. 

"  to  preserve  the  peace  of  the  kingdom,  and  to  prevent  those 
innumerable  perjuries  which  might  ensue  if  a  man  were 
allowed  to  bring  an  action  for  any  injury  committed  at  any 
distance  of  time."  Of  such  statutes  the  leading  provisions 
only  can  here  be  briefly  noticed.  This  ground  of  defence 
must  be  pleaded  (y).  It  is  inapplicable  where  the  claim  is 
by  a  cestui  que  trust  against  his  trustee  for  any  property  held 
on  an  express  trust  or  in  respect  of  any  breach  of  such  trust  {z). 
First,  then,  as  regards  realty,  special  reference  must  be  Recovery  of 

.'J.  \a,nA,  &c. 

made  to  the  "Eeal  Property  Limitation  Act,  1874"  (a), 
which  became  operative  January  1,  1879.  By  this  statute 
various  sections  of  the  3  &  4  Will.  4,  c.  27,  have  been  re- 
pealed. The  term  of  six  years  has  been  substituted  for  ten 
years  in  the  18th  section  of  the  last  mentioned  Act,  and  in 
the  same  section  the  term  of  twelve  years  has  been  substi- 
tuted for  twenty  years.  Of  the  Act  thus  dealt  with,  the  un- 
repealed residue  is  to  be  construed  with  the  more  recent 

(«)  Order  xxii.,  R.  6.  guishing  implied  and  express  trusts  are 

it)  Id.,  R.  9.  considered.     Upon  limitation  of  actions 

{u)  Id.jR.  3.  against  trustees,  see  the  Trustee  Act, 

[x)  3  Bla.  Com.,  p.  307 ;  see  also  1888  (51  &  52  Vict.  c.  59),  s.  8.     In 

per  Story,    J.,    Bell  v.   Morrison,  1  actionseommencedafter  January,  1890, 

Peters  (II.  S.)  R.  360.     Per  Lord  St.  trustees    enjoy  the  privilege    of   the 

Leonards,   Trustees    of  Dundee  Har-  Statutes  of  Limitation  except  in  cases 

hour  V.  Bou^all,  1  Macq.  H.  L.  Ca.  of  fraud,  fraudulent  breach  of  trust  to 

321.  which  the  trustee  was  party  or  privy,  or 

(y)  Order  xix.,  R.  15.  where  the  action  is  to  recover  trust 

iz)  36  &  37  Vict.  c.  66,  s.  25  (2).  property,  or  the  proceeds  thereof,  stUl 

See  Banner  v.   Berridge,  is  Ch.   D.  retained  by  the  trustee,  or  previously 

254;    Seagram  v.    Tuck,    18   Ch.   D.  received  by  the  trustee  and  converted  to 

296.     This  does  not  apply  to  implied  his  use.     Cf.  In  re  Somerset,  Somerset 

trusts,   Metrop.   Bank    v.    Heiron,    5  v.    Foulett,    (1894)   1  Ch.  231 ;  In  re 

Ex.  D.  319,  distinguished  in  Fitzrmj  Stcain,  Swain  v.  Bringeman,  (1891)  3 

Bessemer,  %c..  In  re,  50  L.  T.   144.  Ch.  233. 

See  Soary.  AshweU  (1893),  2   Q.   B.  (a)  37  &  38  Vict.  c.  57. 

390   (C.A.),  where  the  cases  distin- 


II 
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enactment— and  so  is  the  7  Will.  4  and  1  Vict.  c.  28,  the 
period  of  limitation,  twenty  years  therein  mentioned,  being 
now  reduced  to  twelve  years. 

The  law  upon  this  subject,  [therefore,  is  briefly  as 
follows : — 

(1.)  No  land  or  rent  can  be  recovered  but  within  twelve 
years  after  the  right  of  action  accrued,  either  to  the  person 
through  whom  the  plaintiff  claims  or  within  twelve  years 
after  the  right  accrued  to  the  person  bringing  the  action. 
But  when  an  acknowledgment  in  writing  of  the  title  of  the 
person  claiming  the  land  or  rent  has  been  made  to  him  by 
the  person  in  possession  of  it,  the  right  of  the  former  party 
will  be  deemed  to  have  first  accrued  at  the  time  when  such 
acknowledgment  was  given  (h). 

(2.)  The  right  to  sue  for  land  or  rent  is  deemed  to  have 
accrued  in  respect  of  an  estate  or  interest  in  reversion  or 
remainder,  or  other  future  estate  or  interest,  when  the  same 
shall  become  an  estate  or  interest  in  possession. 

But  when  the  person  entitled  to  a  particular  estate  on 
determination  of  which  any  future  estate  or  interest  was 
expectant  shall  not  have  been  in  possession  or  receipt  of 
profits  of  such  land  or  in  receipt  of  such  rent,  at  the  time 
when  his  interest  determined,  no  action  can  be  brought  but 
within  twelve  years  after  the  time  when  the  right  to  sue 
accrued  to  the  person  whose  interest  shall  have  determined, 
or  within  six  years  next  after  the  time  when  the  estate  of 
the  person  becoming  entitled  in  possession  shall  have  become 
vested  in  possession — whichever  of  those  two  periods  shall 
be  the  longer. 

(3.)  If  at  the  time  at  which  the  right  of  any  person  to  sue 
for  the  recovery  of  land  shall  have  accrued  such  person 
shall  have  been  under  these  disabilities — infancy — coverture 
— idiotcy — lunacy  or  unsoundness  of  mind,  then  such  per- 

(*)  Green  T.  Htimphreijs,  23  Ch.  D.  207;  rev.  26  Id.  474;  Sanders  v. 
Sanders,  W.  N.  1881,  149. 
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son  or  the  person  claiming  through  him  may — notwith- 
standing the  twelve  or  six  years  mentioned — sue  for  the 
land  at  any  time  within  six  years  next  after  the  time  when 
the  person  to  whom  such  right  shall  first  have  accrued  shall 
have  ceased  to  be  under  such  disability  o,r  died,  whichever 
of  those  events  shall  have  first  happened.  No  time,  how- 
ever, is  to  be  allowed  on  account  of  the  absence  beyond  seas 
of  the  person  entitled  to  sue,  or  of  any  one  through  whom 
he  claims.  And  the  utmost  time  allowed  for  disabilities  is 
limited  to  thirty  years. 

(4.)  A  mortgagor  will  be  barred  at  the  end  of  twelve  years 
from  the  time  when  the  mortgagee  took  possession  or  from 
the  last  written  acknowledgment  by  the  mortgagee  of  the 
mortgagor's  title. 

(5.)  Money  charged  upon  land  will  be  deemed  to  be  satis- 
fied at  the  end  of  twelve  years  if  no  interest  has  been  paid 
nor  acknowledgment  in  writing  has  been  made  in  the  mean- 
time. 

By  3  &  4  Will.  4,  c.  42,  s.  3,  an  action  for  breach  of  specialty. 
covenant  or  upon  bond  (c)  or  other  specialty,  must  be  com- 
menced within  twenty  years  after  accrual  of  the  cause  of 
such  action  (d).  The  4th  section  contains  a  proviso  with 
regard  to  persons  labouring  under  certain  disabilities  (e) ; 
and  the  6th  section  provides,  that  in  cases  of  due  acknow- 
ledgment in  writing  or  payment  on  account  of  principal  or 
interest,  then  the  statute  shall  not  preclude  an  action  for 
the  cause  acknowledged  till  twenty  years  after  such  acknow- 
ledgment (/). 

(<•)  3   &   4   Will.  4,    c.  42,    s.    3;  189  (affirming  S.C.  loc.  cit.  at  p.  25). 

Sturffis  V.  Darell,  4  H.  &  N.   622;  "Judgment"    iu    s.    8   of  the   Eeal 

S.  C,  6  Id.   120 ;  Amott  v.  Holden,  Property  Limitation  Act,   1874,  refers 

18  Q.  B.  593;  Kempe  v.  Gibbon,  12  to  judgments    generally,    and    is  not 

Q.  B.  662 ;  but  see  37  &  38  Viet.  c.  57,  restricted  to  judgments  which  operate 

8'  8.  as  charges  upon  laud,  cf.  S.C. 

(rf)  See  Lowe  v.  Fox,  15  Q.  B.  D.  {e)  See  19  &  20  Vict.  c.  97,  s.  10. 

667.     The  remedy  upon  a  judgment  (/}  Blairv.  Onnond,!!  Q,.'R.'^'&^  ; 

recovered  in  an  action  of  covenant  is  1  De  G.  &  S.  428 ;  Kempe  v.  Gibbon, 

barred  after  the  lapse  of  twelve  years,  12  Q.  B.  662;  Goode  v.  Job,  1  E.  & 

see  Jaij  v.  Johnstone,  (1893)  1  Q.  B.  E.  6. 
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Simple  The  effect  of  the  21  Jac.  1,  c.  16,  b.  3,  is  that  actions  on 

contract 

simple  contract  generally  (other  than  for  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and 
merchant  (g),  their  factors  or  servants),  and  actions  for  debt 
grounded  upon  any  lending  or  contract  without  specialty  (fe), 
must  be  commenced  and  sued  within  six  years  next  after 
the  cause  of  such  action,  and  not  after  (i).  The  7th  section 
of  this  Act  (j)  relates  to  persons  labouring  under  particular 
disabilities  (which  have  been  revised  by  the  Mercantile  Law 
Amendment  Act,  1856  (A-)),  and  enacts,  that  persons  so 
situated  must  sue  within  six  years  after  the  particular  dis- 
ability shall  have  ceased. 

An  executor  cannot  maintain  an  action  for  a  debt  which 
accrued  to  his  testator,  and  for  which  he  might  have  sued 
more  than  six  years  before  the  issuing  of  the  writ  (l).  But, 
under  what  is  called  the  equity  of  the  statute,  where  an 
action  has  been  commenced  within  the  period  of  limitation 
and  the  defendant  dies,  the  plaintiff  has  a  right  to  bring  a 
new  action  against  the  executor  or  administrator  if  he  do 
so  within  a  reasonable  time,  notwithstanding  that  the  time 
limited  by  the  statute  may  have  elapsed  (»i). 

The  statute  9  Geo.  4,  c.  14  (n)  (commonly  called  Lord 

(ff)  "With  resDect  to  the  limitation  of  (A)  19  &  20  Vict.  c.  97,  ss.  10,  12  ; 

action  for  Merchants'  Accounts,  see  19  Comill  y.  Hudsan,  8  E.  &  B.  429. 

&  20  Vict.  c.  97,  8.  9  ;   Webber  v.  (l)  Fenny  t.  Briee,  18  C.  B.,  N.  S., 

Ttvill,  2  Wms.  Saund.  124 ;  Bobimon  393. 

T.  Alexander,  2  CI.  &  F.  717,  737 ;  (m)  Swindell  v.  Bulkeley,  18  Q.  B. 

JnglU  T.   Haigh,   8  M.  &  W.  769 ;  D.  250. 

Potty.  Clegg,  16  M.  &  "W.  321.  («)  By  s.   1  of  which  statute  "no 

(A)  Cork  and   Bandon    B.    C.    v.  acknowledmient  or  promise  by  words 

Goode,    13   C.   B.   826;     Webtter  v.  only  shall  be  deemed  suflScient  evidence 

Kirk,  17    Q.    B.  944,   Tobacco  Pipe  of  a  new  or  continuing  contract,  where- 

MakerM  Co.  t.  Loder,  16  Q.  B.  765.  bv  to  take  any  case  out  of  the  operation 

(•)  See  Hartlandy.  Jukes,  1  H.  &  of"  the  21  Jac.  1,  s.  16,  "or  to  de- 

C.  667,  675 ;  Buih  v.  Martin,  2  H.  &  prive  any  party  of  the  benefit  thereof, 

C.  311;  Garden  t.  Britce,  L.  R.   3  unless  such  acknowledgment  or  pro- 

C.  P.  300.  mise  shall  be  made  or  contained  by  or 

{J)  See  also  as  to  defendants,  4  &  in  some  writing  to  be  signed  by  the 

6  Ann.  c.  16,  s.  19;  Fannin  v.  An-  party  chargeable  thereby:"   Hyde  v. 

derton,  7  Q.  B.  811  ;   Town*  v.  Mead,  Johnton,  2  Bing.  N.  C.  776  ;  Clark  v. 

16  C.  B.  123  ;  Lane  v.  Bennett,  1  M.  Alexander,  8  Scott,  N.  R.   147 ;    see 

&  W.  70  ;  Forbet  v.  Smith,  11  Exch.  Whitley,  in  re,  Callan,exp.,  32  Ch.  D. 

161.  337.      The  section    above  cited  also 
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Tenterden's  Act),  was  enacted  to  meet  numerous  questions 
which  had  "  arisen  in  actions  founded  on  simple  contract 
as  to  the  proof  and  effect  of  acknowledgments  and  promises 
offered  in  evidence  for  the  purpose  of  taking  cases  out  of 
the  operation  "  of  the  above-mentioned  Statute  of  James, 
and  with  the  express  view  that  a  defendant  should  not  lose 
the  benefit  of  that  statute  by  an  informal  or  casual  acknow- 
ledgment of  a  debt  or  contract  which  might  previously  (o) 
have  been  interpreted  to  bar  the  operation  of  the  latter 
Act.  The  9  Geo.  4,  c.  14,  does  not  alter  the  law  as  to  the 
effect  of  an  acknowledgment  of  a  debt ;  it  alters  only  the 
manner  in  which  the  acknowledgment  must  be  proved  (p). 
Tery  numerous  cases  have  been  decided  as  to  these  ques- 
tions. What  is  an  "  acknowledgment  "  of  a  debt,  from 
which  a  promise  to  pay  it  may  be  implied  ?  is  the  promise 
relied  on  absolute  or  conditional?  if  conditional,  has  apt 
evidence  been  adduced  to  show  that  the  condition  has  been 
performed  (q)  ?  what  is  a  sufficient  promise  founded  on 
good  consideration  to  take  a  case  out  of  the  operation  of 
the  statute  (r)  ?  and  generally  what  is  the  true  legal  effect 
of  the  enactment  here  adverted  to  (s)  ? 

With  regard  to  personal  actions  for  tort,  the  period  of 
limitation  assigned  by  the  Statute  of  James  above  men- 
makes  provision  respecting  the  charge-       Woolley,  8  E.  &  B.  778.  • 
ability  of  joint  contractors,  and  pro-  {q)  Chasemore  v.  Turner,  L.  R.  10 

ceeds  : — "Provided  always,  that  noth-  Q.  B.  500;  Meyerhoff  v.  Froehlich,  4 
ing  herein  contained  shall  alter  or  C.  P.  D.  63;  Skeet  v.  Lindsay,  2  Ex. 
take  away  or  lessen  the  effect  of  any  D.  314 ;  Quincey  v.  Sharp,  1  Id.  72 ; 
payment  of  any  principal  or  interest  Curwen  v.  Milburn,  42  Ch.  D.  424 
made    by  any    person   whatsoever:  "       (following     Skeet    v.     Lindsay,     and 


Eollis  V.  Palmer,  2  Bing.  N.  C.  713 
Tumey  v.  Bodwell,  3  E.  &  B.  136 
Maher  v.  Maber,  L.  R.  2  Ex.   153 


Quincey  v.  Sharp ;  the  C.  A.  affirmed 
North,  J.'s  order  on  other  grounds) ; 
Cornforth  v.   Smithard,  5  H.    &   N". 


Bodger  y.  Arch,  10  Exch.  333.  13  ;   Tanner  t.  Smart,  6  B.  &  C.  603 

(o)  See,  as  to  the  effect  of  an  acknow-  (followed  in  Stamford  Banking  Co.  v. 

ledgment  or  part  payment  of  a  debt,  Smith,  (1892)  1  Q.  B.  765)  ;  Lyell  v. 

per  Blackburn,  J.,  Morgan  v.   Row-  Kennedy,  14  App.  Cas.  437  (reversing 

lands,  L.  R.  7  Q.  B.  497;  explained  C.  A.,  18  Q.  B.  D.  796). 

in  Green  v.  Humphreys,  26  Ch.  D.  at  (r)   Wilby  v.  Elgee,  L.  R.  10  C.  P. 

p.  478.  497. 

{p)    Per    Williams,   J.,   Smith  v.  (s)  See  preceding  notes. 

Thorn,   18    Q.   B.   134;   Jackson  v. 
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tioned  is : — in  an  action  for  assault,  battery,  or  false 
imprisonment  (0,  four  years;  for  slander,  two  years;  for 
any  other  ordinary  personal  tort,  six  years  (u).  Besides 
the  enactments  as  to  the  limitation  of  actions  just  con- 
sidered, special  provisions  occur  in  various  other  statutes 
respecting  the  time  within  which  particular  actions  must 
respectively  be  brought,  such  provisions  being  in  general 
framed  for  the  protection  of  certain  classes  of  defendants 
on  grounds  of  public  policy. 

Whenever  a  Statute  of  Limitation  is  prima  facie  plead- 
able, the  precise  point  of  time  from  which  it  runs  should 
carefully  be  marked  (x),  and  likewise  the  legal  status  of  the 
party  entitled  to  sue  at  that  epoch,  the  maxirii  of  law  being 
contra  non  valentem  agere  nulla  currit  prcescriptio ;  conform- 
ably to  which  rule  the  several  provisions  with  respect  to 
"disability,"  already  (t/)  mentioned,  suspend  the  operation 
of  the  statute  in  question  until  such  disability  has  ceased. 
So  soon,  however,  as  a  complainant  has  a  right  to 
commence  an  action,  the  statute  begins  to  run,  ex.  gr.,  if 
by  an  agreement  money  is  to  be  paid  on  the  happening  of 
a  certain  contingency,  the  statute  will  begin  to  run  when 
that  event  has  occurred  and  a  breach  of  the  agreement  has 
been  committed.  But  whenever  the  time  of  limitation  has 
once  begun  to  run,  it  continues  so  to  do  (z).  Again,  when 
in  an  action  of  simple  contract  on  a  plea  of  the  Statute  of 
Limitations  the  breach  was  shown  to  have  occurred  more 
than  six  years  before  the  commencement  of  the  proceed- 


t)  Coventry  v.  Apsleij,  2  Salk.  420 


Verity,  L.  R.  6  C.  P.  206;  Whitmore 
V.  Humphries,  L.  R.  7  C.  P.  1  ;  Gar- 
den  V.  Bruce,  L.  R.  3  C.  P.  300.  See 
Mill^  V.  Bell,  (1891)  1  Q.  B.  468, 
(C.  A.). 


{ 

(m)  See  Backhome  v.  Bonomi,  8  H 
L.  Ca.  503 ;  Smith  v.  Tliacksrah,  L 
R.  1  C.  P.  564;  Whitehoiue  v.  Fel 
/owM,  10  C.  B.,  N.  S.,  765,  785,  786; 

Mitchell  V.  Darky  Main  Colliery  Co.,       '   (y)  Ante,  p.  154. 
11  App.  Cas.  127.    See  Duke  of  Brttns-  (z)  Curlewis  v.  Earl  of  Mornington, 

wick  V.  Ifartner,  14  Q.  B.  185  (which  7  E.  &  B.  283  ;  Bhodcs  v.  Smethurst, 
was  an  action  for  libel);  and  cases  4M.  &"W.  42;  jS.  C,  6  M.  &  W.  351 ; 
cited  in  Rose.  N.  P.,  16th  ed.,  Index,  Penny  v.  Brice,  18  C.  B.,  N.  S.,  393 ; 
tit.  "Limitations,"  subtit.  "  action  on  Baird  v.  Fortune,  4  Macq.  H.  L.  Ca. 
the  case."  127.  See  Lafond  \.  Ruddock,  13  C.  B. 

{x)  See,  for  instance,  Wilkiruon  v.      813,  819. 
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ings,  the  plea  was  held  to  be  a  good  bar  to  the  action, 

although  the  plaintiff  had  delayed  commencing  proceedings 

sooner  by  reason  of  the  defendant's  conduct  (a).     Equity, 

lliowever,  in  cases  of  fraud   will  interfere   to  prevent  the 

[party  defrauded  from  being  deprived  of  his  rights  by  a 

[strict  application  of  the  statute  (h). 

Order  XIX.,  E.  3,  provides  that  a  defendant  in  an  action  set-offor 

■^  counter- 

[may  set  off,  or  set  up,  by  way  of  counter-claim  against  the  *'^™- 
claims  of  the  plaintiff,  any  right  or  claim,  whether  such 
set-off  or  counter-claim  sound  in  damages  or  not,  and  such 
set-off  or  counter-claim  shall  have  the  same  effect  as  a  cross 
action,  so  as  to  enable  the  Court  to  pronounce  a  final  judg- 
ment in  the  same  action,  both  on  the  original  and  on  the 
cross-claim.  But  the  Court  or  a  Judge  may,  on  the 
application  of  the  plaintiff  before  trial,  if  in  the  opinion  of 
(the  Court  or  Judge  such  set-off  or  counter-claim  cannot  be 
conveniently  disposed  of  in  the  pending  action,  or  ought 
not  to  be  allowed,  refuse  permission  to  the  defendant  to 
'  avail  himself  thereof. 

The  Court  or  a  Judge  has  power  to  exclude  a  counter- 
'  claim  which  should  be  disposed  of  in  an  independent 
[action  (c).  A  counter-claim  may  be  proceeded  with, 
;  although  the  action  of  the  plaintiff  may  have  been  stayed. 


[a)  Hast  India  Co.  v.  Paul,  7  Moo. 

(P.  C.  C.  Ill  ;  Short  v.  McCarthy,  3 

jB.  &  Aid.  626  ;  22  E.  R.  503 ;  Brown 

Vv.  Howard,  2  B.  &  B.  73  ;  Howell  v. 

iToung,  5  B.  &  C.   259 ;    Granger  t. 

George,  Id.  149.  See,  however,  remarks 

of  the  Exeh.  Chamber  in  Backhouse  v. 

Bonomi,   E.  B.  &  E.   659  ;  Smith  v. 

Fox,  6  Hure,  386  ;  Bree  v.  Holbech,  2 

Dougl.  6o4a. 

It  has  been  held  to  be  no  answer  at 
law  to  a  plea  of  the  Statute  of  Limita- 
tions that  the  plaintiff  was  prevented 
by  the  fraud  of  the  defendant  from 
knowing  of  the  cause  of  action  untQ 
after  the  period  of  limitation  had  ex- 
pired ;  for,  as  remarked  by  Pollock, 
C.  B.,  it  would  open  a  flood  of  litigation 
if  Courts  of  law  were  to  hold  that  the 


statute  does  not  run  in  cases  where 
fraud  has  been  practised:  Imperial 
Gas  Light  Co.  v.  London  Gas  Light 
Co.,  10  Exch.  43;  Hunter  v.  Gibbons, 
1  H.  &  N.  459.  See,  also,  s.  26,  3  &  4 
Will.  4,  c.  27,  Lawrance  v.  Norreys 
[Lord),  15  App.  Cas.,  210  ;  Willis  v. 
Howe  {Earl),  (1893)  2  Ch.  545. 

{b)  Gibbs  V.  Guild,  9  Q.  B.  D.  59 ; 
distinguished  in.  Armstrotig  v.  Milbum, 
54  L.  T.  247;  affirmed  ib.  723;  and 
see  per  Lord  Cf  Hagan,  Thomson  v. 
Eastwood,  2  App.  Cas.  252.  See  Blair 
V.  Bromley,  5  Hare,  542,  and  Moore  y. 
Knight,  (1891)  1  Ch.  547,  with  which 
of.  Thome  v.  Heard,  (1894)  1  Ch.  599, 
affirmed  (1895)  A.  C.  495. 

{c)  Order  xxi.,  E.  15. 
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discontinued,  or  dismissed  (d).  The  judgment  is  given  for 
the  balance  after  the  counter-claim  is  disposed  of  {e). 
2^^  We  have  already  seen  (/)  that  the  Queen's  Bench 
third  party,  piyision  of  the  High  Court  of  Justice  is  empowered  to 
grant  to  a  defendant  in  an  action  "  relief  relating  to  or 
connected  with  the  original  subject  of  the  cause  or  matter  " 
claimed  against  any  other  person  not  a  party  to  the  action 
"  who  shall  have  been  duly  served  with  notice  in  writing 
of  such  claim  " — the  reUef  granted  being  such  "  as  might 
properly  have  been  granted  against  such  person  if  he  had 
been  made  a  defendant  to  a  cause  duly  instituted  by  the 
same  defendant  for  the  like  purpose ;  "  and  every  such 
person  so  served  with  notice  will  thenceforth  be  deemed  a 
party  to  the  action,  with  the  same  rights  in  respect  of  his 
defence  against  the  claim  asserted  as  if  he  had  been  duly 
sued  in  the  ordinary  way  by  the  defendant  (g).  Such 
being  in  substance  the  enactment  upon  this  subject,  we 
will  show  how  it  is  to  be  practically  carried  out. 

Where  a  defendant  claims  to  be  entitled  to  contribution, 
or  indemnity,  against  any  person  not  a  party  to  the  action, 
he  may,  by  leave  of  the  Court  or  a  Judge,  issue  a  notice  to 
that  effect  (/t),  which  may  be  in  the  form  provided  (i). 

The  plaintiff  is  entitled  to  be  served  with  the  summons 
for  leave  to  serve  a  third  party  notice,  and  if  the  introduc- 
tion of  the  third  party  into  the  action  would  materially 
prejudice  the  plaintiff,  the  order  may  be  rescinded  (k). 

A  copy  of  this  notice  is  to  be  filed  and  served  on  the 
person  to  whom  it  is  addressed  as  a  writ  of  summons  is 
served,  and  must,  unless  otherwise  ordered,  be  served  by 
the  defendant  within  the  time  limited  for  delivering  his 
statement  of  defence  ;  and  with  it  must  be  served  a  copy  of 

i 

(d)  Order  xxi.,  R.  16.  (t)  App.  (B),  Form  1.  ■ 

(e)  Id.,  R.  17.  (A)  Finlay  v.  Scott,  W.  N.,  1884, 
(/)  Ante,  p.  40.  8  ;  £otcer  v.  Hartley,  1  Q.  B.  D.  652  ; 
(a)  36  &  37  Vict.  c.  66,  8.  24  (3).  Hutchinsm  v.  Colorado  Co.,  W.  N., 
(A)  Order  xvi.,  R.  48.  1884,  40. 


I 
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the  statement  of  claim,  or  if  there  be  no  statement  of  claim, 
then  a  copy  of  the  writ  of  summons  in  the  action  (I).  Should 
the  person  so  served  with  notice  desire  to  dispute  the  plain- 
tiff's claim  in  the  action  as  against  the  defendant  on  whose 
behalf  the  notice  has  been  given,  or  his  own  liability  to  the 
defendant,  he  must  enter  an  appearance  in  the  action  within 
eight  days  from  the  service  of  the  notice.  In  default  of  his 
80  doing,  he  will  be  deemed  to  admit  the  validity  of  the 
judgment  obtained  against  such  defendant,  whether  obtained 
by  consent  or  otherwise,  and  his  own  liability,  to  contribute 
or  indemnify,  as  the  case  may  be,  to  the  extent  claimed  in 
I  the  third  party  notice.  Provided,  however,  that  a  person 
so  served  and  failing  to  appear  within  the  eight  days  may 
apply  for  leave  to  appear,  which  maybe  given  upon  terms  (m). 
In  case  the  third  party  fails  to  appear  pursuant  to  the  notice 
the  Eules  enable  the  defendant  to  obtain  judgment  against 
him  whether  the  defendant  defends  the  action  himself  or 
not  (n). 

If  a  third  party  served  under  the  above  rules  appears 
pursuant  to  the  notice,  the  defendant  giving  it  may  apply 
to  the  Court  or  a  Judge  for  directions  as  to  the  mode  or 
time  of  having  the  question  of  the  third  party's  liability 
determined ;  and  upon  the  hearing  of  such  application,  the 
Court  or  Judge,  if  satisfied  that  there  is  a  proper  question 
to  be  tried,  will  give  liberty  to  the  person  served  to  defend 
the  action  upon  such  terms  as  shall  seem  just,  and  will 
direct  such  documents  to  be  delivered,  or  such  amendments 
to  be  made,  and  generally  such  proceedings  to  be  taken,  as 
may  appear  proper  for  having  the  question  raised  most 
conveniently  determined  (o).  The  Eules  enable  a  defendant 
to  enforce  a  similar  claim  against  a  co-defendant,  and  the 
costs  in  all  cases  are  in  the  discretion  of  the  Court  or 
Judge  (p). 

(l)  Order  xvi.,  E.  48.  (o)  Order  xvi.,  Rr.  52,  53. 

(w)  Id.,  R.  49.  Ip)  Id.,  Rr.  54,  55. 

(«)  Id.,  Rr.  50,  51. 

B.C.L.  M 
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Where  a  defendant  by  his  defence  sets  up  a  counter- claim 
which  raises  questions  between  himself  and  the  plaintiff 
along  with  any  other  persons,  he  must  add  to  the  title  of 
his  defence  a  further  title  similar  to  that  in  a  statement  of 
claim,  setting  forth  the  names  of  all  the  persons  who,  if 
such  counter-claim  were  to  be  enforced  by  cross  action, 
would  be  defendants  thereto,  and  must  deliver  his  defence 
to  such  of  them  as  are  parties  to  the  action  within  the 
period  within  which  he  is  required  to  deliver  it  to  the 
plaintiff  (7). 

The  third  party  must  be  summoned  to  appear  by  being 
served  with  a  copy  of  the  defence  in  like  manner  as  a  writ 
of  summons  is  served  (r) ;  he  must  then  appear  to  the 
action  (s),  and  may  deliver  a  reply  to  the  counter-claim 
within  the  time  within  which  he  might  deliver  a  defence  if 
it  were  a  statement  of  claim  (t).  Where,  however,  a  defen- 
dant by  his  statement  of  defence  sets  up  a  counter-claim, 
if  the  plaintiff  or  any  other  person  named  in  manner  afore- 
said as  party  to  such  counter-claim  contends  that  the  claim 
thereby  raised  ought  not  to  be  disposed  of  by  way  of 
counter-claim,  but  in  an  independent  action,  application 
may,  at  any  time  before  reply,  be  made  for  an  order  that 
such  counter-claim  may  be  excluded  (u).  It  has  been  held 
moreover  that  a  person  named  in  a  defence,  as  a  party  to  a 
counter-claim  thereby  made,  cannot  counter-claim  against 
the  defendant  (x). 

In  any  case  in  which  an  issue  arises  in  an  action  other 
than  between  plaintiff  and  defendant,  if  a  party  to  such 
issue  makes  default  in  pleading,  the  opposite  party  may 
apply  to  the  Court  or  a  Judge  for  such  judgment,  if  any,  as 
upon  the  pleadings  he  may  appear  to  be  entitled  to ;  and 

{q)  Order  xxi.,  R.  11.     Turmr  v.  (m)  Orderrri.,  R.  15. 

Sednetford  0<u  Co.,  3  Ex.  D.  146.  \x)  Street  v.   Gover,    2   Q.    B.    D. 

(r)  Order  xn.,  R.  12.  498,  followed  Alwy  Jt.  C.  v.  GreetihiU, 

(»)  Id.,  R.  13.  (1896)  1  Ch.  19. 
(0  Id.,  R.  14. 
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judgment  will  be  entered  accordingly,  or  such  other  order 
as  may  be  necessary  to  do  complete  justice  between  the 
parties  will  be  made  iy).  Any  judgment,  by  default,  how- 
ever, may  upon  terpis  be  set  aside  {z) . 

The  reply,  if  any,  is  to  be  delivered,  unless  an  extension  The  reply 

and  sub- 

of  time  be  allowed,  within  twenty-one  days  after  the  defence  sequent 
or  the  last  of  the  defences  has  been  delivered  (a).  And  no 
pleading  subsequent  to  reply  other  than  a  joinder  of  issue 
can  be  pleaded  without  leave,  and  then  only  upon  such 
terms  as  may  be  thought  fit  (h).  Any  such  pleading  must, 
unless  the  time  be  extended,  be  delivered  within  four  days 
after  the  delivery  of  the  previous  pleading  (c),  and  where  a 
counter-claim  is  pleaded,  a  reply  thereto  shall  be  subject  to 
the  Eules  applicable  to  the  statement  of  defence.  If  the 
plaintiff  does  not  deliver  a  reply  or  any  party  does  not 
deliver  any  subsequent  pleading  within  the  period  allowed 
for  that  purpose,  the  pleadings  will  then  be  deemed  to  be 
closed,  and  all  the  material  statements  of  fact  in  the  plead- 
ing last  delivered  will  be  deemed  to  have  been  denied  and 
put  in  issue  (d). 

As  soon  as  either  party  has  joined  issue  upon  any  plead-  joinder  of 
ing  of  the  opposite  party  simply,  without  adding  any  further 
or  other  pleading  thereto,  or  has  made  default  as  mentioned 
in  Order  XXVII.  E.  13,  the  pleadings  as  between  the  parties 
will  be  closed  (e).     Should  it  appear,  however,  to  a  Judge 

lat  the  statement  of  claim  or  defence   or  reply  do  not 

"sufficiently  define  the  issues  of  fact  in  dispute  between  the 

^parties,  he  may  direct  them  to  prepare  issues,  to  be  settled 

if  the  parties  differ,  by  the  Judge  (/).     When  the  facts  will 

Jmit  of  it  the  parties  may  concur  in  stating  the  questions 
of  law  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court  ig),   or  an  order  may  be  made  when  necessary  for 

(y)  Order  xxvii.,  R.  14.  {d)  Order  xxvii.,  R.  13. 

(z)  Id.,  R.  15.  (e)  Order  xxiii.,  R.  5. 

(a)  Order  xxiii.,  R.  1.  (/)  Order  xxxiii.,  R.  1. 

(b)  Id.,  R.  2.  (a)  Order  xxxiv.,  R.  1. 
{c)  Id.,  R.  3. 

M  2 


issue. 
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raising  a  question  of  law  and  deciding  it  before  questions 

of  fact,  which  the  decision  may  render  unnecessary  to  be 

tried  (h). 

interroga-  It  mav  be  as  well  now  to  advert  to  certain  provisions  con- 
tones.  •'  •  •  J 
Discovery    tained  in  the  new  procedure  by  which  interrogatories  and 

tionof        discovery,  inspection,  and  admissions  are  regulated.     The 

documents.  «/  j.  ^  ^ 

provisions  referred  to  are  contained  in  Orders  XXXI.  and 
XXXn.  of  the  E.  S.  C.  1883,  of  which  an  epitome  merely 
can  here  be  given. 

By  Order  XXXI.  it  is  directed  that  in  any  cause  or  matter 
the  plaintiff  or  defendant  by  leave  of  the  Court  or  a  Judge 
may  deliver  interrogatories  in  writing  for  the  examination 
of  the  opposite  parties,  or  any  one  or  more  of  such  parties, 
with  a  note  at  the  foot  thereof,  stating  which  of  such  inter- 
rogatories each  of  such  persons  is  required  to  answer :  no 
party,  however,  can  deHver  more  than  one  set  of  interroga- 
tories to  the  same  party  without  an  order  for  that  purpose, 
and  interrogatories  which  do  not  relate  to  any  matters  in 
question  in  the  cause  or  matter  shall  be  deemed  irrelevant, 
notwithstanding  that  they  might  be  admissible  on  the  oral 
cross-examination  of  a  witness  (i).  On  an  application  for 
leave  to  deliver  interrogatories,  the  particular  interrogatories 
proposed  to  be  delivered  must  be  submitted  to  the  Court  or 
Judge.  In  deciding  upon  such  application,  the  Court  or 
Judge  must  take  into  account  any  offer  made  by  the  party 
sought  to  be  interrogated,  to  deliver  particulars,  make  admis- 
sions, or  to  produce  documents  relating  to  the  matters  in 
question,  and  leave  will  be  given  as  to  such  only  of  the 
interrogatories  submitted  as  shall  be  deemed  necessary 
either  for  disposing  fairly  of  the  cause  or  matter  or  for 
saving  costs  (j).  Where  any  party  to  an  action  is  a  body 
corporate  or  a  joint  stock  company,  or  any  other  body  of 

(A)  Order  xxsiv.,  R.  2.  (J)  Order  xxxi.,  R.   2.     Allowing 

(«■)  Order   xx.\i.,   R.    1.     Leave  to  an  interrogatory  does  not  preclude  any 

deliver  interrogatories  is  now  necessary  objection    being  taken  under    R.  6, 

in  all  cases.  intra,  Feek  v.  liay,  (1894)  3  Ch.  282. 
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persons,  empowered  to  sue  or  be  sued,  an  opposite  party 
may  apply  at  Chambers  for  an  order  allowing  him  to  deliver 
interrogatories  to  any  member  or  officer  of  such  corporation, 
company  or  body,  and  the  order  may  accordingly  be  made  {k). 
The  costs  of  interrogatories  "  exhibited  unreasonably,  vexa- 
tiously,  or  at  improper  length,"  will  have  to  be  borne  in  any 
event  by  the  party  in  fault  (l). 

A  party  called  upon  to  answer  interrogatories  may, 
within  seven  days  after  service  of  the  interrogatories, 
apply  at  Chambers  to  set  them  aside  on  the  ground  that 
they  have  been  exhibited  unreasonably  or  vexatiously,  or  to 
strike  them  out,  on  the  ground  that  they  are  prolix,  oppres- 
sive, unnecessary  or  scandalous.  Any  objection,  however, 
that  any  of  them  are  scandalous  or  irrelevant  or  not  put 
bond  fide  for  the  purposes  of  the  action,  or  that  the  matter 
inquired  after  is  not  sufficiently  material  at  that  stage  of 
the  action,  or  on  any  other  ground,  may  be  taken  in  the 
affidavit  in  answer  (m).  It  has  been  stated  {ii)  as  "  a 
fundamental  rule,  that  interrogatories  are  not  to  be  allowed 
for  the  purpose  of  enabling  a  party  to  see  if  he  has  a  case," 
but  they  may  be  allowed  "  to  enable  him  to  support  his 
case,  or  to  see  if  his  case  can  be  supported." 

Interrogatories  must  be  answered  by  affidavit  to  be  filed 
within  ten  days,  or  within  such  other  time  as  may  be 
allowed  (o).  Should  the  person  interrogated  omit  to 
answer,  or  answer  insufficiently  or  improperly  (p),  the 
party  interrogating  may  apply  for  an  order  requiring  him 
to  answer,  or  to  answer  further,  as  the  case  may  be.  And 
an  order  may  thereupon  be  made  requiring  him  to  answer 
or  answer  further  by  affidavit  or  by  viva  voce  examina- 
tion {q). 

{k)  Order  xixi.,  E.  o.  (o)  Order  xxxi.,  K.  8. 

{l)  Id.  E.  3.     See  Form  of  Inter-  (;?)  See  Peyton  v.  Earting,  L.  E.  9 

rogatories,  App.  (B)  Xo.  6.  C.  P.  9,  approved,  Lyell  t.  Kennedy, 

(;«)  Order  xxxi.,  Rr.  6,  7.  27  Ch.  D.  1. 

(h)  Ver  Brett,  J.,  Gourley  v.  Plim-  [q)  Order  xxxi.,  E.  11.     Any  party 

soil,  L.  E.  8  C.  P.  374.  may,  at  the  trial  of  a  cause,  matter, 
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During  the  pendency  of  an  action  the  production  by  any 
party  thereto  upon  oath  of  documents  in  his  possession  or 
power  relating  to  any  matter  in  question  in  such  action 
may  be  ordered  by  the  Court  or  a  Judge,  to  be  dealt  with, 
when  produced,  in  such  manner  as  may  seem  just  (7-). 
Any  party,  moreover,  may,  without  filing  an  affidavit, 
apply  to  the  Court  or  a  Judge  for  an  order  directing  any 
other  party  to  the  action  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  the  action, 
and  the  Court  or  Judge  may  make  such  order  as  he  may 
think  fit,  or  refuse  it,  provided  that  discovery  shall  not  be 
ordered  when  and  so  far  as  the  Court  or  a  Judge  shall  be 
of  opinion  that  it  is  not  necessary  either  for  the  disposing 
fairly  of  the  cause  or  matter,  or  for  saving  costs  (s),  and  the 
party  against  whom  such  application  is  made  may  in  his. 
affidavit  specify  documents  which  he  objects  to  produce  (t). 
The  payment  of  a  deposit  into  Court  is  now  a  condition 
precedent  to  an  order  for  discovery  either  by  interrogatories 
or  otherwise  (u). 

Further,  every  party  to  a  cause  or  matter  may  at  any 
time  before  or  at  the  hearing  thereof,  give  notice  in  writing 
to  any  other  party,  in  whose  pleadings  or  affidavits 
reference  is  made  to  a  document  to  produce  it  for  inspec- 
tion ;  and  a  party  not  complying  with  such  notice  will  not 
afterwards  be  at  liberty  to  put  such  document  in  evidence 
on  his  behalf  in  the  cause  or  matter,  unless  he  shall 
satisfy  the  Court  or  Judge  that  it  relates  only  to  his  own 
title,  he  being  a  defendant  to  the  action,  or  that  he  had 

or  iraue,  use  in  evidence  any  one  or  put  in  that  the  last-mentioned  answers 

more  of  the  answers,  or  any  part  of  ought  not  to  be  used  without  them,  he 

an  answer,  of  the  opposite  party  to  may  direct  them  to  be  put  in.     K.  24. 

interrogatories  without  putting  in  the  (♦)  Order  xxxi.,  R.  14.    See  Buatroi 

others,  or  the  whole  of  such  answer:  v.  White,  1  Q.  B.  D.  423. 

in  such  case  the  Judge,  however,  may  («)  Id.,  R.  12. 

look  at  the  whole  of  the  answers,  and  {t)  Id.,  R.  13.     See  Hill  t.  Camp- 

if  be  shall  be  of  opinion  that  any  others  bell,  L.  R.  10  C.  P.  222. 

of  them  are  so  connected  with  those  (m'i  Order  xxxi.,  Rr.  25,  26. 
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some  other  sufficient  cause  for  not  complying  with  the 
notice  (x). 

The  party  to  whom  such  notice  to  produce  as  just  referred 
to  is  given  must  state  a  time  and  place  for  the  inspection 
of  the  documents,  or,  if  he  objects  to  produce  any  of  them, 
must  specify  on  what  ground  he  does  so  {y).  Should  he 
omit  to  give  notice  of  a  time  for  inspection,  or  should  he 
object  to  give  inspection  elsewhere  than  at  the  office  of  his 
solicitor,  the  party  desiring  it  may  apply  to  the  Court  or  a 
Judge  for  an  order  for  inspection  (z). 

Should  the  party  from  whom  discovery  or  inspection  is 
sought  object  to  the  same,  or  part  thereof,  the  Court  or  a 
Judge  may — if  satisfied  that  the  right  to  discovery  or 
inspection  depends  on  the  determination  of  any  issue  or 
question  in  dispute  in  the  cause  or  matter,  or  that  for  any 
other  reason  it  is  desirable  that  any  issue  or  question  in 
dispute  in  the  cause  or  matter  should  be  determined  before 
deciding  upon  the  right  to  the  discovery  or  inspection 
sought — order  that  such  issue  or  question  be  determined 
first,  and  reserve  the  question  as  to  the  discovery  or 
inspection  (a). 

Disobedience  to  an  order  to  answer  interrogatories,  or  for 
discovery  or  inspection  of  documents,  will  expose  the  party 
disobeying  such  order  to  attachment.  He  will  also,  if  a 
plaintiff,  be  liable  to  have  his  action  dismissed  for  want  of 
prosecution,  and,  if  a  defendant,  to  have  his  defence,  if 
any,  struck  out,  and  to  be  placed  in  the  same  position  as  if 
he  had  not  defended  (b). 

Any  party  may  give  notice  in  writing  admitting  the  truth  Admission 
of  the  whole  or  any  part  of  his  adversary's  case,  and  either  ments. ' 
party  to  an  action  may  call  upon  the  other  party  to  admit 
any  document,  "  saving  all  just  exceptions ;  "  and  in  case 

{x)  Id.,  R.  15.     See  Form  of  Notice  {z)  Id.,  R.  18. 

under  the  above  rule,  App.  (B),  No.  9.  (a)  Id.,  E.  20. 

{>/)  Order  xxxi.,  R.  17.  {b)  Id.,  R.  21. 
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of  refusal  or  neglect  to  admit,  after  such  notice,  the  costs 
of  proving  such  document  will  have  to  be  paid  by  the  party 
so  neglecting  or  refusing,  whatever  the  result  of  the  action 
may  be,  unless  at  the  hearing  or  trial  the  Court  or  a  Judge 
may  certify  that  the  refusal  to  admit  was  reasonable  ;  and 
no  costs  of  proving  any  document  will  be  allowed  unless 
such  notice  as  above  mentioned  be  given,  except  where  the 
omission  to  give  it  is,  in  the  opinion  of  the  taxing  officer,  a 
Admission  saviug  of  expeuse  (c).  Similarly  any  party  may  require 
any  other  party  to  admit  specific  facts  under  peril  of  paying 
the  costs  occasioned  by  such  refusal,  unless  such  refusal  be 
held  reasonable,  whatever  the  result  of  the  action  may 
be  (d).  When  admissions  sufficient  for  the  purpose  have 
been  made,  judgment  may  be  obtained  (e). 

4.  Proceedings  in  District  Registries. 

The  office  and  functions  of  a  district  registrar  having 
been  already  briefly  noticed  (/)  and  reference  having  been 
incidentally  made  to  some  proceedings  in  the  district 
registry  (9),  I  may  add  that  where  an  action  originates  in 
such  registry,  all  steps  in  it,  unless  otherwise  expressly 
provided  by  Eules  of  Court  or  judicially  ordered,  must  there 
be  taken  down  to,  and  including,  the  entry  of  final  judg- 
ment, as  also  certain  subsequent  proceedmgs  for  enforcing 
the  judgment  (h).  Where  the  writ  of  summons  is  issued 
out  of  a  district  registry  and  the  plaintiff  is  entitled  to 
enter  interlocutory  judgment  (i) ;  or  where  the  action  pro- 
ceeds in  the  district  registry  and  the  plaintijff  is  entitled  to 
enter  a  like  judgment  (A) ;  such  interlocutory  judgment, 
and,  when  damages  have  been  assessed,  final  judgment 

(c)  Order  xxxii.,  Rr.  1,  2.  p.  127 ;  as  to  entering  an  appearance 

(rf)  Id.,  R.  4.  there,  ante,  p.  133. 
(e)  Id.,  R.  6.  (A)  Order  xxxv..  Rules  1  and  5. 

(/)  Ante,  pp.  54,  65.  («)  Under  Order  xiii. 

(^)  As  to  issuing  the  writ  of  sum-  {k)  Under  Order  xxvii. 

mons  out  of  a  district  registry,  ante. 
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must,  unless  otherwise  ordered,  be  entered  in  the  district 
registry  (1). 

Where  an  action  proceeds  in  the  district  registry  all 
pleadings  and  other  documents  required  to  be  filed  must  be 
filed  in  the  district  registry  (m),  and  all  writs  of  execution 
for  enforcing  any  judgment  or  order  therein  must,  unless 
otherwise  ordered,  issue  from  it,  and  the  costs  are  taxed 
there  (w)- 

An  action  which  would  otherwise  proceed  in  a  district 
registry  may  be  removed  thence  to  London  by  the  defen- 
dant as  of  right  in  the  following  cases  (o),  viz,,  where  the 
action  being  brought  for  a  debt  or  for  recovery  of  land,  the 
writ  of  summons  is  specially  indorsed  with  the  necessary 
particulars  of  the  claim  under  Order  III.,  Rule  6  (^),  and 
the  plaintiff  does  not  within  four  days  after  the  appearance 
of  defendant  give  notice  of  an  application  for  an  order 
against  him  for  final  judgment  (q) ;  in  this  case  the  action 
may  be  removed  at  any  time  after  the  expiration  of  such 
iour  days,  and  before  a  defence  has  been  delivered ;  and 
before  the  time  for  delivering  it  has  expired : — where  the 
writ  is  specially  indorsed,  and  the  plaintiff  has  made  such 
application  as  just  mentioned,  and  the  defendant  has 
obtained  leave  to  defend  the  action  (q),  then  such  defendant 
may  remove  the  action  at  any  time  after  the  order  giving 
him  leave  to  defend,  and  before  delivering  a  defence  and 
before  the  expiration  of  the  time  for  doing  so : — also  where 
the  writ  is  not  specially  indorsed  a  defendant  may  remove 
the  action  at  any  time  after  appearance,  and  before  deliver- 
ing a  defence,  and  before  the  expiration  of  the  time  for 
doing  so  (r). 

In  any  of  the  cases  just  specified  the  cause  or  matter 
may  be  removed  by  serving  upon  the  other  parties  to  it, 

[1)  Order  xxxv.,  K.  2.  (p)  Ante,  p.  126. 

(m)  Id.,  R.  19.  (q)  Under  Order  xiv. 

(«)  Id.,  R.  4.  (V)  Order  xxxv.,  R.  13. 
(o)  Id.,  R.  13. 
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and  delivering  to  the  district  registrar,  a  notice,  that  the 
defendant  desires  the  action  to  be  removed  to  London  ;  the 
action  will  thereupon  be  removed,  unless  the  Court  or  a 
Judge  be  satisfied  that  the  defendant  giving  such  notice  is 
a  merely  formal  defendant,  or  has  no  substantial  cause  to 
interfere  in  the  conduct  of  the  action,  or  if  other  good 
cause  appear  an  order  may  be  made  that  the  action  pro- 
ceed in  the  district  registry  notwithstanding  the  notice 
given  (s). 

In  a  case  not  provided  for  as  above  any  party  to  an 
action  proceeding  in  a  district  registry  may  apply  to  the 
Court  or  a  Judge,  or  to  the  district  registrar,  for  an  order 
to  remove  the  action  from  the  district  registry  to  London^ 
and  an  order  may  be  made  accordingly,  upon  terms  (0. 
On  the  other  hand,  a  party  to  an  action  proceeding  in 
London  may  apply  for  an  order  to  remove  the  action  from 
London  to  a  district  registry,  and  such  order  may  be 
made  (u). 

Whenever  proceedings  are  removed  from  a  district 
registry  to  London,  the  registrar  will  transmit  to  the 
proper  officer  of  the  High  Court  of  Justice  all  original 
documents  (if  any)  filed  in  the  district  registry,  and  a  copy 
of  all  entries  in  the  books  of  the  district  registry  of  the 
proceedings  in  the  action  (x). 


5.  The  Trial. 


An  action  at  Law  may  be  tried  and  heard  either  before  a 
Judge, — or  before  a  Judge  sitting  with  assessors, — or  before 
a  Judge  and  Jury,— or  subject  to  restrictions  presently 
stated,  before  an  official  or  special  referee,  with  or  without 
assessors  (y) ;  as  to  each  of  which  modes  of  trial  some 
few  observations  must  suffice. 

W  Order  ixxv.,  E.  14.  (x)  Id.,  E.  20. 

(u)  Id.,  E.  17. 
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In  actions  of  slander,  libel,  false  imprisonment,  malicious 
prosecution,  seduction,  or  breach  of  promise  of  marriage, 
either  party  may  have  the  issues  of  fact  tried  by  a  Judge 
and  jury  {z) ;  in  all  other  cases  trial  by  jury  can  only  be 
obtained  by  order  ia). 

Every  trial  of  any  question  or  issue  of  fact  with  a  jury  is 
by  a  single  judge,  unless  specially  ordered  to  be  held  by  two 
or  more  judges  (&).  A  trial  without  a  jury  may  (c),  how- 
ever, be  directed,  if  it  appear  desirable,  of  any  issue  of  facts, 
or  partly  of  fact  and  partly  of  law,  arising  in  a  cause  or 
matter  which  could  formerly,  without  consent  of  parties, 
have  been  tried  without  a  jury  {d).  And,  further,  in  any 
cause  or  matter  the  Court  or  a  Judge  of  the  Division  to 
which  it  is  assigned  may  order  the  trial  of  such  cause  or 
matter  or  of  any  issue  of  fact,  or  partly  of  fact  and  partly 
of  law,  arising  in  it,  to  be  by  a  commissioner  appointed 
in  pursuance  of  the  Judicature  Act,  1873,  s.  29,  or  at 
the  sittings  to  be  held  in  Middlesex  or  London,  and 
such  cause,  matter,  or  issue  shall  be  so  tried  accord- 
ingly {e) :  a  cause  or  matter  not  involving  any  question 
of  fact  being  triable  and  determinable  in  like  manner  by 
consent  (/). 

It  is  competent  to  the  High  Court  of  Justice  or  the  Court  Tnai  ^v]•tl. 

^  assessors. 

of  Appeal  in  any  cause  or  matter  in  which  it  may  be  expe- 
dient so  to  do,  to  call  in  the  aid  of  one  or  more  assessors 
specially  qualified,  and  try  and  hear  such  cause  or  matter 
wholly  or  partially  with  such  assistance  ig).  Trials  with 
assessors  take  place  in  such  manner  and  upon  such  terms 
as  may  be  directed  (Ji). 

(2)  Order  xxxvL,  E.  2.  {d)  E.g.  under  17  &  18  Vict.  c.  125, 

(a)  Id.,  R.  6.  ss.  3  et  seq.,  repealed  by  the  Arbitra- 

{b)  Order  xxxvi.,  E.  9.     See  An-  tion  Act,  1889,  52  &  53  Vict.  c.  49. 

derson   v.    Gorrie,    10   Times    L.    R.  {e)  Order  xxx^i.,  E.  44. 

383.  (/)  36  &  37  Vict.  c.  66,  s.  29. 

ic)  Id.,  R.  4.     See  Day,  Com.  L.  (^r)  Id.,  s.  56. 

Proc.  Acts,   4th  ed.,    pp.  4,   246,   et  \h)  Order  xxxvi,  E.  43. 

seq. 
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referee. 


Tmi  before  Many  remarks  have  been  made  judicially  in  the  cases 
below  cited  (i)  respecting  the  power  possessed  by  the  Court 
or  a  Judge  to  refer  questions  to  an  official  referee  (k),  and 
respecting  the  limits  of  his  jurisdiction  when  a  matter  has 
been  referred  to  him. 

Touching  this  subject  we  may  in  the  first  place  quote  the 
words  of  a  learned  judge  who  observes  that,  "  Before  the 
Judicature  Acts  (1873  and  1875)  there  were  several  modes 
in  which  disputes  were  remitted  to  the  decision  of  third 
persons.  There  was  the  common  law  reference  to  an 
arbitrator  constituted  by  the  consent  of  the  parties.  There 
was  the  compulsory  reference  to  an  arbitrator  under  the 
provisions  of  the  C.  L.  Proc.  Act,  1854.  There  was  the 
reference  to  the  master  to  report  in  the  Common  Law 
Courts  as  to  matters  of  discipline  and  similar  questions, 
and  in  the  Court  of  Chancery  there  was  the  reference  into 
chambers.  It  was  not  intended  by  the  Judicature  Acts  to 
interfere  with  these  references,  and  they  at  present  exist 
with  all  their  incidents  "  (Z).  ^j| 

Now  under  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),' 
subject  to  the  Eules  of  Court  and  to  any  right  to  have 
particular  cases  tried  by  a  jury,  the  Court  or  a  Judge  may 
refer  any  question  arising  in  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  Crown)  for  inquiry  or 
report  to  any  official  or  special  referee.  The  report  of  an 
official  or  special  referee  may  be  adopted  wholly  or  partially 
by  the  Court  or  a  Judge,  and  if  so  adopted  may  be  enforced 
as  a  judgment  or  order  (m). 

Further,  under  the  same  Act,  in  any  cause  or  matter 
(other  than  a  criminal  proceeding  by  the  Crown),  (a)  if  all 
parties  interested  who  are  not  under  any  disability  consent : 
or,  (b)  if  the  cause  or  matter  requires  any  prolonged  exami- 

(i)  Lotigman   v.    East,  Pontifex   v.  Vict.  c.  66,  s.  83. 
Severn,  Mellin  v.  Monico,  3  C.  P.  D.  (Y;  Cf.  the   Arbitration  Act,    1889, 

142.  ss.  13,  17. 

(A)  As  to  this  officer,  see  36  &  37  (»n)  52  &  53  Vict.  c.  49,  s.  13. 
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nation  of  documents  or  any  scientific  or  local  investigation 
which  cannot  in  the  opinion  of  the  Court  or  a  Judge  con- 
veniently be  made  before  a  jury  or  conducted  by  the  Court 
through  its  other  ordinary  officers :  or,  (c)  if  the  question 
in  dispute  consists-  wholly  or  in  part  of  matters  of  account ; 
the  Court  or  a  Judge  may  at  any  time  order  the  whole 
cause  or  matter,  or  any  question  or  issue  of  fact  arising 
therein,  to  be  tried  before  a  special  referee  or  arbitrator 
respectively  agreed  on  by  the  parties,  or  before  an  official 
referee  or  officer  of  the  Court  (n). 

When  an  issue  or  a  question  is  thus  referred,  the  referee 
may,  subject  to  order,  hold  the  trial  at  or  adjourn  it  to  any 
place  which  he  may  deem  most  convenient,  and  he  may 
have  any  inspection  or  view,  either  by  himself  or  with  his 
assessors  (if  any),  which  he  may  deem  expedient  for  the 
better  disposal  of  the  controversy  before  him.  The  referee 
must,  unless  otherwise  directed,  proceed  with  the  trial  de 
die  in  diem  as  in  an  action  tried  by  a  jury  (o),  evidence 
being  taken  before  him,  and  the  attendance  of  witnesses 
being  enforced  by  subpoena,  and  the  trial  being  conducted 
in  the  same  manner,  as  nearly  as  circumstances  will  admit, 
as  if  before  a  judge  (jj).  The  referee  has  no  power  to 
commit  to  prison  or  to  enforce  an  order  by  attachment  {q). 

The  referee  may,  before  the  conclusion  of  the  trial,  or  by 
his  report  under  the  reference,  submit  any  question  arising 
therein  for  the  decision  of  the  Court,  or  state  any  facts 
specially,  with  power  to  the  Court  to  draw  inferences  there- 
from, and  in  any  such  case  the  order  to  be  made  on  such 
submission  or  statement  will  be  entered  as  the  Court  may 
direct ;  and  the  Court  may  require  any  explanation  or 
reasons  from  the  referee,  and  may  remit  the  cause  or 
matter,  or  part  thereof,  for  re-trial  or  further  consideration 


(w)  52  &  53  Yict.  c.  49,  s.  14.  c.  49,  ss.  7,  8,  15  (1). 

(o)  Older  xxx\'i.,  E.  48.  {q)  Id.,  E.  51. 

{p)  Id.,  E.  49.     See  52  &  53  Vict. 
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to  the  same  or  any  other  referee,  or  the  Court  may  decide 
the  question  referred  to  any  referee  on  the  evidence  taken 
before  him,  either  with  or  without  additional  evidence,  as 
the  Court  may  direct  (r). 

Subject  to  any  order  to  be  made  by  the  Court  or  a  Judge 
ordering  the  reference,  the  referee  has  the  same  authority 
with  respect  to  discovery  and  production  of  documents,  and 
in  the  conduct  of  any  reference  or  trial,  and  the  same  power 
to  direct  that  judgment  be  entered  for  any  or  either  party, 
as  a  Judge  of  the  High  Court  (s). 
prenaring  Before  trial  at  Nisi  Prius,  the  important  duty  devolves 

evidence 

for  trial ;  upon  either  litigant  of  preparing  evidence  in  support  of  the 
ease  upon  which  he  intends  to  rely.  This  will  be  either 
documentary  or  oral. 

— docu-  If  a  document  be  not  admitted  (t)  it  must  be  proved  ; 

mentary  ,  ... 

«videncc.  however,  a  deed  thirty  years  old  proves  itself ;  and  it  is 
unnecessary  to  call  the  attesting  witness  to  prove  "  any 
instrument,  to  the  validity  of  which  attestation  is  not 
requisite,"  such  instrument  being  provable  by  admission 
or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto  (w).  Should  any  document  required  for  evidence 
by  either  party  be  in  the  possession  of  his  adversary,  notice 
should  be  given  him  to  produce  it  (x).  If  it  be  in  the 
hands  of  a  third  party,  its  production  may  be  enforced  by 
a  subpoena  duces  tecum. 

Evidence  by  Evidence  may  now,  by  consent  of  the  plaintiff  and  de- 
fendant  in  an  action,  be  taken  beforehand  by  affidavit ; 
such  affidavits  to  be  filed  and  delivered  within  fourteen 
days  after  consent  given,  or  such  other  time  as  may  be 
agreed  upon  or  allowed  (if);  and  within  a  like  period 
counter  affidavits  may  be  dehvered  by  defendant  (z),  and 
affidavits  in  reply  may  be  filed  within  seven  days,  or  such 

(r)  Order  xxxvi.,  R.  52.  See  52  &  (m)  C.  L.  Proc.  Act,  1854,  s.  26. 

63  Vict.  c.  49,  88.  7,  19.  (ar)  Order  xxxi.,  Rules  15-18. 

(8)  Id.,  R.  50.  (y)  Order  xxxviii,,  R.  26. 

(0  Ante,  p.  167.  {z)  Id.,  R,  26. 
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other  time  as  aforesaid,  after  the  expiration  of  the  preceding 
period.  Such  affidavits  as  last  mentioned  must  be  confined 
to  matters  "  strictly  in  reply  "  {a). 

When  evidence  is  thus  taken  by  affidavit,  any  party 
desiring  to  cross-6xamine  a  deponent  may  serve  upon  the 
party  filing  the  affidavit  a  notice  in  writing,  requiring  the 
production  of  the  deponent  for  cross-examination  before 
the  Court  at  the  trial,  such  notice  to  be  served  at  any  time 
before  the  expiration  of  fourteen  days  after  the  time  allowed 
for  filing  affidavits  in  reply,  or  within  such  time  as  may  be 
specially  appointed ;  and  unless  such  deponent  is  produced 
accordingly,  his  affidavit  cannot,  unless  by  special  leave  of 
the  Court,  be  used  as  evidence  (&).  The  attendance  of  a 
deponent  for  cross-examination  may  be  compelled  in  the 
same  way  as  the  attendance  of  a  witness  to  be  examined  (c). 
And  where  necessary  for  the  purposes  of  justice,  an  order 
may  be  made  for  the  examination  upon  oath  before  the 
Court  or  Judge,  or  before  an  officer  of  the  Court,  or  some 
other  person,  of  a  witness,  either  at  home  or  abroad; 
whose  deposition  is  to  be  filed  in  Court,  and  to  be  given  in 
evidence  therein  on  such  terms,  if  any,  as  may  be 
directed  (d).  Where  a  witness  cannot  be  produced  at  Evidence  on 
the  trial,  or  is  going  abroad,  or  resides  in  a  foreign 
country,  his  evidence  is  frequently  taken  on  commission, 
i.e.,  before  a  commissioner  or  examiner  appointed  by  the 
Court  or  Judge,  and  the  depositions  can  be  used  at  the 
trial  unless  the  witness  could  at  that  time  be  produced 
personally. 

Generally,  in  the  absence  of  any  agreement  in  writing 
between  the  solicitors  of  all  parties,  the  witnesses  at  the 
trial  of  an  action  or  at  an  assessment  of  damages,  must  be 
examined  viva  voce  in  open  court,  but  the  Court  or  a  Judge 
may  at  any  time  for  sufficient    reason  order  that  any 

(a)  Order  xxxviii.,  R.  27.  {c)  Id.,  R.  29. 

[b)  Id.,  R.  28.  [d)  Order  xxxvii.,  R.  5. 


commission. 
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particular  fact  or  facts  may  be  proved  by  affidavit,  or  that 
the  affidavit  of  a  witness  be  read  at  the  hearing  or  trial,  on 
reasonable  conditions,  or  that  any  witness  whose  attendance 
in  Court  ought  for  sufficient  cause  to  be  dispensed  with,  be 
examined  by  interrogatories  or  otherwise,  unless  it  appears 
to  the  Court  or  Judge  that  the  other  party  bond  fide  desires 
the  production  of  a  witness  for  cross-examination,  and  that 
such  witness  can  be  produced,  in  which  case  an  order  will 
not  be  made  authorising  the  evidence  of  such  witness  to  be 
given  by  the  affidavit  (e). 
Oral  evi-  The  attendance  of  a  witness  at  Nisi  Prius  to  give  oral 

dence.  " 

Attendance    evidence  is  procured  by  serving  him  with  a  subpoena  ad  testi- 

of  witnesses. 

ficandum  (/).  The  mode  of  doing  this  and  the  liability  of 
witnesses  neglecting  to  attend  when  duly  summoned,  will 
be  found  stated  in  Books  of  Practice,  to  which  the  reader 
must  here  be  referred. 

Notice  of  Before  trial,  due  notice  of  it  must  be  given,  i.e.,  a  ten 

days'  notice,  unless  the  opposite  party  has  consented  or  is 
under  terms  or  has  been  ordered  to  take  short  notice,  i.e., 
four  days'  notice  of  trial,  or  unless  some  other  period  be 
expressly  ordered  {g).  This  notice  must  be  given  before 
entering  the  action  for  trial  (h),  and  cannot  be  counter- 
manded except  by  consent  or  by  leave,  subject  to  such 
terms  as  to  costs,  or  otherwise,  as  may  be  just  (i).  It  must 
state  whether  it  is  for  the  trial  of  the  cause  or  matter  or  of 
issues  therein ;  the  place  and  day  for  which  the  cause  is 
entered  for  trial  must  be  mentioned  (k). 

Time  of  Notice  of  trial  may  be  given  in  any  cause  or  matter  by 

ginng  notice  j  <d  ./  ./ 

of  trial,  &c.  the  plaintiff  or  other  party  in  the  position  of  plaintiff. 
Such  notice  may  be  given  with  the  reply  (if  any)  whether 
it  closes  the  pleadings  or  not,  or  at  any  time  after  the  issues 
of  fact  are  ready  for  trial  (I). 


Id,,E.  19. 

Id.,  Rr.  13,  13a.     See  Form 
,,    (B).  No.  16. 
A)  Id.,  E.  15.  (I) 


(<•)  Order  xxxvii.,  R.  1.  (i)  Id,,  E.  19. 

(/)  See  Order  xxsvii.,  R.  26,  et  seq.  (k)  Id.,  Rr.  13,  13a.     See  Form, 

f)  Order  xxxvi.,  R.  14.  App.  (B),  No.  16. 

"  "    '^   "  ^  Id.,  E.  11. 
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If,  however,  the  plaintiff  does  not  within  six  weeks  after 
the  close  of  the  pleadings,  or  within  such  extended  time  as 
may  be  allowed,  give  notice  of  trial,  the  defendant  may  give 
such  notice,  or  may  apply  to  have  the  action  dismissed  for 
want  of  prosecution  (m). 

Subject  to  Eules  1  to  7  of  Order  XXXVI.  the  Court  or  a 
Judge  may,  at  any  time  or  from  time  to  time,  order  that 
different  questions  of  fact  arising  in  an  action  be  tried  by 
different  modes  of  trial,  or  that  one  or  more  questions  of 
fact  be  tried  before  others,  and  may  appoint  the  place  for 
trial  (n). 

Let  us  now  suppose  that  notice  of  trial  has  been  duly  Triaiby 

jury 

given,  that  the  action  has  been  entered  for  trial  (o),  and 
that  the  party  entering  it  has  delivered  to  the  proper 
officers  two  copies  of  the  pleadings,  one  for  the  Judge's 
use  ip).  The  action  will  then  be  called  on  at  Nisi  Prius  in 
its  proper  turn. 

The  jurors  for  trying  the  issues  raised  are  summoned  by 
the  sheriff  (q),  and  in  early  times  were  merely  witnesses 
who  spoke  from  knowledge  with  reference  to  the  facts  in 
issue — so  that  what  the  country  knew,  the  country  testified. 
If,  for  instance,  a  deed  was  pleaded,  the  witnesses  named 
in  the  attesting  clause  were  summoned  upon  the  jury, 
because  they  were  the  persons  whose  evidence,  being 
already  recorded,  was  deemed  essential  to  a  decision  of  the 
case.  So,  when  an  estate  was  created  by  parol,  and  the 
names  of  the  persons  who  heard  the  declarations  were 
ascertained,  they  were  ordered  to  be  on  the  panel ;  and, 
acting  on  the  same  principle  in  other  cases,  the  sheriff 


(m)  Id.,  R.  12.    When  the  evidence  —29. 

in  an  action  is  taken  by  affidavit,  the  (p)  R.  30. 

notice  of  trial  must  be  given  at  the  {q)  The  law  relating  to  the  qualifica- 

same  time  after  the   close  of  the  evi-  tions,  summoning,  attendance  and  re- 

dence  as  in  other  cases  after  the  close  of  muneration    of    special   and    common 

the  pleadings.     Order  xxxviii.,  E..  30.  juries  was  amended  by  stat.  33  &  34 

(w)  Order  sxxvi.,  R.  8.  Vict.  c.  77. 

(o)  See  Order  xxxvi.,  Rules  15,  20 

B.C.L.  N 
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followed  the  dii-ection  of  the  wi'it,  and  returned  the  names 
of  the  good  and  lawful  men  by  whom  the  truth  could  best 
be  known  : — in  other  words,  he  selected  the  parties  who 
happened  to  be  best  cognisant  of  the  facts,  those,  for 
instance,  who  had  seen  the  peaceable  possession  of  the 
demandant  of  land,  and  the  unlawful  entry  upon  it  of  the 
intruder.  Such  methods  of  deciding  civil  controversies 
were,  indeed,  well  adapted  to  a  state  of  society,  when  the 
possession  of  land  was  the  most  usual  and  important  point 
which  could  come  before  a  jury,  and  when  all  transactions 
by  which  the  right  of  property  was  acquired  had  every 
possible  publicity.  But  the  neighbouring  freeholders  or 
inhabitants  of  a  district  were  ill  competent  to  declare  the 
truth,  when  they  were  called  upon  to  give  their  verdict 
concerning  questions  arising  out  of  transactions,  which 
were  generally  withdrawn  from  their  notice,  as  the  social 
system  grew  more  refined,  and  became  more  complicated  (r). 

The  jury  summoned  to  try  the  cause  are  sworn  to  give 
their  verdict  according  to  the  evidence,  and  either  party 
may  challenge  the  array,  that  is  the  whole  panel  collectively, 
or  he  may  challenge  the  poll,  that  is  the  individual  jurymen 
on  the  panel  (s). 

The  cause  being  called  on,  should  it  happen  that  the 
plaintiff  appears  and  the  defendant  does  not  appear,  the 
plaintiff  may  proceed  to  prove  his  claim  so  far  as  the  bm*den 
of  proof  lies  upon  him  (0-  If  when  the  cause  is  called  on 
the  defendant  appears,  and  the  plaintiff  does  not  appear, 
the  defendant,  if  he  has  no  counter-claim,  will  be  entitled 
to  judgment  dismissing  the  action,  but  if  he  has  a  counter- 
claim then  he  may  prove  such  counter-claim  so  far  as  the 
burden  of  proof  lies  upon  him  («).  But  any  verdict  or 
judgment  obtained  where  one  party  does  not  appear  at  the 

(r)  PalgT.    Orig.    Auth.  of   King's      Com.  p.  358. 
Coanc.  pp.  53—55.  (t)  Order  xxxvi.,  E.  31. 

(»)  See  1  Chitt.  Arch.  Pr. ;  3  Bla.  (m)  Id.,  R.  32 


ACTION  AT  LAW.  179 

trial,  may  be  set  aside,  upon  terms,  on  application  made 
within  six  days  after  the  trial  (x). 

The  jury  being  sworn,  the  case  is  opened  by  the  plaintiff  opening 
or  defendant  (as  may  be)  in  person  or  by  counsel  making  a 
statement  as  well  of  the  purport  of  the  pleadings  as  of  the 
evidence  which  it  is  proposed  to  offer  in  support  of  them. 
The  right  to  begin  devolves  most  commonly  upon  the 
plaintiff,  in  virtue  of  the  rule  that  he  on  whom  the  burden 
of  making  out  the  affirmative  of  the  issue  lies — in  other 
words,  the  party  against  whom,  if  no  evidence  were  offered 
on  either  side,  the  verdict  would  pass — is  entitled  to 
begin. 

Assuming  that  the  plaintiff  begins,  and  that  the  case  has  order  of 
been  duly  opened,  his  counsel  calls  evidence  in  its  support, 
which  is  summed  up  by  a  second  address  to  the  jury,  un- 
less it  be  previously  announced  that  evidence  is  to  be 
offered  on  the  other  side.  In  this  latter  event,  the  second 
speech  of  plaintiff's  counsel  is  deferred  until  the  evidence 
thus  announced  has  been  laid  before  the  Court,  and  summed 
up  by  the  defendant's  counsel.  Thus  it  will  be  perceived 
that  where  evidence  is  offered  for  the  defendant,  the  party 
beginning  has  the  general  reply — that  is,  the  opportunitv 
afforded  him  of  commenting  on  the  whole  case,  as  well  on 
his  own  evidence  as  on  that  of  his  opponent. 

The  evidence  on  behalf  of  the  defendant  is  in  like  manner     . 
first    stated    by   counsel,    then    adduced,    and    afterwards 
summed  up  by  him  in  his  turn,  although,  of  course,  if  he 
do  not  offer  evidence,  his  sole  duty  will  be  to  comment  on 
that  of  the  other  side  (y). 

During  the  trial,  it  is  within  the  province  of  the  presiding  province  of 

TIT  ,    .        the  judge. 

•Judge  to  disallow  vexatious  and  irrelevant  questions  put  in 
cross-examination,  to  rule  as  to  questions  of  law  which 
present  themselves,  to  decide  as  to  the  admissibility  of 
evidence,  to  allow  amendments,  and,  if  he  deem  it  expedient 

(x)  Id.,  R.  33.  (y)  Order  xxxvi.,  E.  36. 

N   2 
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Province  of 
jurj-. 


Special 
verdict. 


Jury  dis- 
cL&rged, 
wbeu. 


ontuit 


for  the  interests  of  justice,  to  postpone  or  adjourn  the  trial 
for  such  time  and  to  such  place,  and  upon  such  terms,  as 
he  may  think  fit  (z).  It  is  also  for  the  Judge  to  "  sum  up  " 
and  explain  to  the  jury  the  evidence  adduced,  with  a  view 
to  their  delivering  their  verdict  on  the  issues  presented  for 
their  determination.  And  where  there  is  conflicting 
evidence  on  a  question  of  fact,  whatever  may  be  the  opinion 
of  the  Judge  as  to  the  value  of  that  evidence  it  must  be  left 
for  the  decision  of  the  jury  (a). 

Although  in  theory  it  is  the  office  of  the  jury  to  deliver 
their  verdict  on  the  issues  of  fact  raised  by  the  pleadings, 
yet  in  practice,  where  the  evidence  before  the  Com-t  is 
complicated  and  difficult  in  its  legal  application,  the  direc- 
tion of  the  Judge  may,  by  assisting  the  jury  ia  the  elucida- 
tion of  the  evidence  and  as  regards  its  connection  with  any 
specific  issue,  virtually  determine  how  the  verdict  ought  to 
be  found.  That  the  jury  may  persist  in  finding  on  an  issue 
contrary  to  the  expressed  opinion  and  direction  of  the 
Judge,  is  true ;  but  if  this  should  subsequently  be  made 
apparent  to  the  Court,  the  verdict  might  be  set  aside  as 
being  against  evidence  or  perverse  (b).  The  jury,  however, 
are  usually  content  to  exercise  the  discretionary  power 
confided  to  them,  subject  to  and  in  accordance  with  the 
advice  or  suggestion  proffered  by  the  Judge,  under  whose 
du'ection  the  jury  may  return  a  special  verdict,  finding  the 
facts  of  the  case,  and  leaving  the  Court  subsequently  to 
pronounce  as  to  the  legal  effect  and  signification  of  such 
verdict.  f^ 

Further,  it  is  within  the  discretion  of  a  Judge  at  Nisi 
Prius,  under  particular  circumstances,  to  discharge  the 
jury  from  giving  any  verdict,  as  where  they  cannot  agree 
therein,  and  the  Judge  sees  fit  to  excuse  their  so  doing. 

A  "  nonsuit "  was  said  to  occur  when  a  plaintiff  with- 


(z)  Order  xixvi.,  R.  34. 

(a)  Lublin,   Wickloic  and  Wexford 


R.  C.  V.  Slattery,  3  App.  Cas.  1155. 
(«)  Post,  p.  183. 
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drew  (c)  from  the  contention  at  Nisi  Prius,  because  he  was 
satisfied  that  he  could  not  then  support  his  case,  or  upon 
the  Judge  expressing  his  opinion  that  the  action  was  not 
maintainable ;  though  it  was,  notwithstanding  the  opinion 
so  Judicially  expressed,  within  the  discretion  of  the  plaintiff 
himself,  to  submit  to  be  nonsuited.  Under  the  repealed 
Kule  6  of  Order  XLI.,  a  judgment  of  nonsuit,  unless  other- 
wise directed,  had  the  same  effect  as  a  judgment  upon  the 
merits  for  the  defendant ;  but  this  rule  has  been  repealed, 
and  no  other  rule  substituted  for  it. 

A  juror  is  sometimes  withdrawn  by  the  consent  of  bath  withdraw- 
ing a  juror. 

parties  to  the  action  upon  terms  arranged  between  them 
with  a  view  to  the  final  settlement  of  the  litigation  (d).  If 
there  is  a  breach  of  the  terms  on  which  the  juror  was  with- 
drawn, the  Court  can  retry  the  action  (e). 

The  Judge  must,  at  or  after  trial,  direct  judgment  to  be  judgment 
entered  as  he  shall  think  right,  and  no  motion  for  judgment 
shall  be  necessary  in  order  to  obtain  such  judgment  (/). 

Should  a  set-off  or  counterclaim  be  established  as  a 
defence  against  the  plaintiff's  claim,  and  the  balance  be  in 
favour  of  the  defendant,  judgment  for  such  balance  may  be 
given  for  the  defendant,  or  such  relief  as  he  may  be  entitled 
to  upon  the  merits  of  the  case  may  be  adjudged  to  him  (g). 

The  judgment  will  be  entered  at  the  trial  with  accom- 
panying directions  by  the  proper  officer  (h).  And  the 
costs,  when  the  trial  is  by  jury,  as  a  general  rule,  follow 
the  event ;  in  most  other  cases  they  are  in  the  discretion 
of  the  Court  (i). 

(e)  "At  common  law,  the  subject  has  (d)  See -per  Pollock,  C.  B.,Gihbsv. 

a  right  to  be  nonsviited  at  any  stage  of  Ralph,   14  M.  &  W.  805  ;  per  Lord 

the   proceedings  he  may  please,    and  Abinger,  C.  B.,  Sarries  v.  Thmnas,  2 

thereby  to  reserve  to  himseK  the  power  M.  &  W.  37,  38. 

of  bringing  a  fresh  action  for  the  same  {e)   Thomas  \.  Exeter,  ^c,   Co.,  18 

subject-matter  ;  "  perFarke,  B.,  Outh-  Q.  B.  D.  822. 

waite  V.   midson,   7  Exch.   381.     A  (/)  Order  xxxvi.,  E.  39. 

judge  has  no  right  to  order  a  non-suit  {g)  Order  xxi.,  B.  17. 

on  plaintiff's  opening  unless  with  con-  (A)  Order  xxxvi.,  Eules  41,  42. 

sent  of  coimsel,  Fletcher  v.  L.  ^-  N.  W.  (*)  See  Order  Ixv. 
R.  C,  (1892)  1  Q.  B,  122. 
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New  trial.  A  DBw  trial  of  the  action  may  be  granted  on  any  one  of 
various  grounds.  A  usual  ground  of  moving  for  it  is  mis- 
direction or  the  improper  admission  or  rejection  of  evidence ; 
such  a  ground,  however,  will  not  suffice  to  support  the 
motion  unless  in  the  opinion  of  the  Court  to  which  the 
application  is  made  some  substantial  wrong  or  miscarriage 
has  been  thereby  occasioned  in  the  trial,  or  because  the 
verdict  of  the  jury  was  not  taken  upon  some  question  in 
the  action,  even  though  the  Judge  at  the  trial  was  not  asked 
to  leave  it  to  them ;  and  should  it  appear  that  "  such  wrong 
or  miscarriage  affects  part  only  of  the  matter  in  controversy, 
or  some  or  one  only  of  the  parties,  the  Court  may  give  final 
judgment  as  to  part  thereof,  or  some  or  one  only  of  the 
parties,  and  direct  a  new  trial  as  to  the  other  part  only,  or 
as  to  the  other  party  or  parties"  (k).  A  new  trial  may,  in 
accordance  with  precedents,  be  granted  in  any  of  the  follow- 
ing cases : — If  the  Judge  who  tried  the  cause  was  disqualified 
by  reason  of  pecuniary  interest  in  the  subject-matter  before 
the  Court  (l) ;  if  the  successful  party  (nt),  or  officer  of  the 
Court  (??),  or  the  jury  (o)  were  guilty  of  gross  misconduct, 
or  if  the  jury  instead  of  deciding  the  issues  submitted  to 
them  made  a  compromise,  and  so  agreed  to  find  for  the 
plaintiff  the  nominal  damages  only  (p) ;  if  a  mistake  has 
been  made  in  entering  the  verdict  (q) ;  or  if  the  damages 
awarded  by  the  jury  be  glaringly  excessive  (r),  or  palpably 

(A)  Order  xxxix.,  B.  6.  v.  Toyser,  13  M.  &  W.  600  ;  Allum  r. 

(I)  Dimet  v.  Grand  Junction  Canal  Boultbee,  9  Exch.  738  ;  Vase  \.  De- 
Co.,  3  H.  L.  Ca.  759;  and  see  Tl'il.  laval,  1  T.  R.  11.  See  Cooling  t. 
lianu  V.  Great  Wettem  R.  C,  3  H.  &  Great  Northern  £.  C,  15  Q.  B.  486; 
X.  869 ;  Reg.  v.  MilUdge,  4  Q.  B.  D.  Cooksey  v.  Haynes,  27  L.  J.,  Exch. 
332.  See  Reg.  v.  JJ.  of  Euutiugdon,  371. 
4  Q.  B.  D.  622.  {p)  Fahey  t.  Stanford,  L.  R.  10  Q. 

(»n)  Coster  v.   Merest,   3   B.  &   B.  B.  54. 
272.  [q)  Roberts  t.  Hughes,  7  M.  &  "W. 

{«)  Bentley  v,  Fleming,  3  D.  k  L.  399  ;  Raphael  v.  Bank  of  England,  17 

23.  C.  B.  161. 

(o)  Straker  v,  Graham,  4  M.  &  "W.  (»•)  Creed  v.  Fishtr,  9   Exch.  472. 

721  ;  per  Lord  Abinger,  C.  B.,  Morris  See  Masters  v.  Barnurell,  7  Bing.  224  ; 

T.    Vivian,    10   M.  &  W.    140.     See  Price  v.   Seveni,  Id.  316 :    Rolin   v. 

Standetcick  \.  Hopkins,  2  D.  k  L.  602  ;  Steicard,  14  C.  B.  595 ;  Belt  v.  Latces, 

Ramadge  v,  Ryan,  9  Bing.  333 ;  Hall  12  Q.  B.  D.  356. 
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insufficient  (s).  It  is  also  deemed  good  ground  for  requir- 
ing that  the  issues  should  be  submitted  to  another  jury,  if 
it  is  made  out  that  the  verdict  was  obtained  by  '  surprise '  (t), 
or  that  new  evidence,  discovered  subsequent  to  the  trial,  is 
now  available  to  the  applicant,  or  that  the  verdict  was  pro- 
cured and  obtained  by  perjury  and  conspiracy  (u),  or  was 
manifestly  against  the  weight  of  evidence  (x),  or  was  per- 
verse (y)  :  and  generally  upon  satisfying  the  Court  that 
there  has  been  a  miscarriage  of  justice  remediable  by  a  new 
trial  {z),  it  will  be  granted  to  the  applicant  who  moves  for 
it  in  time  either  absolutely  or  upon  such  conditions  as  may 
seem  equitable.  It  must,  however,  be  remembered,  that 
whilst  it  is  a  principle  with  our  Courts  that  failure  of  justice 
should  be  corrected  and  its  perfect  administration  be 
secured  (a),  yet  another  important  object,  which  legal  tri- 
bunals must  not  lose  sight  of,  "  is  that  causes  should  be 
determined,  and  determined  finally"  (b). 

The  party  desirous  of  obtaining  a  new  trial  of  a  cause 
on  which  a  verdict  has  been  found  by  a  jury,  must  apply 
for  the  same  to  the  Court  of  Appeal  (c) .     The  application 

(«)  Richards  v.  Rose,  9  Exch.  218;  640;  Gurney  v.  TFoirmsley,  4  E.  &  B. 

Chambers  v.    Caulfeld,  6  East.  244;  133;  Harrison  ^.  Fane,   1  M.  &  Gr. 

Phillips  V.   South    Western  R.   C,  4  550. 

Q.  B.  D.  406.     See  Apps  v.  Bay,  14  {z)   Williams  v.  Evans,  2  M.  &  "W. 

C.  B.  112  ;  Forsdihey.  Stone,  L.  E.  3  220  ;  Allum  v.Boulthec,  9  Exch.  738  ; 

C.  P.  607;    Mostyn  v.  Coles,  7  H.  &  Fox  v.   Clifton,  9  Bing.  115;  Benett 

X.  872  ;  post,  Bk.  II.  v.  Feninsiilar  and  Oriental  Steam  Boat 

(0  Per  Maiile,  J.,  Soare  v.  Silver-  Co.,  16  C.  B.  29. 
lock,  9  C.  B.  22  ;  Austin  v.  Evans,  2  {a)  See  per  Lord  Kenyan,   C.    J., 

M.  &Gr.  430;  Edyerv.  Knapp,  o  M.  Calcraft  v.   Gibbs,  5  T.    R.    19:   per 

k.  Gr.  753.  Mansfield,  C.  J.,  Swinncrton  v. Marquis 

(n)  Thurtell  v.  Beaumont,  1  Bing.  of  Stafford,  3  Taunt.  232 ;   Gibson  v. 

339.  Muskett,  4  M.  &  Gr.  160,  171. 

[x)  A  new  trial  "  on  the  ground  that  {b)  Per   Willes,  J.,  Great  Northern 

the  verdict  is  conti-ary  to  the  -n-eight  of  R.  C.  v.  Mossop,  17   C.  B.   140.     See 

evidence,  will  not  be  granted  for  either  this  case  distinguished  Moxon  v.  London 

part)' when  the  sum  given  or  recover-  Tramways   Co.,  bl  L.  J.  Q.  B.  446 

able' is  under  £20,  and   the  action  is  (affirmed  37  W.  E.  132). 
for  damages  only,  and  does  not  involve  (c)  Order    xxxix.,    E.    1    a.      The 

any  other  question  of  right :  "  Lush.  application  used  to  be  to  the  Divisional 

I'r.  3rd  ed.,  p.  636.     Replevin  is  not  Court,    but  the    rule     was    amended 

within    the    above    rule :     Eckjson   v.  February,  1892,  in  accordance  with  the 

Cardicell,  L.  R.  8  C.  P.  647,  648.  provisions   of    the  Judic.   Act,   1890, 

(y)  Hawkins  v.   Alder,   18    C.   B.  s.  1. 
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must  be  by  notice  of  motion  stating  the  grounds  of  the 
application,  and  whether  all  or  part  only  of  the  verdict  or 
findings  is  complained  of.  Such  notice  must  be  a  fourteen 
days'  notice,  and  must  be  served  withm  eight  days  after 
the  trial  if  in  London  or  Middlesex,  or  if  elsewhere  within 
seven  days  after  the  last  day  of  sitting  on  the  circuits  for 
England  and  Wales  during  which  the  trial  shall  have  taken 
place  (d).  Where  there  has  been  a  trial  without  a  jury, 
the  motion  for  the  new  trial  must  be  made  by  appeal  to  the 
Court  of  Appeal  (e). 

A  new  trial  may  be  ordered  on  any  question  in  an  action, 
without  interfering  with  the  finding  or  decision  upon  any 
other  question  in  it  (/). 
Motion  for         The  Judge  shall,  at  or  after  trial,  direct  judgment  to  be 

judgment.  •  »  •     j 

entered  as  he  shall  think  right,  and  no  motion  for  judg- 
ment shall  be  necessary  in  order  to  obtain  such  judgment  (g). 

When  the  case  has  been  tried  by  jury,  and  the  Judge 
has,  at  or  after  the  trial,  directed  judgment,  any  party  may 
apply  to  set  it  aside,  and  to  enter  any  other  judgment,  on 
the  ground  that  such  judgment  was  wrong  because  the 
finding  of  the  jury  was  not  properly  entered  (h). 

When,  at  or  after  a  trial  by  a  Judge  either  with  or  with- 
out a  jury,  the  Judge  has  directed  judgment  to  be  entered, 
any  party  may  apply  to  set  it  aside  and  to  enter  any  other, 
on  the  ground  that  upon  the  finding  as  entered,  the  judg- 
ment so  directed  was  wrong  (?'). 

In  either  of  these  latter  cases  the  application  must  be     i 
made  to  the  Court  of  Appeal. 

The  two  following  Rules  are  applicable  where  issues  have   j 
been  ordered  to  be  tried,  or  issues  or  questions  of  fact  to  be   1 1 
determined  in  any  manner : —  ' ' 

I  ■ 
I 

(rf)  Older  xxxix.,  Rules  3,  4.  (jr)  Order  xxxvi.,  R.  39.     Jud.  Act,    ' 

(e)  Id.,  R.  1.     The  appeal  to  the  1890,  s.  2. 

C.  A.  must  be  under  the  rules  of  Order  (A)  Id.,  R.  3. 

Iviii.  (t)  Id.,  R.  4. 

(/)  Id.,  R.  7. 
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First,  Where  all  such  issues  or  questions  have  been  de- 
termined, the  plaintiff  may  at  once  set  down  a  motion  for 
judgment.  If  he  does  not  so  set  it  down,  and  give  notice 
thereof  to  the  other  parties  within  ten  days  after  his  right 
80  to  do  has  arisen,  then  after  the  expiration  of  such  ten 
days  any  defendant  may  set  down  a  motion  for  judgment, 
and  give  notice  thereof  to  the  other  parties  (k). 

Secondly,  Where  some  only  of  such  issues  or  questions  of 
fact  have  been  tried  or  determined,  any  party  who  considers 
that  the  result  of  such  trial  or  determination  renders  the 
trial  or  determination  of  the  others  of  them  unnecessary,  or 
renders  it  desirable  that  the  trial  or  determination  thereof 
should  be  postponed,  may  apply  for  leave  to  set  down  a 
motion  for  judgment,  without  waiting  for  such  trial  or 
determination.  And  such  leave  may  accordingly  be  given 
upon  terms,  and  with  any  directions  as  to  postponing 
the  trial  of  the  other  questions  of  fact  which  may  appear 
desirable  (Z). 

Upon  motion,  whether  for  judgment,  or  for  a  new  trial, 
the  Court  may  draw  all  inferences  of  fact,  not  inconsistent 
with  the  finding  of  the  jury,  and  if  satisfied  that  it  has 
before  it  all  the  materials  necessary  for  finally  determining 
the  questions  in  dispute,  or  any  of  them,  or  for  awarding 
any  relief  sought,  may  give  judgment  accordingly,  or  may, 
if  it  shall  be  of  opinion  that  it  has  not  sufficient  materials 
before  it  to  enable  it  to  give  judgment,  direct  the  motion  to 
stand  over  for  further  consideration,  and  direct  such  issues 
or  questions  to  be  tried  or  determined,  and  such  accounts 
and  inquiries  to  be  taken  and  made  as  it  may  think  fit  (m). 
It  is  here  noticeable  that  by  Order  XXXIII.,  Kule  2,  the 
Court  or  a  Judge  may,  at  any  stage  of  the  proceedings  in  a 
cause  or  matter,  direct  necessary  inquiries .  or  accounts  to 
be  made  or  taken,  notwithstanding  that  it  may  appear  that 

{k)  Order  xl.,  E.  7.  Im)  Id.,  E.  10. 

(I)  Id.,  E.  8. 
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there  is  some  special  or  further  relief  sought  for  or  some 
special  issue  to  be  tried,  as  to  which  it  may  be  proper 
that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner. 

The  rules  above  set  forth  in  regard  to  a  motion  for  judg- 
ment do  not  apply  where  a  party  to  an  action  seeks  at 
some  stage  thereof,  upon  admissions  of  fact  in  the  plead- 
ings, for  such  order  as  he  may  be  entitled  to,  without 
waiting  for  the  determination  of  any  other  question  between 
the  parties.  In  this  latter  case  the  application  may  be 
made  by  summons  at  Chambers,  so  soon  as  the  right  of  the 
party  applying  to  the  relief  claimed  has  appeared  from 
the  pleadings,  and  thereupon  relief  will  be  given  upon 
fitting  terms  (n). 
Entry  of  Judgment  is  entered  in  a  Book  to  be  kept  by  the  proper 

judgment.  °  r        j  r      r 

officer,  to  whom  must  be  delivered  a  copy  of  the  pleadings 
in  the  action  (o).  This  entry,  when  judgment  is  pronounced 
in  Court,  must  be  dated  as  of  the  day  on  which  it  is  pro- 
nounced, and  the  judgment  will  take  effect  from  such  date, 
subject  to  the  power  of  the  Court  to  ante-date  or  post-date 
it  (p;.  In  any  other  case,  the  entry  of  judgment  must  be 
dated  as  of  the  day  on  which  the  requisite  documents  (5) 
are  left  with  the  proper  officer  for  the  purpose  of  such  entry, 
and  the  judgment  will  take  effect  from  that  date  (r). 

Appeal  Proceedings  on  appeal  were  simplified  by  the  Judicature 

Act,  1875,  Ist  Sched.,  Order  LVIII.,  by  Eule  1  of  which 
bills  of  exceptions  and  proceedings  in  error  were  abolished. 
No  appeal  from  an  interlocutory  order,  or  from  any  order 
whether  final  or  interlocutory  in  any  matter  not  being  an 
action,  can,  except  by  special  leave  of  the  Court  of  Appeal, 
be  brought  after  the  expiration  of  fourteen  days ;  and  no 

(«)  Order  xxxii.,  R.  6 ;   Padgett  v.  (p)  Id.,  E.  3. 

Bitms,   W.  N.   1884,    10;    Gouffh  v.  {q)  Id.,  Ilr.  1,5. 

JTeatleij,  49  L.  T.  772.  (r)  Id.,  K.  4. 

(o)  Order  xli.,  R.  1. 
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other  appeal  can,  except  by  such  leave,  be  brought  after  the 
expiration  of  three  months  ;  the  said  respective  periods  to 
be  calculated,  in  the  case  of  an  appeal  from  an  order  in 
Chambers,  from  the  time  when  such  order  was  pronounced, 
or  when  the  appellant  first  had  notice  thereof,  and  in  all 
other  cases  from  the  time  at  'which  the  judgment  or  order 
is  signed,  entered,  or  otherwise  perfected,  or,  in  the  case  of 
the  refusal  of  an  application,  from  the  date  of  such 
refusal  (s).  An  appeal  does  not  operate  as  a  stay  of  execu- 
tion or  of  proceedings  under  the  decision  appealed  from, 
except  so  far  as  may  be  ordered,  and  no  intermediate  act  or 
proceeding  will  be  invalidated,  except  so  far  as  the  Court 
appealed  from  may  direct  (t). 

An  appeal  to  the  Court  of  Appeal  is  by  way  of  re-hearing 
by  notice  of  motion  stating  whether  the  whole  or  part  only 
of  the  judgment  or  order  appealed  from  is  complained  of, 
and  in  the  latter  case  specifying  what  part  (it).  Notice  of 
appeal  if  from  a  judgment,  final  or  interlocutory,  or  from  a 
final  order,  is  a  fourteen  days'  notice,  and  if  from  an  inter- 
locutory order,  is  a  four  days'  notice  (x) .  It  must  be  served 
upon  all  parties  directly  affected  by  the  appeal,  and  if  so 
directed  on  all  or  any  parties  to  the  action,  or  upon  any 
person  not  a  party  thereto,  the  Court  in  this  latter  case 
being  empowered  to  postpone  or  adjourn  the  hearing  of  the 
appeal  upon  terms,  and  to  give  such  judgment  and  to  make 
such  order  as  might  have  been  given  or  made  if  the  persons 
served  with  notice  had  been  originally  parties  (?/). 

A  respondent  meaning  to  contend  upon  the  hearing  of  the 
appeal  that  the  decision  of  the  Court  below  should  be  varied, 
must  give  notice  thereof  to  any  parties  who  may  be  affected 
by  such  contention  (z).  Notice,  if  the  appeal  be  from  a  final 
Judgment,  being  an  eight  days'  notice,  if  from  an  interlocu- 

(s)  drder  Iviii.,  R.  15.  Under  which  (m)  Id.,  E.  1. 

Rule,  also,  security  for  costs  may  be  [x)  Id.,  E.  3. 

directed  to  be  given.  (y)  Id.,  E.  2. 

(0  Id.,  E.  16.  (e)  Id.,  E.  6. 
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tory  order,  a  two  days'  notice  (a).  And  where  an  ex  'parte 
application  has  been  refused  by  the  Court  below,  an  applica- 
tion for  a  similar  purpose  may  be  made  to  the  Court  of 
Appeal  ex  parte  within  four  days  from  the  date  of  such 
refusal,  or  within  such  enlarged  time  as  may  be  allowed  (6). 
Powers  of  The  Court  of  Appeal  is  clothed  with  all  the  powers  and 

Court  of  ^  ^  ^ 

Appeal  duties  as  to  amendment  and  otherwise  of  the  Court  of  First 
Instance,  together  with  full  discretionary  power  to  receive 
further  evidence  upon  questions  of  fact,  such  evidence  to  be 
either  by  oral  examination  in  Court,  by  affidavit,  or  by  de- 
position taken  before  an  examiner  or  commissioner.  Such 
further  evidence  may  be  given  without  special  leave  upon 
interlocutory  applications,  or  in  any  case  as  to  matters  which 
have  occurred  after  the  date  of  the  decision  appealed  from. 
Upon  appeal  from  a  Judgment  after  trial  upon  the  merits, 
such  further  evidence  (save  as  to  matters  subsequent  as 
aforesaid)  will  be  admitted  by  leave,  and  on  special  grounds 
only.  The  Court  of  Appeal  is  empowered  to  draw  inferences 
of  fact  and  to  give  any  judgment  and  make  any  order  which 
ought  to  have  been  made,  and  to  make  such  further  or 
other  order  as  the  particular  case  may  require,  and  the 
powers  aforesaid  may  be  exercised  by  the  Court,  notwith- 
standing that  the  notice  of  appeal  may  be  that  part  only  of 
the  decision  may  be  reversed  or  varied,  and  such  powers 
may  also  be  exercised  in  favour  of  respondents  or  parties 
who  may  not  have  appealed  from  or  complained  of  the 
decision,  and  the  Court  has  full  discretion  as  to  the 
costs  (c).  • 

No  interlocutory  order  or  rule  from  which  there  has  been 
no  appeal  will  operate  so  as  to  bar  or  prejudice  the  Court  of 
Appeal  from  giving  such  decision  upon  the  appeal  as  may 
be  just  (rf).  .1 

Every  application  to  a  Judge  of  the  Court  of  Appeal  must 

(a)  Id.,  R.  7.  dence  before  the  Court  of  Appeal,  see 

WW.,  R.  10.  Rules  11-13. 

(c)  Order  Ivui.,  R.  4.    As  to  evi-  {d)  Id.,  R.  14. 
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be  by  motion  (e),  and  where  such  application  may  be  made 
either  to  the  Court  below  or  to  the  Court  of  Appeal,  or  to  a 
Judge  of  either  Court,  it  must  be  made  in  the  first  instance 
to  the  Court  or  Judge  below  (/). 

By  the  Judicature  (Procedure)  Act,  18^4,  the  right  of 
appeal  has  been  restricted  in  certain  respects.  No  appeal 
is  allowed  from  an  order  allowing  an  extension  of  time  for 
appealing  from  a  judgment  or  order  (g),  or,  except  with 
the  leave  of  the  Judge,  from  any  interlocutory  order  or 
judgment  made  or  given  by  a  Judge  except  in  certain  cases 
set  forth  in  section  1,  sub-section  1,  of  that  Act.  There  is  no 
appeal  from  an  order  of  a  Judge  giving  unconditional  leave 
to  defend  an  action,  although  an  appeal  still  lies  from  an 
order  refusing  such  leave  (h).  In  matters  of  practice  and 
)  procedure  every  appeal  from  a  Judge  shall  be  to  the  Court 
of  Appeal  (i). 

6.  Writs  of  Execution. 

Judgment  in  an  action  having  been  obtained  is  enforceable 
by  execution  in  regard  to  which  certain  rules  generally 
applicable  have  been  promulgated  (k) .  These  rules  do  not, 
however,  take  away  or  curtail  any  right  which  previously 
existed  to  enforce  or  give  effect  to  any  judgment  or 
order  (t). 

Where  a  judgment  is  to  the  effect  that  a  party  is  entitled  ^^'^f^C^^^f^ 
to  relief  upon  the  fulfilment  of  some  condition  or  contingency,  J^'^s^e^*- 
such  party  may,  upon  the  fulfilment  of  the  condition  or 
contingency,  and  demand  made  upon  the  party  against 
whom  he  is  entitled  to  relief,  apply  for  leave  to  issue  execu- 
tion against  him.  And  the  Court  or  Judge  may,  if  satisfied 
that  the  right  to  relief  has  arisen  pursuant  to  the  terms  of 
the  judgment  or  order,  order  execution  to  issue  accordingly, 

{e)  Id.,  E.  18.  (h)  Id.,  s.  1,  sub-ss.  2,  3. 

(/)  Id.,  R.  17.  (i)  Id.,  s.  1,  8ub-s.  4. 

iff)  57  &  58  Yict.  c.  16  (Judicature  (k)  Order  xlii. 

Procedure  Act,  1894),  s.  1,  sub-s.  1.  {I)  Id.,  Er.  28,  29. 
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or  may  direct  that  any  question  necessary  for  the  deter- 
mination of  the  rights  of  the  parties  be  tried  (m), 

A  party  against  whom  judgment  has  been  given  may 
apply  for  a  stay  of  execution  or  other  rehef  against  such 
judgment ;  if  he  does  so  upon  the  ground  of  facts  which 
have  arisen  too  late  to  be  pleaded,  relief,  upon  such  terms 
as  may  be  just,  may  be  given  («). 

Every  order  of  the  Court  or  a  Judge  may  be  enforced  in 
like  manner  as  a  judgment  to  the  same  efifect  (o).  And  a 
person  not  a  party  to  a  cause  or  matter  may  enforce 
obedience  to  an  order  made  in  his  favour  or  may  have  an 
order  enforced  against  him,  by  the  like  process,  as  if  he 
were  such  party  {p). 

Before  a  writ  of  execution  can  be  issued,  the  judgment  on 
which  it  is  to  issue,  or  an  office  copy  thereof,  showing  the 
date  of  entry  of  the  judgment,  must  be  produced  to  the 
proper  officer,  who  must  be  satisfied  that  the  requisite  time 
has  elapsed  to  entitle  the  judgment  creditor  to  execution  (q). 
And  before  issuing  the  writ,  a  praecipe  for  that  purpose 
must  be  filed,  containing  the  title  of  the  action,  the  refer- 
ence to  the  record,  the  date  of  the  judgment,  and  of  the 
order,  if  any,  directing  the  execution  to  be  issued,  and  the 
names  of  the  parties  against  whom  it  is  to  be  issued  ;  such 
praecipe  being  signed  by  the  solicitor  of  the  party  issuing 
it,  or  by  the  party  issuing  it,  if  he  do  so  in  person  (r).  The 
writ  of  execution,  moreover,  is  endorsed  with  the  address  of 
either  the  solicitor  or  the  party,  whether  plaintiff  or  defen- 
dant, if  suing  or  sued  in  person  (s),  and  must  bear  date  of 
the  day  on  which  it  is  issued  {t). 


(m)  Id.,  R.  9. 

(«)  36  &  37  Vict.  c.  66,  8.  24.  ss.  o, 
Order  xlii.,  R.  27,  which  also  abolishes 
the  proceeding  by  audita  querelA. 

An  audita  querela  was  "a  writ  to 
be  delivered  from  an  unjust  judgment 
or  execution  by  setting  them  aside  for 
some  injustice  of  the  party  that  ob- 
tained them,  which  coula  not  be  pleaded 
in  bar  to  the  action :  "  Bac.  Aor.  tit. 


And.  Quer.  See  Com.  Dig.  Aud.  Quer. 
Turner  v.  Davies,  2  "Wnis.  Saund.  137, 
n.  and  notes  thereto,  and  147,  n.  1. 

(o)  Order  xlii.,  R.  24. 

(jo)  Id.,  R.  26. 

Ig)  Order  xlii.,  R.  11. 

(r)  Id..  R.  12. 

(»)  Id.,  R.  13. 

(0  Id.,  R.  14. 
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Before  noticing  the  ordinary  writs  of  execution  (u),  we  outia\viy. 
may  observe  that  outlawry  has  been  altogether  abolished  in 
civil  proceedings  by  stat.  42  &  43  Vict.  c.  59,  s.  3,  which 
enacts  that  after  the  passing  of  that  Act,  "  no  person  shall 
be  outlawed  or  waived  in  or  in  consequence  of  any  civil 
proceeding,  and  no  proceedings  to  outlawry  or  waiver  in  or 
in  consequence  of  any  civil  proceeding  shall  be  taken  at  the 
instance  of  the  Crown  or  otherwise." 

The  writ  of  attachment  is  directed  against  the  person  (x),  Attachment. 
and  has  the  same  effect  as  this  writ  issued  out  of  the  Court 
of  Chancery  heretofore  had  (y).  It  cannot  be  issued  without 
leave  of  the  Court  or  a  Judge,  to  be  applied  for  on  notice  to 
the  party  against  whom  the  attachment  is  to  be  issued  (z). 
This  writ  commands  the  Sheriff  "  to  attach  C.  D.  to  answer 
as  well  touching  a  contempt  which  he  it  is  alleged  hath 
committed,  as  also  such  other  matters  as  shall  be  laid  to 
his  charge,  and  further  to  perform  and  abide  such  order  as 
the  Court  shall  make." 

Where  a  person  is  by  judgment  or  order  directed  to  pay  sequestra. 
money  into  Court,  or  to  do  any  other  act  in  a  limited  time, 
and  after  due  service  of  such  judgment  or  order  refuses  or 
neglects  to  obey  the  same,  the  person  prosecuting  the  judg- 
ment will,  at  the  expu'ation  of  the  time  limited  for  the 
performance  thereof,  be  entitled,  without  any  order  for  that 
pm-pose,  to  issue  a  writ  of  sequestration  against  the  estate 
and  effects  of  the  disobedient  person,  having  the  same  effect 
as  such  writ  heretofore  had  when  issued  out  of  Chancery. 
The  proceeds  of  the  sequestration  are  to  be  dealt  with  in 


(m)  The  Forms  of  these  Writs,  of  procedure  from  charging  a  debtor  in 

which    respectively    the    substance  is  execution :  "  per  Blackburn,  J.,  In  re 

given  in  the  text,    are  contained    in  TTi/^i/w,  L.  R.  8  Q.  B.  110;  Rwney. 

App.  (H)  to  the  Rules  of  Court.  Brmjff,  L.  R.  8  Ex.    214  ;    and  see 

{x)  The  Debtors  Act,  1869   (32   &  Bankruptcy  Act,  1883,  46  &  47  Vict. 

33  Vict.   c.   62)    abolished  arrest  for  c.  52,  s.  25  (see  Bankruptcy  Act,  1890, 

debt  after  judgment  obtained,  though  53  &  54  Vict.  c.  71,  s.  7). 

it  allows  an  order  to  be  made  under  {y)  Order  xliv.,  R.  1. 

circumstances  for  the  imprisonment  of  a  (s)  Id.,  R.  2. 
debtor ;  that,  however,  "  is  a  different 
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the  same  manner  as  they  would  heretofore  have  been  dealt 
with  by  that  Court  (a). 

The  writ  of  sequestration,  directed  to  Commissioners  (in 
number  not  less  than  four),  after  referring  to  the  judgment 
or  order  for  payment  of  money,  or,  as  the  case  may  be, 
empowers  them  to  "  enter  upon  all  the  messuages,  lands, 
tenements,  and  real  estate  whatsoever  of  the  said  C.  D., 
and  to  collect,  receive,  and  sequester  into  their  hands  not 
only  all  the  rents  and  profits  thereof,  but  also  all  his  goods, 
chattels,  and  personal  estates  whatsoever;  "  and  commands 
the  said  Commissioners  to  enter  upon  all  the  messuages, 
&e.,  of  the  said  C.  D.,  and  to  collect  and  get  not  only  the 
rents  and  profits  of  his  said  real  estate,  but  also  all  his 
goods,  chattels,  and  personal  estate,  and  detain  and  keep 
the  same  under  sequestration  in  their  hands  until  the  said 
C.  D.  shall  [pay  into  Court  to  the  credit  of  the  said  action 

the  sum  of  £ ,  or,  as  the  case  may  be]  and  clear  his 

contempt. 

A  judgment  for  the  recovery  of  the  possession  of  land 
may  be  enforced  by  writ  of  possession  as  heretofore  in  an 
action  of  ejectment.  And  where  the  defendant  is  by  any 
judgment  or  order  directed  to  deliver  up  possession  of  land, 
the  person  prosecutmg  such  judgment  may,  without  any 
order  for  that  purpose,  sue  out  a  writ  of  possession  on 
filing  an  affidavit  showing  due  service  of  the  judgment  and 
that  the  same  has  not  been  obeyed  {b).  The  writ,  after 
stating  that  by  the  said  judgment  A.  B.  recovered  (or  E.  F. 
was  ordered  to  deliver  to  A.  B.)  possession  of  land  specified, 
commands  the  sheriff  to  *'  enter  the  same,  and  cause  the 
said  A.  B.  to  have  possession  of  the  said  land  and  premises 
with  the  appurtenances." 

A   ^^Tit  for  delivery  of    property  other  than   land  or 


(a)  Order  xliii.  R.  6. 
A    jud;^ent    for  the    payment  of 
money  into  Court  may  be  enforced  by 


attachment:  Order  xlii.,  S.  4. 

(i)  Order  xlii.,  R.  5  ;  Order  xlvii., 
Rr.  1,  2. 
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money  (c)  commands  the  sheriff  to  cause  the  chattels  re- 
covered by  the  judgment  to  be  returned  to  A.  B.,  and  if  the 
said  chattels  cannot  be  found  [to  distrain  C.  D.  by  all  his 
lands  and  chattels,  so  that  neither  the  said  C.  D.  nor  any 
one  for  him  do  lay  .hands  on  the  same  until  the  said  C.  D. 
render  to  the  said  A.  B.  the  said  chattels],  or  [of  the  goods 

and  chattels  of   C.  D.  to   cause  to  be  made  £ (the 

assessed  value  of  the  chattel)]. 

Money  or  costs  payable  under  a  iudgment  may,  imme-  Recovery 

of  money. 

diately  after  the  judgment  has  been  entered,  be  recovered  by 
■writ  of  fieri  facias  or  of  elegit.  If,  however,  the  judgment 
is  for  payment  within  a  period  therein  mentioned,  no  such 
writ  can  be  issued  until  after  the  expiration  of  such  period, 
though  at  the  time  of  giving  judgment,  or  afterwards, 
leave  may  be  given  to  issue  execution  before,  or  execution 
may  be  stayed  until  any  time  after  the  expiration  of  the 
period  prescribed  (d).  Writs  of  fieri  facias  and  of  elegit 
have  the  same  force  and  effect,  and  are  executed  in  the 
same  manner  as  before  the  Judicature  Acts  (e). 

Every  writ  of  execution  for  the  recovery  of  money  must  . 
be  endorsed  with  a  direction  to  the  sheriff  to  levy  the 
amount  really  due  under  the  judgment  or  order,  and  also 
to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the 
rate  of  41.  per  cent,  per  annum  from  the  time  when  the 
judgment  or  order  was  entered  up,  or  where  there  is  an 
agreement  between  the  parties  that  more  than  41.  per 
cent,  interest  shall  be  secured  by  the  judgment,  then  to  levy 
the  amount  of  interest  agreed  on  (/).  And  in  every  case 
of  execution  the  party  entitled  thereto  may  levy  the  pound- 
age, fees,  and  expenses  of  execution,  over  and  above  the 
sum  recovered  (g). 

"Where  a  judgment  or  order  is  against  partners  in  the 

(c)  As  to  which    see    Order    xlii.,  Proc.  Acts,  2nd  ed.     Index,  tits.  Fi. 

R.  6 ;  Order  xlviii.  Fa.,  Elegit. 

{d}  Order  xUi.,  Rr.  3  &  17.  (/)  Order  xlii.,  R.  16. 

{e)  Order  xliii.,  R.  1.  See  Day,  C.  L.  (</)  Id.,  R.  15. 

B.C.L.  O 
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name  of  the  firm,  execution  may  issue  in  manner  follow- 
ing:— (1)  Against  any  property  of  the  partnership:  (2) 
Against  any  person  who  has  appeared  in  his  own  name 
under  Order  XLVIIIa.,  Eule  5  or  6,  or  who  has  admitted 
on  the  pleadings  that  he  is,  or  has  been  adjudged  to  be  a 
partner :  (3)  Against  any  person  who  has  been  served,  as 
a  partner,  with  the  writ  of  summons,  and  has  failed  to 
appear.  Should  the  party  who  has  obtained  judgment, 
moreover,  claim  to  be  entitled  to  issue  execution  against 
any  other  person  as  being  a  member  of  the  firm,  he  may 
apply  for  leave  to  do  so,  which  will  be  given  if  the  liability 
be  not  disputed,  or  if  disputed,  an  order  may  be  made  that 
the  liability  of  such  third  person  be  tried  and  determined. 
But  except  as  against  any  property  of  the  partnership,  a 
judgment  against  a  firm  does  not  render  liable,  release,  or 
otherwise  affect  any  member  thereof  who  was  out  of  the 
jurisdiction  when  the  writ  was  issued,  and  who  has  not 
appeared  to  the  writ  unless  he  has  been  made  a  party  to 
the  action  under  Order  XI.,  or  has  been  served  within 
the  jurisdiction  after  the  writ  in  the  action  was  issued  {h). 
fieri  facias.  Under  the  writ  of  fieri  facias  the  sheriff  may  seize  all  the 
goods  and  chattels  (i),  moneys,  notes,  cheques,  bills,  special- 
ties, and  securities  for  money  {k)  belonging  to  the  defendant 
at  the  time  of  the  writ  being  delivered  to  the  sheriff,  with  the 
exception  of  wearing  apparel,  bedding  and  trade  implements 
to  the  value  of  51.  (Z),  and  (in  a  qualified  degree)  certain  ' 
agricultural  produce  (m) ;  the  levy  of  goods  and  chattels,  j| 
moreover,  being  made  subject  to  the  claim  (if  any)  of  the  1 
landlord  of  the  judgment  debtor  for  a  year's  rent  (n),  and  to 
some  other  claims  which  need  not  here  be  particularised. 
The  writ  of  fieri  facias  commands  the  sheriff  that  of  the  , 


(A)  Ord 
h)  See 
C.  777. 


Order  xlriiiA.,  R.  8.  (/)  See  8  &  9  Vict.  c.  127,  s.  8  ;  1 

Bumcrgue  v.  Rutntey,  2  H.       &  2  Vict  c.  110,  s.  12.     As  to  attach- 
ment of  debts,  post.  Chap. 


k 

interested,  see  Order  xhi.  (w)  8  Ann.  c.  14,  s.  1 


(*)  As  to  chargine  stocks,  shares,  (m)  56  Geo.  3,  c.  50 ;  and  see  14  A 

&c.,  in  which  the  judgment  debtor  is       15  Vict.  c.  25,  s.  2. 
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goods  and  chattels  of  C.  D.  he  cause  to  be  made  the  sum 

of  £ ,  and  also  interest  thereon  at  the  rate  of  £ 

per  centum  per  annum,  from  the  day  of  (o), 

which  said  sum  of  money  and  interest  were  in  a  certain 
action,  wherein  A.,B.  is  plaintiff,  and  C.  D.  and  others  are 

defendants,  by  a  judgment  bearing  date  the day  of 

,  adjudged  to   be  paid   by  the  said   C.  J),  to  A.  B. 

together  with  certain  costs  in  the  said  judgment  mentioned, 
and  which  costs  have  been  taxed  and  allowed  at  the  sum  of 

of  £ .     And  that  of  the  goods  and  chattels  of  the  said 

C.  D.,  he  further  cause  to  be  made  the  said  sum  of  £ 

[costs] ,  together  with  interest  thereon  at  the  rate  of  41. 

per  centum  per  annum,  from  the day  of (o),  and 

that  he  have  that  money  and  interest  in  Court  immediately 
after  execution,  to  be  paid  to  the  said  A.  B.,  in  pursuance 
of  the  judgment. 

The  writ  of  elegit  (p)  was  formerly  employed  to  obtain  writ  of 
satisfaction  from  the  land  as  well  as  the  goods  of  the  judg- 
ment debtor,  but  the  146th  section  of  the  Bankruptcy  Act, 
1883,  provides  that  a  sheriff  shall  not  under  a  writ  of  elegit 
deliver  the  goods  of  a  debtor,  nor  shall  a  writ  of  elegit 
extend  to  goods. 

Writs  {ex.  gr.,  that  of  venditioni  exponas)  in  aid  of  the 
writ  of  fi.  fa.  or  of  elegit,  may  be  issued  and  executed  in 
the  same  manner  as  heretofore  (q). 

A  writ  of  execution  if  unexecuted  will  remain  in  force  for 
one  year  only  from  its  issue,  but  may,  at  any  time  before 

(o)  Day  of  the  judgment  or  order,  As  to  vacating  registration,  see  53  &  54 

or  day  on  which  money  is  directed  to  Vict.  c.  69,  s.  19. 
be  paid,  or  day  from  which  interest  is  (q)  Order  xliii.,  R.  5. 

directed  by  the  order  to  run,   as  the  The  writ  of  extent  is  issued  for  the 

case  may  be.  purpose    of    enforcing    execution    on 

{p)  The  writ  of  elegit  was  first  given  behalf  of   the  Crown.      The  practice 

by  13  Edw.  1,  c.  18.     The  29  Car.  2,  and  learning  in  regard  to  it  may  be 

c.  3,  enlarged  the  effect  of  the  above  collected  from  Edwards  v.    Heg.    (in 

statute.     See  generally,  as  to  the  writ  error),  9  Exch.   628 ;  S.   C,  Id.  32, 

t  elegit,  the  notes  to    TTnderJiill  v.  cited  per  Cur.  Wright  v.  Mills,  4  H.  & 

hevereuz,   2   Wms.    Saund.    68,    and  N.  491,    493,   494 ;  3  Bla.  Com.  p. 

Williams  Real  Property,  17th  ed.     As  420  ;  "West  on  Extents. 


to  registration,  see  51  &  52  Vict.  c.  51. 
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its  expiration,  by  leave,  be  renewed  for  one  year  from  the 
date  of  such  renewal,  and  so  on  from  time  to  time  dm-ing 
the  continuance  of  the  renewed  writ.  A  writ  of  execution 
so  renewed  has  effect,  and  will  be  entitled  to  priority, 
according  to  the  time  of  the  original  deUvery  thereof  (r). 

As  between  the  original  parties  to  a  judgment  or  order, 
execution  may  issue  at  any  time  within  six  years  from  the 
recovery  of  the  judgment  or  order  (s).  Where,  however, 
this  period  has  elapsed  since  the  judgment  or  order,  or  any 
change  has  taken  place  by  death  or  otherwise  in  the  parties 
entitled  or  hable  to  execution,  and  in  certain  other  specified 
cases,  the  party  alleging  himself  to  be  entitled  thereto  may 
apply  for  leave  to  issue  execution,  and  such  order  may  be 
made  accordingly,  or  an  order  may  be  made  that  any 
question  necessary  for  determining  the  rights  of  the  parties 
be  tried  (t). 

Sect.  2. — Suit  in  the  County  Court. 

The  practice  of  the  County  Courts  is  regulated  by  the 
statute  law,  ante,  pp.  56,  et  seq.,  and  by  rules  made  in  pur- 
suance of  statutory  powers  (u). 

The  suit  or  action  (x)  in  a  County  Court  is  commenced 
by  plaint,  which  generally  must  be  entered  in  the  County 
Court  within  the  district  of  which  the  defendant  or  one  of 
the  defendants  dwells  (t/)  or  carries  on  his  business  at  the 
time  of  bringing  the  action ;  or  it  may  be  entered,  by  leave 
of  the  Judge  or  Registrar,  in  the  County  Court  within  the 
district  of  which  the  defendant  or  one  of  the  defendants 
dwelt  or  carried  on  business,  at  any  time  within  six 
calendar  months  next  before  the  time  of  action  brought ; 
or,  with  the  like  leave,  in  the  County  Court  in  the  district 


(r)  Order  xlii.,  Er.  20,  21. 
(«)  Id.,  R.  22. 
(0  Id.,  R.  23. 

(m)  The  County  Court  Rules,  1889 ; 
(December)  1889 ;  1892  ;  (July)  1892. 


These  rules  are  cited  as  the  Coun^ 
Court  Rules,  1889. 

(z)  Order  v.,  R.  1. 

(y)  See  Alexander  v.  Jones,  L.  R.  1 
Ex.  133. 
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of  which  the  cause  of  action  wholly  or  in  part  arose  (z), 
unless,  indeed,  the  plaintiff  dwells  or  carries  on  his  busi- 
ness, and  the  defendant  likewise  does  so,  within  a  metro- 
politan district,  or  in  the  City  of  London,  in  which  case 
the  plaint  may  be  entered  either  in  the  plaintiff's  or  in  the 
defendant's  district  (a). 

Upon  entry  (b)  of  the  plaint  a  summons  to  appear  is  summons. 
issued,  which  will  be  in  the  form  provided  by  the  rules, 
either  for  an  ordinary  or  for  a  default  summons.  The 
summons,  when  in  the  ordinary  form,  is  issued  to  the 
bailiff  of  the  Court  (c),  to  be  by  him  served  (d)  on  the 
defendant  ten  clear  days  at  least  before  the  holding  of  the 
Court  at  which  it  is  returnable.  To  the  summons  must  be 
annexed  a  copy  of  the  plaintiff's  particulars  of  demand,  in  Particulars 

r-J  i-r  of  demand. 

'  those  cases  where  they  are  required  (e). 

Where  the  action  is  for  debt  or  liquidated  money  demand,  Default 

-^  ./  '    summons. 

the  plaintiff  may,  on  filing  a  proper  affidavit  (/),  issue  a 
summons  in  a  particular  form  requiring  the  defendant  to 
give  notice  of  his  intention  to  defend.  This  summons  must 
be  personally  served  on  the  defendant,  and  if  he  do  not, 
within  eight  days  after  service,  inclusive  of  the  day  thereof, 
give  notice  in  writing,  signed  by  himself  or  his  solicitor,  to 

I  the  Registrar  of  the  Court  from  which  the  summons  issued, 
of  his  intention  to  defend,  the  plaintiff  may,  after  eight  days 
and  within  two  months  from  the  day  of  service,  upon  proof 
of  the  service,  or  of  an  order  for  leave  to  proceed  as  if 
personal  service  had  been  effected,  have  judgment  entered 
up  against  the  defendant  for  the  amount  of  his  claim  and 
costs  ig),  which  will  be  ordered  to  be  paid  forthwith,  or  at 
such  time  or  times,  and  by  such  instalments,  if  any,  as  the 
plaintiff,  or  his  solicitor,  shall  in  writing  have  consented 

(z)  51  &  52  Vict.  c.  43,  s.  74 ;  see  52  Vict.  c.  43,  s.  78. 

Green  v.  Beach,  L.  E.  8  Ex.  208.  (e)  See  Order  vii.,  E.  4. 

[a)  lb.,  s.  84.  (/)   51  &  52  Vict.  c.  43,  s.  86,  and 

(J)  Order  vii.  form   14   (B).     County  Court  Eules, 

(c)  Order  vii.,  E.  8.  1889. 

(d)  As  to  proof  of  service  see  51  &  (p)  51  &  52  Vict.  c.  43,  s.  86. 
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to  take  at  the  time  of  the  entry  of  the  plaint  or  of  the 
judgment. 

Where  the  defendant  gives  notice  of  defence,  the  Eegis- 
trar  must,  immediately  upon  the  receipt  thereof,  send  a 
letter  to  the  plaintiff  or  his  solicitor  by  post,  stating  that 
the  defendant  has  given  such  notice,  and  must  send  by 
post,  to  both  plaintiff  and  defendant,  notice  of  the  day 
upon  which  the  trial  is  to  take  place,  at  least  six  clear  days 
before  the  day  fixed. 

If  the  defendant  neglect  to  give  notice  of  defence,  he 
shall,  nevertheless,  be  let  in  by  the  Judge  or  Registrar  to 
defend,  upon  an  affidavit  disclosing  a  defence  upon  the  | 
merits,  and  explaining  his  neglect,  such  terms  being  im- 
posed as  may  be  just.  And  where  personal  service  of  the 
summons  cannot  be  effected,  and  the  Judge  or  Registrar 
is  satisfied  by  affidavit  that  reasonable  efforts  have  been 
made  to  effect  such  service,  and  either  that  the  summons 
has  come  to  the  knowledge  of  the  defendant,  or  that  he 
wilfully  evades  service  of  the  same,  the  plaintiff  may  have 
leave  to  proceed  as  if  personal  service  •  had  been  effected, 
subject  to  such  conditions  as  may  seem  fit  (li). 

No  other  summons  than  in  the  ordinary  form  can,  without 
leave  of  the  Judge  or  Registrar,  be  issued  where  the  amount 
claimed  does  not  exceed  £5,  unless  the  action  be  for  the 
price,  value,  or  hire  of  goods  which,  or  some  part  of  which, 
were  sold  and  delivered  or  let  on  hire  to  the  defendant  to  be 
used  or  dealt  with  in  the  way  of  his  trade,  profession,  or 
calling  (t). 
*Sik."'  There  are  no  written  pleadings  in  a  suit  in  the  County 

Court ;  but  of  any  one  or  more  of  certain  defences  when 
meant  to  be  set  up,  notice,  unless  the  plaintiff  consent  to 
waive  it,  must  be  given  to  the  Registrar.  These  defences  (k) 
are  Set-off  or  Counter-claim,  Infancy,  Coverture,  the  Statute 

(/i)  61  4  62  Vict.  c.  43,  s.  86.  (k)  Order  x.,  R.  10  et  sea. 

(t)  Id. 
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of  Limitations,  statutory  discharge  by  bankruptcy  (Z),  and 
in  an  action  for  libel  and  slander,  that  the  alleged  defama- 
tory words  are  true  in  substance.  Notice  of  a  statutory 
defence  in  an  action  of  tort  must  also  be  given  (m). 

In  the  County  Court  counter-claims  and  equitable  defences 
may  be  set  up  and  relied  upon  by  the  defendant,  though  if 
the  counter-claim  be  for  an  amount  exceeding  the  limits  of 
jurisdiction  of  the  local  Court,  the  action  may  be  removed 
into  the  Queen's  Bench  Division  of  the  High  Court  by  order 
of  a  Master  (n). 

Interrogatories  may  by  leave  be  delivered  by  either  party 
in  the  suit  to  his  adversary,  and  an  inspection  and  discovery 
of  documents  may  be  obtained  (o). 

A  Judge  of  County  Courts  is  empowered,  whether  within 
the  district  of  any  of  his  courts  or  not,  to  make  any  order, 
or  exercise,  on  ex  parte  application,  any  jurisdiction  in  an 
action  pending  in  any  court  of  which  he  is  Judge,  which,  if 
the  same  related  to  an  action  in  a  superior  Court,  might  be 
made  or  exercised  by  a  Judge  at  Chambers,  and,  with  the 
consent  of  both  parties,  he  may  hear  and  decide  a  matter  at 
any  place  either  within  or  without  such  district  {p). 

When  no  jury  has  been  impannelled,  the  Judge  himself  TriaL 
determines  matters  as  well  of  fact  as  of  law  (q) ;  though  in 
any  action  the  Judge  may,  if  he  think  fit,  on  the  appHcation 
of  either  party,  summon  to  his  assistance  one  or  more 
persons  of  skill  and  experience  in  the  matter  to  which  it 
relates,  who  may  be  willing,  for  remuneration,  to  sit  with 
the  Judge  and  act  as  assessors ;  where,  however,  a  person 
is  proposed  to  be  summoned  as  an  assessor,  objection  to 
him  may  be  taken  by  either  party  (r). 

A  jury  may  be  summoned  on  the  requisition  of  either 
party  to  the  suit,  as  matter  of  right,  whenever  the  amount 

(1)  51  &  52  Vict.  c.  43,  s.  82.  (p)  51  &  52  Yict.  c.  43,  s.  9. 

(to)  Order  x.,  E.  18.  (q)  lb.  s.  100. 

(«)  Ante,  p.  69.  (/•)  51  &  52  Vict.  c.  43,  s.  103. 

(o)  Order  xvi. 
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claimed  exceeds  £5,  unless  the  action  is  of  the  nature  as- 
signed to  the  Chancery  Division  of  the  High  Court ;  and  in 
any  case  where  such  amount  does  not  exceed  £5,  the  Judge 
may,  on  the  appUcation  of  either  party,  order  the  action  to 
be  tried  by  a  jury  (s). 

Assuming  that  both  parties  to  the  suit  appear,  the  Judge, 
either  with  or  without  a  jury,  and  with  or  without  assessors, 
as  the  case  may  be,  proceeds  to  hear  the  cause  ;  but  if  the 
defendant  appears  and  admits  the  claim,  the  Registrar  may, 
by  leave  of  the  Judge,  or  in  case  of  the  Judge's  death  or 
unavoidable  absence,  settle  the  terms  and  conditions  upon 
which  it  is  to  be  paid,  and  may  enter  up  judgment 
accordingly  (t). 

If  in  an  action  brought  in  the  County  Court  founded  on 
contract,  the  defendant  does  not  appear  at  the  hearing, 
either  in  person  or  by  some  one  duly  authorized  on  his 
behalf,  and  no  sufficient  excuse  for  his  absence  is  shown, 
the  Registrar  may,  by  leave  of  the  Judge,  or  in  case  of  the 
Judge's  death  or  unavoidable  absence,  upon  due  proof  of 
the  service  of  the  summons  and  of  the  debt  being  due  and 
owing,  enter  up  judgment  for  the  plaintiff,  and  have  the 
same  power  to  make  an  order  for  pajTnent  by  instalments, 
or  to  enter  up  judgment  of  nonsuit,  or  to  strike  out  or 
adjourn  the  action,  as  the  Judge  of  the  Court  has  ;  but  the 
judgment  so  entered  up,  and  any  execution  thereon,  may 
be  set  aside  by  the  Judge  of  the  Court  and  a  new  trial 
granted  upon  such  terms,  if  any,  as  the  Judge  may  think 
fit  (u). 

Should  neither  counsel  nor  solicitors  attend,  at  the 
hearing  of  an  action  in  the  County  Court,  the  Judge  must 
endeavour  to  elicit  from  the  parties  and  their  witnesses 
(whose  attendance  is  procured  by  summons  {x) ),  such  facts 

(*)  51  k  52  Vict.  c.  43,  s.  101.  action  may  obtain  of  the  Registrar  of 

t)  lb.  8.  92.  the  Court  summonses  to  witnesses,  with 

u)  lb.  8.  90.  or  without  a  clause  requiring  the  pro- 

x)  lb.  8.  111.    Either  party  to  the  duction  of  books,  deeds,  papers,  and 
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as  will  enable  him  to  determine  the  question  or  questions 
in  dispute.  When  the  case  is  closed  on  both  sides,  the 
Judge,  if  unassisted  by  a  jury,  decides  both  on  fact  and 
law ;  but,  if  assisted  by  a  jury,  he  will  direct  them  in  point 
of  law,  whilst  thay  decide  upon  the  facts.  Judgment  is  Judgment, 
then  given  for  the  plaintiff  or  defendant — unless,  indeed, 
the  former  be  nonsuited — and  entered  on  the  minutes  of 
the  Court.  The  Judge  also  directs  the  mode  of  payment 
(which  in  certain  cases  may  be  by  instalments)  of  any  sum 
to  which  he  may  find  the  plaintiff  entitled  {y).  The  costs 
of  the  action  abide  the  event,  unless  the  Judge  shall  other- 
wise order,  and  execution  "may  issue  for  the  recovery  of 
any  such  costs  in  like  manner  as  for  any  debt  adjudged  in 
the  said  Court  "  {z). 

The  Judge  of  a  County  Court,  moreover,  has  in  a  case 
within  his  jurisdiction  power  to  grant  an  injunction  against 
a  nuisance,  and  to  commit  to  prison  for  disobedience 
thereto  {a). 

When  the  judgment  has  been  entered  up,  it  may  be  Execution, 
enforced  by  execution  against  the  goods,  leviable  by  writ  of 
fieri  facias  ;  and  it  may  be  worth  notice,  that  the  wearing 
apparel  and  bedding  of  the  judgment  debtor  or  his  family, 
and  the  tools  and  implements  of  his  trade,  to  the  value  of 
s£5,  are  protected  from  seizure  (&). 

Payment  of  money  under  a  judgment  or  order  of  the 
County  Court  may  sometimes  be  enforced  by  commitment 
to  prison  of  the  defaulting  debtor.  This  jurisdiction  can 
be  exercised  by  the  Judge  or  his  deputy  by  an  order  made 
in  open  court,  and  showing  on  its  face  the  ground  on  which 

writings  in  the  possession  or  control  of  in  payment  of  an  instalment ;  and  it 

the  person  summoned  as  a  witness,  51  may  then  issue  for  the  whole  sum  due : 

&  52  Vict.  0.  43,  s.  110.  Id.  s.  149. 

(y)  51  &  52  Vict.  c.  43,  s.   105  ;  (a)  Ex  parte  Martin,  4   Q.  B.  D. 

Form  34.  212 ;  Martin  v.  Bannister,  Id.  491. 

(z)  Id.  s.  113.  {b)  51  &  52  Vict.  c.  43,  s.  147. 

^Vhen  an  order  has  been  made  for  As  to  interpleader  where  the  goods 

the  debt  to  be  paid  by  instalments,  taken  in  execution  are  claimed  by  a 

execution  will  not  issue  till  after  default  third  person,  see  Id.  s.  157. 


202  ORDINARY   REMEDIES. 

it  is  issued.    The  commitment  may  be  for  a  term  of  not  j 
exceeding  six  weeks  (c).  i 

Where  a  debtor  has  once  been  committed  upon  a  judg-   j 
ment  summons  under  the  Debtors  Act,  1869  (32  &  33  Vict.  |j 
c.  62),  8.  5,  for  non-payment  of  a  debt,  though  for  a  period  I 
short  of  six  weeks  (the  limit  imposed  by  that  section),  a  | 
second  warrant  of  commitment  cannot  be  issued  against 
him  in  respect  of  the  same  debt.    Where,  however,  the 
debt  has  been  made  payable  by  instalments,  the  debtor  may 
be  committed  for  the  full  period  of  six  weeks  for  default  in 
payment  of  each  instalment  (d). 

A  County  Court  Judge  has  power  also  to  commit  for  con- 
tempt of  Court  (e). 

New  triaL  It  is  Competent  to  either  party,  dissatisfied  with  the 
verdict,  or  decision  of  the  case,  to  apply  for  a  new  trial, 
which  the  Judge  may  in  his  discretion  order  to  take  place 
before  a  jury,  although  the  action  was  not  originally  so 
tried  (/). 

Proceedings       The  High  Court  or  a  Judge  thereof  (Master)  may  order  the 

by  certio- 

rari-  removal  into  the  High  Court,  by  writ  of  certiorari  or  other- 

wise, of  any  action  or  matter  commenced  in  the  Court  under 
the  provisions  of  the  County  Courts  Act,  if  the  High  Court 
or  a  Judge  thereof  deem  it  desirable  that  the  action  or  matter 
shall  be  tried  in  the  High  Court,  and  upon  such  terms  as  to 
payment  of  costs,  giving  security,  or  otherwise  as  the  High 
Court  or  the  Judge  thereof  thinks  fit  to  impose  (g).  One 
of  the  usual  grounds  for  granting  the  writ  is,  that  difficult 
questions  of  law  will  arise  in  the  suit  (/<). 

(e)  32  &  33  Vict.  c.  62,  s.  5.  of  Court :    Set/,   v.  Lefroy,  L.  R.  8 

(rf)  Evatu    V.    miU,    1    C.   P.   D.  Q.   B.   134.      See  Eeg.   v.   Judge  of 

229.  County  Court  of  Surrey,  13  Q.  B.  D. 

(*)  The  power  of   a  County  Conrt  963. 
Judge  to  commit  for  contempt  under  (/)  Order    xxxi.,    R.    2.      As   to 

61  &  52  Vict.  c.  43,  s.  162,  which  re-  Judge's  power  to  grant  new  trial,  see 

produces  9  &  10  Vict.  c.  95,  s.   113,  s.  93   of  the  C.  C.  A.    (1888),  and 

with  the  extension  to  the  case  of  insult  Murtagh  v.  Barry,  24  Q.  B.  D.  632. 
offered  to  a  witness,  is  limited  to  a  con-  (y)  51  &  52  Vict.  c.  43,  s.  126.     See 

tempt  in  facia  curia,  and  does  not  also.  Id.  s.  124. 
extend  to  a  contempt  committed  out  (A)  See  Reet  t.  TFilliams,  7  Exch. 
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If  any  party  in  any  action  or  matter  is  dissatisfied  with  Appeal  to 

superior 

the  determination  or  direction  of  the  Judge  in  point  of  law  court. 
or  equity,  or  upon  the  admission  or  rejection  of  any  evidence, 
the  party  aggrieved  by  the  judgment,  direction,  decision  or 
order  of  the  Judge,  may  appeal  from  the  same  to  the  High 
Court,  in  such  manner  and  subject  to  such  conditions  as 
may  be  for  the  time  being  provided  by  the  Kules  of  the 
Supreme  Court  regulating  the  procedure  on  appeals  from 
Inferior  Courts  to  the  High  Court  (i).  However,  unless  the 
Judge  grant  leave  to  appeal,  there  is  no  appeal  in  any  action 
of  contract  or  tort,  other  than  an  action  of  ejectment  or  an 
action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  have  come  in  question,  where  the  debt 
or  damage  claimed  does  not  exceed  20L,  nor  in  any  action 
of  replevin,  where  the  amount  of  rent  or  the  damage  or 
value  of  the  goods  seized  does  not  exceed  that  sum,  nor  in 
any  action  for  the  recovery  of  tenements  where  the  yearly 
rent  or  value  of  the  premises  does  not  exceed  20L,  nor  in 
interpleader  proceedings  where  the  money  claimed  or  the 
value  of  the  goods  or  chattels  claimed,  or  of  the  proceeds 
thereof,  does  not  exceed  20Z.  (k).  Further,  no  appeal  lies 
from  the  decision  of  the  Judge,  if  before  such  decision  is 
pronounced  the  parties  agree,  in  writing,  signed  by  them- 
selves or  their  solicitors  or  agents,  that  his  decision  shall 
be  final,  and  no  such  agreement  requires  a  stamp  (Z).  To 
facilitate  appeals,  at  the  trial  or  hearing  of  any  action  or 
matter,  in  which  there  is  a  right  of  appeal,  the  County 
Court  Judge,  at  the  request  of  either  party,  will  make  a 

61 ;  Parker  v.  Bristol  and  Exeter  S.  D.  423 ;  Cusack  v.  L.  ^  iV.    JF.  R. 

C,  6  Exch.  184 ;  Longbottom  v.  Long-  Co.,  (1891)  1  Q.  B.  347  ;  Order  xxxii. 

bottom,  8  Exch.  203,  208.  of  the  County  Court  Rules,  1889. 

(i)  51  &  52  Vict.  c.  43,  s.  120.   The  {k)  51    &   52   Vict.  c.  43,   s.  120. 

right  of  appeal  under  s.  120  is  only  in  The  plaintiff  cannot  at  the  trial  abandon 

respect  of  a  question  of  law  raised  and  the  excess  of  his  claim  over  20Z.,  so  as 

submitted  to  the  County  Court  Judge  to  deprive  the  defendant  of  his  right 

at  the  trial,  Smith  v.  'Baker,  (1891)  of  appeal,  North  v.  Holroyd,  L.  R.  3 

A.    C.    325.      See    also    R.    S.    C,  Ex.  69. 
Order  ix.;  Reg.  v.  Kettle,  17  Q.  B.  D.  (T)  Id.  s.  123. 

761 ;    Wilkimon  v.  Jaggar,  20  Q.  B. 
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note  of  any  question  of  law  then  raised,  of  the  facts  in 
evidence  in  relation  thereto,  and  of  his  decision  thereon, 
and  of  his  decision  of  the  action  or  matter.  A  copy  of  such 
note  must  be  furnished  to  the  party  requiring  the  same  for 
the  purpose  of  appeal  (w).  This  note  may  be  made  by 
the  Judge  even  after  the  hearing  of  the  suit  (n),  but  in 
the  absence  of  such  notes  the  Court  may  act  on  any  other 
evidence  or  statement  they  may  deem  sufficient  (o). 

(ffj)  51  &  52  Vict.  c.  43,  ss.  120,           (o)  R.  S.  C.  Ord.  Ux.,  R.  8.    This 

12  i.  rule  applies  only  if  a  copy  has  been 

(w)  See   Turner  v.   Great  Western      applied  for  and  refused,  Cook  v.  Gordon, 

£.  C,  2  Q.  B.  D.  125,  126.  61  L.  J.  Q.  B.  445. 


Il 


CHAPTER  V.       " 

EXTRAORDINARY   REMEDIES. 

A  WRONG  may,  in  certain  cases,  be  redressed,  or  its  con-  Extraordi- 

nary  reme- 

tinuance  may  be  prevented  :  I.  By  the  act  of  the  party  '*j^-h°* 
injmred ;  II.  By  the  mere  operation  of  law,  independently 
of  the  ordinary  mode  of  procedure ;  III.  By  the  exercise  of 
extraordinary  judicial  powers. 
I.  Under  the  first  of  the  above  three  clauses  falls  the  Remedies 

by  act  of 

remedy  by  self-defence,  which  is  founded  on  the  right  p^rty. 
derived  to  us  from  the  law  of  nature  to  repel  force  by  force. 
But  although  the  law  permits  this  to  be  done  in  certain 
cases,  it  behoves  one  who  thus  undertakes  his  own  protection, 
or  that  of  his  dependents,  not  to  overstep  the  bounds  of 
moderation,  nor  use  force  exceeding  in  degree  what  may  be 
necessary  for  effecting  the  end  in  view ;  for,  by  so  doing,  he 
may  perchance  constitute  himself  an  aggressor.  The  licence 
thus  conceded,  is  not,  however,  restricted  to  a  defence  of 
the  person  merely :  for  the  rightful  owner,  in  peaceable 
possession  of  property,  may  defend  such  possession  by  force, 
and  will  be  therein  justified  (a). 

Eecaption  is  a  remedy  sometimes  given  to  a  man  when  he  Recaption. 
has  been  wrongfully  deprived  of  his  goods  by  another.  "  If  a 
man  takes  my  goods  and  carries  them  into  his  own  land,  I 
may  justify  my  entry  into  the  said  land  to  take  my  goods 
again ;  for  they  came  there  by  his  own  act  "  (b).  But  if  it 
cannot  be  shown  that  my  goods  so  came  there,  the  mere 

(a)  Judgm.,  E.  v.  JFil^on,  3  Ad.  &       ridge  v.  Nicholetts,  6  H.  &  N.  383, 
E.  825.  392. 

(6)  Yin.  Abr.  Trespass,  I.  (a) ;  Bur- 
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fact  of  their  being  on  another  man's  land  will  not  justify 
my  entering  thereon  and  repossessing  myself  of  my 
goods  (c).  If,  however,  they  are  found  on  a  common,  in  a 
fair,  or  at  a  public  inn,  it  is  laid  down  that  they  may  be 
lawfully  re-seized  by  the  rightful  owner  (d). 

Besides  the  justification  thus  in  certain  cases  afforded  to 
one  who  enters  upon  the  premises  of  another  to  repossess 
himself  of  goods  tortiously  placed  there,  parties  may 
similarly  right  themselves,  without  resorting  to  law,  under 
some  other  circumstances  :  for  example,  in  the  case  of  fruit 
dropping  from  one  man's  tree  on  to  the  land  of  another,  or 
of  trees  themselves  falling  thereon.  In  such  case  the  owner 
of  the  fruit  or  of  the  trees  may  justify  entering  his  neigh- 
bour's land  to  recover  his  property  on  the  ground  of 
accident  (e).  This  natural  right  of  recaption,  as  it  has 
been  called  (/),  may  justify  an  assault  by  the  owner  of 
goods  to  repossess  himself  of  them  when  wrongfully  in  the 
possession  of  another,  who,  by  tortiously  taking,  does  not 
acquire  any  property  in  them  (g). 
BvictioD.  An  entry  by  the  lawful  owner  upon  lands  and  tenements 

of  which  another  is  in  possession  without  right,  is  also  in 
some  cases  permitted.  There  is  no  doubt  that  where  one 
has  taken  and  holds  possession  wrongfully  of  land,  the 
lawful  owner  may  make  a  peaceable  entry  thereon  (/i) ;  and 

(c)  Per  Farke,  B.,  Patrick  v.  Cole-  621 ;    cited  per  BoviU,  C.  J.,  Reg.  T. 

rick,  3  M.  &  "W.  496;   Anthony  t.  Townky,  L.  R.  1  C.  C.  317;  Smiths. 

Haneys,  8  Bing.  186.  Wright,  6  H.  &  N.  821 .    See  Chamber* 

{d)  3  Bla.  Com.,  p.  4 ;  per  Pollock,  y.  Miller,  13  C.  B.,  X.  S.,  125  ;  Iteg. 

C.  B.,  Burridgey.  NicholetU,  6  H.  &  v.  Read,  3  Q.  B.  D.  131. 
N.  389.     See  Earl  o/Rrittolv.  Wih-  (A)  Per  Lord  Kenyoti,  C.  J.,  Taylor 

more,  1  B.  &  C.  514.  v.  Cole,  3  T.  R.  295,  1   R.  R.  706, 

{e)  Per  Ttndal,  C.  J.,  Anthony  v.  cited  per  Lord  Benman,  C.J.,  Harvey 

Eaneya,  8  Bing.  192,  commenting  on  v.    Bridges,    1    Exch.    263 ;    Judgm. 

ilillen   V.  Hatcery,    Latch,    13;   and  R.    v.    Wihon,    3    A.    &    E.    824; 

Via.  Abr.  Trespass,  H.,  a,  2,  and  L.,  Taunton    v.   Costar,  7   T.    R.    431 ; 

a;    Webb  V.  Beavan,  7  Scott,  N.  R.,  4  R.  R.  481;   Wildhor  v.  Rainforth^ 

937,  n.  15.    As  to  recover)- of  loppings,  8   B.  &  C.  4  ;    Newton  t.  Harlandt 

which  necessarily  fall  on  to  the  lands  of  1  M.  &  Gr.  644,  per  Bosanquet,  J.,  at 

another,  see  Yr.  Bk.  6  Edw.  4,  fo.  18,  p.  659.    As  to  what  constitutes  evic- 

19,  and  Millen  v.  Mawery,  ubi  supra.  tion,  see  Judgm.    Upton  r.   Totcnend, 

(/)  3  Bla.  Com.,  p.  4.  17    C.  B.   30  ;    Furniral   t.    Grove, 

(s)  Bladet  v.  Miggt,  11  H.  L.  Ca.  8  C.  B.,  N.  S.  496. 
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it  has  also  been  held  that  the  breaking  open  of  the  door  in 
the  absence  of  the  wrongful  possessor  will  not  prevent  the 
entry  being  peaceable  (i).  It  is  also  clear  that  after  such 
entry,  and  when  possession  has  been  obtained,  the  lawful 
owner  may  by  virtue  of  his  possession  justify  the  removal 
of  the  wrongful  possessor,  using  no  unnecessary  force ; 
"  Formerly  a  doubt  was  entertained  whether  a  landlord  was 
justified  in  entering  and  expelling  the  tenant  on  the  expira- 
tion of  his  term.  But  that  doubt  has  been  set  at  rest  for 
ever  since  the  case  of  Taunton  v.  Costar  (k),  subject,  of 
course,  to  any  question  of  excess"  (l).  Actual  entry,  with 
sufficient  title,  for  the  purpose  of  taking  possession,  is 
sufficient  to  vest  the  possession  in  the  lawful  owner,  and  to 
make  any  previous  tenants  in  possession,  and  all  other 
persons  who  afterwards  remain  on  the  property  without 
his  leave  and  licence,  trespassers  (m),  and  as  such  liable  in 
an  action  (ii). 

There    is,    however,    considerable    conflict    of    judicial! 
decision  as  to   whether   the   lawful  owner   can  justify  a] 
forcible  entry,  and  the  subsequent  expulsion  of  the  wrong- 
ful holder.     On  this  point  the  cases  cited  below  should  boi 
consulted  (o).     It  is  certain  that  the  wrongful  holder  can-/ 

(i)  Turner  v.  Meymott,  1  Bing.  158.  (o)  Newton  v.  Harlatid,  1  M.  &  Gr, 

[k)  7  T.  R.  431 ;  4  R.  R.  481.  644  ;  1  Scott,  N.  R.  490 ;  Sillary  v. 

(Z)  Per    Wilde,    C.    J.,    Wright  v.  ffay,  6  C.  &  P.  284.     [These  cases  are 

Burroitghes,  3  C.  B.  685,  699  ;  Harvey  cited  as  erroneous,  Cole  on  Ejectment, 

V.  Bridges,  14  M.  &  W.  437.  p.  71,  and  there  stated  to  have  heen 

(»»)  "  A  trespasser  may  in  any  case  in  effect  overruled  by  later  decisions. 

be  turned  off  land  before  he  has  gained  Cf.  1  Sm.  L.  C,  9th  ed.  P- lol]  ;  Sar- 

possession,  and  he  does  not  gain  posses-  vey  v.  Bridges,  14  M.  &  w .  437,  442 ; 

sion  until  there  has  been  something  affirmed  1  Exch.  261  ;  Joiies  v.  Chap- 

like  acquiescence  in  the  physical  fact  of  man,   2    Exch.    803,    821;    Davis  v. 

his  occupation  on    the    part    of    the  Burrell,    10    C.    B.    825 ;     Pollen  v. 

rightful    owner."      Pollock,   Lavr  of  Brewer,  7  C.  B.,  N.  S.  371 ;    Blades 

Torts,    4th    ed.,    345;     Browne    v.  v.  Jiy(7«,  10  C.  B.,  N.  S.  713;    Lows 

Dawson,  12  A.  &  E.  624  ;  followed  in  v.  Telford,  1  App.  Cas.  414,  426 ;  Bed- 

Seott  V.  Brown,  51  L.  T.  746.  dall  v.   Maitland,   17    Ch.    D.    174  ; 

(w)  Anon.,   1    Salk.   246 ;    Butcher  EdwicJc  v.  Sawkes,    18   Ch.    D.  199 

T.  Butcher,  7  B.  &  C.  399  ;  Barney  v.  [where  Newton  v.  Harlund,  ubi  supra, 

Adams,  2   Cro.  &;  Jer.  235;  Hey  v.  was    upheld];    Beattie    v.   3Iair,   10 

Moorhouse,   6  Bing.  X.  C.  52 ;  Jones  L.  R.  Jr.  208  [where  the  Court  de- 

T.  Chaptnan,  2  Exch.  803 ;  Davis  t.  clined  to  decide  whether  Newton  v. 

Burrell,  10  C.  B.    821;    Randall  v.  iTarZawrf  was  still  law]. 
Stevens,  2  E.  &  B.  641. 
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not  treat  the  lawful  possessor  as  a  trespasser,  or  claim 
damages  for  the  entry  (j;).  Mr.  Justice  Fry  says,  "Dam- 
ages cannot  be  recovered  against  the  rightful  owner  for  a 
forcible  entry  on  land  .  .  .  The  result  of  the  cases  appears 
to  me  to  be  this,  that,  inasmuch  as  the  possession  of  the 
defendant  was  unlawful,  he  can  recover  no  damages  for  the 
forcible  entry  of  the  plaintiff.  He  can  recover  no  damages 
for  the  entry,  because  the  possession  was  not  legally  his, 
and  he  can  recover  none  for  the  force  used  in  the  entry, 
because  though  the  Statute  5  Eic.  II.  1,  8,  creates  a  crime, 
it  gives  no  civil  remedy  "  (q). 

But  it  is  by  no  means  clear  whether  a  forcible  entry  will 
give  such  lawful  possession  as  to  enable  the  person  entering 
to  justify  in  a  civil  action  an  assault  committed  in  the 
course  of  removing  the  wrongful  holder.  On  the  one  hand 
may  be  cited  the  dicta  of  Parke,  B.,  in  Harvey  v.  Bridges  (r), 
apparently  approved  by  Lord  Selhorne  in  Lous  v.  Telford  (s), 
and  on  the  other  the  judgment  of  Fry,  J.,  in  Beddall  v. 
Maitland  (t),  supporting  the  opinion  of  the  majority  of  the 
Court  of  Common  Pleas  in  Newton  v.  Harland  {u),  that 
such  an  entry  being  unlawful  under  the  statute,  could  not 
give  such  lawful  possession  as  would  enable  the  owner  to 
justify  the  forcible  expulsion  of  the  wrongful  holder.  In 
either  case  the  party  so  entering  will  run  the  risk  of  an 
indictment  under  5  Eic.  II.  1,  8  ;  and  it  further  seems  that 
in  such  cases  the  wrongful  holder  may  obtain  damages,  not 
for  the  forcible  entry,  but  in  respect  of  any  wrongful  inde- 
pendent acts  (such  as  an  assault,  or  an  injury  to  furniture) 
which  are  done  in  the  course  of,  or  after,  the  forcible  entry; 
"because  the  person  doing  them  cannot  allege  that  the  acts 


(p)  Cf.  cases  above  cited  ;  Davison  (r)   14  M.  k  "W.  442. 

T.  JFilson,  11  Q.  B.  890;  Burling  t.  («)  1  App.  Cas.  426. 

Heed,  lb.  904  ;    Meriton  T.  Coombes,  (<)  17  Ch.  D.  174. 

1  L.  M.  &  P.  510.  («)  1  M.  &  Gr.  644 ;  1  Scott,  N.  B. 

{q)  Beddall  v,  Maitland,  17  Ch.  D.  490. 
188. 
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were  lawful  unless  justified  by  a  lawful  entry,  and  he 
cannot  plead  that  he  has  a  lawful  possession  "  (x). 
Again,  subject  to  the  condition  that  no  riot  be  committed  Abatement 

of  private 

by  the  act,  a  nuisance  (y)  may  be  abated,  i.e.,  removed,  by  nuisance, 
the  party  injured  thereby,  whether  it  be  a  private  nuisance 
— such  as  the  obstruction  of  an  individual's  ancient  lightsT- 
— or  a  public  nuisance, — as  where  a  gate  is  placed  unlaw- 
fully across  the  king's  highway  (z).  It  has,  however,  been 
held  that  under  certain  circumstances  notice  must  be  given, 
before  abating  a  private  nuisance,  to  the  person  on  whose 
land  it  exists  (a).  In  Lemmon  v.  Webb  (b),  the  House  of 
Lords  decided  that  where  branches  of  trees  overhang  the 
soil  of  another  person,  the  person  whose  soil  they  overhang 
is  entitled  to  remove  those  branches  ivithout  notice  to  his 
neighbour  on  whose  side  of  the  boundary  the  trees  grow. 
The  act  of  removing  the  branches  did  not  involve  a  trespass. 
In  Perry  v.  Fitzhowe  (c),  some  material  points  in  reference 
to  the  subject  under  consideration  were  determined.  The 
action  there  was  for  trespass ;  and  the  main  question  pre- 
sented for  discussion  was,  whether  the  defendant  could 
lawfully  pull  down  the  plaintiff's  dwelling-house,  he  and 
his  family  being  in  it  at  the  time,  and  the  dwelling-house 
in  question  having  been  wrongfully  erected  upon  a  place  over 
which  the  defendant  had  a  right  of  common,  which  was  thus 
infringed  ?  In  determining  the  question  the  Court  observed, 
that  a  person  who  is  injured  by  a  private  nuisance  may,  as 
a  general  rule,  abate  it ;  and  within  this  rule  the  case  of  a 
commoner  is  included,  so  that  he  may  abate  a  nuisance 


{z)  Per  Fry,  J.,  Beddall  v.  Mait- 
Jand,  17  Ch.  D.  188.  "The  correct 
view  seems  to  be  that  the  possession 
lit  a  rightful  owner  gained  by  forcible 
entry  is  lawful  as  between  the  parties, 
but  he  shall  be  punished  for  the  breach 
of  the  peace  by  losing  it,  besides  mak- 
ing a  fine  to  the  king."  Pollock,  Law 
ol  Torts,  4th  ed.,  345. 

(2/)  Post,  Bk.  III.,  Chap.  3. 

(z)  Judgm.,  7  Q,.  B.  377  ;  see  Cubitt 

B.C.L. 


V.  Maxse,  L.  K.  8  C.  P.  704. 

(ff)  Jones  V.  Williams,  11  M.  &  W. 
176. 

[b)  (1895),  A.  C.  1,  affirming  C.  A., 
(1894^  3  Ch.  1. 

(c)  8  Q.  B.  757  (with  which  ace 
Jo)i€s  V.  Jones,  1  H.  &  C.  1,  6 
Dimes  V.  Petley,  15  Q.  B.  276,  283 
Arnold  v.  Eolbrook,  L.  E.  8  Q.  B.  96 
101 ;  Davison  y.  Wilson,  11  Q.  B.  890 
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which  interferes  with  his  right,  so  far  as  may  be  necessary 
for  its  exercise.  Nor  does  the  nature  of  the  building  which 
may  obstruct  the  exercise  of  the  right  seem  material. 
A  house  may  be  pulled  down  just  as  much  as  a  bam 
or  any  other  building.  Does,  then,  the  fact  that  indi%-idual8 
are  in  the  house  at  the  time  in  question,  render  the  fact  of 
pulling  it  down  unlawful  ?  Reasoning  by  analogy  from  the 
law  of  distress,  it  seems  to  do  so.  A'  horse  on  which  a  man 
is  riding,  or  tools  which  he  is  using,  cannot  be  distrained, 
on  account  of  the  imminent  risk  which  there  would  be  of  a 
breach  of  the  peace  taking  place  if  such  a  distress  were 
permitted  (d)  ;  and  surely,  it  was  argued,  the  risk  of  a 
breach  of  the  peace  is  much  more  imminent  in  the  case  of 
pulling  down  a  house  in  which  persons  actually  are  (c) .  An 
act  done  under  such  circumstances  would  be  specially  cal- 
culated to  excite  violence ;  and  the  law  will  not  permit  any 
man  to  pursue  his  remedy  at  such  risk  (/). 

From  the  decision  adverted  to,  we  must  not  infer  that  the 
rightful  owner  of  land  could  not  justify  the  forcible  expul- 
sion from  it  of  a  mere  trespasser  who  had  taken  possession, 
or  the  pulling  down  of  a  house  wrongfully  built  upon  it  by 
such  a  trespasser.  It  cannot  be  that  a  mere  stranger 
acquires  a  title  by  intrusion,  except  where  his  possession 
has  continued  during  the  period  prescribed  by  the  Statutes 
of  Limitation.  In  such  a  case  the  owner  of  the  soil  may 
enter,  and,  with  a  view  to  ejecting  the  tenant,  pull  down 
any  house  which  he  may  have  erected  there,  although  he  be 
inhabiting  it  at  the  time  (g). 

In  Perry  v.  Fitzliowe,  moreover,  it  will  be  found  that  thai 
plea  of  justification  did  not  contain  any  averment  of  notice 

(d)  Field  v,  Adatnet,  12  Ad.  &  E.  moners  as  a  nuisance,  provided  that 
649.  the  removal  of  the  encroachment  can 

(e)  See  Knapp  v.  London,  Chatham  be  effected  without  the  risk  of  a  breach | 
Sf  Dover  R.  C,  2  H.  k  C.  212.  of  the  peace :  "  per  Lmh,  J.,  LoieeUe* 

(J)  "  Perry  v.  Fitzhowe  seems   to       v.  Lord  Onslow,  2  Q.  B.  D.  447. 
show  that  any  unlawful  inclosure  of  a  (^)  Burling  v.  Read,  1 1  Q.  B.  904 ; 


waste  land  may  be  abated  by  the  com-      Davison  v.  Wilson,  Id.  890. 
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to  the  plaintiff  previous  to  the  alleged  trespass.  And  in 
Davies  v.  Williams  (h),  it  was  expressly  held  that  where  a 
house  has  been  wrongfully  built  upon  a  common,  and 
obstructs  the  enjoyment  of  the  right  of  common,  a  com- 
moner may,  after'  notice  and  request  to  the  plaintiff  to 
remove  the  house,  pull  it  down,  although  the  plaintiff  is 
actually  inhabiting  it  and  present  therein. 

In  regard  to  the  abating  of  a  public  nuisance,  it  is  laid  ^/^^^yg"* 
down  (i),  that  "if  a  new  gate  be  erected  across  the  public  ^^i^ance. 
highway,  which  is  a  common  nuisance,  any  of  the  king's 
subjects  passing  that  way  may  cut  it  down  and  destroy  it." 
The  cases  below  referred  to  (j),  however,  show  that  to 
justify  a  private  individual  in  abating  on  his  own  authority 
such  a  nuisance,  it  must  appear  that  it  does  him  a  special 
injury  ;  and  he  can  only  interfere  with  it  as  far  as  may  be 
necessary  to  exercise  his  right  of  passing  along  the  high- 
way with  reasonable  convenience,  and  not  because  the 
obstruction  happens  to  be  there.  "  A  private  individual 
can  abate  a  nuisance  "  only  "  when  necessary  to  exercise  a 
right"  (/c). 

Another  "case  in  which,"  says  Blackstone,  "the  law  Distress. 
allows  a  man  to  be  his  own  avenger,  or  to  minister  redress 
to  himself,  is  that  of  distraining  cattle  (I),  or  goods  for  non- 
payment of  rent  or  other  duties ;  or,  distraining  another's 
cattle  damage  feasant,  that  is,  doing  damage  or  trespassing 
upon  his  land  (m).  "  The  analogy,"  it  has  been  observed, 
"  between  the  case  of  distress  taken  damage  feasant,  and 
distress  for  rent  is  obvious.  At  common  law  each  was  only 
a  pledge ;  the  distress  for  rent  is  more  a  voluntary  act  than 

{h)  16  Q.  B.  546;   approved  Lane  7  Q.  B.  339;  Bateman  \.  Bluck,  18 

T.  Capsey,  (1891)  3  Ch.  411.  Q.  B.  870  ;  Roberts  v.  Rose,  3  H.  &  C. 

(»)  3  Bla.  Com.,  p.  5.  162  ;  S.  C,  L.  R.  1  Ex.  82. 

if)  Limes  y.  Fetley,  15  Q.  B.  276;  {k)  Per  Cockburn,  C.  J.,  Arnold  v. 

cited  and  followed  in  ArnoU  v.  Hoi-  Solbrook,  L.  R.  8  Q.  B.  100. 
brook,  L.  R.  8  Q,.  B.  101  ;  Bridge  v.  (l)  Keen  v.  Priest,  4  H.  «fc  N.  236. 

Grand  Junction  R.   C,   3  M.  &  W.  \m)  3  Bla.  Com.,  p.  6.     See  Cape 

244 ;  Davies  v.  Mann,  10  M.  &  W.  t.  Scott,  L.  R.  9  Q.  B.  269. 
646 ;  Mayor  of  Colchester  v.  Brooke, 

P  2 


212  EXTRAORDINARY  REMEDIES. 

the  distress  damage  feasant,  because  in  the  latter  case  the 
man  [who  distrains]  may  be  said  to  be  acting  on  the  com- 
pulsion of  the  trespass  "  (n).  The  right  of  distress  is  also 
given  to  enforce  the  recovery  of  other  duties  besides  those 
in  the  nature  of  debt ; — for  example,  assessments  and  rates 
under  special  Acts  of  Parliament.  Into  the  mode  of  enforc- 
ing a  remedy  by  distress  in  any  of  these  cases  it  is  not  the 
object  of  this  Work  minutely  to  enter. 
Remedies  by       II.  Ecmedies  by  the  mere  operation  of  law — independent 

operation  of  <v      i     i        i 

la'^-  of  the  ordinary  mode  of  procedure — are   afforded   when 

parties  are  so  peculiarly  circumstanced,  that  for  some 
reason  they  cannot  appeal  through  the  usual  channels  of 
justice  for  redress  ;  and  "  the  benignity  of  the  law  is  such 
as,  when  to  preserve  the  principles  and  grounds  of  law  it 
depriveth  a  man  of  his  remedy  without  his  own  fault,  it 
will  rather  put  him  in  a  better  degree  and  condition  than  in 
a  worse  "  (o). 

These  remedies  are : — 

Retainer.  1.  By  retainer — when  a  creditor  is  made  executor  or  ad- 

ministrator to  his  debtor,  and  is  entitled  to  retain  out  of  the 
assets  of  the  deceased  the  debt  due  to  himself,  in  preference 
to  paying  other  creditors  (p). 

Remitter.  2.  By  remitter — "  where  he  who  hath  the  true  property 

or  jus  proprietatis  in  lands,  but  is  out  of  possession  thereof, 
and  hath  no  right  to  enter  without  recovering  possession  in 
an  action,  hath  afterwards  the  freehold  cast  upon  him  by 
some  subsequent,  and  of  course  defective,  title.  In  this  case 
he  is  remitted,  or  sent  back  by  the  operation  of  law  to  his 
ancient  and  more  certain  title  "  (q). 

(»)  Judgm.,  Lehain\.  Philpott,  L.  Ttutet  v.   Shaw,  1  B.   &  Aid.    664; 

R.  10  Ex.  246,  where  it  was  held  that  Com.  on  Laws  of  England,  by  Broom 

when  a  landlord  distrains  for  rent  and  and  Iladley,  III.,  11.     This  right  is 

does  not  sell  the  goods  he  cannot  bring  not  affected  by  the  Act  abolishing  the 

an  action  for  the  rent  so  long  as  he  distinction  between  specialty  and  simple 

holds  the  distress,  though  it  be  insufli-  contract  debts,  32  &  33  Vict.  c.  46  ; 

cient  to  satisfy  the  rent  due.  see  Crotcder  v.  Stetcart,  16  Ch.  D.  368. 

(o)  Bac.  Max.,  reg.  9.  {q)  3  Bla.  Com.,  p.  19.     See  Doe  d. 

[p)  1  Wms,  Saund.  333,  n.  s. ;  Be  Daniel  v.  Woodroffe,  2  H.  L.  Ca.  811 ; 
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III.  In  general  our  Common  Law  Courts  do  not  on  sum-  Remedial 

process 

inary  application  adjudicate  between  parties  upon  rights,  +5°^^^*'^ 
which  may  by  action  be  duly  investigated.     To  this  rule  Motion  or 

•  rm  1  •    •  summons. 

there  are,  however,  exceptions.  Thus,  a  solicitor,  bemg  an 
officer  of  the  Court,  and  in  that  character  amenable  to  its 
surveillance,  may  sometimes  be  compelled  in  a  summary 
way  to  do  that  for  the  not  doing  of  which  an  action  would 
have  lain,  and  he  may  also  sometimes  on  motion  be 
punished  for  gross  negligence  (r). 

The  jurisdiction  exercised  by  the  Courts  in  such  cases 
depends  upon  the  character  assumed  by  the  party  against 
whom  a  complaint  is  put  forth,  so  that  it  has  been  repeatedly 
held  that  the  Court  will  not  interfere  summarily  to  compel 
payment  of  money  or  the  restitution  of  deeds  detained  by  a 
solicitor,  unless  the  deeds  or  monies  were  received  by  him 
in  the  character  of  solicitor,  or  whilst  acting  as  such  for  the 
applicant  (s). 

To  punish,  "by  attachment,  misconduct  or  disobedience 
in  its  officers  "  would  seem  to  be  the  main  object  for  which 
the  Court  interferes  summarily  (t)  in  the  class  of  cases 
referred  to.     Indeed,  the  jurisdiction  of  a  Court  of  law  on 


B92 


8.  C,  15  M.  &  W.  769  ;  10  M.  &  W. 
608. 

(r)  Long  v.  Orsi,  18  C.  B.  610; 
Gkc  v.  Leech,  1  C.  B.,  N.  S.  617; 
Meggs  v.  Binns,  2  Bing.  N.  C.  625  ; 
^awkins  v.  Harwood,  4  Exch.  503 ; 

yper  v.  Stephenson,  21  L.  J.  Q.  B. 

2 ;  Tharratty.  Trevor,  7  Exch.  161 ; 
£x  parte  Edwards,  re  Johnson,  8 
Q.  B.  D.  62.  When  the  High  Court 
makes  an  order  ordering  a  solicitor  to 
be  struck  off  the  rolls  for  misconduct,  it 
does  so  in  exercise  of  a  disciplinary 
jurisdiction  over  its  own  officers,  anii 
not  of  a  jurisdiction  in  any  criminal 
cause  or  matter  within  the  meaning  of 
section  47  of  the  Judicature  Act,  1873, 
and  therefore  an  appeal  lies  from  such 
order  to  the  Court  of  Appeal :  per  the 
▼hole  Court  of  Appeal^  Re  Hardtvick, 
'2  Q.  B.  D.  148.  See  the  Solicitors 
1888  (51  &  52  Vict,  c.  65),  ss. 


12-15.  A  solicitor  may  be  struck  off 
for  an  offence  having  no  relation  to  his 
character  as  solicitor,  cf .  In  re  Weare, 
(1893)  2  Q.  B.  439. 

(s)  Re  Aitkin,  4  B.  &  Aid.  49  ;  22 
R.  R.  616  ;  Ex  parte  Bodenham,  8  Ad. 
&  E.  959  ;  Re  Lord  Cardross,  5  M. 
&  W.  545  ;  Ex  parte  Cobledick,  12 
Q.  B.  D.  149. 

In  Re  Blake,  3  E.  &  E.  38,  the  rule 
supra  is  stated  more  broadly  by  Cock- 
burn,  C.  J. 

{t)  Per  Coleridge,  J.,  Re  Eilliard, 
2  D.  &  L.  919.  See  Thompson  v. 
Gordon,  15  M.  &  W.  610  ;  Ex  parte 
Clifton,  5  D.  P.  C.  218;  Duncan  y. 
Richmond,  7  Taunt.  391  ;  Collins  v. 
Johnson,  16  C.  B.  588;  Guilford  \. 
Sims,  13  C.  B.  371.  See  also  32  & 
33  Vict.  c.  62,  s.  4  (4) ;  In  re  Frestm, 
11  Q.  B.  D.  545;  In  re  Dudley,  12 
Q.  B.  D.  44. 
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motion  or  summons,  not  merely  over  its  officers,  but 
generally,  is  essentially  regulated  by  its  discretion  (u)  in  the 
exercise  whereof  an  extraordinary  remedy  will  sometimes  be 
extended  to  an  applicant,  in  pursuance  of  the  great  prin- 
ciple, that  "  where  there  is  a  right  there  is  a  remedy  ;  " — 
sometimes  it  will  be  refused,  viz.,  where  private  convenience 
is  made  to  bend  to  general  considerations  of  expediency  or 
motives  of  policy. 

The  extraordinary  jurisdiction  exercised  by  our  legal 
tribunals  in  cases  other  than  those  above  alluded  to,  is  for 
the  most  part :  1,  by  prerogative  writ  of  mandamus  ;  2,  by 
injunction;  3,  by  order  for  the  interim  preservation  of  pro- 
perty ;  4,  by  writ  of  prohibition ;  5,  by  proceedings  in  the 
nature  of  a  writ  of  quo  warranto  ;  6,  by  writ  of  certiorari ; 
7,  on  interpleader ;  8,  by  attachment  of  debts  or  garnish- 
ment ;  9,  by  summary  proceedings  for  the  recovery  of 
possession  of  small  tenements ;  10,  by  proceedings  for  the 
specific  delivery  of  chattels  ;  11,  by  criminal  information  ; 
12,  by  writ  of  habeas  corpus  ;  13,  by  petition  of  right  and 
monstrans  de  droit. 
Mandamus.  1.  The  Writ  of  maudamus  is  a  hig;h  prerogative  writ  (x), 
which  is  not,  however,  ex  debito  justiticeiy) — issuing  in 
the  Queen's  name  out  of  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice,  on  application  made  to  it  by 

(«)  Common   Law   Courts  have  in  damns,    p.   4 ;    per    Lord  Mansfield^ 

some  cases,   on    equitable    principles,  C.  R.,  M.  v.  Cowle,  2  Burr.  855  ;  R. 

interfered  between  a  solicitor  and  his  v.  Heathcote,  10  Mod.  54.     As  to  an 

articled  clerk,  to  order  that  the  pre-  action  of  mandamus,  which  is  a  pro- 

mium  paid  by  the  latter  be  refunded,  ceeding  to  enforce  the  performance  of  a 

wholly  or  in  part ;  Ex  parte  Bayley,  duty  in  the  performance  of  which  the  I 

9  B.  &  C.  691 ;  Ex  parte  Fisher,  1  plaintiff  is  personally  interested,  and 

Chit.  R.  694  ;  Ex  parte  Frankerd,  3  for  non-performance  of  which  he  has 

B.  k  Aid.  257 ;  In  re  Thompson,  1  no  other  equally  effectual  remedy,  see  / 

Exch.    864.      But   see    Whincup    v.  Order  liii.,  Rr.  1 — 4.     Such  an  action/i 

Mtighes,  L.  R.  6  C.  P.  78  ;  followed  may  lie  though  no  actual  damage  hatt  |j 

in  Ferns  v.  Carr,  28  Ch.  D.  409,  and  been     sustained.       See    Fothe^-hy    vl  ■ 

also  in   Learoyd  v.  Brook,  (1891)  1  Metrop.  R.  C,  L.  R.  2  C.  P.  188. 
Q.  B.  431.  (y)  Jiey.  v.  Garland,  L.  R.  5  Q.  B, 

(x)  As  to  the  meaning  of  the  term  269 ;  Rey.  v.  Wiyan,  L.  R.  9  Q.  B. 

"  prerogative  "  as  applied  to  the  writ  325. 
of  Mandamus,  see  Tapping  on  Man- 
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motion  {z).  The  writ  commands  those  to  whom  it  is 
directed  to  perform  some  specified  duty.  It  is  granted  on 
affidavit  where  the  party  injured  "  hath  a  right  to  have 
anything  done  and  hath  no  other  specific  means  of  com- 
pelUng  its  performance"  (a).  "  As  a  rule,"  indeed,  "  man- 
damus does  not  lie  where  any  other  remedy  exists  "  (6). 

Sometimes,  however,  this  method  of  redress  is  available 
where  the  process  provided  by  the  law  is  tedious  or  incom- 
plete (c) ;  though  the  Court  will  refuse  thus  to  exert  its 
extraordinary  powers  where  the  ordinary  remedy  by  action 
is  adequate  to  enforce  the  legal  right  in  question  {d).  And 
although  a  mandamus  will  be  granted  "  when  that  has  not 
been  done  which  a  statute  orders  to  be  done,"  it  will  not 
be  allowed  to  go  "  for  the  purpose  of  undoing  what  has  been 
done  "  (e).  Nor  will  the  exercise  of  a  discretionary  power  be 
j^us  enforced  (/). 

The  proceeding  by  mandamus  appears  to  have  been 
"  originally  confined  in  its  operation  to  a  very  limited  class 
of  cases  affecting  the  administration  of  public  affairs  ;  such 
as  the  election  of  corporate  officers,  the  restoration  of 
officers  improperly  removed,  the  compelling  inferior  Courts 


{£)  Crown  Office  Rules,  1886,  Rr.  60 
Jto  79.  "A  writ  of  mandamus  is  a 
prerogative  writ,  and  not  a  writ  of 
light,  and  it  is  in  this  sense  in  the  dis- 
cretion of  the  Court  whether  it  shall  be 
granted  or  not :  "  Reg.  v.  ^11  Saints, 
Wigan,  1  App.  Cas.  611,  620. 

The  Crown  is  not  amenable  to  this 
jurisdiction,  nor  are  servants  of  the 
Crown :  Reg.  v.  Lords  Comm.  of  the 
Treamiry,  L.  R.  7  Q.  B.  387,  394. 

{a)  See  Mayor  of  Rochester  v.  Reg., 
E.  B.  &E.  1031,  1033. 

(i)  Per  Mellor,  J.,  Guardians  of 
llolborn  Union,  v.  Vestry  of  St.  Leo- 
.,ard,  Shoreditch,  2  Q.  B.  D.  149. 
,  (c)  See  per  Sir  W.  Follett,  arguendo, 
■VeUy  V.  Burder,  12  Ad.  &  E.  266, 
.citing  R.  V.  Bishop  of  Chester,  1  T.  R. 
404  ;  1  R.  R.  237  ;  Frost  v.  Mayor, 
#c.,  of  Chester,  5  E.  «k  B.  531 ;  and 
R.  V.  Marquis  of  Stafford,  3  T.  R.  652  ; 
8  R.  R.  668.      See  Dr.  Aslcew's  Case, 


4  Burr.  2188-9  :  R.  v.  St.  Katharine's 
Bock  Co.,  4  B.  &  Ad.  360  ;  R.  v. 
Severn  and  Wye  R.  C.,2B.  k  Aid. 
646,  21  R.  R.  433,  commented  on  per 
Lord  Demnan,  C.  J.  Reg.  v.  Gamble, 
11  Ad.  &  E.  72,  and  explained  Reg.  v. 
G.  JF.  R.  Co.,  62  L.  J.  Q.  B.  572,  at 
p.  580  (per  Bowen,  L.  J.). 

(d)  Reg.  v.  Sull  and  Selby  R.  C,  6 
Q.  B.  70 ;  Reg.  v.  Hopkins,  1  Q.  B. 
161 ;  Reg.  v.  Chapter  of  St.  Feter's, 
Exeter,  12  Ad.  &  E.  512;  Reg.  v. 
Mayor,  i$-c.,  of  Oxford,  6  Ad.  &  E. 
349  ;  Reg.  v.  Bristol  and  Exeter  R.  C, 

3  Railw.  Cas.  777.  See  Moffatt  v. 
Dickson,  13  C.  B.  543;  Ex  parte 
Overseers  of  Downton,  8  E.  &  B.  856 ; 
Reg.  V.  Comm.  of  Southampton,  1 
B.  &  S.  6. 

{e)  Per  Lord  Campbell,  C.  J.,  Ex 
parte  Nash,  15  Q.  B.  95. 

(/)  See  Reg.  v.  Bishop  of  Oxford, 

4  Q.  B.  D.  525. 
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to  proceed  in  matters  within  their  jurisdiction,  or  pubhc 
officers  to  perform  duties  {g)  imposed  upon  them  by  common 
law  or  by  statute,  as  to  make  a  rate  and  the  like  (/«).  In 
more  recent  times,  however,  the  appHcabiHty  of  the  remedy 
in  question  has  been  extended,  not  merely  to  the  cases  first 
above  mentioned,  but  to  some  others.  In  the  course  of 
modern  legislation,  no  session  of  Parliament  occurs  in 
which  Acts  of  Parliament  do  not  pass  for  making  railways, 
forming  docks,  building  bridges,  improving  towns,  and  for 
carrying  out  an  infinite  variety  of  public  works,  for  the 
most  part  to  be  done  by  joint- stock  corporations  or  com- 
panies for  the  benefit  of  shareholders.  Now  in  almost 
every  Act  of  this  kind,  provisions  are  to  be  found,  which 
direct  that  the  company  shall  do  certain  works  for  the 
benefit  of  individuals,  ex.  gr.,  making  communications 
between  lands  intersected  by  works  authorised  by  the  Act, 
substituting  new  buildings  for  others  which  have  been 
removed,  making  roads  and  communications  in  lieu  of  old 
ones  blocked  up  or  injured,  and  other  works  of  a  similar 
character.  In  the  event  of  non-compliance  with  any  such 
enactment,  the  individual  who  suffers  detriment  therefrom 
may  resort  to  the  remedy  of  mandamus  (r). 

Further,  control  will  in  general  be  exercised  over 
inferior  (j)  Courts  by  mandamus,  when  the  latter,  having 
jurisdiction,  refuse  to  act  (A)  ;  but  the  writ  is  not  granted 
on  the  ground  that  in  any  particular  case  the  Court  below 
has  come  to  an  unjust  or  improper  conclusion  (l).     It  is, 

iff)  See  Mai/or  of  Rochester  v.  Reg.,  W.  R.  Co.,  (1894)  2  Q.  B.  612. 
supra,  n.  (a) ;   Reg.  v.  Mainwaring,  {j)  The  Central  Criminal  Court  is  a 

E.  B.  &  E.  474 ;  Reg.  v.  Percy,  L.  superior    Court,    to    the   judges    and 

E.  9  Q.  B.  64.     As  to  which  case,  see  justices  of  which  mandamus  will  not 

Reg.  Y.  Biron,  14  Q.  B.  D.  474  ;  Reg.  lie.      Reg.    v.    Jtidges,    ^-c,    Central 

T.  Phillimore,  ib. ;  51  L.  T.  205.  Criminal  Court,  11  Q.  B.  D.  479. 

(h)  C.  L.  Com.,  2nd  Rep.,  p.  40.  {k)  Reg.  y.  Brown,  7  E.  &  B.  757. 

(»)  But  cf.  Reg.  v.  G.   W.  R.   Co.,  (/)  Reg.   v.    Justices  of   Worcester- 

62  L.  J.  Q.  B.  572,  and  cases  there  shire,  3  E.  &  B.  477  ;  Sturgis  v.  Joy, 

cited.      A   writ  of  mandamus  is  the  2  E.  &  B.  740  ;  Reg.  v.  Welch,  2  E.  & 

proper  remedy  for  enforcing  the  taking  B.  357  ;  Reg.  v.  Archbishop  of  Canter- 

up  of  awards  under  the  Lands  Clauses  bury,  11  Q.  B.  483. 
Act  (8  &  9  Vict.  c.  20),  Reg.  v.  L.  N. 
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however,  sometimes  issued  in  aid  of  legal  proceedings,  as 
by  ordering  that  a  creditor  of  a  company  should  be  at 
liberty  to  inspect  the  register  of  the  shareholders  with  a 
view  to  his  issuing  execution  against  them  (m),  or  it  may 
issue  to  the  mayor  and  assessors  of  a  borough  commanding 
them  to  revise  the  burgess  list  (n).  The  writ  will  be 
refused  where,  if  granted,  it  would  be  nugatory  or  useless 
or  unnecessary,  or  where  it  must  ultimately  fail  (o),  a  for- 
tiori it  will  be  refused  when  it  is  sought  for  the  purpose  of 
enforcing  a  claim  founded  on  an  illegality,  for  it  is  a  writ 
emphatically  in  subsidium  jiistitus  (p). 

The  writ,  in  the  first  instance,  commands  the  party  to  Return  to 
whom  it  is  addressed  to  do  the  act  required,  or  to  make  a 
return  thereto,  by  showing  cause  why  he  does  not  do  it  (q)  ; 
and  unless  he  does  the  act  or  succeeds  in  quashing  the  writ 
as  insufficient  on  the  face  of  it,  he  must  proceed  to  answer 
the  writ  or  demur  to  it, — if  judgment  is  given  against  him, 
the  Court  awards  a  peremptory  mandamus,  and  in  cases  of 
private  injury,  damages  and  costs  (r). 

"Where  the  Judges  grant  a  peremptory  mandamus, 
which  is  a  determination  of  the  right  and  not  a  mere  deal- 
ing with  the  writ,  they  decide  according  to  the  merits  of 
the  case,  and  not  upon  their  own  discretion  "  (s). 

Disobedience  to  a  peremptory  mandamus  is  punishable 
by  writ  of  attachment  or  by  committal,  and  the  Court  may 
further  direct  the  act  to  be  done  and  charge  the  defendant 
with  the  costs  (t). 

2.  The  proceeding  by  injunction  is  appropriate  for  pre-   injunction. 


(>n)  Set/.  T.  Derbyshire,  ^c,  Co., 
3  E.  &  B.  784 ;  Meg.  v.  Harrison,  9 
Q.  B.  794. 

(w)  See  for  instance  Mayor  of  Ro- 
chester V.  Meg.,  E.  B.  &  E.  1024. 

(o)  Tapping  on  Mandamus,  p.  15 ; 
Me  The  Bristol,  &c.,  Mailiv.  Co.,  3  Q. 
B.  D. 10. 

{p)  Per  curiam,  M.  v.  Littledale,  10 
L.  R.  Ir.  78. 


{q)  See  Meg.  v.  Commissioners  of 
Southampton,  1  B.  &  S.  5. 

(r)  See  Meg.  t.  Justices  of  Surrey, 
9  Q.  B.  37  ;  Meg.  v.  Harden,  1  B.  C. 
C.  214  ;  Meg.  v.  South  Eastern  M.  C, 
4  H.  L.  Ca.  471 ;  R.  S.  C,  Ord.  liii., 
Rules  5  et  seq. 

(«)  Meg.  v.  All  Saints,  Wigan,  1 
App.  Cas.  611,  620. 

(t)  Order  xlii.,  Rr.  7,  30. 
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venting  the  committal,  repetition  or  continuance  of  any 
breach  of  contract  or  tort  {u),  and  is  frequently  exercised  for 
the  protection  of  legal  rights  to  property  pending  litiga- 
tion (.r).  The  writ  of  injunction  is  now  abolished,  and  this 
remedy  is  granted  by  judgment  or  order  having  the  same 
effect  which  a  writ  of  injunction  previously  had  (y).  If  the 
injunction  is  asked  before,  at  or  after  the  hearing  of  the 
cause,  to  prevent  any  threatened  or  apj)rehended  waste  or 
trespass  to  land,  it  may  be  granted,  if  the  Court  think  fit, 
whether  the  person  against  whom  such  injunction  is  sought 
is  or  is  not  in  possession  under  any  claim  or  title  or  other- 
wise, or  (if  out  of  possession)  does  or  does  not  claim  a  right 
to  do  the  act  sought  to  be  restrained  under  any  colour  of 
title :  and  whether  the  estates  claimed  by  both  or  by  either 
of  the  parties  are  legal  or  equitable  (z).  There  must  in 
general  be  an  action,  either  proceeding  or  immediately  in 
contemplation,  to  determine  the  right  in  respect  of  which 
an  injunction  is  asked  for,  but  the  Court  has  power  to  grant 
an  injunction  even  when  there  is  no  ground  of  action. 

It  has  been  held  that  the  vendor  of  land  adjoining  other 
land  of  his  own  under  which  are  mines  and  minerals,  and 
who  knows  at  the  time  of  sale  that  the  vendee  is  about  to 
erect  upon  the  land  purchased  substantial  buildings,  im- 
phedly  covenants  that  he  will  not  use  the  adjoining  land  or 
permit  it  to  be  used  in  such  a  manner  as  to  derogate  from 
his  grant,  and  may,  even  though  no  actual  damage  has 
been  sustained  by  the  vendee,  be  restrained  from  doing 
so  (a).  Again,  a  mortgagor  in  receipt  of  the  rents  and 
profits  of  the  mortgaged  premises  has  a  sufficient  interest 

(m)  As  to  claims  for  damages  and  to  injunction  for  breach  of  covenant, 

other  redress,  see  Sfiato  v.   £arl  of  are    stated    by    Lord   Cairtis,  C,   in 

Jettesf,  4  C.  1\  D.  120,  359;  Morgan  Doherty  \.  Allman,  3  App.  Cas.  709, 

V.  Metropolitan  R.  C,  L.  R.  4  C.  P.  97;  720. 

Booth  V.   Taylor,  L.  R.   1   Ex.   61;  (y)  Ord.  1.,  R.  11. 

Sutton  V.  South-Eaat.  R.  C,  Id.  32  ;  (z)  36  k  37  Vict.  c.  66,  s.  25  (8). 

Aslatt  V.  Southampton,  ^c,  16  Ch.  D.  [a)  Siddons  v.  Short,  2  C.    P.   D. 

148.  672. 

ix)  The  doctrines  in  Equity  in  regard 
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to  enable  him  to  maintain  an  action  for  an  injunction,  to 
restrain  an  injury  done  to  the  mortgaged  property  without 
joining  the  mortgagee  (i).  And  an  injunction  may  be 
granted  to  restrain  a  defendant  from  pubUshing  of  the 
plaintifif  to  the  injury  of  his  trade,  matter  which  a  jury 
have  found  to  be  libellous  (c),  or  to  restrain  the  publication 
of  libellous  matter  reflecting  upon  a  society  or  company  (d). 
Where  the  remedy  at  law  is  inadequate,  a  mandatory 
injunction  will  be  granted  to  compel  the  party  complained 
of  to  do  the  necessary  acts  to  establish  the  plaintiff's  legal 
right,  as  for  instance  by  pulling  down  a  building  he  had  no 
right  to  erect,  provided  the  damage  is  substantial  (e). 

Disobedience  to  a  judgment  requiring  any  person  to  do 
any  act  other  than  the  payment  of  money,  or  to  abstain 
from  doing  anything,  may  be  enforced  by  writ  of  attachment 
or  by  committal,  and  injunctions  are  usually  enforced 
against  corporations  by  sequestration  (/) . 

"  No  cause  or  proceeding  at  any  time  pending  in  the 
High  Court  of  Justice,  or  before  the  Court  of  Appeal,  shall 
be  restrained  by  prohibition  or  injunction ;  but  every 
matter  of  equity  on  which  an  injunction  against  the  pro- 
secution of  any  such  cause  or  proceeding  might  have  been 
obtained,  if  this  Act  had  not  passed,  either  unconditionally 
or  on  any  terms  or  conditions,  may  be  relied  on  by  way  of 
defence  thereto  "  (^).  Either  of  the  said  Courts,  however, 
may  direct  a  stay  of  proceedings  in  any  cause  or  matter 
pending  before  it  if  it  shall  think  fit ;  and  any  person, 
whether  a  party  or  not  to  such  cause  or  matter,  who  would 
formerly  have  been  entitled  "to  apply  to  any  Court  to 
restrain  the  XDrosecution  thereof,  or  who  may  be  entitled  to 

Marshall,  4  Ex. 


(5)  Fair  dough 
D.  37. 

(c)  Saxbyy.  Easterbrook,  3  C.  P.  D. 
339. 

[d)  mil  V.  Sart  Davies,  21  Ch.  D. 
798  ;  Quartz  Hill,  ^e.,  Co.  v.  Beall, 
20  Ch.  D.  601.  Cf.  also  Ziverpool 
Stores  V.  Smith,  37  Ch.  D.  170. 


(e)  Webster  v.  Wheicall,  42  L.  T. 
868.  See  Strelley  v.  Pearson,  15  Ch. 
D. 113. 

(/)  Ord.  xlii.,  E.  7;  SiMon  v.- 
Barnett,  W.  N.,  1877,  167 ;  Att.-Gcn. 
V.  Walthamstow,  W.  N.,  1878,  90. 

((?)  36  &  37  Vict.  c.  c6,  s.  24  (5). 
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enforce,  by  attachment  or  otherwise,  any  judgment,  decree, 
rule,  or  order,  contrary  to  which  all  or  any  part  of  the  pro- 
ceedings in  such  cause  or  matter  may  have  been  taken, 
shall  be  at  liberty  to  apply  to  the  said  Courts  respectively, 
by  motion  in  a  summary  way,  for  a  stay  of  proceedings  in 
such  cause  or  matter,  either  generally,  or  so  far  as  may  be 
necessary  for  the  purpose  of  justice ;  and  the  Court  shall 
thereupon  make  such  order  as  shall  be  just." 
Interim  pre-       3.  Under  Order  L.  (/<),  when  by  any  contract  a  prima  facie 

servation  of  •         i  i 

property.  casc  of  liability  is  established,  and  there  is  alleged  as  matter 
of  defence  a  right  to  be  relieved  wholly  or  partially  there- 
from, an  order  may  be  made  for  the  preservation  or  interim 
custody  of  the  subject-matter  of  the  litigation,  or  that  the 
amount  in  dispute  be  brought  into  Court  or  otherwise 
secured.  The  appHcation  for  such  order  may  be  made  by 
the  plaintiff  at  any  time  after  his  right  thereto  appears 
from  the  pleadings ;  or,  if  there  be  no  pleadings,  is  made 
to  appear  by  affidavit  or  otherwise  (7). 

An  order  may  also  be  made,  on  the  application  of  any 
party  to  an  action,  for  the  sale,  by  any  person  named 
therein,  in  such  manner,  and  on  such  terms  as  may  seem 
desirable,  of  any  goods,  wares,  or  merchandise  which  may 
be  of  a  perishable  nature,  or  likely  to  be  injured  from  keep- 
ing, or  which  for  any  other  sufficient  reason  it  may  be 
desirable  to  have  sold  at  once  (k).  Further,  upon  applica- 
tion as  last  aforesaid,  and  upon  such  terms  as  may  be  just, 
an  order  may  be  obtained  for  the  detention,  preservation, 
or  inspection  of  any  property  or  thing,  being  the  subject  of 
the  cause  or  matter  as  to  which  any  question  may  arise 
therein,  and  to  authorise  the  entry  of  any  person  upon  any 
land  or  building  in  the  possession  of  a  party  to  the  cause  or 
matter,  and  to  authorise  samples  to  be  taken,  or  any  obser- 
vation to  be  made  or  experiment  tried,  which  may  seem 

(A)  R.  1.  (k)  E.  2. 

(i)  E.  7. 
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expedient  for  the  purpose  of  obtaining  full  information  or 
evidence  (/)  bearing  on  the  subject  in  litigation.  The  judge 
also  has  power  to  inspect  (m).  And  where  the  property  in 
dispute  is  only  detained  for  a  lien  the  owner  may  obtain  an 
order  to  recover  possession  of  his  property  upon  payment 
of  a  sufficient  sum  into  Court  to  abide  the  event  (n). 

A  mandamus  or  an  injunction  may  be  granted,  or  a 
receiver  appointed,  by  an  interlocutory  Order  of  the  Court, 
either  unconditionally  or  upon  terms,  in  any  case  in  which 
it  may  appear  just  or  convenient  that  such  order  should  be 
made  (o). 

4.  The  writ  of  prohibition  issues  out  of  a  superior  Court  Prohibitioiu 
of  Law  ip),  and  is  directed  to  the  Judge  of  an  inferior  (q) 
Court,  or  the  parties  to  a  suit  therein,  or  both  conjointly, 
requiring  that  the  proceedings  which  have  been  commenced 
there  be  either  conditionally  stayed  or  peremptorily 
stopped  (r).  The  object  of  the  writ  is  the  keeping  of  the 
Court  to  which  it  is  directed  within  its  proper  jurisdic- 
tion (s),  or  to  repress  the  assumption  of  authority  by  any 
pretended  Court  (i). 

The  writ  of  prohibition  may  issue  to  an  ecclesiastical  Prohibition 

,..,.,,.  to  Bcclesias- 

Court  (u),  where  somethmg  is  bemg  done  by  it  "contrary  to  ticai  court 


(0  R.  3. 

(m)  E.  4. 

(»)  R.  8. 

(o)  36  &  37  Vict.  c.  66,  s.  25  (8), 
Ord.  1.,  R.  6. 

(p)  Com.  Dig.  Prohibition  (B.) ; 
Anon.,  1  P.  Wms.  476  ;  Blackborou^h 
T.  Davis,  Id.  43.  See  51  &  52  Vict. 
«.  43,  s.  127. 

As  to  whetlier  the  granting  of  a  pro- 
liibition  is  ex  debito  justitiiE  or  dis- 
cretionary, see  Bac.  Abr.  Prohibition 
(B.). 

[q)  We  have  already  seen  that  a 
canse  pending  in  the  High  Court  of 
Justice  or  before  the  Court  of  Appeal 
cannot  be  restrained  by  prohibition  or 
injunction,  ante,  p.  219. 

(r)  Anon.,  6  Mod.  308 ;  Bac.  Abr. 
Prohibition  (F.). 

(«)  Com.  Dig.  Prohibition  (C.) ;  2 


Salk.  552 ;  Reg.  \.  Herford,  3  E.  & 
E.  115,  which  shows  that  prohibition 
may  issue  to  a  Court  having  criminal 
jurisdiction. 

[t)  Chambers     v.     Jennings,    Salk. 
553. 

(m)  In  earlier  times,  one  of  the  main 
xises  of  the  writ  of  prohibition  was  to 
restrain  the  jurisdiction  of  the  Ecclesi- 
astical Courts ;  see  Coke,  2nd  Inst.  tit. 
"  Articuli  Cleri "  for  the  history  of  the 
disputes  between  the  common  law  and . 
ecclesiastical  courts,  in  respect  of  the 
prohibitions  issued  to  the  latter  by  the 
former.  See  per  Coltman,  J.,  Toft  v. 
Rayner,  5  C.  B.  162.  Many  authori- 
ties as  to  granting  this  writ  are  col- 
lected in  the  notes  to  Ex  parte  Tucker, 
1  M.  &  G.  519.  See  also  Hallack 
V.  Cambridge  Univ.,  1  Q.  B.  593, 
followed  in  Reg.  v.  Twiss,  L.  R.  4  Q.  B. 
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the  general  law  of  the  land,  or  manifestly  out  of  the  juris- 
diction of  the  Court "  (x). 

Thus,  if  an  ecclesiastical  Court  "meddle  with  a  matter 
purely  temporal  "0/),  civil,  or  criminal  (z),  or  with  a  wrong 
for  which  at  common  law  there  is  a  remedy  (a),  it  over- 
steps its  jurisdiction — and  so  where,  either  in  the  construc- 
tion of  a  statute  the  spiritual  court  errs,  or  where  a  suit 
therein  is  "  determined  contrary  to  the  right  by  the  common 
law  "(6),  the  remedy  is  by  prohibition.  This  principle 
indeed  of  the  pre-eminence  of  the  common  law  is  broadly 
laid  down  by  Lord  Ellenhorough,  C.  J.,  when  he  says,  "  The 
Courts  of  common  law  have  in  all  cases  in  which  matter  of 
temporal  nature  has  incidentally  arisen,  granted  prohibi- 
tion to  Courts  acting  by  the  rules  of  the  civil  law,  where 
such  Courts  have  decided  on  such  temporal  matters  in  a 
manner  different  from  that  in  which  the  Com*ts  of  common 
law  would  decide  upon  the  same  "  (c). 
Prohibition        Prohibition  to  the  temporal  Courts  is  limited  to  those 

to  the  teiii-  ... 

pond  courts,  cases  where  they  act  either  without,  or  m  excess  of  juris- 
diction. Thus  the  writ  will  not  lie  in  respect  of  mere 
irregularities  which  may  have  occurred  in  the  proceedings 

410;  £e  Dean  of  York,  2  Q.  B.  1 ;  temporalium :  "  2  Inst.  488. 
Burder  v.    Veley,  12  Ad.  &  E.  233;  (s)  Bac.  Abr.  Prohibition  (L.). 

Ex  parte  DenUon,  4  E.  &  B.  292  ;  In  (a)  Galizard  y.  Rigault,  Salk.  652 ; 

re   Gorhatn  v.  Bishop    of  Exeter,   5  Free  v.   Burgoyne,   5  B.  &  C.    400; 

Exch.    630;    S.    C,  10  C.   B.   102;  Townsend  v.    Thorpe,   2  Ld.   Eaym. 

16  Q.  B.  52;  Martin  v.  Mackonoehie,  1507. 

3  Q.  B.  D.  730;  4  Q.  B.  D.   697;  (J)  Com.  Dig.  Prohibition  (G.  23); 

6  App.  Cas.  424  ;   Seg.  v.  Bishop  of  St.  per  Lord  EUenborough,  C.  J.,  Gould  v. 

Albam,  9  Q.  B.  D.  454.  Gapper,  5  East,  366;  7  R.  R.   766; 

(x)  Per   LittledaU,    J.,    Ex  parte  Ex parUMedwin,l'E,.  k^.  &QQ  ;  Es 

Smyth,  3  Ad.  &E.  724;  per  Talfourd,  parte  Story,  12  C.  B.  767;  per  Lord 

J.,  Ex  parte  Story,  \2  C.B.  Ill  ■,\m..  Kenyon,  C.  J.,  Leman  t.   Goulty,  3 

Abr.  Prohibition  fQ.).  T.  R.  4  ;  1  R.  E.  624 ;  Duke  of  Rutland 

^  Where  the  juage  of    any  inferior  v.  Bagshawe,  14  Q.  B.  869 ;  Enraght 

court,  spiritual  or  temporal,  is  interested  v.  Lord  Penzance,  7  App.  Cas.  240. 
in  a  cause,  a  prohibition  will  issue  to  {c)  Gould  v.  Gapper,  6  East,  371 ; 

restrain  him  from  hearing  it.     See  Ex  7  R.  R.  766 ;  Breedon  v.  Gill,  5  Mod. 

parU  Medwin,  1  E.  &  B.  609.     See  272 ;   Bac.  Abr.   Prohibition   (L.  6). 

also  Beg.  v.  Justices  of  Hertfordshire,  But  where  the  spiritual  court  has  sole 

6  Q.  B.  763  ;  Dimes  v.  Grand  Junction  jurisdiction,  its  proceedings  need  not  be 

Canal  Co.,  3  H.  L.  Ca.  759.  governed  by  the  rules  of  common  law: 

(y)  As  opposed  to  mere  "»;>«n<Ma/»a:  Com.  Dig.  Prohibition  (G.  22). 
— sic  dicta  quia  noa  habent  mixturam 
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of  the  inferior  Court,  nor  because  the  Judge,  in  deciding 
any  particular  question  properly  before  him,  has  erred  in 
his  judgment  upon  the  law  (d).  Should  the  question  as  to 
granting  the  writ  appear  doubtful,  pleadings  as  in  an 
ordinary  action  may  be  directed  by  the  Court  upon  which 
judgment  will  ensue  (e).  But  when  it  is  clear  both  in  law 
and  fact  that  the  inferior  Court  is  acting  in  excess  of  or 
without  jurisdiction  the  writ  of  prohibition  will  issue  (/), 
and  all  proceedings  must  be  suspended,  by  those  to  whom 
it  is  directed,  upon  pain  of  attachment  (g). 

5.  The  writ  of  Quo  Warranto — now  obsolete — was  a  writ  Quowar- 
of  right  of  the  Crown,  issuing  out  of  the  Queen's  Bench, 
and  lay  only  in  respect  of  an  usurpation  of  the  rights  or 
prerogative  thereof  (h).  Proceedings  by  information  (i)  in 
the  nature  of  a  writ  of  quo  warranto  (j)  are  now  substituted 
in  the  place  of  the  ancient  writ,  and  considerable  light  has 
been  thrown  upon  their  applicability  and  scope  by  the 
judgment  in  Darley  v.  Reg.  ik),  where  it  is  laid  down  that 
*' this  proceeding  by  information  in  the  nature  of  quo  whatmfor- 
warranto,  will  lie  for  usurping  any  office,  whether  created  ue  for. 
by  charter  alone  or  by  the  Crown  with  the  consent  of 
parliament,  provided  that  the  office  be  of  a  public  nature 
and  a  substantive  office — not  merely  the  function  or 
employment  of  a  deputy  or  servant  held  at  the  will  and 
pleasure  of  others  ;  for  with  respect  to  such  an  employ- 
ment, the  Court  certainly  will  not  interfere,  and  the  infor- 
mation will  not  properly  lie  "  (Z). 


II 


{d)  See  Mayor,  ^-c,  of  London  v. 
Cox,  L.  E.  2  H.  L.  239  ;  cited  in 
Cooke  V.  Gill,  L.  R.  8  C.  P.  107  ;  as 
to  ■which  see  Whinney  v.  Schmidt, 
L.  R.  8  C.  P.  118;  London  Joint 
Stock  Bankw.  Mayor,  ^c,  of  London, 
1  C.  P.  D.  1 ;  Ex  parte  Death,  18 
Q.  B.  647 ;  Eeg.  v.  Local  Government 
Board,  10  Q.  B.  D.  309. 

(«)  See  1  Will.  4,  c.  21,  s.  1  (now 
repealed),  and  Order  Ixviii.,  R.  3. 

(/)    JTorthington  v.  Jeffries,  L.  R. 


10  C.  P.  379,  387-8,  where  the  cases 
are  collected. 

ig)  Ante,  p.  191. 

(A)  Per  Lord  Kenyan,  C.  J.,  King 
V.  Shepherd,  4  T.  R.  381 ;  Frost  v. 
Mayor  of  Chester,  5  E.  &  B.  531. 

(i)  As  to  the  meaning  of  the  term 
"  information,"  see  post. 

{j)  47  &  48  Vict.  c.  61,  s.  15. 

{k)  12  CI.  &  F.  520,  cited  Eeg.  v. 
Mampton,  6  B.  &  S.  931. 

(l)  Per  Tindal,  C.  J.,  12  CI.  &  F. 
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Thus  three  tests  of  the  applicability  of  the  proceeding  by 
information  in  the  nature  of  a  quo  warranto  are  presented 
— the  source  of  the  office,  its  tenure,  and  its  duties  (m)  ; 
and  within  the  limits  indicated  in  Darley  v.  Reg.,  it  is  the 
appropriate  civil  remedy  for  trying  disputes  between  private 
parties  as  to  the  authority  by  which  an  office  or  franchise 
should  be  held  («),  and  for  ousting  those  who  have  im- 
properly assumed  to  exercise  either  (o). 

6.  The  writ  of  certiorari  {p)  is  issued  for  the  purpose  of 
removing  a  suit  from  an  inferior  into  one  of  the  superior 
Courts  of  common  law  ;  and  is  not  a  writ  of  course  though 
an  appUcant  having  a  peculiar  grievance  of  his  own  may 
be  entitled  to  it  ex  dehito  justitice  (p).  A  certiorari  is 
directed  to  the  Judge  or  officers  of  an  inferior  Court,  com- 
manding him  or  them  to  return  the  record  of  a  cause  there 
depending,  to  the  end  that  more  sure  and  speedy  justice 
may  be  done  between  the  parties  (q).  The  right  of  thus 
removing  a  cause  exists  at  common  law  (r),  but  has  from 
time  to  time  been  limited  to  some  extent  in  its  applicability 
by  statute. 

Procedcudo.  If  the  superior  Court  should  consider  that  a  cause  has 
been  thus  improperly  removed,  it  may  issue  a  writ  of  pro- 
cedendo (s),  commanding  the  inferior  Court  to  proceed,  or 
the  writ  of  certiorari  may  be  quashed  on  motion. 

7.  With  respect  to  interpleader  the  procedure  and 
practice  are  now  contained  in   Order  LVII.     The  Inter- 


Inter- 
jileader 


541,  642 ;  see  per  Lord  Brougham,  Id. 
545;  B.  V.  Arehdall,  8  Ad.  &  E. 
284,  n.  (a) ;  Reg.  v.  Fox,  8  E.  &  B. 
939. 

(»n)  Per  Erie,  J.,  Reg-  t.  Guardians 
of  St.  Martit^  17  Q.  B.  163  ;  where 
Bee  also  the  remarks  of  the  other  learned 
Judges  upon  I)arley  t.  Reg. 

(«)  Ex  parte  Ranuhag,  18  Q.  B. 
173. 

(o)  In  re  HarrU,  6  Ad.  &  E.  475. 

As  to  what  may  be  brought  under 
the  notice  of  the  Court  bj-  the  Attorney- 
General,  and  what  may  be  tried  at  the 
relation  of   a  private  individual,  by 


leave  of  the  Court,  see  per  Lord  Ten- 
terden,  C.  J.,  R.  v.  Ogden,  10  B.  &C. 
233 ;  R.  V.  Corporation  of  Carmarthen, 
2  Burr.  869  ;  R.  v.  M'Kag,  5  B.  &  C. 
640,  646 ;  R.  v.  TThiU,  5  Ad.  &  E. 
613. 

(p)  Reg.  V.  Justices  of  Surrey,  L.  R. 
5  Q.  B.  466. 

(?)  Bac.  Abr.  Certiorari  (A.),  (F.) ; 
Landens  v.  Sheil,  3  Dowl.  90;  Ex 
parte  PhiUipi^,  2  Ad.  &  E.  686. 

(>•)  Symonds  v.  Bimsdale,  2  E.xch. 
533.  Explained,  Cherry  v.  Endean, 
55  L,  J.  Q.  B.  292. 

(s)  Reg.  V.  Scaife,  18  Q.  B.  773. 
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pleader  Acts  1  &  2  Will.  4,  c.  58,  and  23  &  24  Vict.  c. 
126,  which  applied  to  all  actions,  were  intended  by  the 
legislature  to  remedy  mischief  of  the  following  nature  (t)  : 
"  a  person  in  possession  of  goods  might  be  sued  by  some 
one  setting  up  a  title  to  them  ;  if  the  claim  was  contested 
he  might  be  defeated  and  be  liable  to  pay  the  value  of  the 
goods  ;  and  afterwards  he  might  be  sued  by  some  other 
claimant  to  the  goods,  and  it  would  be  no  defence  to  say 
that  the  value  of  the  goods  had  been  already  paid  to  a 
prior  claimant;  the  new  claimant,  if  he  was  the  real 
owner,  would  be  entitled  to  recover  in  respect  of  them,  and 
to  say  that  he  was  not  bound  by  the  proceedings  in  the 
former  action.  Therefore,  a  person  who  had  committed  no 
legal  wrong,  but  was  simply  in  possession  of  goods  claimed 
by  other  persons,  might  be  compelled  to  pay  their  value 
twice  over.  The  only  remedy  for  this  hardship  was  the 
expensive  procedure  by  a  bill  of  interpleader"  (u).  To  do 
away  with  this  inconvenient  state  of  matters  the  Stat.  1  & 
2  Will.  4,  c.  58  was  passed. 

.  Proceedings  by  interpleader  were  then  devised  to  enable 
Courts  of  Law  to  give  relief  against  adverse  claims  made 
upon  persons  having  no  interest  in  the  subject  of  such 
claims  (x).  For  this  purpose,  it  was  enacted  that,  if  a 
defendant  sued  in  any  action  formerly  designated  respec- 
tively "  assumpsit,"  "debt,"  "  detinue,'"' or  "trover  "  (?/), 
in  a  superior  Court  at  Westminster,  should,  after  declara- 
tion and  before  plea,  show  that  he  did  not  "  claim  any 
interest  (z)  in  the  subject-matter  of  the  suit,  but  that  the 
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(t)  Per  Bramtvell,  L.  J.,  Atten- 
borough  v.  St.  Katharine^s  Bock  Co., 
3  C.  P.  D.  450,  454. 

(m)  As  to  which,  see  Rogers's  Judic. 
Acts,  p.  61. 

{x)  See  1  &  2  Will.  4,  c.  58,  s.  1  ; 
Baker  v.  Bank  of  Australasia,  1  C.  B., 
N.  S.  515. 

(y)  That  is  to  say — ^any  action  for 
breach  of  simple  contract, — for  a  liqui- 

B.C.L. 


dated  sum,  for  detention  of  goods, — 
for  wrongfully  dealing  with  them  and 
depriving  plaintiff  of  them;  post, 
Books  II.  and  III. 

(z)  Patorni  v.  Campbell,  12  M.  & 
W.  277.  See  Rolt  v.  Frost,  3  H. 
&  N.  821  ;  Attenborough  v.  St. 
Katharine's  Bock  Co.,  3  C.  P.  D. 
450. 
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right  thereto  is  claimed  by  (a)  or  supposed  to  belong  to 
some  third  party,  who  has  sued  or  is  expected  to  sue  for 
the  same ;  and  that  such  defendant  does  not  in  any  manner 
collude  (b)  with  such  third  party,  but  is  ready  to  bring  into 
Court,  or  to  pay  or  dispose  of  the  subject-matter  of  the 
action  in  such  manner  as  the  Court  or  any  Judge  thereof 
may  order  or  direct "  (c)  ;  then  the  Court  or  Judge  might 
order  such  third  party  to  appear  and  state  the  nature  of  his 
claim,  and  maintain  or  rehnquish  it ;  and  the  Judge  might 
further  "  order  such  third  party  to  make  himself  defendant 
in  the  same  or  some  other  action,"  and  also  "  direct  which 
of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial, 
or,  with  the  consent  of  the  plaintiff  and  such  third  party," 
"  dispose  of  the  merits  of  their  claims,  and  determine  the 
same  in  a  summary  manner"  (d).  Sheriffs  and  other 
officers,  in  execution  of  process  of  the  superior  Courts,  who 
are  thereby  exposed  to  the  hazard  and  expense  of  actions, 
in  respect  of  claims  made  to  goods  seized  by  the  trustees  of 
bankrupts  and  other  persons,  might  also  apply  to  the  Court 
for  relief  and  protection  by  interpleader  (e).  The  C.  L. 
Proc.  Act,  1860  (23  &  24  Vict.  c.  126),  introduced  further 
important  provisions  affecting  the  practice- in  suits  of  inter- 
pleader. By  this  statute  the  proceedings  of  interpleader 
might  be  taken  "though  the  title  of  the  claimants  to  the 
money,  goods,  or  chattels  in  question,  or  to  the  proceeds  or 
value  thereof,  have  not  a  common  origin,  but  are  adverse 

(a)  Boaeh  T.    Wright,  8  M.  &  "W.  171.                                                        ^ 

155.  (^)  1   &  2  Will.  4,   c.  58,   s.   6; 

(A)  Jielcher  v.  Smith,    9  Binp.  82 ;  Cooper  v.  Asprey,   3  B.    k   S.   932 ; 

Thompson  y.    Wiight,   13   Q.  B.   D.  Cnimpx.  Day,  ^  CR-im-,    Whiter. 

632.  Binstead,  13  C.  B.  304;  Gadsden  t. 

(c)  1  &2Will.  4,  c.  68,  8.  1.  Barrow,   9    Exch.    514;     Winter  r. 

(rf)  1  &  2  "Will.  4,  c.  68,  8.  1  ;  Belter  Bartholotne^c,  11  Exch.  704. 

T.  I'rickett,  15  Q.  B.  1081 ;  Bidgicay  And  see  1  &  2  Vict.  c.  45,  which  gave 

T.  Alien,  29   L.  J.,  Q.  B.  97;    per  to  a  Judge  the  same  powers  as  the  Court 

Pollock,   C.    B.,    Horton   v.   Earl  of  for  relief  of  sheriff:   Teggin  \.  Lang- 

Deton,  4  Exch.  499 ;  Dalton  v.  Mid-  ford,  10  M.  &  "W.  556  ;  Shortrid/;e  r. 

land  S.  C,  12  C.  B.  458;  Turner  x.  Yottm,  12  M.  &  W.  5. 
Mayor,  ^c.  of  Kendal,  13  M.  ii  W. 
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to  and  independent  of  one  another  "  (/).  The  new  rules 
of  Order  LVII.  are  framed  upon  these  statutes  and  the 
decisions  under  them,  and  they  contain  a  compendious 
statement  of  the  present  practice  in  interpleader  (g). 

8.  In  our  list  of  -Extraordinary  Eemedies  may  be  included  Attachment 

•^  -^  of  debts  or 

the  mode  of  redress  by  attachment  of  debts  or  garnishment,  gamish- 
now  regulated  by  Order  XLV.  Under  the  Eules  of  the 
Supreme  Court,  the  party  entitled  to  enforce  a  judgment 
or  order  for  the  recovery  of  money  may  apply  to  the  Court 
or  a  Judge  for  an  order  that  the  debtor  be  orally  examined 
as  to  whether  any  and  what  debts  are  owing  to  him,  and 
as  to  what  means  or  property  he  has,  and  an  order  may 
thereupon  be  made  for  his  examination,  and  for  the  pro- 
duction of  books  or  documents  (h).  The  examination  will 
be  before  a  Judge  or  ofl&cer  of  the  Court  (i),  and  either 
before  or  after  such  examination,  upon  the  ex  jparte  applica- 
tion of  the  creditor,  and  upon  the  affidavit  by  him  or  his 
solicitor  stating  that  judgment  has  been  recovered  or  an 
order  made,  and  that  it  is  still  unsatisfied,  and  to  what 
amount,  and  that  some  other  person  is  indebted  to  the 
debtor,  and  is  within  the  jurisdiction,  an  order  may  be 
made  that  all  debts  owing  or  accruing  from  such  third 
person, — the  garnishee, — to  the  debtor  be  attached  to 
answer  the  judgment  or  order ;  and  that  the  garnishee 
show  cause  why  he  should  not  pay  the  creditor  the  debt 
due  from  him  to  the  debtor,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  judgment  or  order  (j). 

Service  of  the  order  for  an  attachment  of  debts  or  notice 
thereof  will  bind  them  in  the  hands  of  the  garnishee  {k). 
'  Should  he  not  dispute  the  debt  claimed  to  be  due,  nor  pay 
into  Court  the  amount  due  from  him  to  the  debtor,  or  an 

(/)  Sect.  12.     See  Besty.  Hayes,  1  also  Order  Ivii.,  E.  11. 
H.  &  C.  718.  (A)  Order  xlii.,  E.  32. 

{g)  These  statutes  are  now  repealed  \i)  Id. 

■with  the  exception  of  s.  17  of  23  &  24  {j)  Order  xlv.,  E.  1. 

Vict.  c.  126 ;  as  to  which  section  see  \k)  E.  2. 

Q   2 


tenementd. 


,«)  R-  5.  127 ;    followed  Crowe  v.  Trice,  22  Q. 

(»)  R-  e.  B.  D.  429. 
(P)  R-  7.  (<)  2)«i<  T.  i)«i<,  L.  R,  1  P.  &  D. 

(q)  Uowell  T.  Metrop.  R.  C,  19  Ch.  366  ;    Willcock  y.  Terrell,  3  E\.  D. 

D.  508.  323. 
(r)  raj»/>  T.  Jonet,  L.  fi.  10  Q.  B. 
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amount  equal  to  the  debt,  execution  for  the  same  may 
without  any  previous  writ  or  process  issue  against  him  (Z). 
Should  the  garnishee  dispute  his  liability,  an  order  may  be  - 
made  that  an  issue  for  determining  it  be  tried  (m). 

Should  it  be  suggested  by  the  garnishee  that  the  debt 
sought  to  be  attached  belongs  to  some  third  person,  or  that 
some  third  person  has  a  lien  or  charge  upon  it,  an  order 
may  be  made  that  such  third  person  appear,  and  state  the 
nature  and  particulars  of  his  claim  upon  the  debt  (w).  And 
after  hearing  his  allegations,  as  well  as  those  of  any  other 
person  ordered  to  appear,  or  in  case  of  such  third  person 
not  appearing,  the  Court  or  Judge  may  order  execution  to 
issue  to  levy  the  amount  due  from  the  garnishee,  or  any 
question  to  be  tried,  and  may  bar  the  claim  of  such  third 
person,  or  make  any  other  order  upon  such  terms  as  may 
be  just  and  reasonable  (o). 

Payment  made  by  or  execution  levied  upon  the  garnishee 
under  any  such  proceeding  as  aforesaid  will  be  a  valid  dis- 
charge to  him  as  against  the  judgment  debtor,  to  the 
amount  paid  or  levied  (p). 

Debts  to  be  attachable  must  be  absolute,  and  not  merely 
conditional  (q),  although  a  debt  certain  payable  at  a  future 
day  is  sufficient  (r). 

It   has   been  held  that  pensions  for  past  services   are 
attachable,  imless  made  inalienable  by  statute  (s),  but  the 
half-pay  of  a  military  or  naval  officer  is  exempt  on  the 
ground  of  public  policy  (t). 
^icovery  9.  The  summary  proceedings  which  have  been  provided 

for  enabling  a  landlord  to  recover  possession  of  small  tene- 

(0  B.  3.  691. 

»»)  R-  *•  («)  Zttcas  V.  ffarria,  18  Q.  B.   D. 
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ments  from  a  tenant,  who  hold«  over  after  the  determination 
of  his  term,  may  be  taken  before  the  justices  of  the  peace, 
mider  1  &  2  Vict.  c.  74,  or  before  the  Judge  of  a  county 
court,  under  51  &  52  Vict.  c.  43  (u).  The  former  of  these 
statutes  applies  where  the  premises  are  held  at  will,  or  for 
any  term  not  exceeding  seven  years  ;  and  the  tenant  is 
liable  either  to  pay  no  rent  or  a  rent  under  20Z.  a  year  (x). 
Proceedings  under  the  county  court  statute,  which  are 
commenced  by  plaint  and  summons,  and  refer  only  to  the 
ordinary  relation  of  landlord  and  tenant  (?/),  are  restricted 
to  those  tenancies  "  where  neither  the  value  of  the  premises 
nor  the  rent  payable  in  respect  thereof"  exceeds  the  sum 
of  501.  per  annum.  If  the  term  of  tenancy  of  such  premises 
has  expired  or  been  duly  determined  by  notice,  but  the 
tenant  persists  in  holding  over,  then,  upon  the  necessary 
proofs  being  adduced  before  the  Judge,  he  may  order 
possession  to  be  given  to  the  landlord ;  and  if  such  order 
be  not  obeyed,  the  registrar  of  the  Court  may  issue  a 
warrant  to  the  high  bailiff,  authorising  him  to  give  such 
possession,  who  may  in  obedience  to  the  warrant  take  with 
him  all  necessary  assistance  (^).  If  the  title  comes  in 
question  the  County  Court  has  nevertheless  jurisdiction 
in  these  cases.  Although  prior  to  the  County  Courts  Act, 
1888,  it  had  no  such  jurisdiction  if  the  value  or  rent 
exceeded  20Z.  per  annum  (a).  An  appeal,  however,  lies 
from  it  to  a  superior  Court,  where  the  yearly  rent  or  value 
of  the  premises  exceeds  20L,  or  by  leave  of  the  County 
Court  Judge,  where  it  is  less  than  that  amount  (&). 

10.  In  the  list  of  Extraordinary  Eemedies  is,  on  account  DeUveryof 

•^  specific 

chattels. 


(m)  Sects.  138-143.  As  to  the  effect 
of  which  see  per  Channell,  B.,  Hodson 
T.  Walker,  L.  R.  7  Ex.  61  et  seq. 

[x)  Sect.  1. 

(y)  Jones  v.  Owen,  5  D.  &  L.  669 
Banks  v.  Rebbeck,  2  L.  M.  &  P.  452 
Fearon  v.  Norvall,  5  D.  &  L.  444 
Me  Earl  of  Harrington,  2  E.  &  B.  669 
Kerkin  v.  Eerkin,  3  E.  &  B.  399. 


(2)  51  &  52  Vict.  c.  43,  ss.  138-143  ; 
Campbell  v.  Loader,  3  H.  &  C.  520. 

(4  51  &  52  Vict.  c.  43,  s.  60 
(extending  the  jurisdiction  to  50/.). 
See  30  &  31  Vict.  c.  142,  s.  12,  and 
Fearson  v.  Glazebrook,  L.  R.  3  Ex.  27 
(decided  before  the  passing  of  the  last- 
mentioned  Act). 

(J)  51  &  52  Vict.  0.  43,  s.  120. 
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of  its  peculiar  stringency,  included  the  procedure  available 
for  compelling  the  delivery  to  plaintiif  of  specific  goods  or 
chattels.  This  procedure  varies  in  its  nature,  as  will  at 
once  appear. 

Under  Order  XL VIII.  (c)  when  money  is  deemed  by  the 
plaintiff  an  inadequate  compensation  for  the  loss  to  him 
of  the  chattel  in  respect  of  which  he  sues,  he  may  apply 
to  the  Court  to  order  that  execution  shall  issue  for  the 
delivery  of  the  property  detained,  without  giving  the  defen- 
dant the  option  of  retaining  such  property  upon  paying  the 
value  assessed ;  and  that  if  the  property  cannot  be  found, 
unless  otherwise  ordered,  the  sheriff  shall  distrain  the 
defendant  by  his  lands  and  chattels,  till  the  defendant 
Uji  deliver  the  property,  or,  at  the  option  of  the  plaintiff,  that 

the  sheriff  cause  to  be  made  of  the  defendant's  goods  the 
assessed  value  of  the  property  (d). 

Delivery  of  goods  sold  may  sometimes  be  enforced  under 
the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  52  (e). 
Criminal  in.       11.  A  Criminal  information  is  a  proceeding  in  the  Court 

fonnation. 

of  Queen's  Bench  (/),  by  which  the  Attorney-General  or 
the  Queen's  attorney  and  coroner  "  gives  the  Court  to 
understand  and  be  informed  of "  a  misdemeanor.  It  differs 
from  an  indictment  principally  in  this  respect,  that  the 
latter  is  found  and  presented  by  the  grand  jury  (^), 
*'  whereas  an  information  is  only  the  allegation  of  the 
officer  who  exhibits  it  "  (h). 

(c)  As  to  which,  see  Chilton  V.  Car-  Court  of  Exchequer,  is  brought  in  respect 
rington,  15  C.  B.  730;  followed  JJawA  of  property  or  revenue  of  the  Crowu,  for 
of  New  Houth  IVakt  v.  (TConnor,  14  intrusion,  for  breach  of  the  excise  laws, 
App.  Cas.  273.  &c.,  see  Manning's  Exchequer  Tract. 

(d)  And  see  Order  1.,  R.  8,  where  See  stat.  28  &  29  Vict.  c.  10-t  (partly 
the  property  is  only  detained  for  a  lien.  repealed  by  38  &  39  Vict.  c.  66,  44  Ac 

(f)  See  post,  p.  440.     The  section  re-  45  Vict.  c.  59,  and  50  &  51  Vict.  c.  55), 

Jroduces  19  &  20  Vict.  c.  97,  s.  2  (the  for  regulating  the  procedure  and  prac- 
lercantile  Law  Amendment  Act),  as  tice  in  Crown  suits  in  the  Exchequer, 
altered  by  the  Judicature  Acts  and  and  Reg.  Gen.  East.  T.  1866,  in  pur- 
Rules,  tor  form  of  writ  of  execution  suance  thereof.  See  L.  R.  1  Ex.  389. 
for  the  delivery  of  goods,  see  R.  S.  C,  (y)  Post,  Book  IV.,  Chap.  4. 
App.  (H),  Yaxm  10.  (A)  Bac.  Abr.  Informations  (A). 
(/)  An  information,  formerly  in  the  As  to  the  legality  of  informations  at 
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The  Attorney-General,  and  in  his  absence  the  Solicitor- 
General  (i) ,  has  a  right,  ex  officio,  to  file  a  criminal  informa- 
tion in  respect  of  any  misdemeanor ;  but  he  rarely  asserts 
this  right,  except  when  cases  brought  under  his  notice 
appear  of  so  grave  a  character  that  they  aflfect  good  govern- 
ment, as  being  eminently  dangerous  to  the  public  welfare 
or  directly  derogatory  to  the  dignity  of  the  Crown  (k).  An 
information  on  the  other  hand,  filed  at  the  relation  of  a 
private  individual  by  the  Queen's  coroner,  is  always  in 
respect  of  some  misdemeanor,  which,  though  serious  in  its 
nature,  assumes  a  character  less  formidable  and  flagitious. 
Nor  can  proceedings  be  taken  in  this  latter  mode  without 
leave  of  the  Court  being  first  obtained,  and  security  there- 
upon given  to  prosecute  with  effect,  and  pay  costs  to  the 
defendant  if  he  should  be  acquitted  {l) .  The  Court  exercises 
its  discretion  in  thus  granting  or  refusing  permission  to  file 
a  criminal  information,  on  reference  to  the  nature  of  the 
offence  alleged,  and  the  surrounding  circumstances.  It  will 
decline  to  allow  an  information  to  be  filed  in  respect  of  any 
trivial  offence  (m) ,  or  after  unnecessary  delay  has  occurred 
in  applying  to  the  Court  (n) ;  or,  generally,  unless  flagrant 
misconduct  on  the  part  of  the  alleged  misdemeanant,  and 
entire  rectitude  on  the  part  of  the  applicant,  bs  made 
apparent  (n).  On  the  other  hand  the  remedy  in  question  is 
granted  by  the  Court  in  cases  of  gross  libel  on  public 
bodies  (o),  or  on  the  public  conduct  of  individuals  holding 

common  law,  and  their  prosecution  in  74 ;  B.  v.  Burdctt,  3  B.  &  Aid.  717; 

the  Star  Chamber,  see  Prynn's  cum,  5  22  R.  R.  539;  and  4  B.  &  Aid.  115; 

Mod.  459.     See  also  Shower's  learned  23  R.  R.  251 ;  H.  v.  Harvey,  3  D.  & 

"  intended  argument,"  in  i?.v.5«Y/<e<,  R.  464.     See  2  Hawk.  P.  C.  c.  26; 

1  Show.  107.     For  the  constitutional  Bac.  Abr.  Information  (B). 

character  of  the  proceedings  by  infor-  (/)  4  &  5  W.  &  M.  c.  18  ;  see  6  &  7 

mation,seenotetol3  State  Tr.  1369-71.  Vict.  c.  96  ;  Reg.  v.  Latimer,  15  Q.  B. 

(0  In  re  Wilkes,  19  St.  Tr.  1102,  1077. 

1127.    The  Att.-Gen.  for  the  Duchy  (»m)  Bac.  Abr.  Information  (A).^                                    ;^ 

of  Lancaster  cannot  exhibit  an  infor-  (n)  R.  v.  Robinson,  1  W.  Bla.  541 ;                                j?; 

mationinthe  High  Court  of  Justice.  R.  v.  Jollie,  4  B.  &  Ad.  867;  i?.  v. 

Att.-Gen.  of  the  Duchy,  etc.  vol.  Biihe  Hartley,   R.   v.    O'Meara,    Id.    869, 

<(f  Jjevonshire,  deft.,  14  Q.  B.  D.  195.  n.  (a). 

lk\  Reg.  v.  Douglas,  13  Q.  B.  42,  (o)  R.  v.    Williatns,  5  B.   &  Aid. 
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eminent  position  (as  peers  and  members  of  the  House  of 
Commons  (p)),  or  dignified  office  (as  Judges  and  magistrates 
of  the  land  (q) ) ;  and  in  some  cases  the  Court  has  lent  its 
protection  when  private  individuals  and  their  families  (r) 
have  been  subjected  to  malicious  and  excessive  insult  and 
slander.  In  view  of  a  recent  decision  it  seems  that  this 
power  will  only  be  exercised  in  cases  where  the  magnitude 
or  pernicious  effect  of  the  offence  seems  to  call  for  the 
most  public  animadversion  (s).  It  was  also  held  that  the 
fiat  of  the  Public  Prosecutor  under  the  Newspaper  Libel  and 
Kegistration  Act,  1881,  was  not  necessary  before  proceed- 
ing by  a  criminal  information  (t).  Criminal  informations 
may  also  be  filed  against  Judges  and  magistrates  for  illegal, 
unjust,  and  wilfully  oppressive  conduct,  arising  from 
corrupt  and  malignant  motives  («),  as  distinguished  from 
error  of  judgment. 

A  criminal  information  also  lies  for  bribery  or  an  attempt 
to  bribe  at  a  parliamentary  or  other  public  election  (x),  or 
for  using  means  to  pervert  or  vilify  public  justice  (y),  for 
challenging  another  to  fight  a  duel  (z),  or  for  grievous 
personal  assault  (a),  as  well  as  in  other  cases  which  need 
not  be  here  particularised  {b). 

It  is  important  to  observe,  however,  that  the  Court  will 
never,  even  under  circumstances  such  as  those  just  indicated. 


695 ;  24  R.  R.  480  ;  J?,  v.  Jennur,  7 
Mod.  400  ;  Jt.  V.  Osboi-ne,  2  Barnard. 
138,  166;  2  Swantt.  502,  n.  (c). 

{p)  H.  T.  Haswell,  1  Dougl.  387 ; 
Seg.  V.  Yates,  11  Q.  B.  D.  760. 

{q)  As  regards  slander  on  magis- 
trates, £x  parte  Chapman,  4  Ad.  & 
E.  773  ;  3  Chitt.  Crim.  L.  898 ;  £x 
parte  Luke  of  Marlborough,  5  Q.  B.  955. 

(r)  Rtg.  V.  Gregory,  8  Ad.  &  E. 
907 ;  R.  V.  Lenniiton,  Lofft,  148 ;  R. 
T.  Benjield,  2  Burr.  980. 

(»)  Reg.  V.  Labouchere,  12  Q.  B.  D. 
320,  per  Lord  Coleridge,  C.  J.,  at 
p.  330. 

(0  Reg.  T.  YaUa,  11  Q.  B.  D.  750. 
See  61  k  52  Vict.  c.  64,  s.  8. 

(m)  Per  Lord  Campbell,  C.  J.,  R.  v. 


Marshall,  4  E.  &  B.  480;  R.  v. 
Barker,  1  East,  186  ;  per  Ashurst,  J., 
R.  V.  Jackson,  1  T.  R.  653  ;  1  R.  R. 
343;  R.  V.  Sainsburv,4  T.  R.  457; 
2  R.  R.  433  ;  .8.  v.  Ronon,  3  B.  &  Aid. 
432  ;  22  R.  R.  447 ;  per  Patteson,  J., 
£x  parte  Fentiman,  2  Ad.  &  E.  129 ; 
■per  Ashurst,  J.,  R.  v.  Brooke,  2  T.  R. 
190.    See  Reg.  v.  Badges;  4  Q.  B.  468. 

{x)  R.  V.  Isherwood,  2  Kenyon,  R. 
202. 

(y)  R.  V.  Jolliffe,  4  T.  R.  285; 
2  R.  R.  383 ;  R.  t.  WaUon,  2  T.  R. 
199;  1  R.  R.  461. 

(2)  R.  V.  Larrieu,  7  Ad.  &  E.  277. 

(a)  R.  V.  Gwilt,  11  Ad.  &  E.  587. 

{b)  See  Cole,  Crim.  Inform.,  pp.  38, 
42. 
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lend  its  sanction  to  the  employment  of  the  extraordinary 
remedy  in  question,  when  he  who  seeks  it  has  participated 
in  any  way  in  the  misconduct  complained  of  (e),  nor  where 
he  does  not  come  for  the  assistance  of  the  Court  "  with 
clean  hands  "  (d) ;  nor  if  he  has  retaliated  with  the  same 
weapons  of  the  use  of  which  against  himself  he  complains  (e); 
nor  if  he  has  resorted  to  other  means  of  obtaining  redress 
or  satisfaction  (/).  Hence,  where  an  information  is  applied 
for  in  respect  of  a  libel,  the  applicant  must,  in  general, 
swear  to  his  innocence  of  the  imputations  made  against 
him  (f/)  ;  and,  in  all  cases  he  must  adduce,  in  the  first 
instance,  sufiicient  ground  in  support  of  his  motion  (/«). 
Accordingly,  a  rule  nisi  for  a  criminal  information  is  some- 
times moved  for  by  one  who  would  clear  himself  from  false 
and  slanderous  accusations,  the  main  object  of  the  applicant 
being  simply  to  employ  the  opportunity  thus  afforded  him  ^ 
of  filing  exculpatory  affidavits  (i). 

The  trial  of  a  criminal  information  takes  place  on  the 
civil  side  of  the  Court,  evidence  being  gone  into  touching 
the  facts  which  constitute  the  offence  (k).  If  the  defendant 
be  found  guilty,  matters  of  aggravation  and  extenuation 
may  be  entertained  upon  affidavit,  when  he  is  called  up  for 
judgment. 

12.  The   reader   of    English   history  being    necessarily  Habeas 

.        corpus. 

familiar  with  the  nature  of  the  writ  of  habeas  corpus,  will 


(c)  B.  V.  Feach,  1  Burr.  548 ;  H.  v. 
Steward,  2  B.  &  Ad.  12 ;  S.  v.  Gwilt, 
11  Ad.  &  E.  587. 

(d)  Per  Lord  Mansfield,  C.  J.,  Lofft, 
315. 

As  to  proceedings  on  criminal  in- 
formation, see  Reg.  v.  Newman,  1  E. 
&  B.  268,  558 ;  S.  C,  Dearsl.  C.  C. 
85. 

{«)  Per  Lord  Denman,  C.  J.,  Reg. 
T.  Proprietors  of  the  Nottingham 
Journal,  9  Dowl.  1043. 

(/)  Reg.  V.  Marshall,  4  E.  &  B. 
475  ;  Ex  parte  Anon,  4  Ad.  &  E.  576, 
n.  (a). 


(g)  R.  V.  Haswell,  1  Dougl.  387; 
Cole,  Crim.  Inform.,  p.  53. 

(A)  R.  V.  Inhabs.  of  Barton,  9 
DowL  1022  ;  R.  v.  Eve,  5  Ad.  &  E. 
780 ;  Reg.  T.  Stanger,  L.  E.  6  Q.  B. 
352. 

(i)  Per  Lord  Denman,  C.  J.,  Ex 
parte  Duke  of  Marlborough,  5  Q.  B. 
956. 

{k)  R.  V.  Sharpness,  1  T.  R.  229; 
R.  V.  Withers,  3  T.  R.  428  ;  R.  v. 
Burdett,  4  B.  &  Aid.  314,  319 ;  23 
E.  E.  284.  As  to  costs,  see  Reg.  v. 
Saville,  18  Q.  B.  703. 


234  EXTRAORDINARY  REMEDIES. 

readily  understand  wherefore  this,  the  festimim  remedium, 
must  be  here  considered  amongst  Extraordinary  Remedies. 
The  record  of  the  struggles  made  to  maintain  this  mode  of 
relief  in  its  full  force  and  integrity  proves  the  value 
attached  to  it  in  former  times.  At  earlier  epochs,  during 
transitional  stages  of  om'  constitution  (l) — when  legal  rights 
were  less  perfectly  defined  or  less  capable  of  enforcement 
than  they  now  are,  and  the  various  elements  in  the  state 
were  unsettled  and  ill-balanced — the  virtue  and  applicability 
of  the  writ  of  habeas  corpus  were  not  unfrequently  im- 
pugned, albeit  as  often  vigorously  reasserted.  It  exists  in 
these  days,  the  most  important  remedy  of  the  class  now 
under  notice  which  a  Court  of  common  law  can  be  called 
on  to  afford  :  a  remark  whereof  the  truth  becomes  obvious, 
when  it  is  remembered,  that  the  writ  here  spoken  of  is 
adapted  (m)  to  efifect  the  great  object  enunciated  in  Magna 
Charta  (n),  that  "  no  man  shall  be  taken  or  imprisoned 
unless  by  lawful  judgment  of  his  peers  or  by  the  law  of  the 
land."  How  essential  it  was  deemed  to  insist  upon  this 
great  principle  of  common  law  may  be  seen,  moreover,  by 
reference  to  subsequent  pages  of  the  statute-book.  Thus 
the  25  Edw.  3,  st.  5,  c.  4,  after  reciting  the  above  clause  in 
Magna  Charta,  which  is  designated  as  "  the  great  charter 
of  our  liberties," — proceeds  to  enact,  that  thenceforth  none 
shall  be  taken  by  petition  or  suggestion  made  to  our  Lord 
the  King  or  to  his  council,  unless  it  be  by  indictment  or 
presentment  of  the  good  and  lawful  people  of  the  same 
neighbourhood,  or  by  process  made  on  writ  original  at 
common  law ;  and  in  another  statute  of  the  same  reign  (o) 
the  like  doctrine  is  again  unequivocally  declared. 

On   one  memorable  occasion   {p),  when   the  principles 

(/)  See  Hall,  Const.  Hist.,  8th  ed.,  p .  60. 

vol.  3,  p.  12;  Rowland's  Man.  Eng.  (o)  42  Edw.  3,  c.  3.                             f 

Const.,  pp.  649-0.53.  (p)  BarneWs  case,  3  How.  St.  Tr.  1;     fl 

(»n)  4  Inst.  182,  290.  and  see  the  general  Index  to  the  same    '* 

(«)  9  Hen.  3,  c.  29,  which  is  only  work  (vol.  34),  tit.  Habeas  Corpus,  for 

declaratory  of  the  common  law,  2  Inst.,  further  references. 
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affirmed  in  Magna  Charta  and  the  practical  method  of 
asserting  them  (q)  by  writ  of  habeas  corpus  were  contested, 
the  arguments  both  of  the  bench  and  of  the  bar  not  only 
set  forth  elaborately  the  learning  connected  with  the  writ 
in  question,  but  also  show  in  how  many  antecedent  cases 
the  liberty  of  the  subject  had  been  violated  with  impunity, 
and  how  important  consequently  it  was,  that  the  law  which 
assumed  to  protect  that  liberty  should  be  vindicated.  It 
will  be  remembered,  that  one  of  the  marked  consequences 
of  this  case  was  the  Petition  of  Eight  (r),  which  was  fol- 
lowed by  the  statute  abolishing  the  Star  Chamber  (s),  and 
by  an  "  Act  for  the  better  securing  the  Liberty  of  the 
Subject,"  &c.,  usually  styled  the  Habeas  Corpus  Act  (t). 

This  latter  enactment  introduced  no  new  principle  into 
the  law  of  England  ;  there  being  abundant  evidence  to 
show  that  the  right  to  the  writ  now  spoken  of  existed  at 
common  law  («).  The  provisions  of  the  Habeas  Corpus 
Act  were,  however,  mainly  levelled  against  this  right  being 
rendered  inoperative,  and  against  the  keeping  in  illegal 
custody  of  those  who  had  "  been  committed  for  criminal  or 
supposed  criminal  matters,"  contrary  "  to  the  known  laws 
of  the  land,  whereby  many  of  the  king's  subjects  have  been, 
and  hereafter  may  be,  long  detained  in  prison  in  such  cases 
where  by  law  they  are  bailable,  to  their  great  charges  and 
vexation"  (x).  The  2nd  section,  therefore,  proceeds  to 
enact  how  the  writ  shall  be  promptly  returned  and  obeyed 
in  all  such  cases  of  criminal  or  supposed  criminal  nature, 
unless  the  commitment  be  "  for  treason  or  felony,  plainly 
and  specially  expressed  in  the  warrant  of  commitment ;  " 


(q)  2  Inst.  55. 

{>■)  3  Car.  1,  c.  1.  See  Hall.  Const. 
Hist.,  8th  ed.,  vol.  1,  p.  414;  Ma- 
caulay,  Hist.  Eng.,  vol.  1,  chap.  2. 

(«)'l6  Car.  1,  c.  10;  Rowland's 
Man.  Eng.  Const.,  p.  334. 

(t)  31  Car.  2,  c.  2. 

(«)  Thomlimon's  case,  12  Rep.  104; 
Ex  parte  SandUands,  21  L.  J.,  Q.  B. 


342 ;  Ex  parte  Besset,  6  Q.  B.  481  ; 
Leonard  Watson^s  case,  9  Ad.  &  E. 
731. 

And  see  the  Petition  of  Right,  3 
Car.  1,  c.  1. 

(x)  31  Car.  2,  c.  2,  s.  1.  See  Cobbett 
V.  Slowman,  9  Exch.  633;  S.  C,  4 
Exch.  747  ;  Hall.  Const.  Hist.,  8th 
ed.,  vol.  2,  pp.  352-3. 
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How 
granted. 


and  in  this  latter  case  provision  is  made  by  the  7th  section 
of  the  Act,  for  the  speedy  trial  or  discharge  from  imprison- 
ment, either  on  or  without  bail,  of  the  prisoner. 

Another  important  statute  (56  Geo.  3,  c.  100,  intituled! 
"  An  Act  for  more  effectually  securing  the  Liberty  of  the 
Subject "),  relating  also  to  the  writ  of  habeas  corpus,  had 
for  its  object  the  extending  of  "the  remedy  of  such  writ 
and  enforcing  obedience  thereunto,  and  preventing  delays 
in  the  execution  thereof,"  to  those  cases  where  persons  are 
confined  **  otheriiise  than  for  some  criminal  or  supposed 
criminal  matter,"  except  persons  imprisoned  for  debt  or  by 
process  in  any  civil  suit  (y). 

It  may  be  observed,  that  the  writ  of  hab.  corp.  ad  subjici' 
endum,  to  which  the  above  statutes  mainly  refer,  and  to 
which  we  are  now  confining  our  attention,  is  one  only — 
though  incomparably  the  most  important — of  a  rather  large 
class  of  writs  of  habeas  corpus  (z).  Its  object  being,  as 
already  indicated  (a),  to  effect  deliverance  from  illegal  con- 
finement {h),  it  commands  the  party  detaining  the  prisoner 
to  produce  his  body,  with  the  true  statement  of  the  time  of 
his  caption  and  the  cause  of  his  detention  (c).  The  writ  is 
granted  by  the  Queen's  Bench  Division  or  a  Judge  thereof 
either  by  motion  or  upon  application  ex  parte,  or  upon 
sununons  as  the  case  may  be,  wherever  probable  and 
sufficient  ground  has  been  assigned  for  the  interposition  of 
its  authority  (d),   and  lies  to   any  part   of  the   Queen's 


(y)  Sect.  1. 

{z)  The  writ  ad  faciendum  et  reci- 
piendum (or,  as  it  is  sometimes  called, 
ot  habeas  corpus  cum  causa)  issues  to 
bring  up  the  person  of  a  defendant  who 
is  in  custody  under  civil  process  of  an 
inferior  Court,  and  likewise  to  remove 
the  suit,  connected  with  which  he  has 
been  taken  in  execution,  into  the 
superior  Court  whence  the  writ  has 
issued :  Mitchell  y.  Micheson,  1  B.  & 
C.  513;  as  to  the  difference  between 
which  proceeding  and  that  by  certiorari, 
see  Clerk  t.  Mayor,  ^c.,  of  Berwick, 


4  B.  &  C.  649;  Falmer  v.  Forsyih^ 
Id.  401. 

(a)  See  further  as  to  the  object  to 
which  this  writ  may  be  applied,  Mr. 
Fry's  report  of  Tlie  Canadian  Prisonen' 
cMie;  S.  C,  5  M.  &  W.  32,  9  Ad.  & 
E.  731. 

(6)  JSx  parte  Child,  15  C.  B.  238; 
In  re  Hakewill,  12  C.  B.  223. 

(c)  See  In  re  Bailey,  3  E.  &  B. 
607  ;  Re  Belaon,  7  Moo.  P.  C.  C.  131- 
2  ;  JUg.  V.  Clarke,  7  E.  &  B.  186. 

{d)  See  Crown  Office  Rules,  1886, 
R.  235  et  seq.     Hobhoute'a  case,  3  B.  & 
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dominions,  not  having  a  Court  of  Justice  with  authority  to 
issue  such  writ  (e)  and  to  insure  its  due  execution  (/),  for 
the  Sovereign,  it  has  been  said,  ought  to  have  an  account 
^Yhy  any  of  his  subjects  are  imprisoned  (r/).  The  Court  of 
Appeal  has  no  jurisdiction  to  hear  an  appeal  from  an  order 
of  the  High  Court  discharging  a  person  from  custody  under 
a  habeas  corpus  (h).  An  appeal,  however,  lies  from  an 
order  directing  a  writ  to  issue  (i),  as  well  as  from  the 
refusal  to  make  such  order  or  to  order  a  discharge  (j), 
provided  that  the  subject-matter  of  the  proceedings  in 
respect  of  which  the  application  is  made  be  not  criminal  {k). 

The  return  to  the  writ  is  made  by  producing  the  prisoner,  Return  to 
and  setting  forth  the  grounds  and  proceedings  upon  which 
he  is  in  custody  (I).  If  this  return  is  deemed  to  present 
sufficient  matter  in  justification  of  the  prisoner's  deten- 
tion, he  is  remanded  to  his  former  custody ;  if  insufficient, 
he  is  discharged  therefrom  (m).  The  return  cannot  be 
traversed  (n),  nor  need  it  be  verified  by  affidavit  (o) ;  but 
its  validity  is  determined  upon  argument  (p),  on  the  day 
of  the  return,  though  sometimes  new  matter  is  allowed  to 


Aid.  420 ;  22  R.  R.  443  ;  Srenan's  case, 
10  Q.  B.  492  ;  Ee  Dunn,  5  C.  B.  215  ; 
lie  Coivgill,  16  Q.  B.  336  ;  Ex  parte 
Bradbury,  14  C.  B.  15;  Re  Catherine 
Newton,  13  Q.  B.  716;  Re  Francis 
Newton,  16  C.  B.  97.  The  writ  will 
not  be  granted  to  bring  up  persons  for 
the  purpose  of  moving  for,  or  showing 
cause  against,  rulfes :  Benns  v.  Mosley, 
2  C.  _B.,  N.  S.  116;  or  of  arguing  a 
case  in  person,  Weldon  v.  Neal,  15 
Q.  B.  D.  471. 

(e)  See  Ex  parte  Brown,  5  B.  &  S. 
280. 

(/)  25  &  26  Vict.  c.  20,  s.  1. 

Q)  Bae.  Abr.  Hab.  Cor.  (B.)  2  ; 
R.  V.  Cowle,  2  Burr.  834  ;  Crawford's 
ease,  13  Q.  B.  613. 

{h)  Bell  Coxy.  Hakes,  15  App.  Cas. 
606. 

(i)  Barnardo  v.  Ford,  (1892)  A.  C. 
326,  affirming  C.  A.,  24  Q.  B.  D. 
283;  Barnado  v.  McHugh,  (1891) 
A.   C.   388,  affirming   C.  A.,  (1891) 


1  a.  B.  194. 

(i)  Ex  parte  Bell-Cox,  20  Q.  B.  D. 
1  ;  of.  also  Reg.  v.  Jackson,  (1891)  1 
Q.  B.  671,  n. 

{k)  Ex  parte  Woodhall,  20  Q.  B.  D. 
832;  In  re  Keller,  22  L.  R.  Ir.  158. 

{I)  Disobedience  to  the  writ  is  pun- 
ishable by  attachment :  see  Corner's 
Cr.  Off.  Pr.,  p.  116. 

[m)  Re  Douglas,  3  Q.  B.  825  ;  Jfam- 
mo)id's  case,  9  Q.  B.  92. 

(n)  Corner's  Cr.  Off.  Pr.,  pp.  116, 
117. 

(o)  Per  Jervis,  C.  J.,  In  re  Hake- 
will,  12  C.  B.  228. 

{j})  As  to  what  is  a  sufficient  re- 
turn to  the  writ,  see  The  Canadian 
Prisoner's  case,  ante,  n.  (a) ;  Re  Hake- 
well,  ubi  supra ;  Re  Eggington,  2  E.  & 
B.  707 ;  Dimes's  case,  14  Q.  B.  554 ; 
Clarke's  case,  2  Q.  B.  619 ;  Ex  parte 
Andrews,  4  C.  B.  226  ;  Cams  Wilson's 
case,  7  Q.  B.  984 :  Crawford's  case, 
13  Q.  B.  613. 
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be  introduced  to  guide  the  discretion  of  the  Court  (q).  A 
writ  of  habeas  corpus  will  indeed  sometimes  be  quashed  on 
the  ground  of  irregularity  or  fraud,  but  not  for  matter  that 
could  have  been  properly  returned  to  it  (?•). 

Although    the    space — necessarily   limited — which    has 
been  here  devoted  to  a  consideration  of  the  writ  of  habeas 
corpus,    might    be    well    deemed    inadequate    thereto,   if 
measured  solely  by  the  importance  of  the  theme,  yet  its 
social  value,  as  well  as  its  constitutional  significance,  has 
been  to  some  extent  indicated,  and  may  be  more  fully 
appreciated  on  reference  to  the  various  authorities  which 
have  been  cited.     Under  proper  regulation  and  restraint, 
the  writ  has  proved  a  safeguard  inferior  to  none  afforded 
by  our  constitution,   whether  for  the  protection   of  the 
subject  when  threatened  by  the  Crown,  or  generally  for  " 
the  preservation  of  the  weaker  members  of  society  from 
the    oppression    of    the    strong.     In  all    cases,   remarks 
Mr.  Seldon  (s),  where  any  right  or  liberty  belongs  to  the  || 
subject  by  any  positive  law — written  or  unwritten — if  there    ' 
were  not  also  a  remedy  by  law  for  the  enjoying  or  regaining 
of  that  right  or  liberty  when  violated  or  taken  from  him, 
the  positive  law  were  most  vain  and  to  no  purpose ;  and  as 
regards  the  right  to  liberty  of  the  person,  if  there  were  not 
a  remedy  available  in  case  of  restraint,  it  were  vain  to 
speak  of  laws  ordaining  that  it  was  not  to  be  restrained. 
But  there  are  in  law  divers  remedies  for  the  enlarging  of  a 
freeman  imprisoned,  amongst  which  the  most  common  and 
best  known,  and   (as  above  shown)  the  most  practically 
beneficial,  is  that  by  habeas  corpus. 
i^Lt"&c"'        ^^-  ^^®  ^^^*  extraordinary  modes  of  redress  at  suit  of 
the  subject  which  need  here  be  mentioned,  are  by  petition 

{q)  Re  Eggington,  2  E.  &  B.  717 ;  Kuss.  583  ;    In  re  Clarke,   2   Q.   B. 

Jte  Haketcill,  ubi  supra;  per  Pattcson,  619. 

J,,  7  Q.  B.  1010.  (»)  See  his  argument  in  debate  on 

(r)  Carua    If'ihon's  ease,   7   Q.   B.  the  Petition  of   liight,  3   How.   St. 

984,   1001 ;   and  see  In  re  J\>tccr,  2  Tr.  95. 
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•  of  right  and  by  monstrans  de  droit,  manifestation  or  plea  of 
right.  The  former  of  these  remedies  is  permitted  where 
the  Sovereign  being  in  possession  of  any  hereditament  or 
chattel,  the  petitioner  suggests  such  a  right  thereto  as 
controverts  the  title  of  the  Crown.  The  grounds  of  the 
petitioner's  claim  are  set  forth  in  the  petition,  and  then, 
upon  this  answer  being  endorsed  thereon  by  the  Sovereign, 
soit  droit  fait  al  par  tie  {let  right  be  done  to  the  party),  a 
commission  will  issue  to  inquu'e  as  to  the  truth  of  the  case 
suggested,  after  the  return  of  which  the  Attorney- General 
may  plead  in  bar,  and  the  question  raised  will  be  deter- 
mined upon  issue  or  demurrer  as  in  a  suit  between  subject 
and  subject.  Where  the  right  of  the  subject  as  well  as  that 
of  the  Crown  appears  upon  record,  there  the  party  shall 
have  his  remedy  by  monstrans  de  droit,  which  is  putting  in 
a  claim  of  right  grounded  upon  facts  already  acknowledged 
and  established,  and  praying  the  judgment  of  the  Court 
whether  upon  these  facts  the  Crown  or  the  subject  has  the 
right.  Upon  the  nature  of  the  above  remedies,  which  are, 
however,  still  available  to  the  subject,  it  would  be  useless 
to  enlarge,  inasmuch  as  a  better  and  more  effectual  process 
has  been  provided  by  the  statute  23  &  24  Vict.  c.  34,  the 
object  of  which  was  to  amend  and  simplify  the  proceedings 
by  petition  of  right,  and  to  assimilate  them  to  the  ordinary 
procedure  by  action  at  law  or  suit  in  equity. 

Under  the  statute  cited,  a  petition  of  right  may,  if  the 
suppliant  think  fit,  be  addressed  to  the  Sovereign,  entitled 
in  any  superior  Court  of  common  law  in  which  the  subject- 
matter  of  such  petition  or  any  material  part  thereof  would 
have  been  cognizable  if  the  same  had  been  a  matter  in  dis- 
pute between  subject  and  subject.  The  petition  must  set 
forth  with  convenient  certainty  the  facts  which  are  supposed 
to  entitle  the  suppliant  to  relief,  and  must  be  signed  by 
him,  his  counsel  or  solicitor  (t).     The  petition  is  to  be  left 

(it)  23  &  24  Vict.  c.  U,  s.  1. 
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with  the  Home  Secretary  in  order  that  it  may  be  submitted 
to  the  Sovereign  for  consideration,  and  that  her  fiat  that 
"  right  be  done  "  may  be  granted  thereupon  {u). 

A  copy  of  the  petition  and  fiat  when  obtained  must  be 
left  at  the  office  of  the  SoHcitor  to  the  Treasury,  indorsed 
as  required,  and  praying  for  a  plea  or  answer  on  behalf  of 
the  Crown  within  twenty-eight  days.  The  petition  will 
then  be  transmitted  to  the  particular  department  to  which 
the  subject-matter  thereof  may  relate,  and  will  be  duly 
prosecuted  {x). 

If  the  petition  be  presented  for  the  recovery  of  real  or 
personal  property  or  any  right  therem  which  has  been 
granted  away  or  disposed  of  by  the  Crown,  a  copy  of  such 
petition,  allowance,  and  fiat  must  be  served  upon  and  left 
at  the  place  of  abode  of  the  person  in  the  possession,  occu- 
pation, or  enjoyment  of  such  property  or  right,  indorsed 
with  a  notice  that  he  appear  to  the  petition  within  eight 
days  and  plead  thereto  in  the  Court  in  which  the  same  is 
prosecuted  within  fourteen  days  after  service,  and  such  an 
appearance  must  be  entered,  and  a  defence  put  in  within 
the  time  specified  if  the  party  served  means  to  contest  the 
petition  (y). 

Any  point  of  law  may  be  raised  by  pleading  or  demurring  1 
to  the  petition  on  behalf  of  the  Crown  or  by  or  on  behalf  of  I 
any  third  person  who  has  become  a  party  to  the  proceed-  j 
ings  (z).     And  thereupon,  after  argument,  judgment  will 
be  given  either  for  the  Crown,  or  such  third  party,  or  for 
the   suppliant  (a).     If   for  the   suppliant,   the  tenor  and 
purport  of  such  judgment  will,  after  the  lapse  of  fourteen 
days  from  the  making,  giving,  or  affirming  of  it,  be  certified 
to  the  Commissioners  of  the  Treasury  or  to  the  Treasurer 
of  her  Majesty's  Household  in   the  form  given   by  the 

(tt)  23  &  24  Vict.  c.  34,  8.  2.     See  (y)  23  &  24  Vict.  c.  34,  s.  5. 

Jncin  V.  Grey,  L.  E.  2  H.  L.  20 ;  L.  (z)  Id.  s.  6. 

E.  1  C.  P.  171 ;  3  F.  &  F.  635.  (a)  Id.  ss.  9,  10. 

{x)  Id.  8.  3. 
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Act  (b),  and  pursuant  thereto  the  Commissioners  of  the 
Treasury  will  pay  the  amount  of  monies  and  costs  due 
under  the  judgment  to  the  suppliant  out  of  any  funds  in 
their  hands  for  the  time  being  legally  applicable  thereto,  or 
which  may  afterwards  be  voted  by  Parliament  for  that 
purpose,  provided  the  petition  relate  to  any  public  matter. 
But  in  case  the  petition  relate  to  any  private  property  of 
or  enjoyed  by  her  Majesty,  or  any  contract  or  engagement 
made  by  or  on  behalf  of  her  Majesty,  or  any  matter  affect- 
ing the  Queen  in  her  private  capacity,  a  certificate  as  afore- 
said must  be  sent  to  the  Treasurer  of  the  Queen's  House- 
hold, and  the  amount  to  which  the  suppliant  is  entitled 
will  be  paid  him  out  of  such  funds  or  monies  as  her 
Majesty  may  direct  to  be  applied  for  that  purpose  (c). 

In  early  times,  doubtless,  a  remedy  against  the  Crown 
was  sought  almost  exclusively  in  regard  to  real  property,  and 
in  Thomas  v.  The  Queen  (d)  it  was  contended  that  a  petition 
of  right  does  not  lie  for  any  other  object  than  specific 
chattels  or  land — that  it  does  not  lie  for  breach  of  contract, 
nor  to  recover  money  claimed  either  by  way  of  debt  or 
damages  ;  and  in  this  case  remarks  were  made  throwing  light 
on  the  nature  and  applicability  of  the  remedy  before  us. 
The  Court  there  say  substantially  as  follows : — A  contract 
can  be  made  on  behalf  of  the  Crown  with  a  subject  which 
can  be  enforced  by  the  Attorney-General  suing  on  behalf  of 
the  Crown  against  the  subject,  and  if  the  subject  has  no 
means  of  enforcing  the  contract  on  his  part,  there  is  a  want 
of  reciprocity  (e) .  Now  it  is  quite  settled  that  on  account  of 
her  dignity  no  action  can  be  brought  against  the  Queen  ; 

(5)  Id.  s.  13.  S.   257;    as  to  -which  see  Dixon  v. 

(c)  Id.  s.  14.  Zondon  Small  Arms  Co.,  1  App.  Cas. 

[d]  L.  R.  10  Q.  B.  31 ;  approved  in  632  ;     and     Windsor    and  Annapolis 
Windsor  and  Annapolis  E.  C.  v.  Reg.,  M.  G.  v.  Eeg..  ubi  supra. 

11  App.  Cas.  607;    Viset.  Ganterhury  {e)  On  a  petition  of  right  the  Crown 

V.  Att.-Gen.,  1  Phill.  306 ;   Tobin  v.  is  entitled  as  against  the  suppliant  to 

Jieg.,  14  C.    B.,  N.    S.,   505;  16  Id.  discovery:  Tomline  v.  Reg.,  4  Ex.  D. 

310;    Churchward  v.   Reg.,  L.   R.   1  252. 
Q.  B.  173 ;  Feather  v.  Reg.,  6  B.  & 

B.C.L.  R 
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the  redress,  therefore,  if  any,  must  be  by  petition  of  right 
regulated  by  23  &  24  Vict.  c.  34,  under  s.  9  of  which  statute 
a  judgment  might  be  had  where  it  appeared  to  the  Court 
that  the  plaintiff  was  entitled  to  be  paid  damages  for  the 
non-fulfilment  of  a  contract.  The  statute  provides  (/), 
however,  that  nothing  therein  "  shall  be  construed  to  give 
to  the  subject  any  remedy  against  the  Crown  in  any  case  in 
which  he  would  not  have  been  entitled  to  such  remedy " 
before  the  passing  of  the  Act.  The  Court,  therefore,  in  the 
ease  under  notice,  had  to  consider  whether  at  common  law 
a  petition  of  right  lies  in  respect  of  the  non-fulfilment  of  a 
contract  made  by  an  authorized  agent  of  the  Sovereign,  and 
founding  their  judgment  mainly  on  The  Bankers'  case  {g), 
they  held  that  it  does  so.  ^ 

Care   must  of  course  be  taken,  as   in  the  case   of  an 
ordinary  action,  that  the  remedy  above  adverted  to  be  not 
misconceived,  ex.  gr.,  as  being  directed  against  the  Sovereign  j 
with  a  view  to  obtaining  satisfaction  out  of  the  public  funds 
of  this  country,  when  the  proper  remedy,  if  any,  would  be 
against  the  Secretary  of  State  in  Council  for  India,  with  a 
view  to  obtaining  satisfaction  out  of  the  revenues  of  that  i 
empire  (h).     So  a  petition  of  right  has  been  held  not  to  lie 
against  the  Crown  for  invading  a  patent  granted  to  a  subject, 
for  "  all  grants  made  by  the  Crown  must  be  taken  in  a 
favourable  hght  to  the  grantor "(i),  though  that  principle!! 
would  only  apply  where  the  Crown,  by  its  servants,  invaded 
the  patent,  and  would  not  protect  a  subject  contracting  for 
the  sale  to  Government  of  patented  articles  manufactured 
by  him  without  a  licence  from  the  patentee  (A). 

Cases  as  to  the  applicability  of  the  remedy  by  petition  of 
right  as  against  the  Crown  have  necessarily  involved  a  con- 


(/)  s.  7. 

Q)  14  How.  St.  Tr.  1 ;  Broom,  Const. 
L.  pp.  238  et  seq. 

(/<)  Frith  V.  Heff.,  L.  E.  7  Ex.  365. 
See  Rmtotnjee  v.  Reg.,  1    Q.    B.  D. 


487  ;  S.  C.  affirmed  2  Id.  69. 

(0  Feather  x.  Heff.,  6  B.  &  S.  257. 

{k)  Dixon  v.  Zamlofi  Small  Anm 
Co.,  1  App.  Ces.  632,  considering 
Feather  v.  Beg.,  supra. 
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-icleration  in  our  Law  Courts  of  the  well-established  maxim, 
that  "the  king  can  do  no  wrong."  This  maxim,  it  has 
lieen  judicially  remarked  (/),  is  true  in  the  sense  that  the 
Sovereign  "  is  not  liable  to  be  sued  civilly  or  criminally  for 
supposed  wrong.  That  which  the  sovereign  does  per- 
sonally the  law  presumes  will  not  be  wrong  :  that  which  the 
sovereign  does  by  command  to  his  servants  cannot  be  a 
wrong  in  the  Sovereign,  because  if  the  command  is  unlaw- 
ful it  is  in  law  no  command,  and  the  servant  is  responsible 
A'  the  unlawful  act  the  same  as  if  there  had  been  no  com- 
mand." Nor  in  such  a  case  could  compensation  be  obtained 
from  the  Sovereign  by  petition  of  right.  "  A  petition  of 
right,"  it  has  been  further  said  (m),  "  which  complains  of  a 
tortious  act  done  by  the  Crown,  or  by  a  public  servant  by 
the  authority  of  the  Crown,  discloses  no  matter  of  complaint 
which  can  entitle  the  petitioner  to  redress.  As  in  the  eye 
of  the  law  no  such  wrong  can  be  done,  so  in  law  no  right 
to  redress  can  arise ;  and  the  petition,  therefore,  which 
rests  on  such  a  foundation  falls  at  once  to  the  ground." 
'■  No  authority,"  however,  "  is  needed  to  establish  that  a 
servant  of  the  Crown  is  responsible  in  law  for  a  tortious  act 
done  to  a  fellow-subject,  though  done  by  the  authority  of 
the  Crown  ;  "  a  proposition  supported  by  principles  "  which 
are  too  well  settled  to  admit  of  question,  and  which  are 
alike  essential  to  uphold  the  dignity  of  the  Crown  on  the 
j  one  hand  and  the  rights  and  liberties  of  the  subject  on  the 
'other"  (n). 

(l)  Tobin  V.  Meff.,  16  C.  B.,  JS".  S.,  Be;/.,  11  App.  Cas.  607. 
353,  354.  (m)  Judgm.,  6B.  &  S.  297,  and  cases 

(»0  Feather  v.  JReg.,  6  B.  «fc  S.  295-  there  collected. 
:   Windsor  and  Annapolis  R.  C.  r. 
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CONTEACTS. 


CHAPTER  I. 

CONTRACTS   GENERALLY THEIR   CLASSIFICATION    AND 

ATTRIBUTES. 

Meaning  jjj  Jts  widest  and  most  general  sense,  the  word  Contract 

of  term  " 

"contract."  signifies  an  engagement,  obligation  (a),  or  compact  {h), — 
which  may  be  either  miilateral  or  inter  partes  (c). 

A  contract  may  be  of  record — special  or  simple  :  if  simple, 
it  requires  a  "consideration"  to  support  it{d).  Before, 
however,  treating  of  or  even  attempting  to  discriminate 
between  the  specific  kinds  of  contracts  just  mentioned,  some 
remarks  may  be  offered  touching  contracts  generally  and] 
the  legal  properties  inherent  in  them, 

A  contract  or  compact  between  two  or  more  parties  (e) 
may  be  executory  or  executed, — express  or  implied. 


(aj  Obligationum  substantia    in   eo  Omnem  obligationem  pro  contractu 

consistit,  ut  alium  nobis  obstringat  ad  habendam,  existimandum  est ;  ut,  ubi- 

dandum    aliquid,  vel    faciendum,    vel  cuuque  aliquis  obligetur,   et  contrahi 

pra;standum  :  D.  44.  7,  3,  pr.  >adeatur;  quam\-is  non  ex  crediti  causa 

"  A  contract  is  a  transaction  in  wbich  debeatur:  D.  5.  1.  20. 
eacb  party  comes  under  an  obligation  Contractus  dicitur  quasi  actus  contra 

to   the   other,    and  each  reciprocally  actum :  2  Rep.  15.  a.  I 

acquires  a  right  to  what   is  promised  {d)  The  definition    of    "  considera- 

by  the  other:  "  1  Powell,  Contr.,pp.  tion"  is  given  in  connection  with  thi 

6 ,  7.  subject  of  simple  contract,  post. 

(b)  Eoget,  Thesaur.     (768,  769.)  {e)  Et  est  pactio,  duorum  pluriumre 

{c)  Contractus  proprie  ultro  citroque  in  idem  placitum  consensus  :  D.  2.  14. 

obligatio,  quam  Gra?ci  ffwaWayfia,  vo-  1.  s.  2. 
cant ;  Brisson.  ad  verb.  Contractus. 
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An  executory  contract  is  one  in  which  a  party  binds  him-  contract 

executory- 
self  to  do  or  not  to  do  a  particular  thing  (/).     A  contract  executed 

executed  is  one  in  which  the  "  object  of  contract "  is  per- 
formed (^).  "If  A.  agrees  to  change  horses  with  B.,  and 
they  do  it  immediately,  in  which  case  the  possession  and 
the  right  are  transferred  together,"  we  have  before  us  an 
instance  of  an  executed  contract.  If  A.  and  B.  agree  to 
exchange  horses  next  week,  "  here  the  right  only  vests,  and 
their  reciprocal  property  is  not  in  possession  but  in 
action  "  Qi) ;  the  contract  accordingly,  in  this  latter  case,  is 
•  executory  only.  A  contract  may  be  executed  as  regards 
one  of  the  parties  to  it,  and  executory  as  regards  the 
other ;  as,  for  instance,  if  A.  on  the  actual  delivery  and 
receipt  of  B.'s  horse,  promises  and  undertakes  to  deliver 
over  his  own  horse  to  B.  in  the  course  of  the  week 
ensuing. 

Upon  an  executed,  as  well  as  upon  an  executory  contract, 
a  right  of  action  may  be  founded ;  and  the  former  as  well 
as  the  latter  may  contain  obligations  binding  in  futuro  on 
the  parties  to  it ;  ex.  gr.,  a  grant  in  its  own  nature  amounts 
to  an  extinguishment  of  the  right  of  the  grantor,  and 
implies  a  contract  not  to  re-assert  that  right,  so  that  a 
party  is  technically  said  to  be  estopped  by  his  own  grant  (i), 
or  to  have  impliedly  covenanted  that  he  will  not  do  any  act 
in  derogation  of  his  own  deed  (k).  , 

An  express  contract  is  one  of  which  the  terms  are,  at  the  contract 

express ; 

time  of  making  it,  defined  in  writing  or  openly  uttered  and 
avowed  (Z),  as  where  an  agreement  is  entered  into  by  which 
either  of  the  parties  to  it  promises  the  other  that  something 

(/)  A  contract  is  usually  said  to  be  a  lease,  an  assignment,  a  mortgage,  or 

executory  either  when  one  party  per-  the  like  ;   1  Powell,  Contr.,  p.  234. 

forms  and  the  other  is  trusted,  or  when  (A)  2  Bla.  Com.  443. 

neither  party  performs  but  each  trusts  (i)  Per  Marshall,  C.  J.,  Fletcher  v. 

the  other:  1  Powell,  Contr.,  p.  235.  Peck,  6  Cranch,  (U.  S.)  E.  137. 

{g)  Fletcher  v.  Peck,  6  Cranch,  (U.S.)  {k)  See  Aulton  v.  Atkms,  18  C.  B. 

E.  136.    A  contract  executed  is  usually  249. 

described  by  some  particular  term  ap-  (?)  2  Bla.  Com.  443. 
plicable  to  its  nature,  as  a  sale,  a  graut. 


24G  CONTRACTS  GENERALLY. 

is  done  already  or  shall  be  done  at  some  future  time,  or 
where  goods  of  a  certain  kind  and  quality  are  ordered, — to 
be  paid  for  at  a  specified  rato. 
-implied.  An  implied  contract,  on  the  other  hand,  is  one  "  which 
reason  and  justice  dictate,  and  which  the  law,  therefore, 
presumes  that  every  man  undertakes  to  perform  "  (m).  In 
it,  accordingly,  the  law  implies,  from  the  antecedent  acts  of 
persons,  what  their  obligations  are  to  be ;  whereas,  if  an 
express  contract  be  made,  the  parties  themselves  thereby 
define  or  assume  to  define  them. 

In  the  case  of  an  implied  contract,  however,  the  law  does 
not  vary  or  introduce  new  terms  into  an  existing  agreement 
or  compact ;  it  merely  declares  that  particular  acts,  un- 
accompanied or  unexplained  by  express  stipulations,  give 
rise  to  particular  duties  or  liabiUties ;  and  it  then  pro- 
ceeds as  if  the  parties  had  precisely  stipulated  for  their 
performance.  Thus,  to  take  the  example  of  an  implied 
contract,  which  Sir  W.  Blackstone  gives  (n)  :  "If  I 
employ  a  person  to  do  any  business  for  me  or  to  perform 
any  work,  the  law  implies  that  I  undertook  or  contracted 
to  pay  him  as  much  as  his  labour  deserves  "  (o) ;  and  such 
amount  may  be  recovered  from  me  just  as  surely  as  if  there 
had  been  a  written  agreement  between  the  other  party  and 
myself  to  that  effect.  If,  however,  I  am  desirous  before- 
hand that  the  work  in  question  should  be  done  for  a  fixed 
sum,  I  ought  to  have  an  express  agreement  specifying  it, 
and  so  limiting  and  defining  my  liability.     An  undertaking 

(m)  2  Bla.  Com.  443.     See  Pell  v.  o  C.  P.  561  ;  Senkel  v.  Pape,  L.  B. 

Daubeny,  6  Exch.  965;   Speddittg  v.  6  Ex.  7. 

Netell,  L.  R.  4  C.  P.  212  ;  Collm  v.  '*  The  majority  of  officers  enter  the 

Wright,  8  E.  &  B.  647  ;   Weeks  v.  military  or  naval  service  on  the  basis 

Propert,  L.  R.  3  C.  P.  427 ;  Richard-  and  faith  of  the  existing  rules  of  the 

son  V.    WilliattuoH,  L.   R.   6   Q.   B.  service:    but  this  cannot  be  held  to 

276  ;  CoAn  v.  Davidsoft,  2  Q.  B.  45o.  canstitute  a  contract  not  to  dismiss  or 

(«)  2  Com.  443.  remove  them  at  will :  "  judgm..  Grant 

(o)  In  Roberts  v.  Smith,  4  H.  &  X.  v.  Secretary  of  State  for  India,  2  C.  V. 

315,  there  was  wo  contract  under  which  D.  459.     Cf.   also  Dunn  v.   Regina, 

the  plaintiff  could  claim  to  be  remune-  (1896)  1  Q.  B.  116,  C.  A. 
rated.     See  Spencer  v.  Harding,  L.  R. 
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to  indemnify  is  under  many  dissimilar  states  of  facts  to  be 
implied  (p). 

To  exhibit  the  pm'port  of  what  has  just  been  said  in  a 
somewhat  different  form,  contracts,  whether  express  or  im- 
plied, are  founded  upon  the  actual  agreement  of  the  parties 
thereto,  the  only  distinction  between  them  being  in  regard 
to  the  mode  of  proof.  In  an  implied  contract  the  law  only 
supplies  that  which,  although  not  stated,  must  be  pre- 
sumed, so  as  to  complete  the  agreement  intended  by  the 
parties. 

Bowen,  L.  J.,  in  the  case  of  The  Moorcock  (q)  says  : 
"  An  implied  warranty,  or,  as  it  is  called,  a  covenant  in 
law,  as  distinguished  from  an  express  contract  or  express 
warranty,  really  is  in  all  cases  founded  on  the  presumed 
intention  of  the  parties,  and  upon  reason.  The  implication 
which  the  law  draws  frojn  what  must  obviously  have  been 
the  intention  of  the  parties,  the  law  draws  with  the  object 
of  giving  efl&cacy  to  the  transaction  and  preventing  such  a 
failure  of  consideration  as  cannot  have  been  within  the 
contemplation  of  either  side ;  and  I  believe  if  one  were  to 
take  all  the  cases,  and  they  are  many,  of  implied  warranties 
or  covenants  in  law,  it  will  be  found  that  in  all  of  them 
the  law  is  raising  an  impUcation  from  the  presumed  inten- 
tion of  the  parties  with  the  object  of  giving  to  the  trans- 
action such  efficacy  as  both  parties  must  have  intended 
that  at  all  events  it  should  have."  So  where  a  person 
avails  himself  of  the  benefit  of  services  done  for  him, 
although  without  his  positive  authority  or  request,  the  law 
supplies  the  formal  words  of  contract,  and  presumes  him 
to  have  promised  an  adequate  compensation.  So,  where  a 
person  buys  an  article  without  stipulating  for  the  price,  he 
is  presumed  to  have  undertaken  to  pay  its  market  value  or 

(p)  See,  for  instMice,   Dugdale  v.       Lord    Esher,    M.E.,   in    Kamhjn  v. 
Zoverinff,  L.  R.  10  C.  P.  196,  201.  Wood,  (1891)  2  Q.  B.  at  p.  492. 

(?)  14  P.  D.  at  p.  68 ;  quoted  by 
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Consent 
is  of  the 
essence  of 
contract. 


what  it  is  fairly  worth  (r) ;  and  where  he  holds  the  money 
of  another  as  trustee  or  bailee,  the  law  supposes  a  promise 
to  restore  it  (s). 

"What  has  been  said  may  thus  further  be  exemplified  : — 

In  an  agreement  to  let  a  furnished  house  there  is  an  im- 
plied condition  that  the  house  shall  be  fit  for  occupation  at 
the  time  at  which  the  tenancy  is  to  begin,  and  if  such  con- 
dition be  not  fulfilled,  ex.  gr.,  owing  to  defective  drainage, 
the  intended  tenant  is  entitled  to  rescind  the  contract  {t). 

On  the  other  hand,  where  plans  and  a  specification  for 
the  execution  of  a  certain  work  are  prepared  for  the  use  of 
those  who  are  asked  to  tender  for  its  execution,  the  person 
asking  for  the  tenders  does  not  enter  into  any  implied 
warranty  that  the  work  can  be  successfully  executed 
according  to  such  plans  and  specification  (n). 

Bearing  in  mind,  then,  what  a  contract  is,  and  what  is 
meant  by  a  contract  "  executory  "  or  "  executed '' — 
"  express  "  or  "  implied,"  we  must  in  the  next  place  observe 
that  a  contract  is  founded  on  consent  (x),  on  the  aggregatio 
mentium  or  **  union  of  minds  in  regard  to  some  particular 
matter."  It  is  of  the  essence  of  every  contract  or  agree- 
ment, that  the  parties  to  be  bound  thereby  should  consent, 
expressly  or  impliedly,  to  whatever  is  stipulated  therein : 
for  otherwise  no  obligation  or  reciprocal  right  can  be  created 
between  them  {y).    To  this  effect  the  civil  law  lays  down. 


(r)  Sale  of  Goods  Act,  1893,  s.  8, 
sub-s.  2. 

(«)  See  Beime  v.  Bord,  1  Selden 
(r.S.)  R.  102. 

{t)  Wilson  V.  Finch  Eatton,  2  Ex. 
D.  336,  following  Smith  v.  Marrable, 
11  M.  &  "W.  5  ;  Bird\.  Lord  Greville, 
1  C.  &  E.  317 ;  Chester  v.  Fouell,  52 
L.  T.  722.  Secus,  if  house  not  fur- 
nished, Keates  v.  Lord  Cadof/an,  10 
C.  B.  591.  There  is  no  implied  condi- 
tion that  a  furnished  house  shall  con- 
tinue fit  for  occupation  through  the 
term  of  the  lease,  Sarson  v.  Boberts, 
(1895)  2  Q.  B.  395,  C.  A.  Cf.  also, 
63  &  64  Vict.  c.  70,  s.  76,  by  which 


with  respect  to  the  letting  of  tenements 
of  a  value  therein  specified,  it  is  enacted 
that  "  there  shall  oe  implied  a  condi- 
tion that  the  house  is  at  the  commence- 
ment of  the  holding  in  all  respects 
reasonably  fit  for  hiunan  habitation." 

(m)  Thorn  t.  Mayor ,  ^c.,  of  Londoti, 
1  App.  Cas.  120,  128. 

(x)  "  Assent,"  remarks  Erie,  J.,  5 
E.  &  B.  374,  "  is  an  ambiguous  word: 
it  may  mean  an  external  act  or  a  reso- 
lution of  the  mind." 

(y)  1  Powell  Contr.,  p.  9.  See 
Boulton  V.  Jones,  2  H.  &  N.  564; 
Hardman  v.  Booth,  1  H.  &  C.  803, 
807 ;  Lindsay  v.  Cundy,  3  App.  Cas. 
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that  in  omnibus  rebus  quce  dominium  transfenint,  concurrat, 
oportet,  affectus  ex  utrdque  parte  contrahentium ;  nam  she 
ea  venditio,  sive  donatio,  sive  conductio,  sive  qucslibet  alia 
causa  contrahendi  fiiit,  nisi  animus  utriusque  consentit,  pei'- 
duci  ad  effectum  id  quod  inchoatur  non  potest  {z). 

The  law  of  contracts  accordingly  will  be  found  to  fall 
under  the  first  of  the  three  subdivisions  of  the  jus  privatum 
of  the  Eomans.  The  jus  privatum,  it  may  be  remembered, 
was  that  particular  part  of  the  Eoman  law  which  concerned 
the  rights  of  individuals — jus  jjrivatum  est  quod  ad  singu- 
lorum  utilitatem  spectat  (a) ;  and,  as  we  read  in  the  Digest, 
omne  jus  aut  consensus  fecit,  aut  necessitas  constituit,  aut 
fiivnavit  consuetudo  (6).  Now,  a  contract  or  agreement  is 
jus  quod  consensus  fecit, — a  law  which  the  parties  have 
framed  and  voluntarily  prescribed  to  themselves  for  their 
own  guidance  (c). 

Consent  obviously  implies  acquiescence  of  the  mind  in  incapacity 

''  r  -J.  to  contract. 

something  proposed  or  affirmed.  The  term  involves  in 
contemplation  of  law  the  existence  of  a  physical  and  moral 
power  of  assenting,  as  well  as  a  deliberate  and  free  exercise 
of  such  power.  Hence,  the  absence  of  any  of  these  capa- 
cities in  either  of  the  parties  to  a  contract  renders  the 
person  labouring  under  it  incapable  of  binding  himself 
thereby  {d). 

But  besides  incapacity  to  contract  arising  from  any  one  ^^^fbi*'^^ 
of  the  causes  just  indicated,  the  law  sometimes  interferes  *'°°^- 
to  prohibit  the  making  of  certain  kinds  of  contracts,  or  to 

459  ;  HoUins  v.  Fowler,  L.  R.  7  H.  L.  veyancers   and    solicitors   are   able  to 

757  ;  Lewis  Y.  Brass,  3  Q.  B.  D.  667  ;  prepare,  still  there  may  be  a  consensus 

questioned  in  Wood  v.  Silcock,  52  L.  T.  between  the  parties  far  short  of  a  com- 

251.  plete  mode  of  expressing  it,  and  that 

{:)  D.  44.  7-  55.  eowsfw*?**  may  be  discovered  from  letters 

(a)  I.  1.  1.  4 ;  D.  1.  1.  1.  or  from  other  documents  of    an  im- 

[b)  D.  1.  3.  40.  perfect  and  incomplete  description  "  as 
(e)  "  There  is  no  principle  of  law  regards   form :    per  Lord   Cairns,  C, 

better  established  than  this,  that  even  Brogden   v.    Metropolitan    R.    C,    2 

although  parties  may  intend  to  have  App.  Gas.  672. 
their  agreement  expressed  in  the  most  (d)   See  1  Powell  Contr.,  p.  10. 

solemn  and  complete  form  that  con- 
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annul  them  if  made.  The  law,  as  remarked  by  Mmde,  J.  (e), 
does  not  often  interfere  to  prevent  persons,  who  have 
attained  their  majority,  from  contracting  in  any  way  they  . 
think  proper.  Generally  speaking,  the  rule  is,  that  people 
may  contract  as  they  please.  "  That  is  the  general  law  of 
the  land.  But  occasionally  there  occur  in  the  course  of 
experience  cases  in  which  it  is  found  desirable  to  depart 
from  that  general  principle — cases  of  particular  incon- 
venience in  particular  trades  or  employments,  and  with 
reference  to  particular  classes :  for  instance  in  the  case  of 
seamen,  whose  contracts  are  the  subject  of  special  legisla- 
tive provision — the  law  considering  that  particular  class  of 
men  to  be  in  a  state  of  perpetual  pupilage." 

So,  with  reference  to  the  Truck  Act  (1  &  2  Will.  4, 
c.  37)  (/),  the  same  learned  Judge  observed  that  the  inten- 
tion of  that  statute  was  to  "  afiford  protection  to  a  class  of 
persons  not  very  well  able  to  protect  themselves ; "  and 
that  the  restriction  imposed  by  that  enactment  was  found 
necessary,  inasmuch  as  the  leaving  to  parties  the  unfettered 
right  to  contract  in  respect  of  labour  in  such  way  as  they 
may  choose,  is,  in  certain  trades,  replete  with  mischief  and 
inconvenience  (g). 

The  foregoing  remarks  may,  for  the  present,  suffice  to 
show,  that  the  capacity  to  contract,  which,  as  a  general 
rule,   is  inherent  in  every   man,  is   sometimes  partially 
abrogated  by  the  legislature  with  a  view  to  protecting  and  " 
benefiting  particular  classes  of  the  community. 


(*)  13  C.  B.  176. 

(/)  Amended  by  50  &  51  Vict. 
c.  46.  By  8.  2,  the  provisions  of  the 
principal  Act  are  extended  to  any  work- 
man as  defined  in  the  Employers  and 
Workmen  Act,  1875,  s.  10.  An 
omnibus  conductor  {Morgan  v.  London 
General  OmnibM  Co.,  12  Q.  B.  D. 
201),  the  driver  of  a  tram-car  {Cook  v. 
Xorth  Met.  Tramways  Co.,  18  Q.  B.  D. 
683),  and  a  railway  guard  {Hunt  v. 
Great  Northern  R.  C,  (1891)  1  Q.  B. 
601),  are  not  within  the  provisions  of 


the  principal  Act.  As  to  money  de- 
ducted and  paid  by  employer  to  sick 
fund,   cf.    Lamb    v.    G.    X.   R.   Co., 

(1891)  2  Q.  B.  281 ;  Hewlett  v.  Allen, 
(1894)  App.  Gas.  383,  affirming  S.  C, 

(1892)  2  Q.  B.  662,  C.  A. 

(^)  Per  Maule,J.,  13  C.  B.  176; 
per  Keating,  J.,  Archer  v.  Jama,  2 

B.  &  S.  73  ;  per  Bylcs,  J.,  Id.  83. 
See  Ingram  v.  Barnes,  7  E.  &  B.  115, 
132  ;    Wilson,  app.,  Cookson,  resp.,  13 

C.  B.,  N.  S.  496. 
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Even  where  the  legislature  does  not  expressly  interfere 
to  prohibit  contracts,  acknowledged  principles  of  law  may- 
operate  in  such  a  manner  as  materially  to  vary  or  qualify 
them. 

Sometimes,  no  doubt,  parties  may  be  presumed  to  have  Lexioci— 
contracted  with  reference  to,  and  to  have  tacitly  intended  to  operates, 
be  bound  by,  the  lex  loci ;  for  instance,  if  A.  promises  by  a 
written  instrument,  worded  in  the  form  of  a  promissory 
note,  to  pay  B.  or  order  lOOZ.  at  sixty  days  after  date,  the 
sum  specified  will,  by  operation  of  law,  become  really  due 
and  payable  sixty-three  days  after  date  ;  and,  in  the  case 
here  put,  both  the  payee  and  the  maker  of  the  note  may 
reasonably  be  supposed  to  have  had  the  rule  of  the  Law 
Merchant  in  their  contemplation  Qi). 

Cases  may,  however,  occur,  when  contracting  parties, 
ignorant  of  the  rules  of  law,  find  their  expressed  intentions 
thwarted  and  defeated  thereby ;  and  when  the  lex  loci  may 
be  considered  as  governing  the  contract,  not  by  consent  of 
the  parties,  but  by  its  own  superior  force  and  efiicacy  (t). 

Three  instances  will  sufiice  in  illustration  of  the  above 
remark,  and  may  serve  to  throw  some  further  light  upon 
the  doctrine  of  consent  in  reference  to  contracts  as  well  as 
upon  the  mode  in  which  the  lex  loci  operates  upon  them. 
Let  us  suppose  that  a  mortgagor  stipulates  that  the  mort- 
gagee shall  have  the  land  mortgaged  absolutely,  if  the  debt 
be  not  paid  at  the  time  stipulated  ;  here  the  lex  loci,  never- 
theless, steps  in  and  declares  that  the  mortgagee's  title 
shall  not  be  absolute,  but  that  the  estate  shall  be  redeem- 
able, although  the  mortgage  debt  be,  in  fact,  not  repaid  at 
the  time  appointed  {k). 

So,  if  a  man,  in  consideration  of  an  immediate  loan  of 

[h)  These  three  days,  called  days  of  Judgm.,  7  Gushing  (U.S.)  E.  30-31. 
grace,  are  now  included  in  the  pro-  [k)  See  Trent  y.  Hunt,  9  Exch.  21- 

visions  of  the  Bills  of  Exchange  Act,  22,  followed  in  Snell  v.  Finch,  13  C.  B. 

1882,  vide  post.  N.  S.,  651. 

(i)    See    this    question    discussed: 
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501.,  binds  himself  in  a  penalty  of  lOOL  to  repay  the  501. 
within  a  year,  and  makes  default,  the  lex  loci  will  require 
him  to  pay  the  50/.  with  interest  only. 

So  "stipulations  in  contracts  as  to  time  (/),  or  other- 
wise "  (m),  which  may,  in  accordance  with  equitable 
doctrines,  not  "  be  deemed  to  be  or  to  have  become 
of  the  essence  of  such  contracts"  («),  will  be  liberally 
construed. 

Now,  in  each  of  the  foregoing  cases  the  law  of  the  land 
assumes  to  regulate,  and  may  overrule  to  some  extent,  the 
particular  contract  entered  into  ;  and  in  the  sense,  there- 
fore, indicated  by  the  preceding  remarks,  it  will  be  true  to 
say,  that  every  contract  is  founded  on  consent,  and  governed 
by  the  lex  loci. 

Assuming  that  contracts  are  thus  mainly  founded  on 
consent,  what,  it  may  be  asked,  is  it  which  gives  to  a  contract 
its  binding  force  and  legal  efficacy  ?  Contracts  and  agree- 
ments, it  may  be  said,  are,  in  their  terms  and  language, 
infinitely  diversified ;  they  deal  with  matters  of  every 
conceivable  kind,  and  impose  upon  parties  liabilities 
correspondingly  various,  such,  indeed,  as  no  human  law, 
statutory  or  customary,  could  possibly  have  anticipated  or 
devised.  There  can  be  no  doubt  that  the  obligatory  force 
of  contracts  is  in  every  civilised  country  derived  tacitly 
from  the  law,  by  reason  of  the  manifest  necessity  which 
exists,  with  a  view  to  the  well-being  of  the  community, 
that  every  man  should  fairly  and  honestly  perform  what 


(/)  As  to  the  strict  doctrine  of  the 
common  law  upon  this  subject,  see  per 
Parke,  B.,  Bobie  v.  Larkan,  10  Exch. 
776,  777  ;  Preston  v.  Dania,  L.  R. 
8  Ex.  19 ;  Geipel  v.  Smith,  L.  R.  7 
Q.  B.  404 ;  Marshall  v.  Lynn,  6  M. 
&  W.  109.  As  to  the  equitable  doc- 
trine, see  per  Alderson,  B.,  Htpwcll  v. 
Knight,  1  Yo.  &  C.  401,  415 ;  Story, 
Eq.  Jurisp.,  12th  ed.,  vol.  i.,  p.  769  ; 
Hanslip  T.  Padieick,  5  Excn.  615, 
623. 


{m)  See  Lord  v.  Stephens,  1  Yo.  & 
Coil.  222 ;  Jackson  v.  Jackson,  1  Sm. 
&  Giff.  184. 

(«)  See  Patrick  v.  Milncr,  2 
C.  r.  D.  342 ;  36  &  37  Vict.  c.  66, 
s.  25  (7). 

In  Retiter  \.  Sala,  4  C.  P.  D.  239, 
242,  time  was  deemed  to  be  of  the 
essence  of  the  contract.  As  to  time  in 
contracts  of  sale,  see  Sale  of  Goods  Act, 
1893,  8.  10,  post,  p.  422. 
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he  has  undertaken  to  do  (o).  No  state,  perhaps,  ever 
declared,  by  statute  or  positive  law,  that  contracts  shall  be 
obligatory ;  but  all  states,  assuming  the  pre-existence  of 
the  obligation  of  contracts,  have  superadded  merely,  by 
municipal  law,  the  means  of  carrying  .the  pre-existing 
obligation  into  effect  (p). 

So  far  back,  it  has  been  said  (q),  as  human  research 
carries  us,  we  find  the  judicial  power,  as  a  part  of  the 
executive,  administering  justice  by  the  application  of 
remedies  to  violated  rights  or  broken  contracts.  We  find 
that  power  applying  these  remedies,  on  the  idea  that  there 
is  a  pre-existing  obligation  imposed  on  every  man  to  do 
what  he  has  promised  to  do ;  that  the  breach  of  this 
obligation  is  an  injury  for  which  the  injured  party  has  a 
just  claim  to  compensation;  and  that  society  ought  to 
afford  him  a  remedy  for  that  injury.  We  find  allusions  to 
the  mode  of  acquiring  property,  but  we  find  no  allusion, 
from  the  earliest  time  to  any  supposed  act  of  the  governing 
power  giving  obligation  to  contracts ;  and  hence  we  may 
infer,  that  the  doctrine  in  question  is  coeval  with  the 
existence  of  society,  and,  although  it  may  be  controlled, 
was  not  expressly  given  by  human  legislation  (r).  Ohligatio, 
as  we  read  in  the  Institutes  of  Justinian  (s),  est  juris 
vinculum  quo  necessitate  astringimur  alicujus  rei  solvendce 
secundum  nostra  civitatis  jura.  Natural  law  says,  that 
contracts  (if  not  impeachable  on  special  grounds)  shall  be 
binding  ;  and  municipal  law  indicates  the  manner  in,  or 
means  by,  which  they  may  be  enforced. 

But  although  it  be  true  that  natural  law  and  moral  duty, 
acknowledged  by  the  dictates  of  conscience,  bind  men  to 
keep  faith  and  to  perform  their  engagements,  yet  the  duty 

(o)  Quid  enim  tam  congruum  fidei  Bank  of  Cincinnati  v.  JBttckinghanC s 

humanae,  quam  ea,  quae  inter  eos  pla-  Executors,  Id.  323. 
cuerunt,  servare :  D.  2.  14.  1,  pr.  [q)  See  per  Marshall,  C.  J.,  Ogden  ■ 

{p)  Ogden  v.  Satmders,  12  Wheaton  v.  Saunders,  supra. 
(U.  S.)    R.  213.      See  also    Cook  v.  (r)  Id.  pp.  344,  355. 

Moffatt,  5  Howard  (U.  S.)  R.  295  ;  (*)  Lib.  3,  tit.  13. 
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thus  cast  upon  them  is  not  defined  with  sufficient  precision 
and  exactness  to  form  a  practical  rule  for  the  government 
of  society  in  the  various  exigencies  daily  occurring.  For 
instance,  the  law  of  nature  requires  that  a  person  competent 
in  point  of  age  to  make  a  promise  or  contract  shall  be  bound 
by  it ;  but  it  does  not  approach  to  the  determination  of  the 
question,  what  shall  be  the  age  of  majority  (t) — a  question 
which  has,  consequently,  to  be  determined  by  positive 
arbitrary  enactment. 

It  seems,  then,  in  regard  to  the  obligatory  force  of  a 
contract,  correct  to  say,  that  both  municipal  law  and  moral 
obligation  concur  in  constituting  it.  And  this  is  true,  in 
regard  as  well  to  contracts  made  and  to  be  executed  within 
the  state  or  country  where  the  remedy  is  sought,  as  to  those 
which  are  to  be  executed,  or  upon  which  the  remedy  is 
sought,  in  a  state  or  country  where  the  contract  was  not 
made.  Universal  law  and  natural  obligation  on  the  one 
hand,  and  municipal  law  on  the  other,  are  not  antagonistic 
to  each  other.  On  the  contrary,  municipal  law  assumes 
the  existence  of  moral  duty  arising  from  natural  law,  and 
regulates  it  so  that  it  may  form  a  plain  and  practical  rule, 
adapted  to  the  requirements  of  a  civilised  community  (u). 

The  term  "obligation"  has  been  thus  far  used  as  equiva- 
lent to  "  binding  force  "  or  "  vinculum  juris ,"  and  as  consist- 
ing in  the  efficacy  of  the  law  which  attaches  to  the  contract, 
and,  if  it  cannot  enforce  its  performance,  at  all  events  gives 
pecuniary  compensation  in  lieu  of  performance ;  but  it  must 
be  remembered,  that  the  word  *  obligation '  is  also  used  as 
correlative  to  'right,'  so  that,  'whatever  I,  by  my  contract, 
give  another  a  i-ight  to  require  of  me,  I  thereby  lay  myself 
under  an  obligation  to  give  or  to  do.'  This  secondary 
meaning  of  the  term  in  question  flows  immediately  from 
its  primary  signification  already  adverted  to.     There  can, 

(0  Judgm.,  7  Cushing  (U.   S.)   R.  (u)  Maij  v.  Breed,  7  Cushmg{TJ.S.) 

32.  R.  31 ;  1  Bla.  Com.  64. 
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indeed,  be  no  legal  duty  or  obligation  unless  there  be  a  legal 
mode  of  compelling  its  performance,  and  a  contract  imposes 
no  ohligation  upon  parties,  unless  it  be  a  contract  recognised 
as  I'alid  by  the  law. 

The  requisites  of  a  valid  contract  will  become  more  ap- 
parent as  we  advance  through  this  part  of  the  volume ;  and, 
without  pausing  just  now  to  inquire  concerning  them,  these 
remarks  introductory  to  the  subject  of  contracts  may  con- 
clude with  one  observation, — that  a  contract  will  not  be 
considered  as  fulfilled,  nor  its  obhgation  as  discharged,  save 
by  compliance  with  the  requirements  of  law  in  relation 
thereto ;  a  contract  must  be  performed  secundum  nostrcs 
civitatis  jiira, — in  that  manner  which  the  law  prescribes,  and 
in  that  sense  which  the  law  puts  upon  its  language. 

Law,  indeed,  to  some  considerable  extent,  gives  to  a  con- 
tract its  character,  makes  it  what  it  is,  regulates  its  limits  and 
obHgations,  fixes  the  time  when  it  shall  commence,  how  it 
shall  be  executed  or  satisfied,  and  how  it  shall  be  terminated 
and  discharged  (r). 

Contracts  are  usually  classified  under  three  heads :  1st.  ciassifica- 

•'  tion  of 

Contracts  of  records,  such  as  judgments,  cognovits  (w),  and  contracts, 
recognisances  (x) ;  2ndly.  Contracts  by  specialty  or  under 
seal,  which  admit  of  subdivision  into  contracts  unilateral, 
as  bonds ;    and   contracts   inter  partes,   as   indentures   of 


{v)  See  7  Gushing  (U.  S.)  R.  37.  enters  into  recognisances  to  appear  to 

{u>)  A  cognovit  is  a  written  confession  answer  a  criminal  charge ;  or  to  a  sub- 

an  action,  supposed  to  be  given  by  ject — as  where  bail  is  given  to  the 

the  defendant  in  Court,  which  authorises  sheriff.     A  recognisance  by  statute  is 

the  plaintiff,  under  circumstances  speci-  either  founded  on  a  statute  merchant 

fied,  to  enter  up  judgment  and  issue  or  statute  staple,  or  is  in  nature  of  a 

execution  thereon  against  the  defendant.  statute   staple  under  the  23  Hen.  8, 

This  proceeding,  howevei,  has  become  c.  6  ;  3  Rep.  11,  note  (a), 
obsolete,  an  order  for  judgment  by  con-  A  judgment  of  a  court  of  record  is 

sent  having  taken  the  place  of  it.  said  to  be  of  a  higher  nature  than  a 

{z)  A  recognisance  is  an  obligation  statute    staple,   statute   merchant,   or 

of  record  entered  into  before  some  court  any  recognisance  acknowedged  by  as- 

of  record  or  magistrate  duly  authorised,  sent  of    the  parties  without  judicial 

with  condition  to  do  some  particular  proceeding :  6  Rep.  45  b.    As  to  the 

act:  2  Bla.  Com.  341.  effect  of  a  statute  staple,  see,  further, 

_  A  recognisance  may  be  entered  into  judgm.,  £llis  v.  Sei/.,  6  Exch.  925. 
either  to  the  Crown — as,  where  a  person 
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demise ;  3rdly.  Simple  contracts,  or  contracts  not  under 
seal,  which  are  either  written  or  verbal,  or  constituted  partly 
by  writing  and  partly  by  word  of  mouth,  or  by  the  conduct 
of  parties. 

The  three  great  classes  of  contracts  just  specified  have 
been  advisedly  arranged  as  above,  for  this  reason,  that 
contracts  of  record  must  be  considered  as  of  a  higher 
nature  than  contracts  of  any  other  kind  ;  and  special,  as 
superior  in  efficacy  to  simple  contracts.  With  this  pre- 
liminary remark,  I  proceed  to  point  out  the  peculiar 
characteristics  of  each  of  the  three  classes  of  contracts  above 
mentioned. 

Of  contracts  of  record,  the  most  practically  important 
kind  is  that  constituted  by  the  judgment  of  a  court  of  record 
of  competent  jurisdiction  (y).  Such  a  judgment  has  these 
peculiar  properties  or  characteristics  :  It  effects  or  works  a 
merger  of  the  original  cause  of  action ;  it  operates  as  an 
estoppel  (z),  and  is  conclusive  as  between  the  parties  to  it; 
it  does  not  need  any  consideration  to  support  it :  it  binds 
the  land  of  the  judgment  debtor  when  the  same  is  taken 
in  execution  (a). 

The  true  nature  and  effect  in  regard  to  the  doctrine  of 
merger  of  a  judgment  at  common  law  will  be  apparent  from 
he  following  remarks  :  Let  us  suppose  that  there  has  been 
a  breach  of  some  specific  contract  entered  into  between  A. 
and  B.,  A.  being  the  contractee,  and  B.  the  party  who  has 
failed  to  perform  his  contract ;  now,  if  A.  recovers  a  verdict 
for  damages  against  B.,  and  signs  judgment  thereupon,  A.'s 
cause  of  action  in  respect  of  the  breach  of  contract  ceases  to 
exist — it  becomes  merged  in  the  judgment.     So,  if  judg- 


(y)  "A  debt  of  record  is  a  sum  of 
money  which  appears  to  be  due  by  the 
evidence  of  a  court  of  record ; "  and 
•'  this  is  a  contract  of  the  highest 
nature,  being  established  by  the  sen- 
tence of  a  Court  of  Judicature : "  2 
Bla.  Com.  465. 


[z)  Even  if  by  consent  or  default, 
South  American  and  Mexican  Co.,  In  j 
re,  Ex  parte  Bank  of  England,  (1895) 
1  Ch.  37. 

(a)  27  &  28  Yict.  c.  112.    As  to 
registration,  see  51  &  52  Vict.  c.  51. 
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ment  be  recovered  for  a  debt  due  by  bond,  the  debt  thus  due 
becomes  "  by  judicial  proceeding  and  act  in  law,"  "  trans- 
formed and  metamorphosed  into  a  matter  of  record  "  (b)  ; 
upon  which  latter  security,  tchilst  it  remains  in  force  and 
unreversed,  the  plaintiffs  remedy,  if  any,  must,  in  such 
manner  as  the  law  allows,  he  had. 

The  doctrine  of  merger  now  under  consideration  is  ex- 
plained in  King  v.  Hoare  (c)  in  these  words  : — "  If  there  be 
a  breach  of  contract  or  wrong  done,  or  any  other  cause  of 
action  by  one  against  another,  and  judgment  be  recovered 
in  a  court  of  record,  the  judgment  is  a  bar  to  the  original 
cause  of  action,  because  it  is  thereby  reduced  to  a  certainty, 
and  the  object  of  the  suit  attained,  so  far  as  it  can  be  at 
that  stage  ;  and  it  would  be  useless  and  vexatious  to  subject 
the  defendant  to  another  suit  for  the  purpose  of  obtaining 
the  same  result."  Hence  the  legal  phrase  transit  in  rem 
jvdicatam  derives  its  force  and  aptitude ;  "  the  cause  of 
action  is  changed  into  matter  of  record,  which  is  of  a 
higher  nature,  and  the  inferior  remedy  is  merged  in  the 
higher."  The  above  remarks  equally  apply  "  where  there 
is  but  one  cause  of  action,  whether  it  be  against  a  single 
person  or  many.  The  judgment  of  a  court  of  record 
changes  the  nature  of  that  cause  of  action,  and  prevents 
its  being  the  subject  of  another  suit,  and  then  the  cause  of 
action,  being  single,  cannot  afterwards  be  divided  into 
two."  It  was  held  accordingly,  in  the  case  whence  the 
above  extracts  are  taken,  that  a  judgment,  even  without 
satisfaction,  recovered  against  one  of  two  joint  debtors,  is 
a  bar  to  an  action  against  the  other  (d).     This  bar  is  not 


N 


(i)  Higgens's  case,  6  Rep.  45.  494.     Th«  rule  applies  even  ^vhere  one 

(c)  13  M.  &  "W.  494,  504  ;  followed  of  the  joint  contractors  is  a  married 
iirinsmead  v.  Harrison,  L.  R.  7  woman  contracting  in  respect  of  her 
P.  547,  and  approved  in  Kendall  separate  property,  Roare  v.  Niblett, 
Hamiltm,  4  App.  Gas.  504.     See  (1891)   1  Q.  B.  781.     In  Morgan  v. 

Beckett  v.  Jiamsdale,  31  Ch.  D.  177 ;  Frice,  4   Exch.    619,    Farke,  B.,  re- 

Magrath  v.  Meichel,  14  App.  Gas.  665  ;  marks : — "  Suppose  two  persons yoi«% 

Macdougall  v.  Knight,  25  Q.  B.  D.  1.  and  severally  liable  to   a  party  who 

[d)  King  v.  Hoare,   13  M.   k  W.  recovers  the  whole  amount  from  one  of 

B.C.L.  S 
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removed  by  the  joint  contractor,  against  whom  judgment 
has  been  recovered,  consenting  to  the  judgment  being  set 
aside  (c).  In  an  action,  however,  against  one  of  several 
joint  contractors,  a  defence  by  way  of  estoppel  of  judgment 
obtained  by  another  co-contractor  must  show  that  the  former 
action  was  successfully  resisted  on  some  ground  available 
in  common  to  all  the  joint  contractors  (/).  Further,  for 
a  defence  by  way  of  estoppel  of  judgment  to  succeed,  the  I 
cause  of  action  to  which  it  is  pleaded  must  be  the  same 
as  that  in  respect  of  which  the  judgment  was  recovered : 
e.g.  an  unsatisfied  judgment  against  one  joint  contractor. 
on  a  cheque  given  by  him  alone  for  the  joint  debt,  is  not  n 
bar  to  an  action  against  the  other  joint  contractor  on  the 
original  contract  {g). 

This  doctrine  of  merger,  of  much  practical  importance, 
remains,  notwithstanding  the  abolition  of  pleas  in  abate- 
ment Qi),  unaffected  by  the  Judicature  Acts,  and  has  been 
thus  judicially  explained  (i) : — "  It  is  the  right  of  persons 
jointly  liable  to  pay  a  debt  to  insist  on  being  sued  together. 
If  then  there  are  three  persons  so  liable  and  the  creditor 
sues  two  of  them  and  those  two  make  no  objection,  the 
creditor  may  recover  judgment  against  those  two.  But 
should  he  afterwards  bring  a  farther  action  against  the 
third,  that  third  may  justly  contend  that  the  three  should 
be  sued  together.  It  is  no  answer  to  him  to  say  that  the 
other  two  were  first  sued  and  made  no  objection,  for  the 
objection  is  the  objection  of  the  third  and  not  of  the  other 
two.  Nor  is  it  any  answer  to  him  to  say  that  whatever  he 
pays  on  the  judgment  against  himself  he  may  have  allowed 

them,  he  cannot  sue  the  other."    Ace.  1  Q.  B.  108  (C.  A.,  aflfirming  S.  <7.,, 

per    Fopham,    C.    J.,    in    Brown    v.  (189-t)  2  Q.  B.  101),  overruling  Cam- 

TFootton,  or  Broome  v.  Wooton,  infra,  berfort  v.  Chapman,  19  Q.  B.  D.  229,i 

as  explained  per  Cur.  in  King  v.  Hoare.  but  following  Brake  v.  Mitchell,   3; 

(e)  Hammond   v.    Sehojield,    (1891)  East,  251 ;   7  fi.  E.  449. 

1  Q.  B.  453.  (A)  Order  sxi.,  R.  20.                       j 

(/)  Phillips  V.  Ward,  2  H.  &  C.  («)  Per  Earl   Cairns,  C,  Kendall  v.] 

717.  Hamilton,  4  App.  Cas.  615-16. 

Iff)   Wegg-Prosser  v.  Evans,  (1895)  i 
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in  account  with  the  others,  because  he  may  fairly  require, 
with  a  view  to  his  right  of  account  or  contribution,  to  have 
the  identity  and  the  amount  of  the  debt  constituted  and 
declared  in  one  and  the  same  judgment  with  his  co-con- 
tractors. If,  therefore,  when  the  third  is  su^d  and  requires 
that  the  other  two  should  be  joined  as  parties  the  creditor 
has  to  admit  that  he  cannot  join  the  other  two  because  he 
has  recovered  a  judgment  against  them  in  the  same  cause 
of  action,  this  is  equivalent  to  saying  that  he  has  disabled 
himself  from  suing  the  third  in  the  way  in  which  the  third 
has  a  right  to  be  sued." 

The  doctrine  of  merger,  as  above  stated,  holds  not  merely 
v;here  the  original  action  was  founded  upon  contract,  but 
also  where  it  was  founded  upon  a  tort  or  "  wrong  indepen- 
dent of  contract ;  "  the  judgment  in  this  latter  case,  as  well 
as  in  the  former,  when  obtained,  constituting  a  contract  of 
record,  in  which  the  right  of  action  ex  delicto  is  wholly 
merged.  "If,"  therefore,  "one  hath  judgment  to  recover 
in  trespass  against  07ie,  and  damages  are  certain  "  (that  is, 
converted  into  certainty  by  the  judgment),  "  although  he 
be  not  satisfied,  yet  he  shall  not  have  a  new  action  for  this 
common  trespass  "  (j). 

It  has  been  held  that  judgment  obtained  in  an  action 
against  one  of  several  joint  wrongdoers  is  a  bar  to  an  action 
against  the  others  for  the  same  cause,  although  such  judg- 
ment remains  unsatisfied  (k). 

In  any  such  case,  according  to  the  phrase  already  used, 
the  original  cause  of  action  transit  in  rem  judicatam ;  and 
i-Jfe  may  conclude  that  "  where  judgment  has  been  obtained 
for  a  debt  as  well  as  for  a  tort,  the  right  given  hy  the  record 
merges  the  inferior  remedy  by  action  for  the  same  debt  or 
tort  against  another  party  "  (Z). 

{j)  Per  Fopham,   C.  J.,   Broome  v.       v.  CruiJcshank,  L.  R.  8  C.  P.  454. 
Wooton,  Yelv.  67;  S.  C,  Cro.  Jac.  73;  {k)  Brinsmead  v.  Marrinon,  L.  R.  7 

cited  13  M.  &  "W.  504,  505 ;  Lindall       C.  P.  547 

T.  Penfold,  1  Leo.  19.    Judgm.,  Rout-  {I)  Judgm.,  King  v.  Eoarc,  13  JI. 

ledge  v.  Hislop,  2  E.  &  E.  549  ;  Gibhs       &  W.  506. 
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The  next  peculiarity  to  notice  in  a  contract  of  record  is, 
that  •'  a  record  imports  in  itself  a  truth  "  (m),  and  concludes 
all  men  against  whom  it  is  producible  from  denying  anything  ] 
appearing  within  the   record  {n)  ;  so  that,  if  an  action  be  f 
brought,  and  the  merits  of  the  question  at  issue  be  discussed 
between  the  parties,  and  a  final  judgment  be  obtained  by 
either,  the  parties  are  concluded  and  cannot  canvass  the 
same  question  again  in  another  action,  although,  perhaps,  • 
some  objection  or  argument  might  have  been  urged  upon  |  i 
the  first  trial  which  would  have  led  to  a  different  result  (o).    - 
A  judgment  then  obtained  inter  partes  (p)  w^ill  estop  either  of 
those  parties  from   again    agitating  the    matter   decided 
between  them  (q).    But,  according  to  the  well-known  rule — 
res  inter  alios  acta,  alteri  nocere  non  debet — a  judgment  cannot 
be  used  to  estop  or  fix  with  liability  one  who  is  neither  a 
party  nor  privy  to  it,  who  has  had  no  opportunity  to  cross- 
examine  the  witnesses  called  upon  the  trial,  or  to  dispute  the 
conclusions  to  be  drawn  from  the  evidence  there  offered  (?•)• 


{m)  Floyd  v.  Barker,  12  Rep.  23. 
A  record  thus  importing  "credit  and 
veritj-,"  "shall  be  tried  only  by  itself," 
i.e.,  oy  production  and  inspection,  the 
reason  being,  that  there  may  thus  be 
an  end  of  controversy:  1  Inst.  260  a. 
See  Freston  v.  Feek,  E.  B.  &  E.  336. 

(m)  Hynde's  case,  4  Eep.  71  b. ; 
Buffer  V.  Allm,  L.  R.  2  Ex.  15. 

(o)  Per  Lord  Kenyan,  C.  J.,  Great- 
head  V.  Bromley.  7  T.  R.  456 ;  4  R.  R. 
490;  Marriot  v.  Hampton,  7  T.  R. 
269;  4  R.  R.  439;  Preface  IX.;  2 
Sm.  L.  C,  9th  ed.,  441.  See  Dick  v. 
Tolhausen,  4  H.  &  N.  697  ;  Whittaker 
V.  Jackson,  2  H.  &  C.  926 ;  Langmead 
V.  MapU,  18  C.  B.,  N.  S.  255;  Lockyer 
V.  Feti-yman,  2  App.  Cas.  619.  In 
determining  whether  a  jud"Tnent  is  an 
estoppel  the  Court  is  entitled  to  look 
at  the  facts  which  were  before  the 
Court  previously  and  to  give  effect  to 
new  facts :  Heath  v.  Weaverham  Over- 
seers, (1894)  2  Q.  B.  108;  cf.  also 
Magnus  v.  National  Bank  of  Scotland, 
bl  L.  J.,  Ch.  902. 

{p)  A  judgment  in  rem  operates 
directly  on  the  status  of   the  thing 


adjudicated  upon :  vide  per  Erie,  C.  J., 
Hobbs  y.  Henning,  17  C.  B.,  N.  S. 
823 ;  Cammell  t.  Sewell,  5  H.  &  N. 
728;  S.  C,  3  H.  &  N.  617  ;  Flace  v. 
Fotts,  5  H.  L.  Ca.  383. 

(q)  For  detailed  information  upon 
the  subject  here  alluded  to  the  reader 
is  referred  to  the  Duchess  of  EingstonU 
case,  2  Smith,  L.  C,  9th  ed.,  812,  and 
not«  thereto ;  Needham  v.  Bremner, 
L.  R.  1  C.  P.  583  ;  Lord  Fevershami. 
Emerson,  11  Exch.  390-91.  See  also 
Nelson  v.  Cowh,  15  C.  B.,  N.  S.  99 ; 
Flitters  v.  Allfrey,  L.  R.  10  C.  P.  29; 
Hindley  v.  Haslam,  3  Q.  B.  D.  481 ; 
Reg.  V.  Hutchings,  6  Q.  B.  D.  at 
p.  304  ;  Foyser  v.  Minors,  7  Q-  B.  D. 
329  ;  Ex  parte  Bacon,  In  re  Bond, 
17  Ch.  D.  447;  FiirceWs  case,  27 
W.  R.  170.  But  see  Brunsden  v. 
Humphrey,  11  Q.  B.  D.  131 ;  S.  C, 
reversed,  14  Q.  B.  D.  141 ;  Senao  T. 
Noel,  15  Q.  B.  D.  550  ;  Friestman  t. 
Thomas,  9  P.  D.  70;  lb.  110;  South 
Amei-ican  and  Mexican  Company,  In 
re.  Bank  of  England,  Ex  parte,  (1895) 
1  Ch.  37  (a  judgment  by  consent). 

(r)  Judgm.,  King  v.  Norman,  4  C. 


i 
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But  although,  as  between  the  parties  to  it,  a  judgment  is 
thus  conclusive,  it  is  clearly  impeachable  where  the  maxim 
Nemo  debet  esse  judex  in  propria,  cmisd  has  been  infringed  (s), 
or  on  the  ground  of  fraud  or  of  deception  practised  on  the 
Court ;  for,  as  remarked  in  the  Duchess  of  Kingston's 
casc{t),  "fraud  is  an  intrinsic  collateral  act  which  vitiates 
the  most  solemn  proceedings  of  courts  of  justice.  Lord 
Coke  says  {u)  it  avoids  all  judicial  acts,  ecclesiastical  or 
temporal."  To  a  like  effect  the  Court  of  Queen's  Bench,  in 
PhiUpson  x.Earl  of  Egremont  (v),  observed  that  "fraud,  no 
doubt,  vitiates  everything  (iv) ;  and  the  Court,  upon  being 
satisfied  of  such  fraud,  has  a  power  to  vacate,  and  would 
vacate,  its  own  judgment "  (x).    A  judgment  even  of  the 


B.  884 ;  Fetrie  v.  Nuttall,  11  Exch. 
569 ;  Overton  v.  Barvey,  9  C.  B.  324. 
See  Reg.  v.  Ambergate,  N.  <^-  B.  B.  C, 
1  E.  &  B.  372  ;  Beg.  v.  Maughton,  Id. 
501 ;  Callow  t.  Jenkinson,  6  Exch. 
666;  Concha  v.  Concha,  29  Ch.  D. 
•268,  304 ;  11  App.  Cas.  541,  568. 

(«)  Leg.  Max.,  6th  ed.,  110.  See 
Ellis  V.  Hopper,  3  H.  &  N.  766  ;  Beg. 
V.  Becorde)-  of  Cambridge,  8  E.  &  B. 
637 ;  Beg.  v.  Mager,  1  Q.  B.  D.  173  ; 
ante,    p.    182  {I)  ;    Be   Hopkins,   E. 

B.  &  E.  100 ;  London  and  North- 
Western  B.  C.  V.  Lindsay,  3  Macq. 
H.  L.  Ca.  99. 

[t)  Supra,  n.  [q) ;  Shedden  v.  Pat- 
rick, 1  Macq.  H.  L.  Ca.  535. 

[u)  Ferntor''s  case,  3  Kep.  78  a.  See 
Girdlestone  v.  Brighton  Aquarium  Co., 
4  Ex.  D.  107 ;  3  Id.  137. 

(y)  6  Q.  B.  586,  605,  citing  BradUy 
V.  Eyre,  11  M.  &  W.  450. 

{lo)  See,  for  example,  Fisher  v.  Tully, 
3  App.  Cas.  627. 

[x)  Fhilipson  v.  Earl  of  Egremont, 
6  Q.  B.  587,  604  ;  Lee  v.  Budc  and 
Torrington  Junction  Bailway,  L.  R.  6 

C.  P.  576  ;  per  Tindal,  C.  J.,  Fowler 
V.  Bickerby,  2  M.  &  Gr.  777;  per 
Farke,  B.,  Be  Place,  8  Exch.  704  ; 
Shattock  V.  Carden,  6  Exch,  725 ;  He 
Medina  v.  Grove,  10  Q.  B.  152,  168. 
"  There  is  no  doubt  of  the  jurisdiction 
of  courts  of  equit)'  to  grant  relief  against 
a  former  decree,  -where  the  same  has 
been  obtained  by  fraud  and  imposition; 


for  these  will  infect  judgments  at  law 
and  decrees  of  all  courts ;  but  they 
annul  the  whole  in  consideration  of 
courts  of  equity ;  "  Story,  Eq.  PL, 
7th  ed.,  s.  426 ;  Earl  of  Bandon  v. 
Becker,  3  CI.  &  F.  479,  510.  See  also 
Alleyne  v.  Beg.,  5  E.  &  B.  399; 
Hodgson  v.  Scott,  2  Exch.  457.  As  to 
setting  aside  a  judgment  on  the  ground 
of  mistake,  see  Cannan  v.  Beynolds,  5 
E.  &  B.  301.  The  judgment  of  a 
foreign  court  is  impeachable:  Godard 
V.  Gray,  L.  R.  6  Q.  B.  139 ;  Schibsby 
V.  Westenholz,  Id.  155  ;  Cammell  v. 
Sewell,  3  H.  &  N.  617,  646;  6  Id, 
728  ;  Ochsenbein  v.  Papelier,  L.  R. 
8  Ch.  695 ;  Abouloff  v.  Oppenheimer, 
10  Q.  B.  D.  295.  In  Hutchinsoyi  v. 
Gillespie,  11  Exch.  798,  810,  Alderson, 
B.,  observed:  "It  is  laid  down  that 
wherever  there  is  the  judgment  of  a 
court  of  competent  jurisdiction  for  pay- 
ment of  a  sum  of  money,  an  action  will 
lie  thereon ;  for  the  law  gives  so  much 
credit  to  the  judgment  as  to  consider 
that  the  sum  is  due."  See  Vanqiielin 
V.  Bonard,  15  C.  B.,  N.  S.  341,  367- 
368 ;  Brissac  v.  Bathbone,  6  H.  &  X. 
301  ;  Castriqtie  v.  Jmrie,  L.  R.  4  H.  L. 
414.  See  also  Copin  v.  Adamson, 
L.  R.  2  Ex.  345;  S.  C,  affirmed  1 
Ex.  D.  17. 

As  to  a  defence  of  judgment  recovered 
in  the  Consular  Court  of  Constantinople 
reference  may  be  made  to  Barber  v. 
Lamb,   8   C    B.,  N.   S.   95;   distin- 


binds  the 
land. 
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highest  tribunal  may  be  treated  as  a  nullity,  if  obtained  bv 
fraud  (2/).  "There  is,"  as  remarked  by  Pollock,  C.  B.{z), 
"  no  more  stringent  maxim  than  that  no  one  shall  be  per- 
mitted to  aver  against  a  record ;  but  where  fraud  can  be 
sho"vvn  this  maxim  does  not  apply." 

So  if  it  be  made  apparent  that  a  judge's  order  "  was  j 
obtained  by  fraud  or  by  the   suppression  of  information  I 
which   it  was  essential  that  the  Court  should  have,  the 
Court  will  undoubtedly  set  aside  the  order  "  (a), 
ipnent         A  judgment  may  be  enforced  by  execution.     It  binds  the 
land  of   the  judgment  debtor  when  such  land  has  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit 
or  other  lawful  authority  in  pursuance  of  such  judgment  (6). 
The  writ  of  execution  must,  however,  be  duly  registered  (c). 
Judgment  A  judgment  being  ordinarily  rendered  in  invitum,  cannot, 

is  a  con-  •>       o  t>  ./ 

co^M^t  ^^  ™^y  perhaps  be  thought,  accurately  be  designated  a  con- 
sensual  contract.  The  point  suggested  is  not  unworthy  of 
consideration.  Let  us  suppose  that  A.  sues  and  recovers 
judgment  against  B.  for  breach  of  a  special  agreement. 
The  judgment  in  this  case,  founded  on  the  verdict  of  the 
jury,  fixes  the  amount  of  damages,  and  not  merely  imposes 
on  B.  an  obligation  to  pay  such  amount ;  but  also  raises  an 
implied  undertaking  on  his  part  that  he  will  pay  it,  whence 
his  consent  to  pay  the  amount  recovered  may  strictl}'  be 
inferred.  Without,  however,  resorting  to  technical  reason- 
ing for  the  purpose  of  disclosing  in  this  peculiar  species 
of  contract  the  element  of  consent,  another  view  of  the 
matter  before  us  may  be  presented.  Every  member  of  the 
community  who  appears,  whether  as  plaintiff  or  defendant 
in  a  court  of  justice,  must  be  regarded  as  submitting  him- 

guished  in  Fraytt  v.   Wornu,  10  Id.  (r)  2  H.  &  C.  347. 

149.     See  Cox  \ .  Mitchell,  7  C.  B.,  N.  (a)  Per  Lord  Coleridge,  C.  J.,  Ex 


S.  65.     Ajb  to  the  finality  of  an  award,      parte  Coekerell,  4  C.  P.  D.  39. 
see  Sadler  v.  Smith,  L.  K.  6  Q.  B.  40;  (6)  27  &  28  Vict.  c.  112,  s.  1 

Co»n»J»M*7»  V.  JTrarrf,  L.  R.  4  Q.  B.  669. 
(y)  Shedden    v.    Patrick,    1    Macq. 
H.  L.  Ca.  636.  c.  51 


(c)  Id.,  8.  3,  amending  the  23  &  24 
Vict.  c.  38.     See  also  51  k  62  Vict. 
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self  to  the  course  of  procedure  which  it  recognises — to  the 
directions  which  it  may  promulgate — to  such  compulsory 
process  consequent  upon  judgment,  as  it  may  countenance 
or  award.  It  seems  proper,  therefore,  to  speak  of  a  judg- 
ment as  a  contract  assented  to  by  both  parties — the  law 
implying  an  assent  by  the  party  against  whom  the  judg- 
ment passes,  to  conform  to  its  requirements. 
A  contract  under  seal  or  specialty  is  a  contract  in  writing,  contracts 

under  seal — 

the  execution  whereof  is  accompanied  with  certain  solem-  general  re- 

■»■  marks  as  to. 

nities  which  not  merely  indicate  the  assent  of  the  contract- 
ing parties  {d),  but  give  to  their  contract  peculiar  force  and 
efficacy  (e). 

A  contract  may  be  constituted  by  statute,  and  if  so,  is  a 
specialty  of  the  highest  kind  (/). 

An  instrument  under  seal,  when  used  between  private 
persons,  is,  as  Blackstone  tells  us  (g),  called  a  deed  {factum), 
"  because  it  is  the  most  solemn  and  authentic  act  that  a 
man  can  possibly  perform  with  relation  to  the  disposal  of 
his  property,"  i.e.,  with  a  view  to  affecting  in  any  manner 
his  own  interests.  The  instrument  in  question  may  be 
unilateral  or  made  by  one  party  only ;  or  it  may  be  inter 
partes,  i.e.,  made  between  two  or  more  parties.  At  common 
law  the  right  of  action  upon  a  deed  inter  partes  is  restricted 
to  those  only  who  are  parties  to  it  (h).  This  rule,  however, 
has  been  broken  in  upon  by  the  stat.  8  &  9  Vict.  c.  106, 
8.  5,  which  provides  that,  under  an  indenture  executed 
after  the  first  of  October,  1845,  an  immediate  estate  and 

(rf)  "  The  general  rule  of  law  is  that  (/)   Cork    and    Bandon  R.    C.    v. 

the  assent  of  a  party  to  a  deed  convey-  Goode,    13  C.   B.   826;    Shepherd  v. 

ing  property  to  him  is  to  be  presumed,  Sills,    11    Exch.    55,   67;    1    Wms. 

and  a  grant  of  goods,  like  anj^  other  Saund.   38,  38  a.     See  per  Cockburn, 

common  law  conveyance  operating  by  C.  J.,  6  C.  B.,  N.  S.  157. 
grant,  passes  the  property  without  as-  {g)  2  Com.  295. 

sent:  "  Judgm.,  Siggersy.  Evans,  5  E.  {h)  Anderson  v.  Martindale,  1  East, 

&  B.  380.  497  ;  6  R.  E.  334  ;  Lord  Southampton 

(e)  A  deed  is  defined  as  "  Scriptum  v.   Brown,  6  B.  &  C.  718;  per  Lord    . 

solemne  quo  firmatur  donum,  concessio  Ellenborough,  C.  J.,  Storer  v.  Gordon, 

pactum    contractus    et    hujusmodi :  "  3  M.  &  S.  322  ;  15  R.  R.  199. 
Spelm.  Gloss.,  title  "  Factum." 
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interest  in  any  tenements  or  hereditaments,  and  the  benefit 
of  a  condition  or  covenant  respecting  them,  may  be  taken, 
although  the  taker  thereof  be  not  named  as  a  party  to  the 
said  indenture;  and  the  section  of  the  Act  just  cited  further 
provides,  that  a  deed  purporting  to  be  an  indenture  shall 
have  the  effect  of  an  indenture,  although  not  actually 
indented. 

A  specialty,  as  already  intimated,  is  distinguished  from 
a  simple  contract  in  writing  by  certain  solemnities  attendant 
on  its  execution — viz.,  by  sealing  (0  and  delivery  (j).  It 
may  indeed  be  laid  down  that,  prior  to  the  Statute  of 
Frauds,  signing  was  in  no  case  deemed  essential  to  the 
validity  and  obligatory  force  of  a  deed  which  had  been 
executed  by  sealing  and  delivery  (A).  Even  now,  the 
absence  of  the  signature  of  a  party  to  a  deed,  the  subject- 
matter  of  which  comes  within  the  operation  of  that  statute, 
would  seem  to  be  immaterial  (1),  for  the  object  of  that 
enactment  was  "  to  prevent  matters  of  importance  from 
resting  on  the  frail  testimony  of  memory  alone."  It  was 
not  intended  to  apply  to  instruments  ah'eady  authenticated 
by  a  ceremony  of  a  higher  nature  than  a  signature  or  a 
mark  (m). 

Delivery  is  essential  to  the  due  execution  of  a  deed  (n) ; 
so  that  if  executed  after  the  day  on  which  it  purports  to 
bear  date,  it  takes  effect  from  the  day  of  delivery  and  not 

(»)  "  A  corporation  seal  is  without  (l)  The  signature  of  a  party  may, 

wax,  or  paper  or  ink,  it  is  commonly  a  however,   be  required  by  the  express 

blank  impression :  "  per  Bovill,  C.  J.,  provisions  of  the  power  or  authority 

In  re  SandUands,  L.  R.  6  C.  P.  412.  under  which  a  deed  is  executed. 
As  to  which  case,  see  Xat.  Prov.  Bank  (m)  Per  jRoZ/e,  B.,  Cherry  v.  Hem- 

of  England  v.  Jackson,  33  Ch.  D.  1,  ing,  4  Exch.  63&-7. 
11.  («)  As  to  evidenee  of  delivery,  see 

{j)  "  Any  instrument  delivered  as  a  Xenot  v.  Wickham,  L.  R.  2  H.  L."296 ; 

deed,  and  which  either  itself  passes  an  Kidner  v.  Keith,  16  C.  B.,  N.  S.  36; 

interest  or  property,  or  is  in  aifirmance  Tupper  v.  Foulkes,  9  Id.  797. 
or  confirmation  of  something  whereby  Delivery  is  not  necessary  in  the  case 

an  interest  or  property  passes,  is  a  of  a  body  corporate,  for  the  fixing  their 

deed :  "  per  Bovill,   C.    J.,   Reg.   v.  common  seal  to  the  deed  is  tantamount  | 

Morton,  L.  R.  2  C.  C.  R.  27.  to    a  delivery.     Com.  Dig.  "Fait" 

{*)  Co.  Litt.  36  b;  Shepp.  Touch.  (A.  3). 
56. 
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from  the  day  of  the  date,  accordmg  to  the  maxim  Traditio 
loqui  facit  chartam  (o).  "A  deed,"  says  Bayley,  J.  {p), 
"  has  no  operation  until  delivery." 

Although  the  usual  practice  in  delivering  a  deed  is  to 
place  the  finger  upon  the  seal  or  wafer  (which  has,  in 
general,  been  previously  affixed  to  the  instrument),  and  to 
•repeat  the  formula  "  I  deliver  this  as  my  act  and  deed,"  yet 
it  is  clear,  on  the  one  hand,  that  delivery  without  words  is 
sufficient  (5),  and,  on  the  other,  that  a  deed  may  be 
delivered  by  words  without  any  act  of  delivery  (r). 

If,  moreover,  when  a  deed  has  been  formally  sealed  and' 
delivered,  with  apt  words  of  delivery,  it  is  retained  by  the 
party  executing  it,  such  retention  will  not  per  se  affect  the 
operation  of  the  deed  (s)  ;  for  "  the  efficacy  of  a  deed 
depends  on  its  being  sealed  and  delivered  by  the  maker  of 
it ;  not  on  his  ceasing  to  retain  possession  of  it  "  (t).  It  is 
also  clear,  that  delivery  to  a  third  person  for  the  use  of  the 
party  in  whose  favour  the  deed  is  made,  provided  the 
grantor  parts  with  all  control  over  the  instrument,  will 
make  the  deed  effectual  from  the  instant  of  such  delivery  ; 
for  the  law  will  presume,  if  nothing  appear  to  the  contrary, 
that  a  man  will  accept  what  is  for  his  benefit  (u). 

A  deed  may,  however,  be  delivered  as  an  escroiv,  i.e.,  it 
may  be  delivered  to  a  stranger  to  be  kept  by  him  until 
certain  specified  conditions  be  performed,  and  then  to  be 
delivered  over  to  the  grantee  (r) .     If,  in  point  of  fact,  the 

(0)  Steele  v.  Mart,  4  B.  &  C.  272  ;  In  Jeffries  y.  Alexander,  8  H.  L.  Ca. 

GoddarcPs  case,  2  Eep.  4 ;   Clayton's  594,  a  question  arose  whether  an  in- 

ease,    5   Rep.    1 ;    per    Patteson,    J.,  strument  was  a  deed  or  a  testamentary 

Browne  y.    Burton,    17  L.  J.  Q.  B.  paper.     This  case  was  considered  in  the 

60.  Court  of  Appeal.     See  In  re  Robson, 

(i))  Styles  V.   Wardle,  4  B,    &   C.  19  Ch.  D.  156.    ^ee  also  Reg.  y.Mor- 

911.  ton,  L.  R.  2  C.  C.  R.  22. 

[q)  Co.  Litt.   36a;  9  Rep.  136  b,  {t)  Per  Lord  Cranworth,  L.   R.  2 

137  a.  H.  L.  323. 

{r)  Co.  Litt.  36  a;  Shepp.  Touch.  (u)  Doed.  Garnonsy.  Kmffkt,snpT&; 

68.  3  Rep.  26  b. 

(«)  Doe  d.  Garnons  v.  Knight,  5  B.  {v)  Co.  Litt.  36  a ;    Millership  v. 

&  C.  671  ;  Xenos  v.  Wickham,  L.  R.  2  Brookes,  5  H.  &  N.  797. 
H.  L.  296. 
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deed  is  so  delivered  to  a  stranger  not  to  take  effect  as  a 
deed  until  some  condition  is  performed,  it  will  operate  as 
an  escrow,  notwithstanding  the  delivery  is  in  form 
absolute  (x).  But  though  in  the  case  of  writings  not  under 
seal,  the  delivery,  whilst  in  form  absolute,  may  be  shown  to 
have  been  meant  to  operate  only  conditionally  (2/),  yet  it  is 
doubtful  whether  a  deed  can  be  delivered  as  an  escrow  upon- 
certain  conditions,  to  the  party  to  whom  it  was  made,  or 
whether  the  delivery  will  not  nevertheless  be  absolute,  on 
the  principle  that  in  traditionihus  chartarum  non  quod  dictum 
sed  quod  factum  est  inspicitur  (z). 

The  legal  consequences  which  flow  from  the  execution  (a) 
of  a  written  contract  by  sealing  and  delivery  are  most  im- 
portant. Directly  an  instrument  containing  a  contract  is 
sealed  by  the  parties  thereto  it  becomes  a  deed  (b),  and  as 
such  is  clothed  with  the  following  properties,  which  do  not 
attach  to  a  simple  contract  in  writing.  It  works  a  merger ; 
it  operates  by  way  of  estoppel ;  it  requires  no  consideration 
to  support  it ;  it  will  in  some  cases  bind  the  heir  of  the 
covenantor  or  obligor ;  it  can,  at  common  law,  only  be 
discharged  by  an  instrument  under  seal,  by  the  judgment 
of  a  Court  of  competent  authority,  or  by  Act  of  Parliament. 

The  limits  necessarily  prescribed  for  this  treatise  w  ill  not 
of  course  allow  of  any  attempt  to  consider  the  forms  of 
deeds,  or  the  various  modes  which  have  been  devised  for 

(x)  I>e  Goze  v.  Howe,  Moore,  300 ;  Crompton,   J. ;    Johnson   v.   Baher,  4 

Murray  t.  Earl  of  Stair,  2  B.  &  C.  B.  k  Aid.  440 ;  23  R.  R.  338 ;  Mttd- 

82 ;  Johnson  v.  Baker,  4  B.  &  Aid.  son  v.  Bevett,  6  Bing.  387. 
440 ;  23  R.  R.  338.  "  The  maxim  of  law,  as  well  as  of 

(y)  Christie  v.  TFinninffton,  8  Exch.  reason  and  good  sense,  is  non  quod 

290;  Davis  v.  Jones,  17  C.  B.  634;  dictum,  sed  quod  factum  est  inspici- 

/ym  V.  Campbell,  6  £.  &  B.   374  ;  tur,"   per  Martin,  B.,   6   H.  L.  Ca. 

Bovktr  T.   Burdekin,  11  M.   &  W.  722. 
147.  (a)  There  cannot  be  a  partial  execu- 

(r)  Shepp.   Touch.    69  ;    Co.    Litt.  tion  of  a  deed :  see  Wilkinson  v.  Anglo- 

36  a  ;  Com.   Dig.   Faits,  A.  3,  A.  4;  Califomian  Gold  Mining  Co.,  IS  Q.  B. 

where  a  number  of  early  authorities  728 ;     Exch.   Bank   of  Yarmottth  t. 

are  cited  ;  Thoroughgoocfs  case,  9  Rep.  Blethen,  10  App.  Cas.  293. 
136  a  ;  per  Cresstcell,   J.,  Cumberlege  {b)  Per  Coleridge,  J.,  Sail  r.  Bain- 

V.  Laxcson,  1  C.  B.,  N.  S.,  718  ;  Pym  bridge,  12  Q.  B.  707.     See  Davidson  T. 

V.    Campbell,   6   E.   &   B.   374;    per  Cooper,  13  M.  &  W.  343,  363. 
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effecting,  through  their  mtervention,  objects  which  are  in 
kind  almost  infinitely  diversified.  The  reader  will  bear  in 
mind,  however,  that  in  every  valid  deed  there  must  be 
parties  able  to  contract,  and  also  a  thing  or  subject-matter 
to  be  contracted  for,  all  which  must  be  ^Decified  and  set 
forth  with  some  sufficient  degree  of  certainty  and  precision ; 
for  instance,  in  every  grant  there  must  be  a  grantor,  a 
grantee,  and  a  thing  granted ;  in  every  lease,  a  lessor,  a 
lessee,  and  a  thing  demised  (c). 

The  agreements  of  parties  under  seal  usually  contain,  covenant- 
however,  in  addition  to  the  above  simple  elements,  stipula- 
tions and  conventions,  called  covenants  (d),  more  or  less 
elaborately  worded,  whereby  either  party  vouches  for  the 
truth  of  certain  facts,  or  binds  himself  to  do  or  to  refrain 
from  doing  certain  things.  Thus  the  grantor  of  an  estate 
may  covenant  that  he  hath  a  right  to  convey,  or  that  the 
grantee  shall  quietly  enjoy  the  land ;  a  lessee  may  covenant 
to  pay  his  rent  or  to  keep  the  premises  in  repair,  &c.  (<?). 

No  particular  form  of  words  is  necessary  to  create  a  cove- 
nant; any  words  are  sufficient  for  that  purpose  "which 
show  an  intention  to  be  bound  by  the  deed  to  do  or  omit 
that  which  is  the  subject  of  the  covenant ;  any  such  words 
are  sufficient,  and  some  such  words  are  necessary  to  make 
a  covenant  (/).  It  will  readily  be  supposed  that,  where  a 
deed  has  been  informally  prepared,  much  difficulty  may  be 
felt  in  determining  the  intention  of  the  parties  to  it,  and  in 

(e)  2  Bla.  Com.  296.  covenant  that  a  thing  is  already  done, 

(rf)  A  covenant  may  be  defined  to  be  or  that  it  shall  be  done.     In  the  one 

"  an  agreement  between  two  or  more  case  the  covenant  is  executed ;  in  the 

persons  by  an  instrument  in  writing  other  executory  :  Shepp.  Touch.  162. 
sealed  and  delivered,  whereby  some  of  (/)    Judgm.,   Rashleigh   v.    South- 

the  parties  engage,  or  one  of  them  en-  Eastern  R.  C,  10  C.  B.  632;    Wood 

gages,  with  the  other  or  others  of  them,  v.   Copper  Miners'  Co.,  7  C.  B.  906 ; 

that  some  act  hath  or  hath  not  already  per  Farke,  B.,  Rigbyy.  Great  TFestcrn 

been   done;    or   for  the  performance  R.  C,  14  M.  &  W.  815. 

or  non-performance  of  some  specified  "  The  recital  in  a  deed  may  amount  to 

duty:"    Piatt  on    Gov.   p.    3.     Per  a  covenant  where  the  intention  of  the 

Grove,  J.,  Brookes  v;  Brysdale,  3  C.  parties  appears  to   have  been  that  it 

P.  D.  57.  should  do   so  :    Lay  v.  Mottram,  19 

{e)  2  Bla.  Com.  304.    A  man  may  C.  B.,  N.  S.  479. 
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interpreting  their  covenants  (g).  Upon  this  subject  it  may 
suffice  to  say  that,  although  where  the  words  of  a  covenant 
are  clear  and  free  from  doubt,  effect  must  be  given  to 
them  ;  yet,  if  "  a  covenant  may  have  two  meanings,  each 
of  which  is  equally  probable,  in  each  of  which  the  words 
are  capable  of  expressing  the  same  thing,  and  the  question 
is  in  which  of  the  two  senses  it  is  to  be  understood,  that 
meaning  which  it  is  most  probable  the  parties  contemplated 
is  the  one  that  is  to  be  adopted  {h). 

"  Generally  speaking,"  remarks  the  learned  Judge,  whose 
words  are  above  cited,  "the  construction  of  a  written  con- 
tract is  for  the  Court ;  but  when  it  is  shown  by  extrinsic 
e\T[dence  that  the  terms  of  the  contract  are  ambiguous, 
evidence  is  admissible  to  explain  the  ambiguity,  and  to 
show  what  the  parties  really  meant.  That  is  one  of  Lord 
Bacon's  maxims  (?)•  Where  there  is  an  election  between 
two  meanings,  it  is  properly  a  question  for  the  jury.  So, 
if  a  man  devise  land  to  his  *  cousin  John,'  and  it  appears 
that  he  has  two  cousins  named  John,  extrinsic  evidence  is 
admissible  to  show  to  which  of  them  he  meant  the  land  to 
go"0-). 
-inde^lf-  Covenants,  when  viewed  in  relation  to  each  other,  are  divi- 
'^''"*'  sible  into  three  classes:    1.  Independent  covenants, — that 

is  to  say,  where  either  party  may  recover  damages  from 
the  other  for  the  injury  he  may  have  sustained  by  a 
breach  of  the  covenants  in  his  favour,  and  where  it  is  no 
excuse  for  the  defendant  to  allege  a  breach  of  the  covenants 
on  the  part  of  the  plaintiff.  2.  Covenants  which  are  con- 
uent^°'  ditional  and  dependent, — that  is,  in  which  the  performance 
of  one  covenant  depends  on  the  prior  performance  of 
another  :  so  that  till  the  prior  condition  be  performed,  the 

{ff)  See  Lord  Clifford  v.   Watts,  L.  324 ;  Bland  v.  Crowley,  6  Eich.  522, 

R.  5  C.  P.  677  ;  Charletworth  v.  Holt,  629  ;  per  HudtUaton,  B.,    Wooler  T. 

L.  R.  D  Ei.  38 ;  Great  Western  R.  C.  Knott,  1  Ex.  D.  129. 

v.  Rous,  L.  R.  4  H.  L.  650.  (i)  Bac.  Max.  Reg.  25. 

(A)  Per  Maule,  J.,  West  London  R.  {fj  Smith  v.  Thompson,  8  C.  B.  69. 
C.  T.  Zondon  i  aV.  W.  R.  C,  11  C.  B. 
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other  party  is  not  liable  to  an  action  on  his  covenant  (A:). 
3.  Covenants  sometimes  called  concurrent,  which  are  mutual  -concur- 
conditions  to  be  performed  at  the  same  time  ;  and  in  these,  if 
one  party  is  ready  and  offers  to  perform  his  part,  and  the 
other  neglects  or  refuses  to  perform  his,  he  who  is  ready 
and  offers  thus  legally  fulfils  his  engagement,  and  may 
therefore  maintain  an  action  against  the  other  party  for 
his  default,  even  though  neither  be  obliged  to  do  the  first 
act  (I). 
Covenants,  besides  admitting  of  the  classification  above  covenants 

_  real,  p»r- 

given,  are  also  designated,  regard  being  had  to  their  nature  '^°^i^^ 
and  to  the  subject-matter  which  they  concern,  as  real,  "per- 
sonal, or  collateral.  A  covenant  real  being  such  as  is 
annexed  to  an  estate  and  to  be  performed  on  it ;  a  covenant 
personal  being  one  whereof  some  person  in  particular  shall 
have  the  benefit,  or  whereby  he  shall  be  charged,  or  one 
which  is  to  be  performed  personally  by  the  covenantor 
alone.  The  term  collateral,  when  applied  to  a  covenant,  is 
commonly  used  in  contradistinction  to  the  term  real,  as 
above  defined.  A  covenant  is  said  to  be  collateral  when 
the  thing  to  be  done  in  pursuance  of  it  is  "  merely  collateral 
to  the   land,  and   doth  not   touch  or  concern  the   thing 


{k)  See,  for  instance,  Roberts  v. 
Brett,  11  H.  L.  Ca.  337. 

{J)  Per  Lord  Mansfield,  Kingston  v. 
Preston,  cited  Jones  v.  Barkley,  2 
Dougl.  689.  Eespecting  the  above 
classes  of  covenant,  the  reader  is  re- 
ferred to  Pordage  v.  Cole,  1  Saunds. 
319  ;  1  Wms.  Saund.  320  a  (4) ;  Piatt 
on  Gov.  p.  70 ;  per  Tindal,  C.  J., 
Stavers  v.  Curling,  3  Bing.  N.  C.  368  ; 
cited  per  Keating,  J.,  Seeg^r  \.  Buthie, 
S  C.  B.,  N.  S.  70  ;  Friar  v.  Grey,  15 
Q.  B.  891,  and  5  Exch.  584 ;  London 
Gas  Light  Co.  v.  Vestry  of  Chelsea,  8 
C.  B.,  N.  S.  215  ;  Ellen  v.  Topp,  6 
Exch.  424 ;  Raymond  v.  TFinton,  L. 
R.  1  Ex.  244 ;  Sibthorp  v.  Brunei,  3 
Exch.  826. 

In  Pordage  v.  Cok,  supra,  it  was 
"agreed^^  between  A.  (the  plaintiff) 
and  B.  (the  defendant)  by  instrument 


under  seal,  that  B.  should  pay  to  A., 
before  a  day  named,  a  sum  of  money 
for  his  lands,  «S:c.  (whereof  5s.  was 
actually  paid  as  earnest).  It  was,  in 
the  first  place,  held,  that,  by  this 
agreement,  a  covenant  on  the  part  of 
A.  was  raised  to  convey  the  land,  and, 
secondly,  that  the  covenants  to  pay  the 
money  and  to  convey  were  independent 
of  each  other,  so  that  A.  might  sue  for 
the  residue  of  his  purchase-money  be- 
fore any  conveyance  by  him  of  the 
land.  See  also  Dawson  v.  Fitzgerald, 
1  Ex.  D.  257  ;  Marsden  v.  Moore, 
4  H.  &  N.  500  ;  Semans  v.  Picciotto, 
10.  B.,  N.  S.  646  ;  Eastern  Coun- 
ties R.  C.  V.  Philipson,  16  C.  B.  2 ; 
Phillips  V.  Clift,  4  H.  &  N.  168; 
Baylis  V.  Le  Gros,  4  C.  B.,  N.  S.  537  ; 
WestwicJc  V.  Theodor,  L.  R.  10  Q.  B. 
224. 
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demised  in  any  sort "  (m),  or  not  so  immediately  as  to  pass 
with  it  to  an  assignee.  Such  a  covenant  is  also  said  to  be 
in  gross. 

If,  for  instance,  a  lessee  covenant  to  pay  rent  or  to  repaii-, 
or  if  a  lessor  grant  to  his  lessee  the  liberty  of  taking  wood 
from  off  the  demised  premises  to  burn  within  his  house  or 
to  repair  his  fences  during  the  term,  the  covenant  is  "  real;  " 
it  passes  with  the  land  to  its  assignee,  so  that  he  who 
takes  the  one  becomes  immediately  subject  to  the  other  (n). 
On  the  other  hand,  a  covenant  to  pay  a  sum  of  money,  or 
a  covenant  by  a  lessee  not  to  hire  certain  persons  to  work 
in  a  mill  about  to  be  erected  on  the  land  demised  (o),  would 
be  "personal  "  to  the  covenantor,  and  would  not  bind  his 
assignee.  In  this  latter  case  the  covenant  might  be  said 
to  be  altogether  "  collateral  "  to  the  land. 

To  Spencer's  case  (p),  which  is  the  leading  authority  to 
show  what  covenants  do  or  do  not  "  run  with  land,"  i.e., 
pass  with  it  from  assignee  to  assignee,  reference  must  be 
made  for  infoi-mation  upon  that  subject.  It  may,  however, 
be  well  to  present  shortly  the  principal  rules  there  laid 
down,  as  stated  by  Wilmot,  C.  J.,  in  Bally  v.  WeUs  (q). 
"  Covenants  in  leases,"  says  that  learned  Judge,  "  extend- 
ing to  a  thing  '  in  esse,'  parcel  of  the  demise,  run  with  the 
land  and  bind  the  assignee,  though  he  be  not  named — as 
to  repair,  &c.  And  if  they  relate  to  a  thing  not  *  in  esse,' 
but  yet  the  thing  to  be  done  is  upon  the  land  demised,  as 
to  build  a  new  house  or  wall,  the  assignees,  if  named,  are 
bound  by  the  covenants  (r) ;  but  if  they  .in  no  manner 
touch  or  concern  the  thing  demised,  as  to  build  a  house  on 

(tn)  Spencer's  case.  6  Rep.  16,  2nd  {q)  Wilmot's  Notes,  344,  cited  per 

Eesol. ;  1  Smith,  L.  C.  9th  ed.,  65.  Holroyd,  J.,  Vernon  v.  Smith,  5  B.  & 

(n)  Id.  ibid.  Aid.  7,  and  in  2  Wms.  Saund.  304,  n. 

(o)  Mayor  of  Congletony.  Pattison,  (12). 
10  East,  130.  (r)  Whether  or  not  assigns  though 

{p)  5  Rep.  15 ;   Williams  t.  £arle,  not  named  are  bound  by  covenants  re- 

L.  R.  3  Q.  li.  739 ;  Hooper  v.  Clark;  lating  to  things  not  in  esse,  see  1  Sra. 

L.  R.  2  Q.  B.  200;  Stevens  v,  Copp,  L.   C.  9th  ed.,   81,  and  cases  there 

L.  R.  4  Ex.  20.  cited. 
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other  land,  or  to  pay  a  collateral  sum  to  the  lessor,  the 
assignee,  though  named,  is  not  bound  by  such  covenants ; 
or  if  the  lease  is  of  sheep  or  other  personal  goods,  the 
assignee,  though  named,  is  not  bound  by  any  covenant 
concerning  them.  The  reasons  why  the  assignees,  though 
named,  are  not  bound  in  the  two  last  cases  are  not  the 
same.  In  the  first  case  it  is  because  the  thing  covenanted 
to  be  done  has  not  the  least  reference  to  the  thing  demised, 
it  is  a  substantive,  independent  agreement,  not  quodam 
modo,  but  mdlo  modo,  annexed  or  appurtenant  to  the  thing 
leased.  In  the  case  of  the  mere  personalty,  the  covenant 
doth  concern  and.  touch  the  thing  demised,  for  it  is  to  restore 
it  or  the  value  at  the  end  of  the  term  ;  but  it  doth  not  bind 
the  assignee,  because  there  is  no  privity,  as  there  is  in  the 
case  of  a  realty  between  the  lessor  and  lessee  and  his  assigns 
in  respect  of  the  reversion  "  (»). 

Again,  a  covenant  may  be  express  or  implied  (t).    "  There  covenants-  I 

are,"  says  Sir  E.  Coke  (w),  "two  kinds  of  covenants,  viz.,  a  implied. 
covenant  in  deed,  and  a  covenant  in  law."     A  "  covenant 
in  law,"  properly  speaking,  being  "  an  agreement  which  the  (i 

law  infers  or  implies  from  the  use  of  certain  words  having  I* 

a  known  legal  operation  ;  "  formerly,  for  instance,  if  a  man 
by  deed  demised  land  for  years  an  action  would  lie  at  suit 
of  the  tenant  after  ouster  upon  the  word  "  demise,"  which 
imported  or  made  a  covenant  in  law  for  quiet  enjoyment. 
Here  the  word  in  question,  after  having  had  its  primary 
operation  in  creating  the  estate,  derived  from  the  law  a 
secondary  force,  by  being  held  to  imply  an  agreement  on 

(s)  See  Gorton  v.  Gregory,  3  B.  &  S.  an  implied  covenant,  see  Stirling  v. 

90.    As  to  who  are  assignees  within  Maitland,  5  B.  &  S.  840  ;  Gerard  v. 

Stat.  Hen.  VIII.  c.  34,  see  1  Sm.  L.  C.  Lewis,  L.  R.  2  C.  P.  305 ;  Coates  v. 

9th  ed.,  73,  98.     A  railway  company  Collins,  L.  R.  7  Q.  B.  144;  Shades  v. 

taking  lands  from  a  lessor  under  com-  Forwood,  1  App.  Cas.  256 ;  Turner  v. 

pulsion  of  law  is  not  an  assign,  for  Goldsmith    (distinguishing  Rhodes  v. 

whose  acts  the  lessor  can  be  made  re-  Forwood),  (1891),  1  Q.  B.  544,  C.  A., 

sponsible.      Bailey  v.  De   Crespigny,  at    p.    549 ;    Railway    and    Electric 

L.  R.  4  Q.  B.  180.  Appliances  Co.,  In  re,  38  Ch.  D.  597. 

{t)  As  exemplifying  the  nature   of  (m)  Co.  Litt.  139  b. 
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the  part  of  the  grantor  to  protect  and  preserve  the  estate 
so  by  that  word  already  created  (r).  Now,  however,  by 
virtue  of  44  &  45  Vict.  c.  41,  s.  7,  in  conveyances  other 
than  mortgages  for  valuable  consideration,  by  a  person 
who  conveys  and  is  expressed  to  convey  as  beneficial  owner, 
the  following  covenants  are  imphed : — ^1.  Eight  to  convey. 
2.  Quiet  enjoyment.  3.  Freedom  from  incumbrance. 
4.  Further  assurance.  Implied  covenants  will  run  with 
the  land  (x).  A  general  rule  applicable  in  interpreting  deeds 
is  this — expressum  facit  cessare  taciturn — an  express  covenant 
excludes  or  controls  an  implied  covenant  having  reference 
to  the  same  subject-matter  (?/). 

Having  now  explained  sufficiently  for  my  present  purpose 
the  office  of  a  covenant,  having  also  pointed  out  the  leading 
classes  into  which  covenants  are  divisible,  and  shown  how 
these  classes  are  distinguishable  from  each  other,  I  will 
exhibit  very  briefly  the  nature  and  structure  of  a  bond,  and 
then  notice  the  peculiar  properties  inherent  in  instruments 
under  seal. 
wh^t  ~  ^  bond  is  "  an  instrument  under  seal,  whereby  one  person 

becomes  bound  to  another  for  the  payment  of  a  sum  of 
money,  or  for  the  performance  of  any  other  act  or  thing. 
The  person  thus  bound  is  called  the  "  obligor,"  and  he  to 
whom  the  bond  is  given  the  "  obligee."  And  this  obligation 
may  be  either  by  or  to  one  or  several  persons  "  (z). 

If  a  bond  be  merely  for  the  payment  of  money,  or  for 
the  performance  of  some  particular  act,  without  any  con- 
dition in  or  annexed  to  it,  the  bond  is  said  to  be  single ;  but 
there  is  in  general  a  condition  added  to  the  bond  in  the 
nature  of  a  defeasance,  stipulating  that  if  the  obligor  duly 
performs  the  act  specified,  the  obligation  shall  be  void, 
otherwise  that  it  shall  remain  in  full  force.     In  case  this 

i 

(r)  Judgm.,  Willianu  v.  Burrell,  1  (y)  Leg.  Max.  6tli  ed.,   606 ;    per  ; 

C.  B.  429,  430  ;  Piatt  ou  Gov.  Pt.  1,  Fbllock,  C.  B.,  Matheu-  v.  Btackinort, 

Ch.  2,  8.  3.  1  H.  &  N.  768,  772. 

(x)  1  Sm.  L.  C.  9th  ed.,  79.  (c)  Hurlstoue  on  Bonds,  p.  1. 
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condition  is  not  performed  the  bond  becomes  forfeited  (a), 
so  that  the  entire  penalty  named  therein  was  formerly 
recoverable  at  law.  Now,  however,  by  virtue  of  the  stat. 
4  &  5  Ann.  c.  3,  ss.  12  and  13,  in  the  case  of  a  bond  con- 
ditioned for  the  payment  of  money,  the  payment  of  the 
principal  sum  due,  with  interest  and  costs,  even  though  the 
bond  be  forfeited,  and  a  suit  has  been  commenced  thereon, 
will  be  a  full  satisfaction  and  discharge.  Also  by  stat. 
8  &  9  Will.  3,  c.  11,  s.  8,  damages  and  costs  of  suit  only 
are  recoverable  in  an  action  upon  a  bond  executed  by  way 
of  security  for  the  performance  of  covenants  contained  in 
any  deed  or  indenture  (Z>).  And  we  have  seen  that  where 
time  is  not  deemed  to  be  of  the  essence  of  a  contract  it  will 
henceforth  be  construed  at  law  as  it  would  be  in  a  court  of 
eg[uity  (c). 

Of  specific  properties  inherent  in  a  deed,  the  first  to  be  Doctrine  of 
mentioned  is  that  of  merqer.     A  deed  being  of  a  higher  applicable 

•^  o  o  to  deeds 

nature  than  a  simple  contract,  will,  if  given  or  entered  into  generally. 
in  relation  to  the  same  subject-matter,  altogether  merge  or 
swallow  up  the  latter,  and  extinguish  any  right  of  action 
which  might  have  been  founded  upon  it  {d).  For  instance, 
by  the  acceptance  of  a  bond  for  a  simple  contract  debt,  the 
debt  (according  to  the  accustomed  phraseology)  will  merge 
in  the  higher  security  (e) ;  and  if  a  covenant  be  entered  into 

(a)  The  condition  of  a  bond  being  (e)  Bac.  Abr.  Oblig.  (D.) ;  Higgens's 

for  the  benefit  of  the  obligor,  must,  in  case,  6  Rep.  44  b;   per  Lord  Ellen- 

general,  be  strictly  performed:  Hurl-  borough,   C.  J.,  Brake  v.  Mitchell,  3 

stone  on  Bonds,  Ch.  2,  s.  3.  East,  251 ;  7  R.  R.  449  (followed  in 

{b)  As  to  the  effect  and  operation  of  Wegg  Prosser  v.  Evans,  (1895)  1  Q.  B. 

thb  enactment,  see  Hurlstone  on  Bonds.  108);   distinguished  in    Camhcfort  v. 

pp.  129,  131.  Chaptnan,  19  Q.  B.  D.  229  (overruled 

{c)  Ante,  p.  252.      See  Preston  v.  in  JFegg  Prosser  v.  Evans,  v.  supra)  ; 

Dania,  L.  R.  8  Ex.  19.  see  Mowatt  v.  Lord  Londesborough,  4 

(d)  A  debt  due  for  rent  is  not,  how-  E.  &  B.  1.      A  specialty    does    not, 

ever,    merged    by    giving     a     bond ;  strictly  speaking,  "  merge  or  extinguish 

because  rent  is  a  specialty  debt :  per  the  debt ;  but  it  merges  the  remedy  by 

CressweU,J.,   10   C.    B.  '574;    Bull,  way  of  proceeding  upon   the  simple 

N.  P.,  7th  ed.,  182  a.     Nor  can  one  contract:  "  per  MauU,  J.,   10  C.  B. 

bond   merge  another  bond:    6  Rep.  573. 
45  b. 

B.CL.  T 
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to  pay  a  sum  of  money  actually  due,  the  remedy  thence- 
forth must  be  upon  the  covenant,  and  not  upon  the  original 
cause  of  action  (/). 

In  Middleditch  v.  EUk  (g)  it  is  observed, — "  The  general 
principle  is  clear,  that,  where  a  debt  is  secured  by  a  bond, 
covenant,  or  other  specialty,  there  the  obligation  by  simple 
contract  is  gone :  the  lesser  security  is  merged  in  the 
greater ; "  and  the  principle  thus  stated  was  forcibly 
applied  by  the  Court  to  the  facts  before  them  in  the  case 
just  mentioned. 

In  order  to  trace  out  the  full  operation  of  the  doctrine  of 
merger,  let  us  suppose  that  A.,  being  indebted  to  B.,  in  the 
sum  of  1001.  for  goods  sold  and  delivered,  accepts  a  bill  of 
exchange  drawn  upon  him  by  B.  at  a  date  certain  for  that 
amount,  and  that  the  bill  is  taken  by  B.  in  lieu  of  imme- 
diate payment,  the  effect  of  this  transaction  will  be  to 
suspend  or  postpone,  until  the  bill  falls  due,  B.'s  right  of 
action  against  A.  in  respect  of  the  goods'  sold.  Let  us  next 
suppose,  that  the  bill  thus  given  is  dishonoured  at  maturity, 
and  that  B.,  in  lieu  of  then  proceeding  against  A.,  as  he 
would  be  entitled  to  do,  in  respect  either  of  his  original 
demand  or  upon  the  bill,  agrees  to  take  A.'s  bond  in  the 
penal  sum  of  2001.,  conditioned  for  the  payment  to  B.  of  the 
lOOZ.  above  mentioned,  and  interest  thereupon,  at  some  j 
future  day.  Now,  if  default  be  made  in  payment  of  the 
amount  thus  secured,  the  only  remedy  at  law  available  to 
B.  against  A.  will  be  by  action  upon  the  bond,  his  right  of 
suit,  whether  in  respect  of  his  original  claim  or  of  the  bill, 
having  become  merged  in  and  extinguished  by  the  instru- 
ment under  seal.  To  pursue  this  inquiry  a  step  further, 
let  us  suppose  that  B.  recovers  judgment  in  an  action  of 
debt  upon  the  bond  against  A.,  the  sole  mode  of  obtaining 
satisfaction  from  his  debtor  thenceforth  available  to  B.  will 

(/)  Post,  p.  275  (0.  9  Q.  B.  147. 

(ff)  2Exch.  626.   See  Petehv.  Zj/on, 
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be  upon  the  judgment  in  which  the  bond  debt  will  in  itself 
have  become  merged,  in  accordance  with  a  principle  already 
explained,  and  which  is  expressed  by  the  legal  phrase 
transit  in  rem  judicatam  (h) . 

But  although  the  doctrine  of  merger  in  Connection  with 
specialties  is  in  theory  thus  simple,  difficulty  occurs  not 
unfrequently  in  applying  it,  for  the  rule  in  question  is  sub- 
ject to  some  qualifications,  which  must  now  be  noticed. 

"  In  general,"  says  Baylcy,  J.,  in  Twopenny  v.  Young  (i), 

"  where  a  simple  contract  security  for  a  debt  is  given,  it  is 

I  extinguished  by  a  specialty  security,  if  the  remedy  given  by 

I  the  latter   is   co-extensive  icith  that  tvhich  the  creditor  had 

wpon  the  former."     Observing  the  qualification  thus  intro- 

i  duced  into  the  rule,  we  may  conclude  that  a  bond  given 

I  for  a  limited  sum  would  not  operate  to  merge  a  debt  of 

indefinite  amount  {k),  and  that  the  contract  under  seal  of  a 

surety  will  not  by  operation  of  law  extinguish  the  simple 

contract  debt  of  the  principal  (Z).     So,  if  one  of  two  makers 

of  a  joint  and  several  promissory  note  executes  to   the 

holder  a  mortgage  to  secure  the  amount,  and  covenants 

therein  to  pay  it,  the  other  maker  is  not  thus  discharged  ; 

the  remedy  given  by  the  specialty  being  confined  to  one  of 

the  debtors  only,  and  therefore  not  co-extensive  with  that 

which  the  creditor  had  upon  the  note  (/«). 

"VMiere  indeed  it  clearly  appears  on  the  face  of  an  instru- 
ment under  seal  that  the  intention  of  the  parties  to  it  was, 
that  the  original  debt  secured  thereby  should  continue  to 
i  exist,  or  that  the  security  (if  any)  previously  given  should 
remain  in  force,  effect  will  be  given  to  their  intention  (;i). 


(A)  See  Florence  v.  Jenings,  2  C.  B.  Boater  v.  Mayor,  19  Id.  76  ;  Solbj  v. 

N.  S.  454.  Forbes,  2  Brod.  &  B.  38 ;  22  R.  R.  641 ; 

(i)  3  B.  &  C.  208.  Twopenny  y.  Young,  3  B.  &  C.  208. 

[V)  Norfolk  R.  C.  v.  M'Namara,  3  («)  Boalerx.  Mayor,  19C.B.,  N.  S. 

Exch.  628,  63 1 .  76,  82,  83,  explaining  Price  t.  Moulton, 

(0   Whitex.  C'uyler,  6T.  R.  176;  3  R.  10  C.  B.  561 ;  Commissioner  of  Stamps 

^.147;  Holmesv. Bell,  Z'i,i..&Gi.2n.  v.   Hope,   (1891),  App.  Gas.  476   (in 

(m)  Ansell  v.  Baker,  15  Q.  B.  20  ;  which  case  see  the  remarks  on  Price  v. 

Sharpe  v.  Gibbs,  16  C.  B.,  N.  S.  527  ;  Moulton). 

T    2 


276  CONTRACTS  GENERALLY, 

^PJ^^  Inasmuch  as  a  deed  is  a  "  solemn  and  authentic  act," 

by  deed. 

**  a  man,"  says  Sir  William  Blackstone  (o),  "  shall  awaya 
be  estopped  by  his  own  deed,  or  not  permitted  to  aver  or- 
prove  anything  in  contradiction  to  what  he  has  once  so 
solemnly  and  deliberately  avowed."  "  The  principle,"  says 
Taunton,  J.  (p),  "is  that,  where  a  man  has  entered  into  a 
solemn  engagement  by  deed  under  his  hand  and  seal  as  to 
certain  facts,  he  shall  not  be  permitted  to  deny  any  matter 
which  he  has  so  asserted." 

As  illustrating  the  operation  of  the  rule  just  stated, 
Horton  v.  The  Westminstei'  Improvement  Commissioners  (q) 
may  be  consulted. 

In  Hill  V.  The  Proprietors  of  the  Manchester  Water- 
works (r)  the  obligor  of  a  bond  reciting  a  certain  considera- 
tion was  held  to  be  estopped  from  pleading  that  the  con- 
sideration was  in  fact  different  from  that  recited  (s).  . 

Both  the  foregoing  cases,  besides  exemplifying  the 
doctrine  of  estoppel  by  deed,  may  usefully  be  consulted 
with  reference  to  this  important  qualification  of  it — that  a 
deed  is  not  in  all  cases  conclusive  by  way  of  estoppel,  but 
is  impeachable  for  fraud  or  illegality. 
miiuUl'  -^^^  leading  authority,  however,  in  support  of  the  quali- 

fication just  specified  of  the  doctrine  of  estoppel  by  deed  ia 
Collins  V.  Blantern  (t),  which  established  that  illegality 
may  be  pleaded  as  a  defence  to  an  action  on  a  contrael 
under  seal. 

(o)  2  Com.  295.  seal  of  the  company  was  affixed  withou 

Ip)  Bowman  v.  Taylor,  2  Ad.  &  E.  lawful  authority,  regard  being  had  t 

291.     "The  principle  of  estoppel   is  statutory    requirements:    D'Arep   T 

that,  whether  there  oe  a  cause  of  action  Tamar,  ^c,  R.  C,  L.  R.  2  Ex.  158. 
or  not,  the  party  cannot  allege  it : "  (r)  2  B.  &  Ad.  544. 

per  Coleridge,  J.,  Parkes  v.  Smith,  15  [s)  However,  "  an  estoppel  can  onl; 

Q.  B.  312.  be  effected  by  what    is   expnss  an? 

{q)  7   Exch.   780,   and  cases  there  clearly  a  statement  by  which  the  partiei 

cited ;    London  and  Cotttinental  Ass.  mean  to  bind  themselves  in  luakin: 

Soc.  V.  Redgrave,  4  C.  B.,  N.  S.  524  ;  their   contract"   (per  Bowen,  L.   J. 

Bowman   v.    Taylor,  supra  ;  Hill*   v.  Omcard  Building  Society  v.  Smithion 

Laming,  9  Exch.  256.  (1893)  1  Ch.  at  p.  14). 

In  an  action  on  a  bond  against  a  {t)  2  Wils.  341  ;  1  Sm.  L.  C,  Wi 

company,  it  is  a  good  defence  that  the  ed.,  398. 
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There,  to  a  declaration  in  debt  on  a  joint  and  several 
bond  for  700/.  the  defendant  pleaded  the  following  facts  : — 
That,  before  and  at  the  time  of  making  the  bond  in  question 
and  the  promissory  note  presently  mentioned,  his  (the 
defendant's)  co-obligors,  together  with  three  other  parties, 
stood  indicted  at  the  suit  of  one  John  Eudge  for  wilful  and 
corrupt  perjury,  and  had  severally  pleaded  not  guilty  to 
the  charge ;  that  when  the  trial  was  about  to  come  on,  it 
was  agreed  between  John  Eudge  (the  prosecutor),  the 
plaintiff,  and  the  parties  indicted,  that  the  plaintiff  should 
give  to  the  prosecutor  his  note  for  350L  as  a  consideration 
for  his  not  appearing  to  give  evidence  at  the  trial ;  it 
being  further  agreed  that  the  bond  sued  upon  should  be 
executed  by  the  defendant  Blantern  and  his  co-obligors 
to  the  plaintiff,  to  indemnify  him  in  respect  of  the  note  on 
which  he  had,  as  just  mentioned,  become  liable  to  the 
prosecutor. 

Upon  demurrer  to  the  above  plea,  it  was  mainly  contended 
on  behalf  of  the  plaintiff,  that,  the  bond  appearing  on  the 
face  of  it  to  be  good  and  lawful,  no  averment  could  be 
admitted  to  show  that  it  had,  in  fact,  been  given  upon  an 
illegal  consideration. 

In  the  judgment  delivered  by  Wilmot,  C.  J.,  in  the  above 
celebrated  case,  three  points  solemnly  discussed  demand 
our  attention : — 1.  Whether,  on  the  facts  alleged,  the  con- 
sideration for  giving  the  bond  was  illegal.  2.  Whether  a 
bond  given  for  an  illegal  consideration  is  void  at  common 
law  ah  initio.  3.  Whether,  supposing  the  bond  to  be  void, 
the  facts  disclosed  in  the  plea  to  show  that  it  was  so,  could 
be  averred  and  pleaded. 

With  regard  to  the  1st  point  above  specified,  the  Court 
remarked,  "  This  is  an  agreement  to  stifle  a  prosecution 
for  wilful  and  corrupt  perjury,  a  crime  most  detrimental  to 
the  commonwealth;  for  it  is  the  duty  of  every  man  to 
prosecute,  appear  against,  and  bring  offenders  of  this  sort 
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to  justice  («) The   promissory  note  was  certainly 

void :  what  right,  then,  hath  the  plaintiff  to  recover  upon 
this  bond,  which  was  given  to  indemnify  him  from  a  note 
that  was  void  ?  They  are  both  bad,  the  consideration  for 
giving  them  being  wicked  and  unlawful." 

As  to  the  2nd  point,  the  Court  held  the  bond  to  be  void 
ab  initio,  according  to  the  principle  laid  down  in  the  Insti- 
tutes of  Justinian  (r).  Quod  turpi  ex  causa  promissum  est, 
veluti  «i  quis  homicidium  vel  sacrilegium  se  facturum  pro- 
mittat,  non  valet. 

"  This,"  the  Court  proceeded  to  observe,  with  reference 
to  the  case  before  them,  "  is  a  contract  to  tempt  a  man  to 
transgress  the  law,  to  do  that  which  is  injurious  to  the 
community :  it  is  void  by  the  common  law,  and  the  reason 
why  the  common  law  says  such  contracts  are  void  is  for 
the  public  good.  You  shall  not  stipulate  for  iniquity.  All 
writers  upon  our  law  agree  in  this, — no  polluted  hand  shall 
touch  the  pure  fountains  of  Justice.  Whoever  is  a  party 
to  an  unlawful  contract,  if  he  hath  once  paid  the  money 
stipulated  to  be  paid  in  pursuance  thereof,  he  shall  not 
have  the  help  of  a  Court  to  fetch  it  back  again  "  (tv). 

As  to  the  3rd  point,  viz.,  whether  the  matter  relied  upon 
as  a  defence  could  be  pleaded?  the  Court  remarked — "It 
is  now  objected  as  a  maxim,  that  the  law  will  not  endure  a 

(m)  See  JKWr  v.  Zewwaw,  6  Q.B.  308;  delivered  for  an  illegal  purpose,  the 

S.  C,  9  Q.  B.  371,  followed  in  Wind-  person  who  has  so  paid  the  money  or 

hill  Local  Board  v.   Vint,  46  Ch.  D.  delivered  the  goods  may  recover  them 

351 ;  Reg.  v.  Eardey,  14  Q.  B.   529  ;  back    before    the    illegal    purpose    is 

Reg.  V.  Blakenwre,  Id.  544 ;  Masters  carried  out,"  (cf.  Taylor  v.  Bowers,  1 

v.  Ibberson,  8  C.  B.  100  ;  AUeyne  v.  Q.  B.  D.  291),  requires  further  con- 

Reg.,  5  E.  &  B.   399 ;    Williams  v.  sideration.     However,  where  money  is 

Bayley,  L.  R.  1  H.  L.  200,  explained  paid  in  respect  of  an  illegal  contract, 

Flower   v.  Sadler,  10  Q.  B.  D.  572,  to  a  stakenolder,   the  same  may  be 

Maclatehie  v.  Haslam,  65  L.  T.  N.  S.  recovered  back  if  notice  be  given  before 

691 ;   Clubb  v.  Hutson,  18  C.  B.  N.  S.  it  is  paid  over;  Hastelow  v.  Jackson, 

414.  8  B.  &  C.  221 ;  Barclay  v.  Pearson, 

Iv)  I.  3,  19,  24.  (1893)  2  Ch.  154;  a  case  arising  out  of 

(m?)  Cf .   on  this  point   Eearley  v.  a  missing  word  competition,  where  the 

Thomson,  24  Q.  B.  D.  742.    Fry,  L.J.,  illegality   was    that    the    competition 

sun^ests  that  the  dictum  of  Mellish,  constituted  a  lottery  within  the  meaa> 

L.J.,    "if  money  is  paid,   or  goods  icg  of  42  Geo.  III.  c.  119. 
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fact  in  pais  dehors  a  specialty  to  be  averred  against  it,  and 

that  a  deed  cannot  be  defeated  by  anything  less  than  a 

deed,  and  a  record  by  a  record  (x) ;  and  that,  if  there  be  no 

consideration  for  a  bond,  it  is  a  gift.     I  answer  that  the 

present  condition  is  for  the  payment  of  a  gum  of  money, 

but  that  payment  to  be  made  was  grounded  upon  a  vicious 

consideration,  which  is  not  inconsistent  with  the  condition 

of  the  bond,  but  strikes  at  the  contract  itself  in  such  a 

manner  as  shows  that  in  truth  the  bond  never  had  any  legal 

entity ;  and  if  it  never  had  any  being  at  all,  then  the  rule 

or  maxim,  that  a  deed  must  be  defeated  by  a  deed  of  equal 

*  strength,  does  not  apply  to  this  case.     The  law  will  legiti- 

\  mate  the  showing  it  void  ah  initio^  and  this  can  only  be 

1  done  by  pleading." 

It  would  be  wholly  unnecessary  to  cite  many  cases  at 
length  {y),  with  a  view  to  fortifying  the  conclusions  arrived 
at  on  arguments  so  convincing  as  those  above  abstracted ; 
but  attention  may  properly  be  directed  to  some  few 
additional  authorities  in  regard  to  the  particular  qualifica- 
tion of  the  rule  as  to  estoppel  by  deed  now  under  notice. 

In  The  Gas  Light  and  Coke  Company  v.  Turner  {z),  a 
plea  to  an  action  of  covenant  for  rent  due  under  a  lease 
alleging  that  the  premises  in  question  were  demised  to  the 
defendant  for  an  unlawful  purpose,  was  held  to  be  good. 
"  The  objection  that  has  been  urged  on  the  part  of  the 

{x)  An  obligation   by    record  may  premises  held  under  a  written  agree - 

however,   be  released    by  deed:    per  ment  into  which  defendant  had  been 

Parle,  B.,  Barker  v.  St.  Quinion,  12  induced  by  plaintiff's    misrepresenta- 

'   M.   &  "W.  453.     See  the  authorities  tions  to  enter.     Ejectment  was  held 

cited  Leg.  Max.  6th  ed.,  832  et  seq.  maintainable,  inasmuch  as  an  interest 

(y)  See  Duvergier  t.  Fellowes,  1  01.  in  the  demised  premises  had  actually 

&  F.  39  ;  Simpson  v.  Lord  Sowden,  passed  by  the  agreement.     The  ground 

9  CL  &  F.  61  ;  Jones  v.  Waite,  Id.  of  the  decision  in  i^«-e<  v.  JTi// is  stated 

101 ;    Evans  v.    Edmonds,   13  C.    B.  per  Maule,  J.,  15  C.  B.  611 ;  et  vide 

777;  Canham\.  Barry,  15  C.  B.  597;  per  Blackburn,  J.,  Beg.  v.  Saddlers' 

loundy.  Grimwade,  39  Ch.  D.  605.  Co.,  32  L.   J.,  Q.  B.  343.     See  also 

{£)  5  Bing.  N.  C.  666  ;  S.  C,  Id.  Lord  Ward  v.  nimleij,  5  H.  &  N.  87 ; 

324,  with  which  compare  Feret\.  Rill,  Judgm.,  Fisher  v.  Tully,  3  App.  Cas. 

15  C.  B.  207  ;  there  plaintiff  had  been  639. 
forcibly  expelled   by  defendant  from 
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defendant,"  said  Tindal,  C.  J.,  delivering  the  judgment  of 
the  Court  in  that  case,  "  is,  that  this  is  an  action  founded 
upon  a  contract,  and  that  a  Court  of  law  will  not  lend  its 
aid  to  enforce  the  performance  of  a  contract  between  parties 
which  appears  upon  the  face  of  the  record  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express 
purpose  of  carrying  into  effect  that  which  is  prohibited  by 
the  law  of  the  land.  And  we  think,  both  from  authority 
and  reason,  this  objection  must  be  allowed  to  prevail. 
That  no  legal  distinction  can  be  supported  between  the 
application  of  this  objection  to  parol  contracts  and  to  con- 
tracts under  seal  appears  the  necessary  inference  from  the 
cases  of  Collins  v.  Blantern  (a)  and  Paxton  v.  Popham  (6), 
in  both  which  cases  the  principle  above  laid  down  was 
acted  upon  by  the  Court ;  and  in  each  of  which  the  action 
was  upon  a  bond ;  and  it  would,  indeed,  be  inconsistent 
with  reason  and  principle  to  hold,  that,  by  the  mere  cere- 
mony of  putting  a  seal  to  an  instrument,  that  is,  by  the 
voluntary  act  of  the  parties  themselves,  a  contract  which 
was  void  in  itself  on  the  ground  of  its  being  in  violation  of 
the  law  of  the  land,  should  be  deemed  valid,  and  an  action 
be  maintainable  thereon  in  a  Court  of  justice." 

In  Higgins  v.  Pitt  (e),  the  plaintiff  sued  for  the  breach  of 
a  covenant  contained  in  a  composition  deed,  whereby  the 
defendant  and  others  had  covenanted  to  indemnify  the 
plaintiff  from  all  loss,  &c.,  in  respect  of  certain  acceptances 
of  his  outstanding  at  the  execution  of  the  said  deed.  To 
this  declaration  the  defendant  pleaded  that  before  executing 
the  said  indenture  an  agreement  was  entered  into  between 
the  defendant,  J.  H.  (his  partner),  and  the  plaintiff,  under 
which  the  defendant  and  J.  H.  were  to  receive  from  the 
plaintiff  more  than  his  other  creditors.  The  Court  held 
this  plea  to  be  good,  on  the  ground  that  every  such  secret 


S 


a)  Ant€,  p»  276. 
'»)  9  East,  408. 


(c)  4  Esch.  312. 
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bargain  is  a  fraud  on  the  creditors  and  void  when  it  is 
made  (d) ;  so  that  it  cannot  be  enforced  even  against  a 
particeps  criminis  (e). 

In  Mallalieu  v.  Hodgson  (/),  the  effect  of  fraud  in  invali- 
dating a  deed  was  also  much  considered.  And  from  Hirsch- 
feld  V.  The  London,  Brighton  and  South  Coast  R.  C.  (g),  we 
infer  that  a  fraudulent  representation  inducing  the  plaintiff 
to  execute  a  release  under  seal  may  be  set  up  by  way  of 
reply  to  a  defence  founded  upon  the  deed  of  release. 

The  decision  of  the  Court  of  Error  in  Fishery.  Bridges  (h), 
is  important  with  reference  to  the  subject  above  adverted  to. 
There,  to  a  declaration  in  covenant  for  the  payment  of  a 
certain  sum  of  money,  the  defendant  pleaded  that,  before 
the  making  of  the  deed  declared  upon,  it  was  unlawfully 
agreed  between  the  plaintiff  and  defendant  that  the  former 
should  sell  and  the  latter  purchase  of  him  a  conveyance  of 
land  for  a  term  of  years,  in  consideration  of  a  sum  of  money 
to  be  paid  by  the  defendant  to  the  plaintiff,  "  to  the  intent 
and  in  order  and  for  the  purpose,  as  the  plaintiff  at  the 
time  of  the  making  the  said  agreement  well  knew,"  that 
the  land  should  be  sold  by  lottery,  contrary  to  statute ; 
that  afterwards,  "  in  pursuance  of  the  said  illegal  agree- 
ment," the  land  was  assigned  for  the  term,  and  a  part  of 
the  purchase  money  remaining  unpaid,  the  defendant,  to 
secure  the  payment  thereof,  made  the  deed  and  covenant  in 
the  declaration  mentioned.  Upon  these  pleadings  the 
Court  of  Queen's  Bench  held,  that  the  contract  in  question 
appeared  to  have  been  made  after  the  illegal  transaction 
between  the  plaintiff  and  defendant  had  terminated ;  that 


{d)  See  per  Mellor,  J.,  JDauglish  v.  {g)  2  Q.  B.  D.  1. 

Temient,  L.  R.  2  Q.  B.  54  ;  approved  (A)  3  E.  &  B.  642  (followed  in  Geere 

in  Exp.  Milner,  15  Q.  B.  D.  605.  v.  Mare,  2  H.   &  C.  339,  345,  346), 

(e)  See  Atkinson  v.  Denby,  7  H.  &  with  which  compare  Hill  v.  Fox,  4  H. 

N.  934  ;  S.  C,  6  Id.  778.  &  N.  359.     See  Att.-Gen.  v.  Holling- 

(/)  16  Q.  B.  689,  and  cases  cited  worth,  2  H.  &  N.  416 ;  O'Connor  v. 

Id.    706,    707.     See  per   Parke,   B.,  Bradshaw,  5  Exch.  882.     See,  how- 

Smith  V.  Salzmann,  9  Exch.  543.  ever,  1  Sm.  L.  C,  9th  ed.,  422. 
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it  formed  no  part  of  such  transaction,  and  was  consequently 
unaffected  by  it.  The  judgment  thus  given  was,  however, 
reversed  in  error  upon  reasoning  of  the  following  kind  ; — 
the  original  agreement  was  clearly  tainted  with  illegality, 
inasmuch  as  all  lotteries  are  prohibited  by  the  stat.  10  &  11 
Will.  3,  c.  17,  s.  1 :  and  by  the  12  Geo.  2,  c.  28,  s.  4,  all 
sales  of  houses,  lands,  &c.,  by  lottery  are  declared  to  be 
void  to  all  intents  and  purposes.  The  agreement  being 
illegal,  then,  no  action  could  have  been  brought  to  recover 
the  purchase-money  of  the  land  which  was  the  subject- 
matter  thereof  ;  and  the  covenant  accordingly,  being 
connected  with  an  illegal  agreement,  could  not  be  en- 
forced (i).  And,  further,  even  if  the  plea  above  abstracted 
were  not  to  be  understood  as  alleging  that  the  covenant 
declared  upon  was  given  in  pursuance  of  an  illegal  agree- 
ment, it  would,  remarked  the  Court  of  Exchequer  Chamber, 
still  show  a  good  defence  to  the  action,  for  "  the  covenant 
was  given  for  the  payment  of  the  purchase-money.  It 
springs  from  and  is  the  creature  of  that  illegal  agreement ; 
and  if  the  law  would  not  enforce  the  illegal  contract,  so 
neither  will  it  allow  parties  to  enforce  a  security  for 
purchase-money,  which,  by  the  original  bargain,  was 
tainted  with  illegality." 

Since  the  case  of  Collins  v.  Blantern  it  has  been  held  as 
settled  law,  that  a  deed  is  impeachable  on  the  ground  of 
illegality  or  of  fraud,  which,  as  already  stated  {]),  "  vitiates 
everything,"  and  to  which  the  reasoning  of  Lord  Chief 
Justice  Wilmot,  already  cited,  applies  quite  as  forcibly  as 
to  illegality. 

But  although  the  general  rule  is  free  from  doubt,  that 
fraud  or  illegality  may  afford  a  good  defence  to  an  action 
upon  a  contract  under  seal,  it  would  be  erroneous  to  affirm 
that  a  deed  tainted  with  illegality  or  fraud  in  its  inception 


(i)  Paxton  v.  Popham,  9  East,  408 ; 
G(u  Light  Co.  V.  Turner,  6  Bing.  X.  C. 


324 :  S.  C,  5  Id.  666. 
(J)  Ante,  p.  261. 
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is  necessarily  void,  and  without  "  any  legal  entity  "  (k),  as 
between  all  parties  and  for  all  purposes  (l). 

It  could  not,  indeed,  be  contended  after  perusing  the 
cases  below  cited  (m),  that  a  party  to  a  contract  under  seal 
is  in  general  estopped  from  alleging  his  oyvm  fraud,  or  his 
own  participation  in  an  illegal  transaction  by  way  of  answer 
to  an  action  upon  the  deed.  But  nevertheless  a  conveyance 
made  with  the  object  of  contravening  some  particular 
statute  may  be  invalidated  thereby  quoad  that  object,  and 
yet  may  remain  good  and  effectual  as  a  conveyance  against 
the  grantor.  Thus  a  conveyance  made  for  the  mere  purpose 
of  conferring  a  vote  has  been  held  void  only  to  the  extent 
of  preventing  the  right  of  voting  from  being  acquired,  but 
valid  between  the  parties  to  pass  an  interest  in  the  land  (n) . 
And  an  assignment  of  goods  in  fraud  of  creditors  may  be 
binding  and  unimpeachable  as  between  the  assignor  and 
assignee  (o).  In  these  and  other  cases  of  a  like  kind,  the 
legal  maxim  would  seem  forcibly  to  apply, — Quod  fieri  non 
debet  factum  valet.  Every  transaction  is,  moreover,  accord- 
ing to  an  universal  rule,  presumed  to  be  valid ;  so  that 
the  proof  of  fraud  lies  upon  the  party  by  whom  it  is 
impugned  {p). 

"  The  doctrine  of  estoppel,"  says  Lord  Denman,  C.  J.  {q), 
"  has  been  guarded  with  great  strictness ;  not  because  the 
party  enforcing  it  necessarily  wishes  to  exclude  the  truth, 

(A)  Ante,  p.  279.  85,  and  cases  cited  per  Maule,  J.,  Id. 

(/)  See   Waugh  v.  Morris,  L.  R.  8  95.     See  Marshall  \.  Bown,  7  M.  & 

Q.  B.  202.  Gr.  188 ;    Callaghati  t.  Callaghan,  8 

{m)  Collim     v.     Blantem,     ante,  01.  &  F.  374. 
p.  276  ;  Higgins  v.  Pitt,  ante,  p.  280 ;  (o)  Bessey  \.    Wyndham,    6  Q.   B. 

(with  which,  however,  compare  Mai-  166,   recognising    Doe  d.   Boberts  v. 

lalieu  T.   Eodgson,  ante,   p.  281,  and  Roberts,  2  B.  &  Aid.  367  ;   20  R.  R. 

the  remarks  per  Cnr.  in  i)oe  d.  jRoi^r^s,  477.     Boives  \.  Foster,  2  H.   &.  X. 

v.  Roberts,  2  B.  &  Aid.  369,  370  ;  20  779,  is  clearly  distinguishable  from  the 

E.  R.  477) ;  Fisher  v.  Bridges,  3  E.  &  cases  cited  supra. 
B.642;  Geerex.  Mare,2'K.kC.  339,  {p)  Per  Parke,   B.,    8  Exch.   400. 

345,  346;  Evans  v.  Edmonds,  13  C.  B.  As  to  the  maxim  supra,  see  Leg.  Max., 

777;   Wontner  v.  Shairp,  4  C.  B.  404  ;  6th  ed.,  pp.  175,  289,  and  cases  there 

Watson  V.    Earl   of   Charlemont,    12  cited.     1  Sm.  L.  C,  9th  ed.,  421. 
Q.  B.  856,  864.  {q)  2  Ad.  &  E.  289. 

(»)  Phillpotts  V.  Phillpotts,  10  C.  B. 
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Relief  in 

equity 

against 

fraudulent 

deed. 


Considera- 
tion not 
necessary 
to  support 
deed. 


for  it  is  rather  to  be  supposed  that  that  is  true  which  the 
opposite  party  has  ah-eady  recited  under  his  hand  and 
seal,  but  because  the  estoppel  may  exclude  the  truth."  It 
is,  therefore,  a  recognised  rule  that  estoppels  must  be 
certain  (r) .  And  where  the  matter  relied  upon  as  an  estoppel 
occurs  in  the  recital  of  a  deed,  the  Court  will  look  narrowly 
at  the  words  used ;  for,  although  when  a  recital  is  intended 
to  be  a  statement  which  all  the  parties  to  the  deed  have 
mutually  agreed  to  admit  as  true,  it  is  an  estoppel  upon 
all ;  yet  when  it  is  intended  to  be  the  statement  of  one 
party  only,  the  estoppel  is  confined  to  that  party ;  the 
intention  being  ascertained  from  construing  the  instru- 
ment («). 

Fraud  may  then  be  set  up  as  a  good  defence  at  law  to  an 
action,  even  upon  so  solemnly  authenticated  an  instrument 
as  a  deed,  and  although  the  stat.  13  Eliz.  c.  5  {t)  has  rendered 
utterly  void  as  against  creditors  fraudulent  bonds,  grants, 
or  conveyances,  &c.,  it  is  nevertheless  to  Courts  of  equity 
that  recourse  is  usually  had  where  the  execution  of  a  deed 
has  been  obtained  by  collusion  or  through  misrepresentation 
or  fraud.  Where  execution  of  a  deed,  ex.  gr.,  a  bond,  has 
been  obtained  by  a  party  under  circumstances  savouring  of 
fraud,  it  may  often  be  advisable  to  sue  in  equity  with  a 
view  to  having  the  deed  declared  void,  and  for  its  dehvery 
up  and  cancellation,  rather  than  to  await  proceedings  upon 
it  at  law. 

Closely  related  to  the  doctrine  of  estoppel  is  this  proposi- 
tion— that  "  a  deed  requires  no  consideration  to  support 


(r)  Kepp  V.  Wiggett,  10  C.  B.  35 ; 
Onward  Building  Co.  v.  Smithson. 
(1893)  1  Oh.  1. 

(«)  Judgm.,  Stroughill  t.  Btick,  14 
Q.  B.  787 ;  Young  v.  Raincock,  7  C. 
B.  310  ;  Wilei  v.  Woodward,  5  Exch. 
557 ;  Carpenter  t.  BuUer,  8  M.  &  W. 
112;  per  Martin,  B.,  South  Eoitern 
R.  C.  V.  Warton,  6  H.  &  N.  527; 
Foster  v.  Mentor  As.  Co.,  3  E.  &  B. 
48.     An  estoppel  by  deed  extends  to 


persons  claiming  under  the  party  who 
IS  estopped.  But  the  recitals  to  a  deed 
will  not  estop  a  party  in  an  action  not 
founded  on  the  deed  but  collateral  to 
it;  Hz  parte  Morgan,  re  Simpson,  2 
Oh.  D.  89. 

(<)  See  for  instance,  Spencer  v.  SlaUr, 

4  Q.  B.  D.  13,  distinguished  in  Boldero 
V.   Loiidoti  S;   Westminster  Disc.   Co., 

5  Ex.  D.  51. 
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it "  («).  Where  a  contract  has  been  duly  executed  by  sealing 
and  delivery — not  being  a  deed  of  feoffment,  nor  operating 
by  the  Statute  of  Uses — the  solemnity  of  the  instrument 
dispenses,  as  between  the  parties  to  it  (if  it  be  a  deed  inter 
^partes),  or,  as  between  the  obhgor  and  obligee  (if  it  be  a 
bond),  with  the  necessity  of  a  consideration.  "  A  man 
may,  therefore,"  as  once  observed  by  Lord  Mansfield  {v), 
"ivithout  consideration,  enter  into  an  express  covenant 
under  hand  and  seal ;  "  and  as  Blackstone  (w),  tells  us,  if 
a  man  enters  into  a  voluntary  bond,  "he  shall  not  be 
allowed  to  aver  the  want  of  a  consideration,  in  order  to 
evade  the  payment :  for  every  bond,  from  the  solemnity  of 
the  instrument,  carries  with  it  an  internal  e^ddence  of  a 
good  consideration ;  "  so  that  Courts  of  justice  will  support 
it,  in  the  absence  of  fraud  as  against  the  obligor  himself, 
though  not,  in  general,  "  to  the  prejudice  of  creditors  or 
strangers  to  the  contract  "  (x). 

A  deed,  however,  as  we  have  already  seen  (y),  is  impeach- 
able for  fraud ;  and  one  main  ingredient  in  fraud,  or  in  the 
proof  of  it,  is  not  unf requently  a  want  of  consideration  (^r) . 
When,  moreover,  the  inquiry  is  respecting  the  operation  of 
a  deed  with  reference  to  the  rights  of  third  parties,  proof  of 
the  absence  of  consideration  may  be  almost  conclusive 
evidence  of  collusive  dealing  and  of  an  intention  to  defraud ; 
and  this  remark  will  apply,  whether  the  transaction  in 
question  be  considered  according  to  the  principles  of  our 
common  law,  or  with  reference  to  the  specific  provisions  of 


(«)  As  to  a  bond  or  covenant  in  re-  (y)  Ante,  pp.  276,  282. 

straint  of  trade,  post,  p.  356,  et  seq.  (z)  Equity,  however,  will  not  relieve 

{v)  Shubrick  v.   Salmond,   3   Burr.  against  a  voluntary  gift,  if  there  were 

1639  ;  Judgm.,  Morley  v.  Boothby,  3  no  undue  influence  :  Judgm.  Hugtienin 

Bing.  Ill,  112.  V.    Baseley,    14   Yes.    290;    9  R.  R. 

{w)  2  Com.  446  :  per  Lord  Kentjon,  148,   276  ;  Preface,  vi.     The  cases  in 

C.  J.,  Falloives  v.  Taylor,  7  T.  R.  475,  which  equity  interposes  or  refuses  its 

477  ;  per  Abbott,  C.  J.,  Irons  v.  Small-  aid  in  favour  of  volunteers,  are  collected 

piece,  2  B.  &  Aid.  551,  554.;  21  R.  R.  in  Watson's  Comp.  of  Equity;  ubi  vide 

395  ;  Smith  v.  Scott,  6  C.  B.,N.  S. 771.  Index,  title  "  Voluntary  Gifts."     See 

{x)  2  Bla.  Com.  446.  Morley  v.  Loityhimn,  (1893)  1  Ch.  736. 
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the  statutes  13  Eliz.  c.  5  (a)  (upon  which  Tuyne's  case  {h) 
was  decided),  and  27  Eliz.  c.  4  (c). 

Assuming,  however,  that  there  is  consideration  for  a  deed, 
that  consideration  may  be  of  one  or  other  of  two  kinds — it 
may  be  a  good  or  it  may  be  a  valuable  consideration.  The 
distinction  here  presenting  itself  is  clearly  explained  by 
Blackstone(^,  who  says,  that  "  a  good  consideration  is  such 
as  that  of  blood,  or  of  natural  love  and  affection,"  and  "is 
founded  on  motives  of  generosity,  prudence,  and  natural 
duty ; "  whereas,  a  **  valuable  consideration  is  such  as 
money,  marriage,  or  the  like,  which  the  law  esteems  an 
equivalent  given  for  the  grant." 

Now,  the  above  distinction  is  in  very  many  cases  ex- 
tremely material,  inasmuch  as  a  voluntary  deed,  i.e.,  a  deed 
made  without  any  consideration  at  all,  or  even  for  a  good, 
though  not  for  a  valuable  consideration  is  void  (when 
executed  by  an  insolvent  party)  as  against  creditors,  by 
virtue  of  the  13  Eliz.  c.  5  (e).  Further,  a  deed  made 
without  any  consideration  or  even  for  a  good  consideration, 
was,  imtil  the  Voluntary  Conveyances  Act,  1893  (/),  void 
as  against  subsequent  bond  fide  purchasers  for  value,  and 
even  with  notice.     By  section  2  of  the  above-mentioned  act 

(d)  Made  perpetual  by  the  stat.  29  and  fraudulent  devices  and  practices, 

Eliz.  c.  5.  shall  be  disturbed,  hindered,  delared, 

(6)  3  Rep.  80;  1   Sm.  L.  C,  9th  or    defrayed,    shall    be    void.      'The 

ed.,  1.  Courts,  in  construing  the  statute,  have 

(c)  As  to  this  statute,  cf .  the  Volun-  held  it  to  include  deeds  made  without 

tary  Conveyances  Act,  1893,  infra.  consideration,    as    being   prima  facie 

(rf)  2  Com.  p.  297.     See  also  Shepp.  fraudulent,  because  necessarily  tending 

Touch,  p.  64.  to  delay  creditors.     But  the  question 

(c)  In  Gale  v.  Williamson,  8  M.  &  in  each  case  is,  whether  the  deed  is 

W.  405,  410,  Jtolfe,  B.,  speaking  of  fraudulent  or  not;   and  to  rebut  the 

the  Stat.  13  Eliz.  c.  5,  observes,  "It  is  presumption  of  fraud,  the  party  is  surely 

a  mistake  to  suppose  that  the  statute  at  liberty  to  give  in  evidence  all  the 

makes  void,  as  against  creditors,  all  circumstances  of  the  transaction,  not  to 

voluntary  deeds.     All  that  it  says  is  contradict  the  consideration  stated  in 

that  a   practice  of    making  covmous  the  deed,  but  to  take  it  out  of  the 

and   fraudulent  deeds  had    prevailed,  operation  of  the  statute."    As  to  the 

and    therefore,    that    all    feoffments,  avoidance  of  voluntary  settlements  by  a 

gifts,  &c.,  of  any  lands  or  goods  and  bankrupt,    see    the    Bankruptcy  Act, 

chattels,  as  against  the  persons  whose  1883  (46  &  47  Vict.  c.  52),  s.  47. 
actions,  debts,  ice,  by  such  covinous  (/)  56  k  57  Vict.  c.  21. 
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of  1893,  however,  it  is  enacted  that  no  voluntary  conveyance 
of  any  lands,  tenements,  or  hereditaments,  whether  made 
before  or  after  the  passing  of  the  Act,  if  in  fact  made  bond 
fide  and  without  any  fraudulent  intent,  shall  (g)  be  deemed 
fraudulent  or  covinous  within  the  meaning  of  27  Eliz.  c.  4 
by  reason  of  any  subsequent  purchase  for  value,  or  be 
defeated  under  any  of  the  provisions  of  such  Act  by  a 
conveyance  made  upon  any  such  purchase,  any  rule  of  law 
notwithstanding. 

But,  besides  cases  of  the  above  class,  there  are  others, 
connected  with  the  transfer  of  realty,  in  which  the  question 
as  to  the  existence  of  a  consideration  for  a  deed,  or  even  as 
to  the  nature  of  such  consideration,  may  have  an  important 
bearing  on  the  rights  and  liabilities  of  parties.  In  equity, 
for  instance,  a  feoffment  to  a  stranger  without  consideration 
or  declaration  of  a  trust,  is  (irrespectively  of  statute  law)  re- 
garded as  made  for  the  use  of  the  feoffor,  although  in  this 
case  the  legal  estate  would,  prior  to  the  Statute  of  Uses, 
have  become  transferred  to  and  vested  in  the  feoffee.  From 
the  absence  of  consideration  for  the  grant  and  of  any 
indication  of  a  contrary  intention,  equity  presumed  that  the 
feoffment  was  intended  to  be  for  the  use  of  the  feoffor, 
though  such  presumption  might  be  rebutted  by  showing  that 
any  the  smallest  consideration  had  passed  from  the  feoffee. 

The  effect  of  the  Statute  of  Uses  being  to  transfer  the  use 
into  possession,  its  operation  in  the  case  supposed,  that, 
namely,  of  a  feoffment  without  consideration,  would  be  to 
give  to  the  feoffor  the  seisin  and  possession  of  the  land, 
notwithstanding  livery  of  seisin  had  been  duly  made  to  the 
feoffee,  the  use  (according  to  the  technical  phrase),  under 
the  circumstances  supposed,  resulting  to  the  feoffor.  If, 
however,  the  feoffment  be  made  "  to  the  use  "  of  the  feoffee, 
the  case  is  different,  inasmuch  as  those  words  would,  before 

iff)  The  Act  does  not  affect  transactions  completed  before  the  passing  of  the 
Act,  cf.  s.  3. 
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the  statute,  have  raised  a  trust  for  the  benefit  of  the  feoffee, 
and  now,  by  its  operation,  vest  in  him  the  seisin  and 
possession  of  the  land.  Therefore,  since  the  Statute  of 
Uses,  it  has  become  requisite  to  a  feoffment,  either  that 
there  should  be  a  consideration  for  the  gift,  or  that  it 
should  be  expressed  to  be  made  not  simply  "  unto,"  but 
"  unto  and  to  the  use  of"  the  feoffee.  An  inspection  of  any 
ordinary  conveyance  will  show,  that  the  receipt  of  the 
nominal  consideration  expressed  therein  is  acknowledged 
by  the  grantor,  who  would  consequently  thus  be  estopped  at 
law,  in  the  absence  of  fraud,  from  calling  in  question,  at  any 
future  time,  the  fact  of  a  consideration  having  passed  (h) . 

Passing  on  to  a  notice  of  deeds  other  than  conveyances, 
and  assuming  that  there  is  neither  fraud  nor  illegality  in 
the  transaction  but  of  which  the  particular  instrument 
originates,  nor  anjiihing  appearing  in  contravention  of  any 
statute,  the  mere  absence  or  failure  of  consideration  for  a 
bond  or  covenant  will,  in  a  Court  of  law,  be  wholly  im- 
material (i).  Hence  arises  a  noticeable  distinction  between 
the  case  of  a  deed  founded  on  a  past  and  insufficient  con- 
sideration, and  a  deed  executed  with  a  view  to  carrying  out 
an  illegal  purpose :  the  former,  inasmuch  as  no  considera- 
tion at  all  is  required  to  support  the  contract,  being  good  (A-), 
whilst  the  latter  will  be  wholly  void  (t). 

With  respect  to  contracts  under  seal,  founded  upon 
illegal  considerations,  nothing  further  need  here  be  said, 
inasmuch  as  I  shall  presently  have  to  inquire  generally, 
and  at  some  length,  into  the  nature  of  the  consideration 
for  a  promise  and  of  the  subject-matter  of  an  agreement. 


(A)  See  H.  v.  Inhabs.  of  Cheadk,  Taylor,  7  T.  R.  475,  477,  as  to  which, 

3  B.  &  Ad.  833,  838.  see  Ji'drv.  Lcetnan,  15  L.  J.  Q.  B.  360. 

(»)  Per  Parke,  B.,   Wallia  v.  Day,  See  Fishery.  Bridges,  2  E.  &  B.  118, 

2  M.  &  W.  277.  126,  127 ;  S.  C.  (in  error),  3  Id.  642, 

{k)  Arg.  Beaumont  v.  Beeve,  8  Q.  cited  ante,  p.  281. 

B.  486,  and  cases  there  cited ;  Nye  v.  (/)  Binnington  \.    Wallis,   4   B.  & 

Moteley,  6  B.  &  C.   133;  Frieiid  v.  Aid.  650,  652;    Walker  v.  Perkim,  8 

Harrison,  2  C.  &  P.  584 ;  Falloxces  v.  Burr.  1568  ;  Fisher  v.  Bridges,  supra. 


CONTRACTS  GENERALLY.  289 

Another  peculiar  characteristic  of  a  contract  under  seal  specialty 

•^  ^  binds  the 

is  this,  that,  in  certain  cases,  it  will  bind  the  heir  and  ^®''"- 
sometimes  even  the  devisee  of  the  contracting  party. 
Where,  for  instance,  a  person  by  bond,  covenant,  or  other 
specialty,  binds  himself  and  his  heirs,  the  heir  and  devisee 
are  each  liable  for  the  default  of  the  ancestor  or  testator, 
to  the  extent  of  assets  freehold  and  copyhold  which  they 
have  taken  by  descent  or  devise  (m). 

In  order,  however,  to  render  the  heir  liable  on  the 
ancestor's  specialty,  it  is  necessary,  1st,  that  he  be  ex- 
pressly named  in  the  bond  or  covenant  («)  ;  and,  2ndly, 
that  he  have  assets  by  descent  from  the  covenantor;  for 
though  the  covenant  descends  to  the  heir,  whether  he 
inherits  any  estate  or  not,  it  cannot  be  effectually  put  in 
suit  until  he  has  assets  by  descent  (o). 

The  heir  of  an  obligor  will  clearly  not  be  liable  unless 
named  in  the  ancestor's  bond  (p),  though  the  personal 
representatives  of  one  who  contracts  by  specialty  are, 
although  not  named,  liable  to  the  extent  of  assets,  except 
on  a  covenant,  which,  from  its  nature,  must  be  performed 
by  the  covenantor  and  determines  by  his  death  (q) . 

A  remarkable  distinction  thus  presents  itself  between  a 
specialty  and  a  simple  contract,  for  liability  in  respect  of 
the  latter  must  be  enforced,  if  at  all,  against  the  personal 
representatives  of  the  contractor. 

The  stat.  32  &  33  Vict.  c.  46,  abolished  the  distinction  as 
to  priority  of  payment  which  formerly  existed  between  the 
specialty  and  simple  contract  debts  of  deceased  persons. 

(m)  11  Geo.  4  &  1  "Will.  4,  c.  47,  M.  &  "W.  256. 
88.  3,  4.     See  He  Taylor's  Estate,   8  [p)  See  Barber    v.   Fox,   2   "Wms. 

Exch.  384.  Saund.  136,  137  b ;  Co.  Litt.  209  a. 

(«)  Piatt  on  Gov.  449 ;  Bac.  Abr.  {q)  Hyde  v.  Lean  of  Windsor,  Cro. 

"Heir"    (D.)    &   (I.);    Derisley   r.  Eliz.  552,  553;  cited  per  Wightman, 

Cmtance,  4  T.  R.  75.  J.,  Penfold  v.  Abbott,  32  L.  J.,  Q.  B. 

(o)  2  Bla.  Com.  244.     See  Farley  67,  68;  Judgm.,   Taylor  v.  Caldwell, 

T.  Briant,  3  Ad.  &  E.  847,  850,  859 ;  3  B.  &  S.  835  ;    Wills  v.  Murray,  4 

per  Grose,  J.,    Wilson  v.  Knubley,  7  Exch.  843;  per  Parke,  B  ,  Siboni  v. 

East,  135  ;  Dyke  v.  Sweeting,  Willes,  Kirkman,  1   M.   &  W.   423 ;     Went- 

585,    587  ;    Hunting   v.   Sheldrake,  9  worth  v.  Cock,  10  Ad.  &  E.  42. 

B.C.L.  U 
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Specialty, 
how  dis- 
charged. 


Rale  at 

common 

law. 


And  by  the  Judicature  Act,  1875,  s.  10,  in  the  administra- 
tion of  the  assets  of  any  person  who  may  die  after  the 
commencement  of  that  Act  and  "  whose  estate  may  prove 
to  be  insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,"  "  the  same  rules  shall  prevail  and  be  observed 
as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable  and  as 
to  the  valuation  of  annuities  and  future  and  contingent 
liabilities  respectively,  as  may  be  in  force  for  the  time 
being  under  the  law  of  bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt." 

The  last  characteristic  of  a  specialty  which  here  requires 
notice  is,  that  at  laic  (r),  a  contract  thus  solemnly  authenti- 
cated can  only  be  dissolved,  released,  or  discharged  by 
matter  of  as  high  a  nature  as  itself. 

It  is  obvious,  that,  where  matter  of  discharge  by  parol 
from  a  liability  under  seal  exists  at  all,  it  must  have  arisen 
either  before  or  after  a  breach  of  the  special  contract. 
According  to  our  common  law,  if  it  has  arisen  before  breach, 
the  rule  just  stated  strictly  holds ;  if  after  breach,  the 
matter  of  discharge  may  sometimes  afford  ground  of  defence 
to  an  action  for  damages. 

Of  the  former  of  these  two  propositions.  The  Mayor,  t(c., 
of  Berwick  v.  Oswald  (s)  illustrates  the  truth.  There  the 
defendant  was  sued  in  covenant  upon  a  bond  which  he  had 
entered  into  as  surety  for  the  due  performance  of  his  duty 
by  one  M.,  who  had  been  elected  to  fill  the  office  of  treasurer 
of  the  town  of  Berwick.  The  breaches  assigned  were,  that 
the  said  M.  had  not  paid  over,  nor  truly  accounted  for, 
certain  monies  to  the  plaintiffs.  In  answer  to  this  declara- 
tion the  defendant  pleaded,  inter  alia,  that,  after  the  making 


(r)  See  per  Pollock,  C.  B.,  1  II.  & 
N.  468. 

(«)  1  E.  &  B.  295;  S.  C,  3  Id. 
663,  6  H.  L.  Ca.  856,  with  which 
compare  Mayor,  <J-<r.,  of  Cambridge  v. 


Dennis,  E.   B.   &  E.   660,   and  cases} 
there  cited ;  Blake  »  ca»e,  6  Rep.  44  ;  \ 
Snoic  V.  Franklin,  1  Lutw.  358 ;  Kai/e 
V.  Waghorn,  1   Taunt.  428,   10  R.  E. 
558. 
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of  the  bond  in  question,  and  before  any  of  the  breaches  of 
covenant  alleged,  the  said  M.,  and  others  as  his  sureties, 
executed  and  delivered  to  the  plaintiffs,  and  the  plaintiffs 
accepted  and  received  from  them,  another  bond  "in  full 
satisfaction  and  discharge  of "  that  declared  upon,  and  of 
all  covenants,  &c.,  contained  therein.  The  bond  thus 
alleged  to  have  been  given  in  lieu  of  that  declared  upon 
.■was  similar  to  it,  save  that  the  defendant  was  not  named 
therein  as  a  surety.  The  Court  held  that  the  plea  thus  put 
on  the  record  was  bad,  because  an  accord  and  satisfaction 
cannot  be  pleaded  to  an  action  upon  a  deed  before  breach, 
and  there  was  nothing  in  the  second  deed  which  could 
operate  as  a  release  of  that  previously  executed  (t). 

In  conformity  with  the  decision  of  the  Court  of  Queen's 
Bench  above  mentioned  is  that  of  the  Court  of  Exchequer 

I  in  Spence  v.  Healey  (u),  where  it  was  held,  that  a  covenant  to 
pay  a  sum  certain,  after  notice  given,  could  not,  before 

\  breach,  be  discharged  by  matter  in  pais,  such  as  the  de- 
livery to  the  covenantee  of  goods  and  chattels  by  the 
covenantor. 

In  the  case  of  Steeds  v.  Steeds  (v),  to  an  action  brought 
by  two  obligees  on  a  bond,  accord  and  satisfaction  by 
delivery  of  stock  and  goods  to  one  of  the  plaintiffs  was 
pleaded.  The  defence  was  held  to  be  insufficient  because, 
altliough  the  ride  in  equity  that  accord  and  satisfaction  is  a 
good  defence  to  an  action  on  a  bond  now  'prevails,  still,  in 
equity  joint  creditors  are  prima  facie  regarded  as  interested 
not  as  joint  tenants  but  as  tenants  in  common,  and  the 
defence  disclosed  nothing  to  rebut  this  presumption. 
But  although  it  is  true,  that  if  an  action  be  brought  at  law 


i* 


[t)  But  "  though  the  bond  is  under  («)  8  Exch.  668,  and  cases  cited  Id. 

seal,  the  condition  is  of  a  thing  resting  669,  n.  {b).     See  also  Smith  v.  Trows- 

on  evidence  only.     It  may  be  compared  dale,  cited  post,  p.   293  {d) ;   West  v. 

to  matter  in  pais : "  1   Selw.  N.   P.  Blakeivay,  2  M.  &  Gr.  729  ;  Harris 

13th  ed.,  497,  citing  per  Tindal,  C.  J.,  v,  Goodwyn,  Id.  405. 

Went  V.  Blakeway,  2  M.  &  Gr.  751 ;  {v)  22  Q.  B.  D.  537. 
PintieWs  case,  5  Rep.  117  a. 

u  2 
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upon  a  specialty,  the  defendant  cannot  allege  by  way  of  legal 
discharge  a  parol  agreement  made  before  breach,  that  the 
covenant  or  obligation  shall  not  be  performed ;  yet,  after 
breach,  a  parol  agreement  may,  where  the  damages  sought 
to  be  recovered  as  unliquidated,  operate  at  law  by  way  of 
accord  and  satisfaction  (x).  "  Nothing,  however,"  says  Parke, 
B.  (y),  "  can  discharge  a  covenant  to  pay  on  a  certain  day 
but  actual  payment  or  tender  on  that  day."  Blake's  case  {z), 
may  be  regarded  as  the  leading  authority  in  support  of  the 
qualification  of  the  general  rule  just  specified.  That  was 
an  action  for  breach  of  a  covenant  to  repair,  brought  against 
the  assignee  of  the  lease,  to  which  the  defendant  pleaded 
an  accord  between  himself  and  the  plaintiff,  and  execution 
thereof,  in  satisfaction  and  discharge  of  his  default  in  not 
repairing.  Upon  demurrer  to  this  plea  it  was  objected,  that 
the  "  action  of  covenant  was  founded  on  the  deed,  which 
could  not  be  discharged  but  by  matter  of  as  high  a  nature, 
and  not  by  any  accord  or  matter  in  pais,  for  nihil  tarn  con- 
veniens est  naturali  cequitati  ut  unumquodque  dissolvi  eo 
li gamine  quo  ligatum  est ;  and  it  appears  by  all  our  books, 
that  neither  arbitrament  nor  accord  with  satisfaction  is  a 
plea  when  the  action  is  grounded  on  a  deed."  But  in  answer 
to  this  objection,  it  was  resolved  by  the  whole  Court,  that 
"  the  defendant's  plea  was  good  in  the  case  at  bar,  for  there 
is  a  difference  when  a  duty  accrues  by  the  deed  in  certainty, 
tempore  confectionis  scripti,  as  by  covenant,  bill,  or  bond,  to 
pay  a  sum  of  money,  there  this  certain  duty  takes  its  essence 
and   operation  originally  and   solely  by  the   writing,   and 


(x)  *' The  meaning  of  an  accord  and  Johnson,  8  Exch.   695),  where  it  is 

satisfaction  is,  that  there  has  been  an  observable  that  the  learned  Judge  is  re- 1 

agreement,  and  that  that    agreement  presented  to  have  added  the  following 

has  been  completely  performed,  and  so  words,  which,  however,  do  not  appear! 

there  has  been  a  total  extinguishment  in  the  S.  C.  as  reported  6  L.  J.,  N.  S., 

of  the  original  cause  of  action:  "  per  Exch.   74: — "Although  if  the  party, 

Maule,  J.,  Gabriel  v.  Dresser,  15  C.  B.  afterwards  chooses  to  receive  the  money,  i 

628.  that  may  be  pleaded  by  way  of  accord  j 

(y)  Poole  V.  Tunbridge,  2  M.  &  W.  and  satisfaction." 
223,  226  (cited  Judgm.,  Haldane  v.  {z)  6  Rep.  43  b. 
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therefore,  it  ought  to  be  avoided  by  a  matter  of  as  high  a 
nature"  .  .  .  "but  when  no  certain  duty  accrues  by 
the  deed,  but  a  wrong  or  default  subsequent,  together  with 
the  deed,  gives  an  action  to  recover  damages,"  .  .  "for 
such  wrong  or  default  accord  with  satisfaction  is  a  good 
plea." 

Applying  the  rules  thus  stated  to  the  facts  before  them, 
the  Court  further  observed,  in  Blake's  case,  that  the 
covenant  to  repair  did  not,  at  the  time  of  making  it,  give 
the  plaintiff  any  cause  of  action  ;  but  the  wrong  or  default 
after  in  not  repairing,  together  with  the  deed,  gave  a  right 
to  recover  damages  (a)  :  and  then  laid  down  generally,  that 
in  all  actions,  where  damages  only  (b)  are  to  be  recovered, 
accord  with  satisfaction  may  be  pleaded  (c)  ;  though  (as  we 
elsewhere  read)  "where  the  covenant  is  for  the  payment  of 
a  sum  certain,  the  covenantee  has  a  right  to  object  that  the 
discharge  is  not  by  deed  "  (d). 

In  the  particular  case  of  a  covenant  or  bond  to  pay  a 
sum  of  money  on  a  day  named,  payment  ad  diem  would  be 
performance, — in  the  one  case  of  the  covenant — in  the 
other  of  the  condition  of  the  bond,  and,  therefore,  might, 
at  common  law,  be  set  up  by  way  of  defence  in  an  action 
upon  the  specialty.  And  by  statute  4  &  5  Ann.  c.  3,  s.  12, 
where  debt  is  brought  upon  any  bond,  with  a  condition  or 
defeasance  to  make  void  the  same  upon  payment  of  a  lesser 
sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs, 
executors,  or  administrators  have  before  the  action  brought 

(ff)  The    distinction   appears  to  be  is  brought:"  6  M.  &  Gr.  262  («). 

this :  there  can  be  no  dispensation  with  See  also  Doe  d.  Mmton  v.  Gladwin,  6 

a  contract  under  seal  except  by  a  re-  Q.  B.  953  ;  RaicUnson  v.  Clarke,  14 

lease  under  seal.     Accord  and  satisfac-  M.  &  W.  187. 

tion  before  breach  is  therefore  a  bad  {b)  By  which  expression  apparently 

plea  in  covenant,  because  it  amounts  to  must  be  understood   unliquidated  da- 

a  dispensation.     But  accord  and  satis-  mages. 

laction  after  breach  is  a  good  plea,  be-  {c)  6  Rep.  44  b  ;    Pey toe's  case,  9 

cause  the  subject-matter  of  the  payment  Rep.  77. 

and  acceptance  in  satisfaction  is,— not  (rf)  Spence  v.  Healey,  8  Exch.  670. 

the  covenant,  which  remains  entire, —  See  Smith  v.  Trowidale,  3  E.  &  B.  83, 

but  the  damages  sustained  by  the  par-  with     which     compare    Braddick    v. 

ticnlar  breach  of  it,  for  which'the  action  Thompson,  8  East,  344  ;  15  R.  R.  751. 


noticeable. 
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paid  to  the  obligee,  his  executors  or  administrators,  the 
principal  and  interest  due  by  the  condition  or  defeasance 
though  such  payment  was  not  made  strictly  according  to 
the  condition  or  defeasance,  yet  it  may  be  pleaded  in  bar 
of  such  action. 
Rules  of  The  oblijjatory  force  of  a  contract  under  seal  may  in 

Equity  here  o  J  ^ 

equity  be  affected  by  matter  which  could  not  at  law  be  set 
up  by  way  of  answer  to  an  action  founded  on  it.  This 
remark  may  be  exemplified  by  reference  seriatim  to  some 
propositions  stated  in  the  preceding  pages. 

Equity  will  sometimes  give  relief  where  a  condition  pre- 
cedent {e)  which  should  have  been  performed  by  the  appli- 
cant has  not  been  performed  by  him,  and  where  at  law 
such  nonperformance  might  have  been  successfully  insisted 
on.  Thus,  should  there  be  a  covenant  by  lessor  to  renew 
the  lease  subject  to  performance  of  a  condition  precedent 
by  lessee,  performance  of  this  covenant  will  be  enforced  in 
equity,  even  though  there  may  not  have  been  "a  literal 
and  exact  performance  "  of  the  condition  by  the  lessee,  or 
where  there  has  been  some  laches  on  his  part  if  excused  by 
fraud  or  surprise  or  by  unavoidable  accident  or  ignorance 
that  is  not  wilful. 

Again,  "  The  rule  at  law  that  evidence  is  not  admissible 
to  contradict  a  written  instrument  (/),  stated  simjdicitcr  is 
received  in  equity.  That  Court,  however,  assumes  a  juris- 
diction to  reform  an  instrument  which,  either  by  the  fraud 
or  by  the  mistake  of  the  party  who  drew  it,  admits  of  a 
construction  inconsistent  with  the  true  agreement  of  the 
parties.  And  of  necessity  in  the  exercise  of  this  jurisdiction 
a  Court  of  Equity  receives  evidence  of  the  true  agreement 
in  contradiction  of  the  written  instrument  "  (g).  In  any 
such  case  the  strict  rules  of  law  must  henceforth  (h)  give 

(r)  Ante,  p.  268.  1  Sim.  &   Stu.  210,  219;   24  E.  It. 

(/)  As  to  this  rule,  post,  Chap.  2.  170. 

Q)  Per  Sir  /.  leach,  Ball  v.  Utorie,  (A)  36  &  37  Vict.  c.  66,  8.  25  (11). 
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way  to  equitable  rules,  and  so  must  they  under  circum- 
stances quite  dissimilar  from  those  as  yet  suggested. 

A  contract  under  seal  (i)  may  sometimes  in  equity  be  put 
an  end  to  by  a  parol  agreement  (k).  Conduct  not  in  accord- 
ance with  good  faith,  or  calculated  to  mislea|i,  may  disentitle 
a  suitor  to  relief,  and  if  an  injunction  be  granted  to  restrain 
a  breach  of  covenant  the  injunction  will  be  dissolved  on  the 
ground  of  long  acquiescence  in  such  breach  by  the  cove- 
nantee, though  such  acquiescence  could  afford  no  defence  to 
an  action  at  law  for  the  breach  of  a  covenant  (l).  The 
Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum  {in) 
showa  that  acts  also  of  the  covenantee  might  in  view  of  the 
Court  of  Chancery  render  it  inequitable  to  enforce  the  per- 
formance of  a  covenant. 

Again,  equity  prefers  compensation  to  forfeiture,  and, 
quite  irrespective  of  statute,  relieved  against  the  penalty  of 
a  bond ;  it  relieved  also  against  a  forfeiture  of  the  term  for 
breach  of  a  covenant  to  pay  rent.  By  stat.  23  &  24  Vict. 
c.  126,  s.  1,  a  court  of  law  was  enabled  in  this  latter  case 
to  give  relief ;  and  now  by  stat.  44  &  45  Vict.  c.  41,  s.  14  (;i), 
it  is  provided  that  no  right  of  re-entry  or  forfeiture  for  a 
breach  of  any  covenant  or  condition  in  a  lease  to  which  that 
section  extends  shall  be  enforceable,  unless  the  lessor  has 
served  upon  the  lessee  a  notice  specifying  the  breach,  and 
requiring  him  to  remedy  the  same  if  possible,  and  in  any 
case  make   a   money  compensation  (o)   therefor,    and  the 

(«)  Ante,  p.  263.  Burt    v.   Gray,    (1891)  2   Q.   B.  98, 

(k)  Hilly.   Gomme,   1  Beav.   540;  ai^^royeAmN'mdy.  Nineteenth  Centuri/ 

Fry  on    Specific    Perform.,    3rd    ed..  Building  Societij,  (1894)  2  Q.  B.  226. 

469.  See  s.  4,  55  &  56  Vict.  c.  13. 

{I)  Barret  v.  Blagrave,  6  Yes.  104.  (o)  Where  compensation  is  not  de- 

(w)  2   My.    &  K.   552;    Sai/ers   v.  sired,  the  notice  need  not  demand  com- 

Colhjer,-UG.  D.  180;  28  Id.  103.  pensation :  Lock   v.   Pearce,  (1892)  2 

(w)  See  55  &  56  Vict.  c.  13.   Where  Ch.  328  (affirmed  C.  A.,  (1893)  2  Ch. 

there  is  no  actual  lease  and  no  right  to  271).     The  compensation  is,  it  would 

specific  performance,  the  section  does  seem,  to  be  measured  by  the  same  rule 

not  apply,  .S'Mrti'wv.  ^y>-fs,  21  Q.  B.  D.  as  damages  in  an  action  for  breach: 

289   (C.  A.).     The  section   does   not  Skinners     Co.    v.    Knight,    (1891)    2 

enable  the  Court  to  grant  relief  to  an  Q.  B.  542  (C.  A.).     As  to  "  compen- 

nnderlessee  for  breach  of  a  covenant  to  sation  "  not  including  cost  of  employing 

repair  contained  in  the    head    lease,  a  surveyor  and  solicitor,  cf.iSAr»««^/-»' Co. 
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lessee  has  failed  to  do  so  within  a  reasonable  time.  Further, 
the  lessee  can  apply  (p)  to  the  Court  for  relief,  which  may 
be  granted  on  such  terms  as  to  compensation,  &c.,  as  the 
Court  shall  think  fit. 

And  further  by  the  Judicature  Act,  1873,  s.  24,  sub-s.  2 

et  seq.,  the  Courts  of  common  law  are  empowered  to  give  to 

all  equitable  defences  the  same  effect  as  would  have  been 

given  in  the  Court  of  Chancery  (q) . 

Simple  A  simple  contract  is  a  contract  either  in  writing  not  under 

contract —  ■* 

what  gcfii^  or  verbal,  or  implied  from  the  acts  and  conduct  of  the 

parties  (r).     It  may  be  either  executory  or  executed. 

An  executory  simple  contract,  is  an  agreement, — either 
in  writing  not  under  seal  or  verbal  or  implied, — of  two 
or  more  persons  on  sufficient  consideration,  to  do  or  not  to 
do  a  particular  thing  (s), 

A  simple  contract  may  be  either  wholly  executed,  i.e., 
each  party  to  it  may  have  performed  that  which  he 
originally  undertook  to  do,  or  it  maybe  executed  as  regards  one 
of  the  contracting  parties  and  executory  as  regards  the  other  [t). 

The  distinctions  here  adverted  to  as  existing  amongst 
simple  contracts,  as  well  as  the  nature  of  an  implied 
contract,  will  become  apparent,  not  merely  from  a  perusal 
of  the  pages  immediately  following,  but  from  many  portions 
of  this  Book, — especially  those  which  treat  of  the  operation 

T.  Knight.     However,  the  lessor  can  the  lessor  has  re-entered :   Bogeis  y. 

now  recover  such  cost  as  a  debt  due,  Mice,  (1892)  2  Ch.  170. 

cl.  Conveyancing  Act,  1892  f5.5  &  56  {tj)  Mostyn    v.    West   Mostyn   Coal 

Vict.  c.  13),  8.  2,  8ub-8.  1.     This  sec-  Co.,  1  C.  P.  D.  145. 

tion  does  not  apply  to  enable  a  lessor  (r)  A  simple  contract  is  sonietimeB 

to   recover  from  an  underlessee,  nor  in  part  evidenced  by  writing,  and  in 

is  a  lessee,  who,  by  complying  with  part  by  words  or  conduct. 

the  requirements  of    a  notice   under  As  to  implied  contracts,  fee  Jiobinson 

8.   14,  sub-s.   1,  of  the  Conveyancing  v.  Davidson,  L.  11.6  E\.  269 ;    W'/iin- 

Act,  1881,  prevents  a  right  of  forfeiture  cup  v.  Huglics,  L.   R.   6  C.  P.  78; 

from  becoming  enforceable,  "  relieved  "  fallowed  in  Ferns  v.  Can;  28  Ch.  D. 

within  the  meaning  of   the  section  :  409 ;  Farrow  v.  Wilson,  L.  R.  4  C.  P. 

Xind  V.  Nineteenth  Century  Building  744  ;    Ford  v.    Cotesworth,    L.    R.    6 

Society,  (1894)  2  Q.  B.  226  (C.  A.),  Q.  B.  544  ;  followed  in   Cunnitigham 

reversing  &'.  C,  (1894)  1  Q.  B.  472.  v.  Dunn,  3  C.  P.  D.  443. 

{p)  2sot  by  originating  summons :  (»)  See  2  Bla.  Com.,  p.  442. 

Lock  V.  Fearce,  loc.  cit.,  and  not  alter  (t)  Ante,  p.  245. 
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of  the  Statute  of  Frauds,  and  of  contracts  mercantile  or 
between  particular  persons.  For  the  present,  I  shall 
restrict  myself  to  such  remarks  concerning  simple  contracts 
generally  as  may  lay  the  foundation  for  more  minute 
knowledge  upon  this  subject,  directing  attention  from  time 
to  time  to  selected  cases  in  illustration  of  what  is  said. 

By  the  term  "contract"  used  in  the  preceding  para-  Terms  of 
graphs,  must  be  understood  an  agreement  or  convention  must  be 

.  definitivelj- 

between  parties,  the  terms  of  which  have  been  definitively  settled. 
arranged  and  settled;  for,  upon  an  agreement  inchoate 
merely,  and  incomplete,  no  remedy  can  be  enforced. 
Efficacy  being  imparted  to  a  contract  by  the  mutual 
consent  of  the  contractor  and  contractee,  no  such  force 
attaches  to  it  so  long  as  the  negotiation  is  still  pending 
and  open,  for  "  till  both  parties  are  agreed  either  has  a 
right  to  be  off  "  (it). 

Cope  V.  Alhinson  (x)  will  illustrate  the  above  remark. 
There  the  defendant  through  his  agent  made  an  offer  to  the 
plaintiffs  in  these  words,  viz.,  "  to  pay  a  composition  of 
seven  shillings  in  the  pound  on  your  (the  plaintiff's  account) 
against  his  (the  defendant's)  nephew,  J.  A.,  the  younger, 
and  on  your  giving  proper  indemnification  to  both.  In  the 
event  of  your  accepting  the  offer  I  will  thank  you  to  forward 
me  full  particulars  of  your  account,  in  order  that  the  same 
may  be  properly  examined."  This  offer  was  accepted  by 
the  plaintiffs,  and  the  particulars  of  their  account  forwarded 
accordingly ;  and  a  reasonable  time,  as  was  alleged,  having 
elapsed  for  the  payment  of  the  composition  by  the  de- 
fendant, they  brought  their  action  against  him  to  compel 
payment  of   the  same.      The  Court   held   the  action  not 

(«)  Per  Best,   C.  J.,    Routledtje  v.  <S'.   C,  8  Id.  664;  9  H.  L.  Ca.  78; 

Grant,    4    Bing.    661;    Felthouse    v.  Cheveley   v.    Fuller,    13    C.    B.    122; 

Btndley,  11  C.  B.,  X.  S.  869;   Gover-  Bristol  Aerated  Bread  Co.  v.  Maggs, 

tior,   ^c,   of   the   Poor  of   Khigston-  44  Ch.  D.  616;  Page  v.  Norfolk,  70 

tipon-Uull  \.  Petch,    10   Exch.    610;  L.  T.  781. 
Dunlop  V.  Higgins,  1  H.  L.  Ca.  381  ;  {x)  8  Exch.  185. 

Bayleg  v.  Fitzmaurice,  6  E.  &  B.  868; 
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maintainable,  the  agreement  not  having  been  completed 
between  the  parties.  "  This,"  observed  Parke,  B.,  "  is  an 
agreement  for  a  composition  upon  terms  thereafter  to  he 
settled,  and  is  like  a  contract  for  the  purchase  of  an  estate  for 
such  a  sum  as  the  parties  may  think  fair." 

In  a  recent  case  (y)  in  the  Privy  Council  the  facts  were 
the  following.  A.  telegraphed  "  will  you  sell  us  B.  P.  H.  ? 
Telegraph  lowest  cash  price."  E.  in  reply  telegraphed 
"  lowest  price  for  B.  P.  H.  900i.,"  and  A.  then  telegraphed 
accepting  the  property  at  the  price.  It  was  held  that  the 
mere  statement  of  the  lowest  price  at  which  the  vendor 
would  sell  contained  no  implied  contract  to  sell  at  that 
price  to  the  persons  making  the  enquiry,  and  that  there 
was  no  completed  contract. 

Again,  if  application  for  an  absolute  and  unqualified  allot- 
ment of  shares  in  a  projected  company  be  made,  and  the 
letter  of  allotment  contain  the  qualifications  that  the  shares 
are  not  transferable,  the  proposal  and  acceptance,  not  being 
ad  idem,  will  together  fail  to  evidence  a  binding  contract 
between  the  applicant  for  shares  and  the  company  (z). 
And  generally  "  where  a  contract  is  to  be  made  out  by  an 
offer  on  one  side  and  an  acceptance  on  the  other  (a),  if  the 
answer  is  equivocal,  or  anything  is  left  to  be  done,  the  two 
do  not  constitute  a  binding  contract"  {b). 

Where,  moreover,  the  existence  and  nature  of  a  contract 
are  to  be  gathered  from  a  correspondence  between  parties, 

(y)   Harvey  v.  Facet/,   (1893)  App.  5  P.  C.  C.  114.     As  to  communica- 

Cas.  552.  tion    of    acceptance,    cf.    Jirof/ikti   r. 

(s)  Duke  V.  Andrew*,  2  Exch.  290,  Mtt.  R.  C,  2  App.  Gas.  pp.  691,  692 

cited    per    Aldcrson,    B.,    If'illeij    v.  (per  I^rd  lilackhurti) ;   Carlill  v.  Cwr- 

Parratt,    3   Exch.    213;     Chaplui    v.  bolir  timoke  Jiall  Co.,  (1893)  1  Q.  B. 

Clarke,    4    Exch.    403 ;     Vollam    v.  at  pp.  269,  270  (per  Bouen,  L.  J.) ; 

Fletcher,  1  Exch.  20 ;  Moore  v.  Gar-  Guard'xaiu     of    JJartford     Union     v. 

wood,   Id.  686:    Wontner  v.   Shairp,  Triekett,  6  T.  L.  R.  at  p.  620  (per 

4  C.  B.  404;  Hamilton  v.  Terry,  11  lioiveii,  L.  J.) 

C.    B.    954  ;    Hudspeth   t.    Yarnold,  {b)  Per  Grove,  J.,  Appleby  v.  John- 

9  C.  B.  625.  ton,  L.  R.  9  C.  P.   163  ;  Stanley  r. 

(a)  See  Englith  and  Foreign  Credit  Doicdeawell,  L.  R.  10  C.  P.  102.     See 

Co.  V.  Arduin,  L.  R.  5  II.  L.  64  ;  Fort  Ireland  v.  Livingston,  L.  R.  5  H.  L. 

Canning   Land   Co.  t.   Smith,  L.   R.  395. 
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the  whole  of  that  which  passed  between  them  must  be 
taken  into  consideration  (c),  and  from  it  must  be  apparent  an 
unquahfied  acceptance  of  the  offer  made,  into  which  no  new 
term  (d),  unless  assented  to,  can  be  introduced  ;  if  there  be 
such  there  is  no  complete  contract.  Peradventure  it  may 
happen  that  the  language  used  is  ambiguous,  and  doubts 
may  thereupon  arise  whether  the  parties  were  ad  idem  (c). 

As  regards  mercantile  contracts  in  general,  which  are 
thus  frequently  concluded  by  written  correspondence 
between  parties,  it  has  been  held  that,  where  A.  makes  an 
offer  by  letter  to  B.,  and  B.  accepts  that  offer  uncondition- 
ally, the  contract  is  complete  when  B.'s  letter  is  posted, 
although  it  may  chance  not  to  reach  its  destination  (/), 
And  there  seems  to  be  no  difference  in  principle  between 
the  case  of  a  letter  accepting  an  offer  and  a  letter  containing 
an  order  for  goods  (^) .  But  an  offer  sent  by  letter  cannot 
be  withdrawn  by  simply  posting  a  subsequent  letter,  which 
does  not,  in  the  ordinary  course  of  the  post,  arrive  until 
after  the  first  letter  has  arrived  and  been  answered  (h) . 
"An  uncommunicated  revocation  is,  for  all  practical  pur- 
poses, no  revocation  at  all  "  (i). 

In  a  case  of  this  kind  the  facts  w^ere  these  ; — the  de- 
fendant applied  for  shares  in  the  plaintiff's  company.  The 
company  allotted  the  shares  to  the  defendant  and  duly 
addressed  to  him  and  posted  a  letter  notifying  the 
allotment,  but  the  letter  never  was  received  by  the  de- 

(r)  Hitssey  v.  Home-Payne,  4  App.  Johnston,    6    C.    B.    304 ;    Adamn   v. 

Cas.  311;  Itossxter  v.  Miller,  3  App.  Lindsell,  1  B.  &  Aid.  681,  19  E.  11. 

Cas.  1124;  cf.  also  Kay,  J.,  in  Bristol  415;   Taylor  v.  Jones,  1  C.  P.  D.  87. 
Aerated  Bread  Co.  v.  Maggs,  44  Ch.  [g)  Per  Lord  Coleridge,  C.  J.,  1  C. 

D.  616;   also  the  remarks  of  North,  P.  D.  90,  citiug  Harrises  case,  L.  E.  7 

J.,  in  Bellamy  v.  Debenham,  45  Ch.  D.  Ch.  587. 
pp.  492-495.  (A)  Byrne  v.  Van   Ticnhovcn,   5  C. 

{d)  As  to  effect  of  a  covering  letter  P.  D.   344 ;  approved  in  Henthorn  t. 

introducing  new  term,  cf.  Maconchy  v.  Fraser,  (1892)  2  Ch.  27. 
Trailer,  (1894)  2  Ir.  E.  663.  (t)  Per  Lush,  J.,  Stevenson  v.  Mac- 

[e)  Vex  Cotton,!.,  i.,  Lewis  y.  Brass,  lean,    6    Q.    B.    D.    352;  followed  in 

3  Q.  B.  D.  672.  Maclagan's   case,  51    L.  J.   Ch.   844  ; 

(/)  Duncan  v.  Topkam,  8  C.  B.  225,  and  approved  in  Henthorn  v.  Fraser., 

228  ;  Dunlop  v.  Eiggins,  1  H.  L.  Cas.  loc.  cit. 
381,  398  ;  per  Wilde,  C.  J.,  Harvey  v. 
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fendant:  the  defendant  was  nevertheless  held  to  have 
become  a  shareholder  in  the  company  (k).  However,  there 
may  be  a  question  whether  the  offeree  is  entitled  to  use  the 
post  as  the  means  of  communicating  his  acceptance.  In 
Henthorn  v.  Fraser,  Lord  Herschell  says  (Z),  "Where  the 
circumstances  are  such  that  it  must  have  been  within  the 
contemplation  of  the  parties  that  according  to  the  ordinary 
usages  of  mankind,  the  post  might  be  used  as  a  means  of 
communicating  the  acceptance  of  an  offer,  the  acceptance 
is  complete  as  soon  as  it  is  posted."  In  the  same  case 
Kay,  L.  J.  says(7n),  ''posting  an  acceptance  of  an  offer 
may  be  sufficient  where  it  can  be  fairly  inferred  from  the 
circumstances  of  the  case  that  the  acceptance  might  be 
sent  by  post." 

Where  an  order  to  make  certain  bets  was  sent  by 
telegraph  from  an  office  without  the  city  to  a  person 
within  the  city  who  telegraphed  that  the  order  had  been 
obeyed,  the  Court  held  that  the  contract  of  agency  was 
made  within  the  city  («)• 
Mntiiaiity-  Again,  there  must  be  reciprocity  of  assent  between  the 
parties  to  a  contract  in  order  that  it  may  be  complete  and 
binding  (o)  ;  and  if  the  term  mutuality  be  used  as  sj-nony- 
mous  with  "  reciprocity  of  assent,"  it  will  be  true  to  say  that 
there  must  be  mutuality  in  a  contract  {p).  The  term  in 
question  is,  however,  often  employed  to  signify  "  reciprocity 
of  obligation,"  and  in  this  sense  the  rule  which  has  been 
just    stated    does   not   invariably   hold   true.      Important 

{k)    Hotitehold   Fire    Itu.    Co.    v.  is    meant   by   "mutuality,"   presents 

Grant,  4  Ex.  D.  216.  itselt  in  the  ordinarj-  contract  of  sale. 

(/)  Hetithoiti  V.  Fraser,  loc.  cit.  at  As  to  mutuality  in  contracts  of  hiring 

p.  33;  also  see  Carlill\.  Carbolic  Smoke  and  service,  see  Meg.  v.  U'eleh,  2  E.  & 

Jiall   Co.,    (1893)    1    Q.    B.    256,  per  B.  357  ;  Hartley  v.  Cummitigs,  5  C. 

Boicen,  L.  J.,  at  p.  269.  B.  247;  Filkitigton  v.  Scott,  15  M.  & 

(wi)  HetUhont  v.  Fraser,  loc.  cit.  at  W.    657  ;     Whittle,    app.,   Franklin, 

p.  36.  resp.,   2   B.    &    S.    49 ;    Emmetis   v. 

(«)  Cotcan  T.  O'Cotmor,  20  Q.  B.  D.  Fldertou,  13  C.  B.  495  ;  S.  C,  4  H.  L. 

640.  Cas.  624  ;  Jtust  v.  Nottidge,  1  E.  &  B. 

(o)  See  cases  cited  infra.  99  ;  Bealey  v.  Stuart,  7  H.  &  N.  763; 

Ip)  a  simple  instance  showing  what  Syket  v.  Dixoti,  9  A.  &  £.  693. 
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classes  of  contracts  might  indeed  be  specified,  in  which, 
on  their  inception,  legal  liability  attaches  and  can  be 
enforced  as  against  one  only  of  the  contracting  parties  (7). 
For  instance,  an  agreement  within  the  4th  section  of  the 
Statute  of  Frauds  will  bind  the  party  who  has  signed  it, 
although  there  may  be  no  legal  remedy  at  his  suit  against 
the  other  by  reason  of  this  latter  party  having  omitted  to 
sign  it  (r).  The  contract  of  an  infant  is  in  most  cases 
voidable  at  his  election,  though  quoad  an  adult  contracting 
with  him  it  absolutely  binds  (s).  The  individual  who 
executes  a  guarantee  assumes  liability,  without  having  any 
power  to  compel  the  party  to  whom  such  security  is  given 
to  supply  the  goods,  or  to  extend  the  credit  in  pursuance 
of  the  terms  of  the  guarantee  {t) .  This  is  clearly  explained 
in  the  case  infra  {11)  by  Parke,  B.,  who  remarks  that  where 
one  person  says  to  another  "  in  case  you  choose  to  employ 
this  man  as  your  agent  for  a  week,  I  will  be  responsible 
for  all  such  sums  as  he  shall  receive  during  that  time  and 
neglect  to  pay  over  to  you  :  "  the  party  indemnified  is  not 
therefore  bound  to  employ  the  person  designated  by  the 
guarantee ;  but  if  he  do  employ  him,  then  the  guarantee 
attaches  and  becomes  binding  on  the  party  who  gave 
it  {x). 
Burton  v.  The  Great  Nortlieni  R.  C.  {y)  may  be  cited  for 


iq)  See  Harvey  v.  Johnston,  6  C.  B. 
295  ;  Mills  v.  Blackull,  11  Q,.  B.  358, 
366 ;  Gibson  v.  CarrutJiers,  8  M.  & 
W.  321 ;  Marsh  v.  Wood,  9  B.  &  C. 
659  ;  Kearsetj  v.  Carstairs,  2  B.  &  Ad. 
716 ;  Fairburn  v.  Eastwood,  6  M.  & 
W.  679. 

(r)  Laythoarp  v.  Bryant,  2  Bing 
N.  C.  735  ;  post,  p.  376. 

(«)  Bolt  V.  Ward,  2  Stra.  937 
post,  Chap.  7,  s.  2. 

{t)  Per  JFiyhtman,  J.,  Mills  \ 
Blackall,  11  Q.  B.  366. 

(m)  Kennaway  v.  Treleavan,  5  M.  «fc 
W.  501. 

{x)  See  Westhead  v.  Sproson,  6  H 
&  X.  728. 


(y)  9  Exch.  507.  See  Rhodes  v. 
Forwood,  1  App.  Cas.  256,  272,  citing 
Stirling  v.  Maitland,  5  B.  &  S.  840, 
852.  As  to  want  of  mutuality— in 
contracts  under  seal,  see  Aspdin  v. 
Austin,  5  Q.  B.  671  ;  Dunn  v.  Sayks, 
Id.  685 ; — in  contracts  under  seal, 
executed  by  one  party  only,  see  British 
Empire  Mutual  Life  Assurance  Co.  v. 
Browne,  12  C.  B.  723;  Morgan  v. 
Pike,  1-i  C.  B.  473 ;  Swatman  v. 
Ambler,  8  Exch.  72 ;  Pitman  v.  Wood- 
bury, 3  Exch.  4  ;  Wheatley  y.  Boyd, 
7  Exch.  20 ;  How  v.  Greek,  3  H.  &  C. 
391 ; — in  contracts  with  corporations, 
Mayor  of  Kidderminster  v.  Hardwick, 
L.  R.  9  Ex.  13  ;  post,  Chap.  7,  s.  1. 
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the  purpose  of  showing  what  is  meant  by  "  want  of  mutu- 
ality "  in  a  contract.  There  the  plaintiff  by  a  memorandum 
of  agreement  between  himself  and  a  railway  company  (the' 
defendants)  undertook  to  provide  waggons,  horses,  &c.,  for 
the  cartage  of  merchandise  between  H.  and  W.,  and  to  con- 
vey all  such  as  might  be  presented  to  him  for  conveyance 
between  those  places.  And  he  further  undertook  to  perform 
all  business  entrusted  to  him,  promptly  and  carefully,  at  a 
certain  specified  rate.  And  it  was  mutually  agreed  that  the 
arrangement  aforesaid  should  continue  in  force  for  the 
period  of  twelve  months  from  the  date  thereof.  The  defen- 
dants having,  before  the  expiration  of  that  period,  by 
written  notice,  terminated  the  agreement,  the  plaintiff  sued 
them  for  breach  of  contract.  But  the  Court  of  Exchequer, 
besides  holding  that  the  declaration,  as  framed  upon  the 
above  agreement,  was  not  supported  by  it,  intimated  a 
strong  opinion  that  no  action  at  all  could,  even  if  an 
amendment  were  made  in  the  declaration,  be  maintained 
upon  the  contract  in  question  against  the  company,  inas- 
much as  it  contained  no  provision  binding  them  to  send 
goods  to  the  plaintiff  for  conveyance,  and  was,  in  fact, 
unilateral  merely,  and  without  mutuality.  So  a  person 
who  tenders  to  supply  goods  in  answer  to  an  advertisement, 
and  whose  tender  is  accepted,  is  bound  to  supply  the 
goods  when  ordered,  although  no  order  for  them  need  be 
given  (z). 

Want  of  mutuality  or  reciprocity  of  obligation  may  some- 
times be  insisted  on  in  a  Court  of  Equity  as  affording  a 
good  ground  of  defence  to  a  suit  for  specific  performance  of 
a  contract,  and  this  equitable  doctrine  is  now  recognised  in 
Courts  of  Law  (a). 

If  we  analyse  a  simple  contract,  the  terms  of  which  have 
been  definitely  arranged  between  the  parties  to  it  (b),  or 

(z)  Great  Northern  R.  C.  v.  Witham,       p.  86. 
L.  R.  9  C.  r.  16.  {b)  Ante,  p.  297. 

(a)  Watson,  Comp.  of  Equity,  vol.  1, 
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trace  the  progressive  steps  in  its  creation,  we  shall  find  that 
there  must  have  been  a  request  to  the  contractee  by  the 
contractor — a  consideration  moving  from  the  contractee  to 
the  contractor — a  promise  by  the  contractor  to  the  con- 
tractee to  do,  or  to  refrain  from  doing,  a  particular  thing. 
Of  these  three  ingredients  in  the  contract,  viz.,  the  request 
— the  consideration — and  the  promise — I  shall  briefly  treat 
in  the  order  just  indicated,  although  it  will  be  desirable  for 
the  reader,  before  perusing  that  which  immediately  follows, 
to  familiarise  himself  with  the  definition  of  a  "  considera- 
tion "  given  at  p.  311. 

To  constitute  a  contract  valid  in  law  there  must  have  Request, 
been  a  request  to  the  contractee  by  the  contractor,  either 
express  or  implied  by  law.  It  is  clear  that  if  one  requests 
another  to  pay  money  for  him  to  a  stranger,  there  is  to  be 
implied  in  the  absence  of  any  express  promise,  an  under- 
taking to  repay  it ;  so  that  the  amount,  when  paid,  is  a 
debt  due  to  the  party  paying  from  him  at  whose  request  it 
is  paid ;  and  it  is  here  wholly  immaterial  whether  the 
money  is  paid  in  discharge  of  a  debt  due  to  the  stranger  or 
as  a  loan  or  gift  to  him.  The  request  to  pay,  and  the  pay- 
ment according  to  it,  create  a  legal  liability  which  attaches 
to  the  party  making  the  request;  and  we  shall  presently 
see  that  whether  the  request  be  direct — as  where  the  party 
is  expressly  desired  by  the  defendant  to  pay — or  indirect — 
as  where  he  is  placed  by  him  under  a  liability  to  pay,  and 
does  pay — is  immaterial.  If  one  ask  another,  instead  of 
paying  money  for  him,  to  lend  him  his  acceptance  for  his 
accommodation,  and  the  acceptor  is  obliged  to  pay  it,  the 
amount  is  money  paid  for  the  borrower,  although  the 
borrower  be  no  party  to  the  bill,  nor  in  any  way  liable  to 
the  person  who  ultimately  receives  the  amount.  The 
borrower  by  requesting  the  acceptor  to  assume  that 
character,  which  ultimately  obliges  him  to  pay,  impliedly 
requests  him  to  pay  and  is  as  much  liable  to  repay  as  he 


tion 
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would  be  on  a  direct  request  to  pay  money  for  him  with  a 
promise  to  repay  it  (c). 

Let  us  first  take  the  instance  of  an  executory  contract, 
as  "  in  consideration  that  you  will  serve  me  a  year,  I  will 
give  you  i610."  This  is  equivalent  to  saying,  "in  con- 
sideration that  you,  at  my  request,  will  serve  me,"  &c.  In 
this  case,  therefore,  and  in  every  case  where  the  considera- 
tion of  a  promise  is  executory,  there  must  have  been  a 
request,  or  something  tantamount  to  it,  on  the  part  of  the 
promisor  (d). 
Execnted  Where,  however,  the  act  relied  upon  as  the  consideration 

for  a  promise  is  wholly  past  and  executed  (e),  it  is  obvious 
that  such  act  may  or  may  not  have  been  done  at  the  request 
of  the  promisor,  ex.  gr.,  it  may  have  been  a  mere  voluntary 
courtesy.  In  this  case  the  rule  is  that  from  a  previous 
express  request,  followed  by  the  execution  of  the  considera- 
tion, a  promise  will  always  be  implied ;  but  "  a  bygone 
consideration,  unless  supported  by  a  request,  will  not 
sustain  a  subsequent  promise "  (/).  "  If,"  says  Mr. 
Chancellor  Kent  (g),  "  the  consideration  be  wholly  past 
and  executed  before  the  promise  be  made,  it  is  not 
sufficient,  unless  the  consideration  arose  at  the  instance 
or  request  of  the  party  promising."  Thus  if  a  man  dis- 
burse money  about  the  affairs  of  another  without  request, 
and  then  the  latter  promise  that,  in  consideration  of  the 
former  having  laid  out  money  for  him,  he  will  pay  him 
i^lO,  that  is  not  a  good  consideration  being  completely 
executed  (/t). 

In  many  cases,  however,  coming  under  the  latter  part  of 

(<?)  Judgm.,  Brittain   v.  Lloyd,   14  1  Rolle,  Abr.    11;    King  v.  Seart,  2 

M.  &  W.  773.  Cr.  M.  &  R.  48. 

(d)  King  v.  Sears,  2  Cr.  M.  &  R.  [jg)  Comm.,   12th  ed.,  Vol.  II.,  p. 

53;  Shadwell  v.   Shadwell,  9   C.    B.,  632. 

N.  S.  159;  30  L.  J.  C.  P.  145.  (/*)  Judgm.,    1   M.   &  Gr.    188-9; 

{e)  Post,  p.  320,  et  seq.  LampUxgh  v.  Brathwait,  Hob.    105 ; 

(/)  Per  Ttndal,  C.  J.,  Thornton  v.  1  Sm.  L.  C,  9th  ed.,  153,  explained  in 

Jenym,  1  M.  &  Gr.  188,  citing  Hunt  Judgm.,  Kefin>;dy  v.  Broun,  13  C.  B., 

V.  Bate,  Dyer,  272,  and  West  v.  JVest,  N.  S.  740. 
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this  rule,  a  request  will  be  implied,  either  as  collected  from 
the  circumstances,  or  by  direct  intendment  of  law. 

1.  Where  the  act  stated  as  the  consideration  for  a 
promise  cannot,  from  its  nature,  have  been  a  gratuitous 
kindness,  but  necessarily  imports  a  request,  such  request 
need  neither  be  averred  nor  specifically  proved, — as  in  the 
case  of  money  lent ;  for  the  mere  statement  that  money 
was  lent  implies  that  it  was  advanced  at  the  request  of  the 
party  to  whom  the  loan  was  made  (i). 

2.  Again,  where  the  party  whom  it  is  sought  to  charge 
upon  a  contract  has  derived  benefit  from  that  which  is 
alleged  to  be  the  consideration  for  his  promise,  the  accept- 
ance and  enjoyment  of  this  benefit  will,  in  legal  contempla- 
tion, suffice  to  imply  an  antecedent  request.  If,  for  in- 
stance, a  man  buys  goods  for  me  without  my  knowledge  or 

I  request,  and  afterwards  I  agree  to  receive  the  goods,  my 
conduct,  as  showing  a  ratification  of  the  contract,  will 
dispense  with  the  necessity  of  proving  an  express  request  (k), 

I  according  to  the  maxim,  Omnis  ratihahitio  retrotrahitur  et 
mandato  priori  aequiparatur  (I).  So  if  A.,  unauthorised  by 
me,  makes  a  contract  on  my  behalf  with  B.,  which  I  after- 
wards recognise  and  adopt,  there  is  no  difficulty  in  dealing 
with  this  contract  as  having  been  originally  made  with  my 
authority.  If  B.  entered  into  the  contract  on  the  under- 
standing that  he  was  dealing  with  me,  when  I  afterwards 
agree  to  admit  that  such  was  the  case,  B.  is  precisely  in 
the  condition  in  which  he  meant  to  be.  If,  on  the  other 
hand,  B.  did  not  believe  A.  to  be  acting  for  me,  his  condi- 
tion is  not  altered  by  my  adoption  of  his  agency ;  for  he 
may  sue  A.  as  principal  at  his  option,  and  has  the  same 

(i)   Victors  v.  Davies,  12  M.  &  "W".  Railway    Carriage  and   Iron    Co.   v. 

758  ;    cf.    also,   per    Bowen,    L.    J.,  Hiche,  L.  E.  7  H.  L.  653  ;  Melhado  v. 

Stewart  v.  Casey,  (1892)   1  Ch.,  at  p.  Forto  Alegre  R.  C,  L.  R.  9  C.  P.  503  ; 

115.  Phosphate  of  Lime  Co.  v.  Green,  L.  E. 

{k)  1  Wms.  Saund.  264  (1)  ;  Barber  7  C.  P.  43  ;  Irvine  v.  Union  Bank  of 

y.  Brown,  1  C.  B.,  N.  S.  121.  Australia,  2  App.  Cas.  366,  374. 

(?)  As  to  this  maxim,  see  Ashbury 

B.C.L.  X 
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and  surety. 


equities  against  me  if  I  sue  which  he  would  have  had 
against  A.  (m). 

3.  Where  one  party  has  been  compelled  to  do  that  to 
which  the  other  party  was  legally  compellable,  a  request 
will  be  implied  in  law  from  the  latter  to  the  former  to  do 
the  act  relied  on  as  the  consideration,  as  well  as  a  promise 
from  the  latter  to  repay  the  party  so  compelled  (n) . 

If  the  debt  or  liability  is  incurred  entirely  for  a  principal, 
the  surety  having  become  liable  for  him  at  his  request,  and 
being  obliged  to  pay,  is  held  at  law  to  pay  on  an  implied 
request  from  the  principal  that  he  will  do  so  (o).  A  surety, 
however,  who  seeks  to  recover  money  paid  by  him  from  his 
principal,  must  show  that  he  was  under  a  reasonable  obliga- 
tion and  necessity  to  make  the  payment.  For  if  he  im- 
properly defends  an  action,  and  incurs  costs,  there  will 
be  no  implied  duty  on  the  part  of  his  principal  to  reimburse 
him  those,  unless  the  action  was  defended  at  the  principal's 
request  (p).  If,  however,  he  make  a  reasonable  and  prudent 
compromise,  he  will  be  justified  in  so  doing  (q). 

From  the  rule  just  laid  down,  which  is  applicable  in  its 
terms  to  the  particular  case  of  principal  and  surety,  may 


(>m)  Judgm.,  Bird  v.  Brown,  4  Exch. 
798-9  ;  cited  per  fFilles.  J.,  Berwick  v. 
Eorsfall,  4  C.  B.,  K  S'  464  ;  Mitche- 
son  V.  Mcol,  7  Exch.  929  ;  Feto  v. 
Reynolds,  9  Exch.  4^1Q\  James  y.  Isaacs, 
12  C.  B.  791 ;  per  Lord  Wensleydale, 
Ridgway  v.  Wharton,  6  H.  L.  Gas. 
296-7. 

(n)  Jeffreys  v.  Gurr,  2  B.  &  Ad. 
833 ;  Pownal  v.  Ferrand,  6  B.  &  C. 
439  ;  Grissell  v.  Robinson,  3  Bing.  N. 
C.  10;  Jones  v.  Orchard,  16  C.  B. 
614.  As  to  what  amounts  to  compul- 
sion, see  Johnson  t.  Royal  Mail  Steam 
Racket  Co.,  L.  R.  3  C.  P.  44  ;  Etigland 
V.  Marsden,  L.  R.  1  C.  P.  529 ;  sed 
vide  per  Thesiger,  L.  J.,  Ex  p.  Bishop, 
re  Fox,  15  Ch.  D.  417  ;  and  Edmunds 
v.  Wallingford,  14  Q.  B.  D.  811,  816  ; 
The  Orchis,  15  P.  D.  38. 

(o)  Judgm.,  2  E.  &  B.  296 ;  Judgm., 
Sayles  v.  Blane,  14  Q.  B.  205 ;  Mar- 


sack  V.  Webber,  6  H.  &  N.  1.  As  to 
the  natiire  of  the  contract  betAveen 
principal  and  surety,  see  Duncan  v. 
New  South  Wales  Bank,  6  App.  Gas. 
1 1 ;  London  Guarantee,  ^c.  v.  Fearnley, 
5  App.  Gas.  911;  Lloyds  v.  Harper, 
16  Gh.  D.  290 ;  and  as  to  the  rights  of 
sureties,  Steely.  Dixon,  17  Gh.  D.  826; 
Ex  p.  Snowdon,  lb.  44. 

{p)  Knight  y.  Hughes,  1  M.  &  M. 
247  ;  Gilletty.  Rippon,  lb.  406  ;  Roach 
y.  Thompson,  lb.  487 ;  Short  v.  Eallo- 
way,  11  A.  &  E.  28,  ubi  per  Lord 
Denman,  C.  J.,  "No  person  has  a 
right  to  inflame  his  own  account  against  i 
another,  by  incurring  additional  ex-j 
pense  in  the  unrighteous  resistance  to 
an  action  he  cannot  defend ;  "  Walker  | 
V.  Hatton,  10  M.  &  W.  249. 

(q)  Smith  v.  Compton,  3  B.  &  Ad. 
407  ;  Dixon  v.  Fawcus,  30  L.  J.  Q.  B. 
137. 
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readily  be  derived  the  doctrine  of  contribution  amongst  joint 
contractors.  In  a  joint  contract  entered  into  for  the  benefit 
of  all,  each  contractor  takes  upon  himself  a  liability  to  pay 
the  whole  debt  and  each  in  effect  takes  upon  himself  a 
liability  for  each  to  the  extent  of  the  amount  of  his  share  : 
each,  therefore,  may  be  considered  as  becoming  liable  for 
the  share  of  each  one  of  his  co-contractors,  at  the  request 
of  such  co-contractor,  and  on  being  obliged  to  pay  such 
share,  a  request  to  pay  it  is  implied  as  against  the  party 
who  ought  to  have  paid  it,  and  who  is  relieved  from  paying 
what,  as  between  himself  and  the  party  who  pays,  he  ought 
himself  to  have  paid  according  to  the  original  arrange- 
ment (r). 

The  principle  just  stated  applies  where  one  of  several 
joint  contractors  has,  by  legal  process,  been  compelled  to 
pay  the  joint  debt,  whether  the  action  was  brought  against 
him  alone  or  whether,  judgment  having  been  obtained 
against  all  the  parties  jointly  liable,  execution  was  issued 
and  satisfaction  enforced  against  one  only  (s).  But  this 
right  to  contribution  will  be  affected  by  any  original 
arrangement  or  convention  inter  partes,  inconsistent  with 
the  understanding  that  each  is  to  pay  his  own  share  only. 
If  by  express  arrangement  one  of  the  joint  contractors, 
though  liable  to  the  creditor,  is  not,  as  between  himself 
and  his  co-contractors,  to  be  liable  to  pay  any  portion  of 
the  debt,  it  is  clear  that  no  action  to  compel  contribution 
could  be  maintained  against  him  {t).     So,  where  one  surety 

(r)  Batard  v.  Sawes,  2  E.  &  B.  obtained  by  the  principal  creditor  for 

287,  296.  the  full  amount  of  the  guarantee,  but 

(«)  Earl  of  Mountcashell  t.  Barber,  who  has  paid  nothing,  is  entitled  to  a 
14  C.  B.  53  ;  Cowellx.  Edwards,  2  B.  &  declaration  of  his  right  to  contribution 
P.  268  ;  Bearing  v.  Lord  Winchilsea,  and  to  a  prospective  order  that  on  pay- 
lb.  21  (i;  Atkins  y  Arcedeclcne,  24  Ch.  ing  his  own  share  his  co-surety  shall 
D.  709,  714  ;  Reynolds  v.  Wlieeler,  10  indemnify  him  against  further  habilit)- 
C.  B.,  N.  S.  561 ;  30  L.  J.  C.  P.  350  ;  {Wolmeishamen  t.  Gullick,  (1893) 
approved  in  Macdonald  v.    WTiitJield,  2  Ch.  514). 

8  App.  Gas.  733,  747.     In  a  recent  {t)  Turner  v.  Bavies,  2  Esp.  478 ; 

case,  Wright,  J.,  decided  that  a  surety  Bone  v.  WalUy,  2  Exch.  198  ;  Thomas 

against    whom    judgment    has    been  v.  Cooh,  8  B.  »&  C.  728. 

X  2 
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enters  into  an  engagement  of  suretyship  at  the  request  of 
his  co-surety,  it  has  been  held,  that  the  co-surety  paying 
the  whole  debt,  can  maintain  no  action  (u).  In  such  cases, 
the  rule  applies — expressum  facit  cessare  taciturn — the  re- 
quest to  pay,  which,  as  above  explained,  the  law  ordinarily 
implies  from  one  joint  contractor  to  his  co-contractor,  can 
have  no  existence  where  there  is  an  express  contract  incon- 
sistent with  it.  Nor,  to  anticipate  a  little  what  I  shall  pre- 
sently have  to  say,  could  there,  under  such  circumstances, 
be  implied  a  promise  for  repayment,  because  "promises  in 
law,"  as  remarked  by  Buller,  J.  (x),  "only  exist  where  there 
is  no  express  stipulation  between  the  parties." 

At  law  the  proportion  recoverable  seems  to  have  been 
determined  by  the  number  of  the  original  sureties  (y)  ;  but 
in  equity  the  solvent  sureties  are  liable  to  contribute  inter 
86  to  the  whole  amount  (z),  and  it  is  presumed  that  by 
virtue  of  s.  25,  sub-s.  11  of  the  Judicature  Act,  1873,  this 
rule  will  be  followed  in  the  future. 

4.  Again,  where  a  man  has  voluntarily  done  that  which 
another  is  legally  compellable  to  do,  and  the  latter  after- 
wards in  consideration  thereof  expressly  promises,  there  an 
action  will  lie  (a).  It  should,  however,  be  observed  that 
whereas  in  the  previous  cases  both  the  request  and  the 
promise  will  be  implied  in  law,  it  seems  that  in  this  case 
the  request  alone  is  implied,  and  that  only  when  there  has 
been  an  express  promise  (h).  This  last  point,  however,  can 
hardly  be  regarded  as  certain.  There  is  at  least  some 
authority  for  doubting  whether  one  who  has  voluntarily 
done  that  whereto  another  was  legally  compellable,  may  not 

(m)  See  Judgm.,  2  E.  &  B.  297.  Hole  v.  Harrison,   1  Cha.  Cas.  246; 

\x)   ToHssaint  v.  Martinnant,  2  T.  Layer  v.  Nelson,  1  Vem.  456.  i 

R.  105;  as  to  which  case,  see  Younr/  (a)    Wemiall  v.  Adney,   3  B.  &  P.  i 

V.  Taylor,  8  Taunt,  at  p.  322  ;  Driver  249,  in  notis  ;  6  R.  R.   780,   Preface! 

V.  Burton,  17  Q.  B.  989.  v.  ;    IVing  v.  Mill,  1   B.  &  Aid.  104 

(y)  Vide  per  liayley,  J.,  Browne  v.  Paynter  v.  Williams,  1  C.  &  M.  818 

Lee,  6  B.  &  C.  697 ;  Batard  v.  Rawes,  cf.  Lamb  v.  Bunce,  4  M.  &  S.  276 

2  E.  &  B.  287.  16  R.  R.  470. 

(z)  Fcter  v.  Rich,   1   Cha.   R.   19;  (b)  Atkins  v.  Banu-ell,  2  East,  506. 
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recover  from  the  latter  even  in  the  absence  of  an  express 
promise  (c). 

5.  When  the  plaintiff  has  voluntarily  done  that  which  the 
defendant  was  only  morally  and  not  legally  bound  to  do,  it 
is,  except  in  the  cases  to  be  presently  referred  to,  the  better 
opinion  that  no  action  will  lie,  even  although  the  defendant 
has  subsequently  made  an  express  promise.  There  was  at 
one  time  a  tendency  to  believe  that  an  express  promise 
coupled  with  a  voluntary  consideration  would  support  an 
action,  where  there  was  a  moral  obligation  upon  the  party 
benefited  to  do  the  act,  in  respect  of  which  the  action  was 
brought  {d) .  But  the  contrary  seems  now  to  have  been 
established,  and  it  may  be  safely  laid  down  that  a  mere 
moral  obligation,  however  sacred,  is  not  a  sufficient  con- 
sideration to  make  a  subsequent  promise  binding  upon 
the  promisor  {e) .  The  one  exception  to  this  rule  is  that 
suggested  in  the  learned  note  to  Wennall  v.  Adney  (/), 
where  it  is  stated  that  an  express  promise  can  only  revive 
a  precedent  good  consideration,  which  might  have  been 
enforced  at  law  through  the  medium  of  an  implied  promise, 
had  it  not  been  suspended  by  some  positive  rule  of  law ; 
but  can  give  no  original  cause  of  action,  if  the  obligation 
on  which  it  is  founded  never  could  have  been  enforced  at 
law,  though  not  barred  by  any  legal  maxim  or  statutory 
provision.  Thus,  to  give  an  instance,  a  debt  barred  by  the 
Statute  of  Limitations  will  be  revived  by  a  subsequent 
express  promise  {g),  but  where  a  man  had  seduced  a  woman, 
and  after  cohabitation  had  ceased,  by  way  of  compensation 

(c)  Cook  V.  Lister,  13  C.  B.,  X.  S.  doctrine  {sc,  that  all  promises  delibe- 

694,  per  Willes,  J.  ;  Ex  p.  Bishop,  re  rately  made  ought  to  be  held  binding) 

Fox,  15  Ch.  D.  p.  417,  per  Thesiger,  would  annihilate  the  necessity  for  any 

L.  J.  consideration  at  all,  inasmuch  as  the 

(</)  Lee  V.  Muggeridge,  5  Taunt.  36.  mere  fact  of  gi\-ing  a  promise  creates  a 

{e)  Littlefield  v.  Shee,  2   B.  &  Ad.  moral  obligation  to  perform  it." 
811;   Wennall  v.  Adneg,   3  B.  &  P.  (/)  Ubi  supra. 

249,  note ;  6  R.  R.   780,  Preface  v.  ;  Q]  Per  Farke,  B.,  Farle  v.  Oliver, 

Eastwood  r.  Kengon,  11  A.  &  E.  452,  2  Exch.  86. 
ubiper  Lord  Denman,   C.  J.,    "The 


310  CONTRACTS  GENERALLY. 

expressly  promised  to  pay  her  a  yearly  sum  for  her  support, 
that  promise  was  held  not  binding  in  law  (li). 

6.  Where  the  act  of  the  plaintiff  and  the  promise  of.  the 
defendant  take  place  at  one  and  the  same  time,  the  law 
does  not  require,  as  in  the  case  of  a  bygone  transaction, 
that  in  order  to  make  the  promise  binding,  the  plaintiff 
should  have  acted  at  the  request  of  the  defendant.  Where 
the  consideration  moving  from  the  one  party  and  the 
promise  or  undertaking  of  the  other  are  simultaneous,  the 
law  dispenses  with  proof  of  any  previous  request  from  the 
promisor  to  the  promisee  (i) ;  and  further,  where  the  con- 
sideration is  "  continuing  "  (k),  an  express  request  by  the 
party  whom  it  is  sought  to  charge  will  be  unnecessary.  A 
•good  illustration  of  the  nature  of  such  a  consideration  is 
afforded  by  the  case  of  Massey  v.  Goodall  (Z). 

To  sum  up  what  has  been  said  in  the  preceding  pages 
respecting  the  first  of  the  three  ingredients  {viz.,  the 
request)  already  specified  (?«),  as  forming  a  complete  con- 
tract. In  every  executory  contract  there  must,  ex  necessitate 
rei,  have  been  a  request  on  the  part  of  the  person  promis- 
ing. In  executed  contracts  a  request  either  express  or 
implied  must  be  shown.  Such  a  request  will  be  implied  in  I 
law — 1.  Where  from  the  circumstances  of  the  case  there 
must  have  been  one,  ex.  gr.,  in  the  case  of  a  loan.  2.  W^here 
the  defendant  has  enjoyed  the  benefit  of,  or  adopted  and 
recognised  the  contract.  3.  Where  the  plaintiff  has  been 
compelled  to  do  that  which  the  defendant  was  legally  com- 
pellable to  do.  4.  Where  the  plaintiff  has  voluntarily  done 
that  which  the  defendant  was  legally  compellable  to  do, 
and  the  latter  has  afterwards  expressly  promised ;  but  not, 
with  the  exception  above  mentioned,  when  the  original 
obhgation  on   the   defendant  was  merely  moral  and  not 

(A)  Beaumont  v.  Beeve,  8  Q.  B.  483 ;  (/.)  As  to  which  see  post,  p.  321. 

cf.  Huhe  V.  Huhe,  17  C.  B.  711.  (0  17  Q.  B.  310. 

(i)   Tipper  v.  Bicknell,  3  Bing.  N.  C.  \m)  Ante,  p.  303.  ., 
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legal.     5.  Where  the  consideration  moving  from  the  plain- 
tiff and  the  promise  of  the  defendant  were  simultaneous. 
6.  Where  the  consideration  is  continuing. 
2.  Any  act  of   the  plaintiff  from  which  the  defendant  considera- 

,  tion— what 

derives  a  benefit  or  advantage,  or  any  labour,  trouble,  detri- 
ment, or  inconvenience,  performed,  taken,  or  sustained  by 
the  plaintiff,  however  small  the  benefit  or  inconvenience 
may  be  (n),  may  suffice,  in  law,  as  a  "  consideration  "  to 
support  a  promise,  and  to  sustain  an  action  ex  contractu  (o). 
"  A  valuable  consideration  in  the  sense  of  the  law  may 
consist  either  in  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment,  loss, 
or  responsibility  given,  suffered,  or  undertaken  by  the 
other  "  ip).  "A  prejudice  to  the  promisee  incurred  at  the 
request  of  the  promisor  may  be  a  consideration  as  well  as 
a,  benefit  to  the  promisor  proceeding  from  the  promisee : 
but  this  must  be  a  prejudice  on  entering  into  the  contract, 
not  a  prejudice  from  the  breach  of  it  "  (q).  A  promise 
without  consideration  will  not  support  an  action  (r).  And 
on  the  ground  of  a  failure  of  consideration,  money  paid  is 
often  recoverable,  ex.  gr.  "  where  personal  property  is  sold, 
it  is  not  usual  to  add  any  condition  of  sale  respecting  the 
title  of  the  vendor ;  and  in  the  absence  of  any  express 
€tipulation,  if  the  vendor  cannot  perform  his  part  of  the 
■contract,  the  same  ground  that  entitles  the  vendee  to  resist 
payment  of  the  whole  price  entitles  him  also  to  recover 


(w)  1  Selw.  N.  P.,  12tli  ed.,  55; 
JSeoUon  V.  Feffff,  6  H.  &  N.  295  ;  Za 
Touche  T.  La  Tomhe,  3  H.  &  C.  576  ; 
JBracewell  v.  TFilliains,  L.  R.  2  C.  P. 
196  ;  Edgware  Highicay  Board  v. 
Harrow  Gas  Co.,  L.  R.  10  Q.  B.  92, 
•SB.  See  JSegbie  v.  Phosphate  Sewage 
Co.,  1  Q.  B.  D.  679 ;  affirming  S.  C, 
L.  R.  10  Q.  B.  491. 

(o)  See  Harris  v.  Venables,  L.  R.  7 
Ex.  235 ;  CalUsher  v.  Bischoffsheim, 
L.  R.  5  Q.  B.  449;  Judgm.,  L.  R.  9 
-Q.  B.  56-7  ;  sed  vide  per  Brett,  L.  J., 
Ex  p.  Banner,  re  Blxjthe,  17  Ch.  D. 
490;   Miles  v.   New  Zealand  Alford 


Est.  Co.,  32  Ch.  D.  266,  283  ;  Carlill 
V.  Carbolic  Smoke  Ball  Co.,  (1893)  1 
Q.  B.  256. 

{p)  Currie  v.  Mi^a,  L.  R.  10  Ex. 
162.  See  M'Zeany.  Clydesdale  Bank- 
ing Co.,  9  App.  Cas.  95,  111. 

{q)  Judgm.,  Gerhard  v.  Bates,  2  E. 
&  B.  487-8;  Crouther  v.  Farrer,  15 
Q.  B.  677,  680. 

Brown  t.  Brine,  1  Ex.  D.  5,  7,  is 
a  curious  case  as  to  the  validity  of  a 
consideration. 

(r)  Beacon  v.  Gridley,  15  C.  B. 
295.  See  McManus  v.  Bark,  L.  R.  5 
Ex.  65. 
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Privity- 
what. 


back  any  deposit  he  may  have  made  in  part  payment  there- 
of, on  the  ground  that  there  has  been  a  total  failure  of 
consideration  (s). 

*■'  An  engagement,"  says  Parke,  B.  (t),  *'  by  a  person  to 
remunerate  the  act  of  another,  which  benefits  the  former, 
or  puts  the  latter  to  any  inconvenience  or  loss,  is  a  binding 
engagement."  And,  again,  "  consideration,"  says  Patteson, 
J.  (w),  "means  something  which  is  of  some  value  (x)  in  the 
eye  of  the  law,  moving  from  the  plaintiff.  It  may  be  some 
benefit  to  the  defendant,  or  some  detriment  to  the  plaintiff, 
but,  at  all  events,  it  must  be  moving  from  the  plaintiff "  (y), 
that  is  to  say,  there  must,  except  as  set  forth  in  Chap.  iv.  of 
this  Book,  be  some  kind  of  privity  between  the  plaintiff  and 
defendant  in  order  to  sustain  an  action  ex  contractu  at  suii 
of  the  former  against  the  latter. 

The  term  "  privity,"  when  used  by  legal  writers  must  be 
understood  to  mean  "  a  connection  or  bond  of  union  (z) 
(ligamen)  existing  between  parties  in  relation  to  some  par- 
ticular transaction ; "  and  when  it  is  said  that  an  action 
will  not  lie  for  "  want  of  privity  "  this  phrase  signifies  that 
the  plaintiff  and  defendant  are  strangers  to  each  other 
quoad  the  subject-matter  in  dispute  (a),  or,  at  all  events, 
that  the  plaintiff,  the  contractee,  did  not  with  sufficient 
directness  conduce  to  the  consideration  for  the  undertaking 


(#)  Per  Pollock,  B.,  Want  v.  Stalli- 
hrass,  L.  R.  8  Ex.  183.  See  this  case 
distingiiished,  Soper  v.  Arnold,  37 
Oh.  D.  at  p.  101.  See  Clare\.  Lamb, 
L.  R.  10  C.  P.  334. 

(<)  Moss  V.  Hall,  5  Exch.  50. 

\u)  Thomas  t.  Thomas,  2  Q.  B. 
859. 

{x)  Haigh  t.  Brooks,  10  Ad.  &  E. 
309 ;  Shadtcell  v.  Shadtcell,  9  C.  B., 
N.  S.  159. 

(y)  Ttceddle  v.  Atkinson,  1  B.  &  S. 
393.  See  also  per  Erie,  J. ,  Kilham  v. 
Collier,  21  L.  J.  Q.  B.  65;  Gandyy. 
Gandy,  30  Ch.  D.  67,  69. 

(2)  Per  Wilde,  C.  J.,  Blandy  t.  De 
Burgh,  6  C.  B.  634. 

(a)  See  Playford  v.    United  King. 


dom  Telegraph  Co.,  L.  R.  4  Q.  B.  706, 
followed  in  Dickson  v.  Jteuter^s  Teh' 
graph  Co.,  2  C.  P.  D.  62;  S.  C, 
affirmed,  3  Id.  1 ;  Eley  v.  Positive  Life 
Ass.  Co.,  1  Ex.  D.  88,  affirming  S.  C, 
Id.  20  ;  Melhado  v.  Porto  Akgre  R. 
C,  L.  R.  9  C.  P.  603 ;  Boulton  v. 
Jones,  2  H.  &  N.  564  ;  Alton  v.  Mid- 
land R.  C,  19  0.  B.,  N.  S.  213  (dis- 
tinguished Taylor  v.  Manchester,  She/' 
Jield  f  Lincolnshire  R.  C,  (1896)  1 
Q.  B.  134,  and  in  Meuxv.  G.  E.  R.  CU 
(1895)  2  Q.  B.  387,  C.  A.) ;  Martm  f 
V.  Great  Ind.  Pen.  R.  C,  L.  R.  3  Ex. 
9  ;  Johnson  r.  Royal  Mail  Steam  Packet 
Co.,  L.  R.  3  C.  P.  38 ;  Robertson  T. 
Fleming,  4  Macq.  Sc.  App.  Gas.  167. 


.  I 


CONTRACTS   GENERALLY. 


313 


or  promise  of  the  defendant,  the  contractor.  If,  however, 
A.  is  Hable  at  law  by  immediate  privity  of  contract,  which 
contract  also  confers  a  benefit,  and  the  obligation  of  the 
contract  is  common  to  him  and  B.,  but  the  whole  benefit 
of  the  contract  is  taken  by  B.,  A.  is  entitled  to  be  indem- 
nified by  B.  in  respect  of  the  performance  of  the  obliga- 
tion (b). 

It  will  readily  be  inferred  from  the  definitions  of  a  legal 
*'  consideration,"  above  given,  that  its  nature  may  infinitely 
vary  (c),  "wherever,"  indeed,  "a  man  may  do  an  act 
without  a  breach  of  any  legal  or  moral  obligation,  that  act 
may  be  a  valid  consideration  for  a  promise  to  pay  money 
to  him  (d)  or  to  do  any  other  thing."  A  few  cases  must 
here  suffice  to  show  the  nature  of  a  good  legal  considera- 
tion, and  of  privity. 

The  compromise  of  a  claim  may  be  a  good  consideration 
for  a  promise,  though  litigation  may  not  have  actually 
commenced  (c),  but  to  make  it  so,  the  party  forbearing 
must  believe  that  he  has  a  good  case  (/).  It  has  also  been 
held  that  where  such  belief  exists  it  is  immaterial  that 
there  was  in  reality  no  cause  of  action  (f/). 

Where  plaintiff  stipulated  to  discharge  A.  from  a  portion 
of  a  debt  due  to  himself,  and  to  permit  B.  to  stand  in  his 
place  as  to  that  portion,  defendant  stipulating  in  return 
that  B.  should  give  plaintiff  a  promissory  note,  the  con- 
sideration moving  from  plaintiff,  viz.,  his  agreement  to 
permit  B.  to  stand  in  the  place  of  A.  as  his  debtor,  being 
an  undertaking  in  legal  contemplation  detrimental  to  him, 
was  held  sufficient  to  sustain  the  promise  by  defendant  (h). 


(b)  Per  Willes,  J.,  Motile  v.  Garrett, 
L.  R.  7  Ex.  104. 

(c)  See  Hartley  v.  Fonsonbi/,  7  E.  & 
B.  872. 

{d)  Per  Lord  Campbell,  C.  J.,  JTall 
V.  Dyson,  21  L.  J.  Q.  B.  224,  226 : 
S.  C,  17  Q.  B.  785. 

(e)  Cook  V.  JFriffht,  1  B.  &  S.  559. 

(/)   TFade  v.  Simeon,  2  C.  B.  648. 


{g)  Callisher  V.  Bischoffsheim,  L. 
R.  5  Q.  B.  449  ;  Ockford  v.  Mrelli, 
20  W.  R.  116;  sed  vide  per  Brett, 
L.  Z.,Ex  p.  Banner,  re  Blythe,  17  Ch. 
D.  490  ;  Miles  v.  New  Zealand  Alford 
Est.  Co.,  32  Ch.  D.  266;  Crears  v. 
Hunter,  19  Q.  B.  D.  341. 

(A)  Peate  v.  Dicken,  I  Cr.  M.  &  R. 
422. 
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In  connection  with  the  preceding  case,  Lytli  v.  Aidt  (?) 
may  be  consulted,  which  offers  a  curious  illustration  of  the 
nature  and  sufficiency  of  the  consideration  which  will  sup- 
port a  promise  at  law.  There  the  acceptance  by  a  creditor 
of  the  sole  and  separate  liability  of  one  of  two  joint  debtors 
was  held  to  be  a  good  consideration  for  an  agreement  to 
discharge  the  other  debtor  from  liability.  It  might,  indeed, 
prima  facie,  seem  that  the  contract  here  disclosed  was  a  mere 
nitdum  pactum,  on  the  ground  that  the  creditor  would  get 
nothing  in  return  for  his  rehnquishment  of  his  claim  against 
such  last-mentioned  party ;  but  a  little  reflection  will  show 
that  the  substituted  liability  was  in  its  nature  different  from 
that  which  originally  subsisted,  so  that,  inasmuch  as  the 
Court  will  not  inquire  into  the  adequacy  of  the  consideration 
for  a  promise  (A;)  >  the  agreement  in  question  would  be 
unimpeachable  in  a  strictly  legal  point  of  view.  It  is, 
moreover,  demonstrable,  as  remarked  by  Alderson,  B.,  in 
the  case  before  us,  that  the  sole  security  of  A.  may  be  a 
better  thing  than  the  joint  security  of  A.  and  B. ;  for  by 
accepting  the  sole  security  of  A.,  instead  of  the  joint  security 
of  both  debtors,  the  creditor  possesses  a  legal  remedy  against 
A.  during  his  lifetime,  and  against  his  assets  after  his  death, 
and  no  security  whatever  against  B.  Whereas  in  the  case 
of  a  joint  security,  after  the  death  of  A.,  there  exists  a  legal 
liabihty  of  B.  and  no  legal  liability  of  A.'s  assets,  but  an 
equitable  remedy  against  the  assets  of  A.,  subject  to  the 
necessity  of  making  B.  a  party  to  a  suit  in  equity.  Now, 
these  two  securities  are  different  things,  and  therefore  a 
bargain  to  take  the  one  for  the  other  is  good.  Cases  may 
be  suggested  of  A.  being  rich  and  B.  poor,  in  which  the 
advantage  of  taking  A.  as  the  debtor  in  lieu  of  A.  and  B.  is 
clear ;  or  it  may  be  that  A.  is  as  rich  as  B.,  in  which  case 
the  creditor  may  fairly  consider  that  one  debtor  alone  is 
preferable  to  both  together  (Z). 

(t)  7  Exch.  669.  (^■)  Per  Farke,  B.,  7  Exch.  671.  (0  7  Exch.  674-5. 
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But,  although  a  Court  of  law  will  not  inquire  into  the 
adequacy  of  the  consideration  for  a  promise,  it  will  inquire 
so  far  as  to  satisfy  itself  that  the  consideration  is  of  some 
value  (wi),  and  not  illusory  merely  (?i).  Where,  therefore, 
the  consideration  for  the  defendant's  promise  was  stated  to 
be  the  release  and  conveyance  by  the  plaintiff  of  his  interest 
in  certain  premises  at  the  defendant's  request,  but  the 
■declaration  did  not  show  that  the  plaintiff  had  any  interest 
in  said  premises,  except  a  lien  upon  them,  which  was 
expressly  reserved  by  him,  the  declaration  was  held  bad  as 
disclosing  no  legal  consideration  for  the  alleged  promise  (o) . 

Where  A.  being  indebted  to  the  plaintiff  in  a  certain 
amount,  and  B.  being  indebted  to  A.  in  another  amount,  the 
defendant  in  consideration  of  being  permitted  by  A.  to  sue 

B.  in  his  name,  promised  to  pay  A.'s  debt  to  the  plaintiff, 
and  A.  gave  such  permission ;  whereupon  the  defendant 
recovered  from  B. :  judgment  was  arrested  on  the  ground 
that  the  plaintiff  was  a  mere  stranger  to  the  consideration 
for  defendant's  promise,  having  done  nothing  of  trouble  to 
himself  or  of  benefit  to  the  defendant  (jj). 

The  case  last  cited  shows  not  only  the  nature  of  a 
sufficient  legal  consideration  for  a  promise,  but  also  the 
necessity  of  'privity  (q)  between  the  parties  to  an  action 
founded  upon  promises,  in  order  that  it  may  be  sustain- 
able (r).  In  Cohh  v.  Becke  (s)  this  latter  point  receives  apt 
illustration  ;  there  B.,  the  country  solicitor  of  A.,  sent  a  sum 
of  money  to  the  defendants,  who  were  B.'s  London  agents, 

(m)  Per  Fattesmi,  J.,  Thomas  v. 
Tlmnas,  cited  ante,  p.  312 ;  Judgm., 
Eaigh  V.  Brooks,  10  Ad.  &  E.  320 ; 
Ball  v.  Conder,  2  C.  B.,  N.  S.  22  ; 
cited  Smith  v.  Neale,  Id.  89. 

[n)  White  v.  Bluett,  23  L.  J.  Ex. 
36 ;  Bracewell  v.    Willimis,  L.  R.  2 

C.  P.  196. 
(o)  Eaye  v.   Button,   7  M.   &  Gr. 

S07,  cited  Smart  v.  Sandars,  5  C.  B. 
904  ;  Edwards  v.  Baugh,  11  M.  &  W. 
641 ;  Strickland  v.  Turner,  7  Exch. 
208  ;   Wright  v.   Colls,  8  C.  B.  150 ; 


Ashworth  v.  Mounsey,  9  Exch.  175 
Fremlin  v.  Hamilton,  8  Exch.  308 
See  Hutchinson  v.  Bead,  4  Exch.  761 
Orme  v.  Galloway,  9  Exch.  544. 

[p)  Bourne  v.  Mason,  1  Ventr.  6 
Tweddle  v.  Atkinson,  1  B.  &  S.  393 
397  ;  Crow  v.  Bogers,  1  Stra.  592 
Price  V.  Easton,  4  B.  &  Ad.  433. 

{q)  Ante,  p.  312. 

(»•)  See  Griffinhoofe  v.  Daubuz,  5  E, 
&  B.  746,  755  ;  explained  in  Edmunds 
V.  Wallingford,  14  Q.  B.  D.  811. 

(s)  6  Q.  B.  930. 


• 
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to  be  paid  to  C.  on  account  of  A.,  and  the  defendants 
promised  B.  to  pay  the  money  transmitted  according  to  his 
B.'s  du'ections ;  but  afterwards,  being  applied  to  by  C, 
refused  to  pay  it,  claiming  a  balance  due  to  themselves  from 
B.  on  a  general  account  between  them.  Upon  this  state  of 
facts  it  was  held,  that  an  action  for  money  had  and  received 
would  not  lie  against  the  defendants  at  suit  of  A.  "  The 
general  rule,"  said  Lord  Denman,  C.  J.,  "  undoubtedly  is, 
that  there  is  no  privity  between  the  agent  in  town  and  the 
client  in  the  country :  the  former  cannot  maintain  an 
action  against  the  latter  for  his  fees,  nor  the  latter  against 
the  former  for  negligence.  Something,  therefore,  is 
necessary,  beyond  the  mere  relation  of  the  parties  to  each 
other  as  above  stated,  to  make  the  agent  in  town  liable  to 
the  client."  The  subject  here  touched  upon  is  more  fully 
explained  in  Rohhins  v.  Fennell  (t),  where  it  is  laid  down 
that  the  client  cannot  maintain  an  action  for  money  had 
and  received  against  the  town  agent  of  his  solicitor,  "  unless 
the  law  will  imply  a  contract  to  pay  on  request,  from  the 
relation  which  the  several  parties  bear  towards  each  other." 
Now  the  client  employs  a  country  solicitor,  is  answerable  to 
him  for  costs,  and  in  case  of  negligence  or  misconduct  must 
come  upon  him  for  redress.  He  is  entitled  to  credit  for  all 
sums  which  the  solicitor  may  happen  to  owe  him,  and 
though  he  probably  knows  that  the  business  must  be  carried 
on  by  a  town  agent,  his  payment  for  it  to  such  agent  is  no 
discharge  to  him  against  the  solicitor  (u).  In  like  manner 
the  solicitor  employs  and  is  liable  to  the  town  agent,  who 
knows  nothing  of  the  client  but  his  name,  and  is  not  even 
to  that  extent  known  by  him.  The  town  agent  could  not 
maintain  an  action  for  work  and  labour  against  the  client 
by  whom  he  was  not  employed  ;  and  the  rights  and  liabili- 
ties of  the  parties  in  such  a  case  would  be  reciprocal  (x). 

(t)  11  Q.  B.  248,  256.  623. 

(m)   Yates  v.   Freckleton,   2   Doug.  {x)  Judgm.,    11   Q.   B.   256.     See 
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A  simple  instance  of  the  necessity  of  privity  between 
parties  in  order  to  sustain  an  action  founded  upon  contract 
is  given  by  Parke,  J.,  in  Baron  v.  Husband  (y),  who  says, 
•*  If  I  give  a  sum  of  money  to  my  servant  to  pay  a  trades- 
man, the  latter  cannot  maintain  an  action  for  money  had 
and  received  against  the  servant."  So,  where  A.  contracts 
with  B.,  acting  as  agent  for  C,  the  legal  privity  is  between 
A.  the  contractor  and  C.  the  contractee  :  so  that  B.  can  in 
general  neither  sue  nor  be  sued  upon  the  contract  (z). 

Again,  "Where  a  person  has  sold  goods  to  A.  B.,  or  has 
been  led  to  believe  he  has  sold  them  to  A.  B.,  and  delivered 
them  as  he  supposes  to  A.  B.,  and  the  person  who  had  led 
In'm  into  that  belief  receives  and  carries  off  the  goods  and 
disposes  of  them  to  another,  there  has  not  been  a  selling  to 
the  person  who  fraudulently  represents  himself  to  be  a 
servant  or  agent  of  the  supposed  purchaser  A.  B.,  and  he 
cannot  Confer  a  good  title  on  any  one  else,  the  property 
never  having  vested  in  him  "  (a). 

But,  although  "  the  remedy  for  breach  of  contract  is  by 
the  general  rule  of  our  law  confined  to  the  contracting 
parties  (h),  there  are  some  cases  in  which  the  law  will  imply 
not  merely  the  request  but  also  the  promise  of  the  con- 
tractor (c) ;  and  there  are  other  cases  in  which  an  obligation 
to  pay  money  is  imposed,  either  by  the  law  of  the  land,  or 

Selps  V.   Clayton,   17  C.   B.,    N.    S.  N^ational  Discount  Co.,  oK.  &'N.  228, 

553 ;   Wilkinson  v.  Grant,   18  C.  B.  and  in  Liversidge  v.  Broadbent,   4  Id. 

319,  where  the  solicitor  of  a  proposed  611. 

mortgagee  was  held  not    entitled  to  {£)  See  further,  as  to  want  of  privity, 

recover  the  amount  of  his  charges  from  Litt  v.   Martindale,   18   C.    B.  314  ; 

the  proposed  mortgagor — the  negotia-  Watson  v,  Russell,   3   B.  &   S.   34 ; 

tion  for  the  mortgage  having  gone  off  Fishet-  v.    Marsh,    6   B.  &   S.  411 ; 

through  the  default  of  the  latter  party.  Mainprice  v.  Westlei/,  Id.  420  ;  Driver 

Now  the  town  agent  would  most  pro-  v.  Burton,  17  Q.  B.  989 ;  Selps  v. 

hably  be  ordered  to  pay  the  money  to  Clayton,  17  C.  B.,  N.  S.  553. 
the  client  under  the  summary  jurisdic-  («)  The  above  proposition  is  adopted 

tion  of  the  Court ;  Ex  p.  Edwards,  re  per  Cur.  Lindsay  v.  Gundy,  2  Q.  B.  D. 

Johnson,  7  Q.  B.  D.  155 ;  8  Q.  B.  D.  96,  100  ;  S.  C,  affirmed  3  App.  Cas. 

262.     Ante,  p.  213.  459;  following  Hardman  v.  Booth,  1 

(y)  4  B.  &  Ad.  611,  612  ;   WilUains  H.  &  C.  803. 
V.   Everett,   14  East,  582;  13  R.  R.  {b)  Per    Coleridqe,    J.,    Lumley  v. 

315  ;  Lilly  v.  Hays,  5  Ad.  &  E.  548  ;  Gye,  2  E.  &  B.  246. 
cited  and  distinguished  in  NobU    v.  (c)  Ante,  p.  310;  post,  pp.  321,  322. 
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by  virtue  of  the  bje-law  of  some  corporate  body — which 
bye-law  within  its  limits,  and  with  respect  to  the  persons 
upon  whom  it  lawfully  operates,  has  the  same  effect  as  an 
Act  of  Parhament  has  upon  the  community  at  large  (c). 
Further,  an  action  will  lie  not  merely  where  there  is  a 
contract    express    or    implied    between    the    parties,   but 
wherever  there  is  a  legal  right  on  the  one  side  to  receive 
the  money  sued  for,  and  a  legal  liability  on  the  other  to 
pay  it  (d).     An  action  will  also  lie  for  recovery  of  a  penalty 
under  a  statute  (<?).     But  where  a  penalty  is  created  by 
statute,  and  nothing  is  said  as  to  who  may  recover  it,  and 
it  is  not  created  for  the  benefit  of  a  party  grieved,  and  the 
offence   is  not   against   an   individual,  it   belongs   to  the 
Crown,  and  the  Crown  alone  can  maintain  a  suit  for  it  (/). 
In  Gerhard  v.  Bates  (g),  the  first  count  of  the  declaration 
alleged,  that  before   the  defendant's   promise  after  men- 
tioned, the  defendant  and  others  had  formed  a  company, 
the  capital  of  which  was  divided  into  a  certain  number  of 
11.  shares,  out  of  which  12,000  were  to  be  appropriated  to 
the  public  at  12s.  Qd.  per  share,  free  from  further  calls — 
that  the  defendant  was  a  promoter  and  managing  director 
of  the  company,  and  in  offering  the  said  12,000  shares  to 
the  public,  had,  in  such  character,  "  guaranteed  and  pro- 
mised to  the  bearers  "  of  those  shares  a  minimum  annual 
dividend  of  33  per  cent.,  payable  half-yearly,  and  that  the 
said  guarantee  and  promise  should  remain  in  force  until 
the  said  12s.  6d.  per  share  should  be  thus  repaid  to  the 
bearers  of    the   12,000   shares    before    mentioned.      The 
declaration  then  averred,  that  the  plaintiff,  confiding  in  the 
defendant's  said  promise,  became  the  purchaser  and  bearer 

\c)  Per  Lord  Abinger,  C.  B.,  Hop-  (^)  2  E.  &  B.  476 ;  Peek  v.  Gurney, 

kins  V.  Mayor  of  Swansea,  4  M.  &  W.  L.  R.  6  H.  L.  377  ;  cited  post,  Bk.  iii., 

640;  3  Bla.  Com.  160.  Chap.  1;  cf.  also  remarks  upon  Lord 

{d)  Addison  v.  Mayor  of  Preston,  12  Campbell's  judgment   in   Gerhard  v. 

C.  B.  108,  133.  BaUs,  of  Lindley,  L.  J.  (at  p.  265),  and 

(«)  3  Bla.  Com.  161.  of  Boicen,  L.  J.  (at  p.  272),  in  CarliU 

If)  Bradlauyh  v.  Clarke,   8  App.  v.  Carbolic  Smoke  Ball  Co.,  (1893)  1 

Cas.  354.  Q.  B.  256. 
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of  2,500  of  the  12,000  shares  at  12s.  6d.  per  share,  and  took 
the  same  on  the  faith  of  the  defendant's  guarantee  and 
promise,  and  not  otherwise,  and  had  fulfilled  the  engage- 
ment on  his  part,  yet  that  the  defendant  had  not  paid  any 
dividend.  This  count  of  the  declaration  was  held  to  be  bad 
on  demurrer :  1st,  because  it  did  not  sufficiently  allege  any 
promise  to  the  plaintiff  (h)  ;  2ndly,  because  there  appeared 
to  be  an  entire  absence  of  consideration,  inasmuch  as  it 
was  not  stated,  that,  "  from  the  plaintiff's  buying  and 
becoming  bearer  of  "  the  shares  mentioned,  any  benefit 
accrued  to  the  defendant ;  or  that,  at  the  time  when  the 
contract  was  supposed  to  have  been  entered  into,  any  pre- 
judice accrued  to  the  plaintiff;  3rdly,  because  there  was 
nothing  to  show  any  request  by  the  defendant  to  the  plain- 
tiff, and  no  privity  was  established  between  them.  I  have 
mentioned  this  case  at  some  length,  in  order  that  the  count 
above  abstracted  may  be  compared  with  the  second  count 
of  the  declaration  hereafter  noticed  in  connection  with 
actions  founded  upon  tort,  and  with  the  rule  as  to  privity 
applicable  in  the  latter  class  of  cases. 

With  the  facts  and  decision  in  Gerhard  v.  Bates,  so  far  as 
above  mentioned,  may  usefully  be  contrasted  that  peculiar 
class  of  cases  there  alluded  to  by  Lord  Campbell,  in  which 
it  has  been  held,  that  an  action  may  be  maintained  for  a 
reward  offered  in  a  public  advertisement,  at  suit  of  one  who 
has  fulfilled  the  conditions  indicated  therein  (i).     In  such 

(h)  As  to  which,  post,  p.  321.  how  it  could  be  said  that  she  was  a 

(i)  See     Willimm    v.     Carwardine,  party  to  a  contract,  or  gave  the  infor- 

4  B.  &  Ad.  621,  which  shows  that  the  mation  in  fxilfilment  of  the  condition." 

action  can  be  maintained  even  when  In    an    American   decision — Fitch  v. 

the  plaintiff  supplied  the  information  Snedakm;  (38  N.  Y.  248) — it  is  laid 

from  a  different  motive.     Hawkins,  J.,  down  that  one  who  did  not  know  it 

in  a  note  appended  to  his  judgment  in  had  been  offered  cannot  claim  a  reward. 

Carlill  V.   Carbolic   Smoke  Ball   Co.,  However,   in   Froctor  v.  Gibbons  (64 

(1892)  IQ.B.  at  p.  489,  says,  referring  L.   T.   594),  the   plaintiff  was    held 

to  the  case  of  Williatns  v.  Carwardine :  entitled  to  a  reward,  although  he  gave 

•'I  presume,  however,  that  the  offer  the  information  before  the  reward  was 

had  been  brought  to  her  knowledge  offered,   and    consequently  before    he 

before   the    information    was    given.  could  have  known  of  the  offer.     See 

Otherwise  it  is  difficult  to  understand  also  Tamer  v.  Walker,  L.  R.  1  Q.  B. 
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cases  there  might  at  first  sight  seem  to  be  a  want  of  privity ; 
there  is,  however,  a  distinct  promise  to  any  one  who  shall 
bring  himself  within  the  terms  of  the  advertisement  {k) ; 
and  there  is  a  good  consideration  (I)  for  the  promise  in  the 
benefit  to  accrue  to  the  promisor, — as  in  showing  that  he 
is  heir-at-law  to  a  person  who  died  seised  of  real  property 
and  intestate ;  or  prejudice  to  the  promisee, — as,  that  he 
shall  entitle  himself  to  the  reward  by  voluntarily  coming 
forward  as  a  witness.  Those  cases,  nevertheless,  remarked 
Lord  Campbell,  although  not  now  to  be  questioned,  are 
somewhat  anomalous  (m). 

The  meaning  of  the  term  "  consideration "  and  of 
"  privity "  being  now  apparent,  it  will  be  convenient  to 
notice,  that  the  consideration  may  be  altogether  past  and 
executed  at  the  time  when  the  promise  is  made  ;  it  may  be 
contemporaneous  or  concurrent  with  the  promise  (n),  as, 
where  two  persons  meet  together  and  reciprocally  promise 
to  do  certain  specified  things,  the  promise  of  the  one  party 


I 


641,  and  2  Q.  B.  301;  Lockhart  v. 
£aniard,  14  M.  &  W.  674  ;  Lancaster 
V.  Wahh,  4  M.  &  "W.  16 ;  Thatcher 
V.  England,  3  0.  B.  254;  Bent  v. 
Wakefeld Bank,  4  0.  P.  D.  1 ;  MeKune 
V.  Joynson,  5  C.  B.,  N.  S.  218; 
NevilU  T.  Kelly,  12  0.  B,,  N.  S.  740 ; 
Jadgm.,  Williams  v.  Byrnes,  1  Moo. 
P.  C.  C,  N.  S.  198. 

(A-)  Of.,  per  Zindley,  L.  J.,  in 
Carlill  V.  Carbolic  Smoke  Ball  Co., 
(1893)  1  Q.  B.  256:  "  .  .  .  it 
is  said  that  it  is  not  made  with  any 
body  in  particular.  Now  that  point  is 
common  to  the  words  of  this  advertise- 
ment, and  to  the  words  of  all  other 
advertisements  offering  rewards .  They 
are  offers  to  anybody  who  performs  the 
conditions  named  in  the  aovertisement, 
and  anybody  who  does  perform  tha 
condition  accepts  the  offer  '  (at  p.  262). 
Also,  S.  C,  per  Botcen,  L.  J. :  "It  is 
an  offer  made  to  all  the  world  .  .  . 
which  is  to  ripen  into  a  contract  with 
anybody  who  comes  forward  and  per- 
forms the  conditions  (at  p.  268)." 

(/)  See    Carlill  v.    Carbolic   Smoke 


Ball  Co.  (loc.  cit.).  The  defendants 
had  by  advertisement  offered  a  reward 
to  anyone  who,  after  using  their  smoke 
ball  for  a  prescribed  time  and  in 
a  prescribed  manner,  should  contract 
influenza.  "It  is  quite  obvious," 
(says  Zindley,  L.J.,  at  p.  264)  "that 
in  the  view  of  the  advertisers  a  use  by 
the  public  of  their  remedy,  if  they  can 
only  get  the  public  to  have  confidence 
enough  to  use  it,  will  react  and  pro- 
duce a  sale  which  is  directly  beneficial 
to  them.  .  .  .  But  there  is  another 
view.  Does  not  the  person  who  acts 
upon  this  advertisement  and  accepts  the 
offer  put  himself  to  some  inconvenience 
at  the  request  of  the  defendants  ? " 
On  this  latter  view,  cf.  also  Bowen, 
L.  J.,  at  p.  271. 

(m)  See  Spencer  v.  Mardiny,  L.  R. 
5  C.  P.  661. 

(«)  See  West  v.  Jackson,  16  Q.  B. 
280  ;  Tipper  v.  Bicknell,  3  Bing.  N.  C. 
710  ;  Thorfiton  v.  Jetiyns,  1  M.  &  Gr. 
166;  Harvey  v.  Johnston,  6  C.  B., 
295 
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being  the  consideration  for  the  promise  of  the  other  (o). 
It  may  sometimes  be  correctly  designated  as  "  continuing  " 
as  in  Poidey  v.  Walker  (p),  where  the  subsisting  relation 
of  landlord  and  tenant  was  held  to  be  a  sufficient  considera- 
tion for  the  tenant's  promise  to  manage  a  farm  in  a 
husbandlike  manner.  Lastly,  the  consideration  may  be 
executory — as  where  A.,  in  consideration  that  B.  will  do 
something  specified  at  a  future  day,  promises  that  he  will 
himself  do  some  other  thing  (q).  Now,  in  this  case, 
difficulty  may  be  felt  in  determining  whether  the  promise 
made  by  one  of  these  parties  is,  in  truth,  the  consideration 
for  that  made  by  the  other  of  them,  or  whether  the  per- 
formance of  the  one  promise  be  the  consideration  for  the 
other,  in  which  latter  case  such  performance  will  constitute 
a  condition  precedent  to  the  right  to  sue.  This  difficulty 
can  only  be  surmounted  by  looking  narrowly  at  the  words 
of  the  agreement  entered  into,  and  the  intention  of  the 
contracting  parties  (r). 

3.  The  third  ingredient  which  enters  into  the  conception  The  promise 
of  a  simple  contract,  complete  in  all  its  parts,  is  the  promise 
to  do  or  not  to  do  a  particular  thing  made  by  the  contractor 

I  to  the  contractee  (s) .     In  every  executory  contract  it  is  clear 
that  there  must  be  a  promise — express  or  implied  (0— by 

I  the  former  of  these  parties  to  the  latter ;  for,  if  A.  request 
B.  to  do  something  for  him,  and  B.  does  it,  the  law  will  (if 
necessary)  imply  a  promise  by  A.  to  remunerate  B.  for  the 
trouble  taken  or  inconvenience  suffered  on  his  behalf ; 
though  this  implication  may  be  rebutted  by  circumstances. 
So  "  where  a  relation  exists  between  two  parties,  which 

(o)  See  Christie  v.  Barelhj,  7  C.  B.,  (r)  See   Thorpe  t.    Thorpe,    1   Ld. 

N.  S.  561,  567.  Eaym.  662;   Graves  v.  Legg,  9  Exch. 

[p)  5   T.    E.   373,   2  R.  R.  619;  709;  S.  C,  11  Id.  642;  2  H.  &  N. 

recognised  in  Beale  v.  Sanders,  3  Ring.  210  ;  cited  Fust  v.  Doivie,  5  B.  &  S. 

N.  C.  850.    See  also  Massetj  t.  Goodall,  24,  33  ;  and  in  Bettini  v.  Gye,  1  Q.  B. 

17  Q.  B.  310.  D.  183,  186. 

(?)   See  Hicks  t.  Gregory^  8  C.  B.  («)  Ante,  p.  303. 

378,  387  ;  Tayne  v.  Wilsmi,  7  B.  &  C.  {t)  Stranks  v.  St.  John,  L.  R.  2  C. 

423.  P.  376. 

B.C.L.  Y 
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involves  the  performance  of  certain  duties  by  one  of  them, 
and  the  payment  of  reward  to  him  by  the  other,  the  law 
will  imply,  or  the  jury  may  infer,'  a  promise  by  each  party 
to  do  what  is  to  be  done  by  him  "  (u). 

In  the  case  also  of  an  executed  consideration  moved  by 
a  previous  request  (x),  express  or  implied,  the  law  will,  in 
general,  in  the  absence  of  any  express  promise,  imply  a 
promise  by  the  contractor  (y).  There  are,  however,  excep- 
tions to  this  rule,  the  more  important  of  which  are  as 
follows: — 1.  Under  the  particular  circumstances  specified  at 
p.  310,  viz.,  where  the  plaintiff  has  voluntarily  done  that 
whereunto  the  defendant  was  legally  compellable  ;  for  there, 
as  already  shown,  an  express  promise  by  the  defendant  is 
necessary, in  order  that  an  action  against  him  maybe  sustain- 
able for  breach  of  contract.  2.  In  the  case  of  a  barrister  who 
cannot  make  a  contract  of  hiring  and  service  concerning 
advocacy  in  litigation  (z)  ;  or  of  a  physician,  who,  although 
he  may  have  acted  at  the  request  of  the  patient,  will  not,  at 
common  law  (a),  without  jiroof  of  an  actual  contract,  be 
entitled  to  sue  him  for  services  professionally  rendered  {h) ; 
the  presumption  of  law  being  here  against  the  existence  of  a 
contract  for  remuneration  (c).  3.  In  the  case  of  infants,  ft 
class  specially  privileged  and  protected  by  statute  {d). 
4.  In  the  case  of  a  feme  covert,  who,  in  spite  of  recent 

i 

(«)  Jndgm.,  Morgan  v.  Ravey,  6  H.  L.  R.  Ir.  433. 
&  N.  276.  {a)  See  Gibbon  v.  Budd,  2  H.  &  f. 

(x)  The  general  rule,  it  will  be  re-  92;  Be  lu  Rosa  v.  Prieto,  16  C.  B.. 

membered,  is,  that  a  past  consideration  N.  S.  578  :  Leman  v.  Fletcher,  L.  E. 

will  not  support  a  subsequent  promise,  8  Q.  B.  319;  Leman  v.  Houselcy,!^. 

unless  moved  by  a  previous    reqttest,  R.  io  Q.  B.  66. 

ante,   p.    304;  ffayes  v.    Warren,    2  (*)  ChorUy  v.  JBolcot,  4  1.  R.  317,1 

Stra.  933.  2  R.  R.  395 ;   Feitch  v.  Russell,  3  Q. 

{»)  See  Nordenstrom  v.  Fitt,  13  M.  B.  928.     Now,  however,  by  22  &  23 

&  W.   723  ;   Streeter  v.   Horlock,    1  Vict.  c.  90,  every  physician  may  sue 

Bing.  34  ;  Fish  v.  Kelly,  17  C.  B.,  upon  a  contract  impued  in  law,  subject 

N.  S.  194.  to  the  right  of  the  College  of  Phvsicians 

(z)  Kennedrf  v.  Broun,    13   C.  B.,  to  regulate  this  privilege  bv  bv-law. 
N.  S.  677  ;  Broun  v.  Kennedy,  33  L.  [c)  Per  Coleridge,  J.,  3'Q.'B.  937. 

J.  Chanc.  71 ;  Reg.  v.  Doutre,  9  App.  {d)  37   &    38    Vict.    c.    62,  post. 

Cas.  745  ;  and  this  incapacity  is  reci-  Chap.  7.   See,  however.  56  &  57  Vict, 

procal,    Robertson   v.    Macdonogh,    6  c.  71,  s.  2,  post,  p.  403.  ■ 
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legislation,  is  still  in  some  measure  protected.  5.  In  certain 
cases  where  the  legal  remedy  is  barred,  although  the  right 
remains  {e). 

Where  the  consideration,  although  past  and  executed, 
will  support  an  action  by  reason  of  there  having  been  an 
antecedent  request,  express  or  implied,  it  is  a  general  and 
important  rule,  that  the  consideration  "  will  support  no  other 
promise  than  such  as  would  he  implied  by  law  "  (/), 

Thus,  where  an  account  has  been  stated  between  parties, 
and  a  balance  ascertained  to  be  due  from  one  of  them  to 
the  other,  the  law  implies  a  promise  by  the  debtor,  to  pay 
on  request,  so  that  any  ex  post  facto  promise  by  him  differing 
I  in  its  nature  therefrom,  ex.  gr.,  to  pay  on  a  particular  day 
f  named,  would  be  nudum  pactum,  unless  made  upon  a  new 
!  consideration.  If  this  were  not  so,  there  would,  in  truth, 
'  be  "  two  co-existing  promises  on  one  consideration  "  {g) — 
a  state  of  things  manifestly  incongruous  and  nonsensical. 

Roscorla  v.  Thomas  (h)  is  usually  cited  with  reference  to 
•  the  extent  and  nature  of  the  promise  which  may  be  sup- 
1  ported  by  an  executed  consideration  :  there  the  declaration 
stated,  that,  in  consideration  that  plaintiff,  at  the  request  of 
I  defendant,  had  bought  of  defendant  a  horse  at  a  certain 
I  price,  defendant  promised  that  the  horse  was  sound  and 
free  from  vice,  &c.,  whereas  he  was  not  free  from  vice; 
after  verdict  for  the  plaintiff  it  was  objected,  in  arrest  of 
judgment,  that  the  precedent  executed  consideration  was 
insufficient  to  support  the  subsequent  alleged  promise ;  and 
this   objection    was    held  fatal    by  the  Court  of  Queen's 
Bench,  for  the  promise  must,  as  a  general  rule,  be  co-exten- 
sive with  the  consideration;  but,  "  in  the  present  case  the 

(e)  Post,  pp.  314,  315.  consideration  :  "  Judgm.,  6  C.  B.  174, 

(/)  "  According  to  the  current  of  and  cases  cited  post, 
recent    authorities,     beginning    Avith  [g)  Hopkins  v.  Logan,  5  M.  &  "W. 

Hopkins  v.  Logan,  infra,  and  ending  241,  249. 

with  Roscorla  v.  Thomas,  infra,  where  (A)  3  Q.  B.  234 ;  Eatje  v.  Button, 

the  consideration  is  past  and  executed,  7  M.  &  Gr.  807 ;  Atkinson  v.  Stephens, 

it  will  support  only  such  a  promise  as  7  Exch.  572. 
the  law  will  imply  from  that  executed 

.  .  Y   2 
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only  promise  that  would  result  from  the  consideration  as 
stated,  and  be  co-extensive  with  it,  would  be  to  deliver  the 
horse  upon  request ;  "  and  "  the  consideration  stated  would  ■ 
not  raise  an  implied  promise  by  the  defendant  that  the 
horse  was  sound  or  free  from  vice."  Lord  Denman,  C.  J., 
after  making  the  remarks  above  cited,  proceeds  to  consider 
whether  the  consideration  specified  would  support  an 
express  promise,  and  concludes  from  the  cases  that  it  would 
not ;  because,  "  a  consideration  past  and  executed  will 
support  no  other  promise  than  such  as  would  be  implied  by 
law"(0. 

But,  although  it  is  generally  true,  as  above  stated,  that  a 
consideration  past  and  executed  will  support  only  such  a 
promise  as  the  law  will  imply  therefrom,  that  strict  rule 
has,  in  certain  cases,  been  departed  from,  and  the  Courts 
have  held,  that,  where  the  consideration  for  a  promise  was 
originally  beneficial  to  the  party  promising,  yet,  if  he  b» 
protected  from  liability  by  some  provision  of  the  statute  or 
common  law  meant  for  his  advantage,  he  may  renounce 
the  benefit  of  that  law ;  and,  if  he  promises  to  pay  the' 
debt,  which  is  only  what  an  honest  man  ought  to  do,  he  is 
then  bound  by  the  law  to  pay  it  (A:). 

As  exemplifying  the  qualification  just  stated  of  the  general 
rule,  let  us  take  the  case  of  a  debt  barred  by  the  Statute  of 
Limitations.  A  debt  so  barred,  says  Parke,  B.  (Z),  is  un- 
questionably a  sufficient  consideration  for  every  promise, 
absolute  or  unqualified,  qualified  or  conditional  to  pay  it. 
Promises  to  pay  a  debt  simply  or  by  instalments,  or  when 
the  party  is  able,  are  all  equally  supported  by  the  past 
consideration,  and  when  the  debt  has  become  payable 
instanter,  may  be  given  in  evidence  to  support  an  action  for 

(t)  See  also  Emmttu  t.  Elderton,  4  (l)  See  Seevet  t.  Hearne,   1   M.  «fc 

H.  L.  Ca.  624  ;  per  Wilde,  B.,  SeoUon  "W.  323 ;  Chatenwre  v.  Turner,  L.  R.j 

T.  Pegg,  6  H.  &  N.  301.  10  Q.  B.  500.   Such  promise,  however,] 

{k)  Judgm.,  Earle  t.  Olirer,  2  Exch.  must  be  in  writing,    and    sidled  by^ 

90,  citing  note  to  Wennall  v.  Adney,  the  promisor  or  his  agent,  9  Geo.  IV. 

3  B.  &  P.  252,  6  R.  E.  780,  Preface  v.  c.  14,  s.  1 ;  19  &  20  Vict.  c.  97,  s.  13j 
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its  recovery  (m).  So,  when  the  debt  is  not  already  barred 
by  the  statute,  a  promise  to  pay  the  creditor  will  revive  it, 
and  make  it  a  new  debt,  and  a  promise  to  an  executor  to 
pay  a  debt  due  to  his  testator  creates  a  new  debt  to  him. 
But  although  an  express  promise  revives  the  debt  in  any  of 
the  cases  just  mentioned,  it  must  not  thence  be  inferred 
that  the  debt  will  be  a  sufficient  consideration  to  support  a 
promise  to  do  a  collateral  thing — as  to  supply  goods,  or  to 
perform  work  and  labour  (?i).  In  such  case,  the  promise 
would  be  but  an  accord  unexecuted,  and  no  action  would  lie 
for  not  executing  it  (o) . 

One  class  of  cases,  viz.,  where  there  has  been  a  moral  ^^era«on." 
consideration,  for  a  subsequent  express  promise,  must  here 
be  specially  noticed,  because  it  was  at  one  time  thought 
that  the  obligation  thus  created  might  sustain  and  render 
binding  a  subsequent  express  promise ;  but  this  doctrine  was 
shaken  by  Littlejield  v.  Shee  (p) ;  and  has  been  definitely 
exploded  in  Eastwood  v.  Kenyoii  (q)  and  Beaumont  v.  Reeve  (r), 
where  Lord  Denman  states  the  result  of  the  cases  to  be, 
that  "  an  express  promise  cannot  be  supported  by  a 
consideration  from  which  the  law  could  not  imply  a 
promise,"  save  only  in  certain  cases  which  he  specifies. 

The  doctrine  now  accordingly  established  upon  the  point 
in  question  may  be  supported  by  reasoning  such  as  Dr. 
Story  urges  in  his  Treatise  on  Bailments  (s)  :  "  There  are," 
says  that  eminent  jurist,  '*  many  rights  and  duties  of  moral 
obligation  which  the  common  law  does  not  even  attempt  to 


I 


(m)  In  Smith  v.  Thome,  18  Q.  B. 
139,  Farfce,  B.,  obserres,  "The  ac- 
knowledgment must  be  consistent  with 
an  intention  to  pay,  either  on  request, 
or  else  (which  practically  comes  to  the 
same  thing)  at  the  end  of  a  particular 
period  which  has  elapsed,  or  on  some 
condition  which  has  been  fulfilled." 
Et  vide  per  Wigraniy  Y.-C,  Philips 
V.  Philips,  3  Hare,  281,  299;  per 
Williams,  J.,  Buckmaster  v.  Piissell, 
10  C.  B.,  N.  S.  749,  750,  ^er  Martin, 


B.,   Cockrill  V.  Sparkes,   1   H.  &  C 
700. 

(«)  See  Reeves  v.  Heame,  1  M.  &  "W. 
323 

(o)  Judgm.,  2  Exch.  90. 

\p)  2  B.  &  Ad.  811 ;  ante,  p.  309. 

\q)  11  Ad.  &E.  438. 

\r)  8  Q.  B.  483 :  recognised  in 
Fisher  v.  Bridges,  3  E.  &  B.  642, 
reversing  judgm.,  in  S.  C,  2  £.  &  B. 
118. 

(«)  8th  ed.,  p.  153. 
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enforce.  It  deems  them  of  imperfect  obligation,  and  there- 
fore leaves  them  to  the  conscience  of  the  individual.  And, 
in  a  practical  sense  there  is  wisdom  in  this  course ;  for 
judicial  tribunals  would  otherwise  be  overwhelmed  with 
litigation,  or  would  become  scenes  of  the  sharpest  conflict 
upon  questions  of  casuistry  and  conscience  "  (t). 

From  what  has  been  just  said,  it  follows  that  the  mere 
moral  obligation  on  a  father  to  maintain  his  child  affords 
no  inference  of  a  legal  promise  to  pay  his  debts ;  so  that "  if 
a  father  turns  his  son  upon  the  world,  the  son's  only 
resource,  in  the  absence  of  anything  to  show  a  contract  on 
the  father's  part,  is  to  apply  to  the  parish,  and  then  the 
proper  steps  will  be  taken  to  enforce  the  performance  of 
the  parent's  legal  duty  "  (;/).  If,  indeed,  a  father  does  any 
specific  act,  from  which  it  may  reasonably  be  inferred  that 
he  has  authorised  his  son  to  contract  a  debt,  he  may  be 
liable  in  respect  of  the  debt  so  contracted  (x).  But  the  law 
does  not  authorise  a  son  to  bind  his  father  by  his  con- 
tracts (?/).  Nor  is  there  any  legal  obligation  on  the  personal 
representative  of  the  mother  of  a  bastard  child  to  expend 
the  assets  of  the  deceased  in  the  maintenance  of  the 
child  (z). 

Although  when  strictly  and  technically  examined,  a 
simple  contract  may  be  analysed  as  in  the  preceding  pages, 
and,  if  thus  analysed,  will  be  found  to  consist  of  a  request, 
a  consideration,  and  a  x>romise;  yet  so  minute  and  critical 
an  inquiry  into  its  elements  is  often  not  needed,  prelimi- 

{t)  Courts  of  law  therefore  "  decide  consideration  ;    Linnegar  v.   Hodd,  5 

according  to   the   legal  obligations  of  C.  B.  437 ;  Jennings  v.  Broxcn,  9  M. 

parties:  *  Toer  Alderson,  B.,  Turnery.  &  "W.  496.     See  Crotcliurst  v.  Lave- 

Matm,  14  M.  &  W.  117.  rack,  8  Exch.  208 ;  with  which  com- 

(m)  Per  Jerrit,   C.   J.,  Shelton    v.  pare  Smith  v.  Soche,  6  C.  B.,  N.  S. 

Springett,  11   C.   B.  455.     Ter  Lord  223;  Cooper  \.  Parker,  14  C.  B.  118. 

Abinger,CB.,  Mortimore  \.  Wright,  (x)  Vex'LoTA  Abinger,CB.,Morti- 

6  M.  &  W.  482.     A  promise  to  the  more  t.  Wright,  supra, 

plaintiff  (an  unmarried  woman),  that,  (y)  Vei  Maule,  J.,  11  C.  B.  456. 

if  she  will  abstain  from  affiliating  a  (z)  Ruttinger  v.  Temple,  4  B.  &  S. 

child,  the  defendant  will  pay  for  its  491. 
maintenance,  is  founded  on  good  legal 
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nary  to  adjudicating  in  an  action  founded  upon  it.  The 
truth  of  this  remark  will  sufficiently  appear  from  what  has 
been  already  said  relative  to  implied  contracts,  promises  or 
requests  (a).  And  we  should  also  remember  that  frequently 
no  question  at  all  is  raised  as  to  the  fact  of  some  contract 
having  been  entered  into  between  the  parties,  the  sole  issue 
at  the  trial  having  reference  to  the  precise  terms  and  nature 
of  such  contract.  It  sometimes  happens,  also,  that  a  con« 
sideration,  which  at  first  sight  appears  to  have  been  past 
at  the  time  of  the  alleged  promise,  and  therefore  insufficient 
to  support  it,  is  found  on  examination  to  have  been  in 
truth  concurrent,  and  consequently  unexceptionable  (/>). 

Notwithstanding,  however,  the  simplification  which  has 
now  been  introduced  into  the  system  of  pleading,  a 
lawyer  must  still  be  conversant  with  the  ingredients  in  a 
simple  contract  and  able  to  appreciate  the  significance  of 
each  of  them. 


Having  in  the  previous  pages  characterised  and  classified  some  rule* 
according  to  their  rank  the  various  kinds  of  contracts —  reiati^^^^uT 
having   successively  adverted  to    contracts   of   record — to  speclTr^" 
special  and  to   simple   contracts,   I  propose  to   consider  ^™^^- 
briefly  some  few  rules  of  general  and  extensive  application, 
which  influence  our  Courts  in  adjudicating  upon  them,  and 
which  may  with  truth  be  said  to  have  a  direct  and  impor- 
tant bearing  upon  even  the  most  ordinary  dealings  between 
man  and  man. 

Now,  with  reference  to  contracts,  of  whatsoever  kind  they  Effect  of 

fraud  on 

be,  a  primary  rule  is,  that  good  faith  must    be  observed  contracts, 
between  the  contracting  parties — ex  dolo  malo  non  oritur 

(a)  Ant6,  pp.  246,  303,  322.  Xing,  2  H.  &  N.  517,  399 ;  cited  per 

\b)  Steele  v.  Soe,    14   Q.    B.  431,  Bramuell,  B.,  Hoad  v.  Grace,  7  H.  ^ 

445.     See  Payne  v.  Wilson,  7  B.  &  C.  N.  497,  and  in  Westhead  v.  Sp'oson, 

423  ;  cited  2  H.  &  N.  524  ;  Goldshede  6  H.  &  N.  732. 

T.  Swan,  1  Exch.  154 ;  Oldershaio  \. 
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actio  (c). — "  No  contract,"  says  Patteson,  J.  (d),  "  can  arise 
out  of  a  fraud  {i.e.,  unless  the  party  upon  whom  such  fraud 
■was  practised  chooses  to  accept  and  ratify  the  contract  (e)), 
and  an  action  brought  upon  a  supposed  contract  which  is 
shown  to  have  arisen  from  fraud  may  be  resisted."  It 
might,  indeed,  be  impossible  to  give  a  dej&nition  of  what 
constitutes  fraud,  so  as  to  meet  all  the  various  combina- 
tions of  circumstances  to  which  that  word  would  apply ; 
but  there  can  be  no  difficulty  in  saying,  that  "  whenever 
any  one  has  by  wilful  misrepresentation  induced  another  to 
part  with  his  rights  on  the  belief  that  such  representation 
was  true,"  this  is,  in  the  plainest  and  most  obvious  sense, 
a  fraud  which  a  Court  of  law  will  not  tolerate  (/). 

And  "  the  relations  of  principal  and  agent  (g),  trustee  and 
cestui  que  trust,  parent  and  child,  guardian  and  ward,  priest 
and  penitent,  all  furnish  instances  in  which  the  Courts  of 
Equity  have  given  protection  and  relief  against  the  pressure 


(c)  See  the  remarks  upon  this  maxim 
in  Leg.  Max.,  6th  ed.,  684  et  seq. 

{d)  Campbell  v.  Fleming,  1  Ad.  & 
E.  42  ;  Jones  v.  Yates,  9  B.  &  C.  532, 
639 

[e)  See  White  v.  Garden,  10  0.  B. 
919,  927  (where  Talfourd,  J.,  says, 
"A  contract  for  the  sale  of  goods, 
though  obtained  by  fraud,  is  perfectly 
good,  if  the  party  defrauded  thinks  fit 
to  ratify  it  ).  Kingsford  v.  Merry, 
1  H.  &  'N.  503.  See  Johnson  r.  Credit 
lyonnaia  Co.,  3  C.  P.  D.  40. 

In  Stevenson  "V.  Kewnham,  13  C.  B. 
285,  303,  the  Court  observed, "  It  must 
be  considered  as  established,  that  fraud 
only  gives  a  right  to  avoid  a  contract 
or  ptirchase."  And  see  Young  t. 
Billitrr,  8  H.  L.  Ca.  682  ;  per  Farke, 
B.,  Murray  v.  Mann,  2  Exch.  541. 

In  The  Deposit  and  General  Life 
Ins.  Co.  V.  Ayscough,  6  E.  &  B.  761, 
Lord  Campbell,  C.  J.,  says,  "It is  now 
"well  settled  that  a  contract  tainted  by 
fraud  is  not  void,  but  is  only  voidable 
at  the  election  of  the  party  defrauded." 
Et  vide  per  Folloek,  C.  B.,  Rogers  T. 
Hadley,  2  H.  <k  C.  247. 

In  Hawes  v.  Harness,  L.  R.  10  C. 
P.  166,  Brett,  J.,  observes,  "The true 


legal  doctrine  is  that  fraud  merely 
renders  the  contract  voidable,  that  is  to 
say,  gives  an  option  to  the  party  de- 
frauded to  disaffirm  the  contract,  but 
until  he  disaffirms  it  remains  good." 
See  Clough  v.  London  ^  ^\  JF.  F.  C, 
L.  R.  7  Ex.  26,  33,  34. 

As  to  rescinding  a  contract  on  the 
ground  of  fraud,  see  Clarke  v.  Dickson, 
E.  B.  &  E.  148;  cited  Fcg.  v. 
Saddlers'  Co.,  10  H.  L.  Ca.  421; 
Edgington  v.  Fittmanriee,  29  Ch.  D. 
459,  482;  Slwffield  Nickel  Co.  v. 
Unwin,  2  Q.  B.  D.  214,  223 ;  Cole  v. 
Bishop,  E.  B.  &  E.  150,  n.  (1). 
Lindsay  Fetroleum  Co.  v.  Surd,  L.  R. 
6  P.  C.  C.  221. 

(/)  Per  Lord  Cranworth,  Reynell  t. 
Sprye,  1  De  G.,  M.  &  G.  691.  See 
Curson  v.  Belworthy,  3  H.  L.  Ca. 
742  ;  Jackson  v.  TurqiMud,  L.  R.  4 
H.  L.  305,  315 ;  Overend  ^  Gumey 
Co.  V.  Gibb,  L.  R.  5  H.  L.  480; 
Begbie  v.  Fhosphate  Sewage  Co.,  L.  R. 
10  Q.  B.  491 ;   1  Q.  B.  D.  679. 

(^)  See  per  Lord  Cairns,  C . ,  McFher- 
son  V.  Watt,  3  App.  Cas.  264,  263-4, 
citing  Letcis  v.  Hillman,  3  II.  L.  Cas. 
•607,  630. 
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of  unfair  advantage  resulting  from  the  relation  and  mutual 
position  of  the  parties,  whether  in  matters  of  contract  or 
gift  (h). 

The  terms  thus  used  in  reference  to  fraud,  whether  at 
law  or  in  equity,  being  necessarily  very  general,  may,  it  is 
conceived,  be  so  understood  as  to  include  any  case  involv- 
ing it  which  can  readily  be  suggested — whether  the  con- 
tract in  question  be  executed  or  executory — special  or 
simple  (i). 

On  the  ground  of  fraud,  artifice,  or  deceit,  as  we  have 
already  seen  (k),  the  judgment  of  a  Court  of  law  may  be 
set  aside  (l),  and  a  deed  although  duly  executed  may  be 
successfully  impugned ;  a  fortiori,  then  may  fraud  be 
alleged  to  nullify  a  contract  not  under  seal,  or  with  a  view 
to  compelling  the  restitution  of  property  transferred  or 
money  paid  in  pursuance  of  it  (m). 

"  Contracts,"  however,  "  which  may  be  impeached  on 
the  ground  of  fraud  are  not  void,  but  voidable  only  at  the 
option  of  the  party  who  is  or  may  be  injured  by  the  fraud ; 
subject  to  the  condition  that  the  other  party,  if  the  contract 
be  disaffirmed,  can  be  remitted  to  his  former  state  "  (n) ; 
and  that  no  innocent  third  party  has  in  the  mean  time 
acquired  rights  under  it  (o).  The  rule  also  seems  recog- 
nised that  "  Where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one 
who  enabled  the  third  pa^y  to  commit  the  fraud  "  (p). 


(A)  Per  Lord  Penzance,  Erlanger  t.  282,  and  in  Cree  v.  Somervail,  4  App. 

New  Sombrero  Phosphate  Co.,  3  App.  Gas.  648 ;  Reese  River  Silver  Mining 

Cas.    1230.     See  Be   Cordova  x.   Be  Co.   v.   Smith,   L.    E.  4   H.   L.    64; 

Cordova,  4  App.  Cas.  692.  followed  in  Redgrave  v.  Surd,  20  Ch. 

(i)  As    to    evidence    of    fraud,    see  D.  13  ;  Newbigging  v.  Adam,  34  Ch. 

Horsfall  v.  Thomas,  1  H.  &  C.  90.  D.  582,  affirmed  13  App.    Casr308  ; 

{k)  Ante,  pp.  261,  276,  et  seq.  Hughes  t.  Twisden,  55  L.  J.  Ch.  481. 

(/)  See  Bowen  v.  Evans,  2  H.   L.  (w)  Judgm.,  Urquhart  v.  Macpher- 

Ca.  257.  son,   3  App.   Cas.  837-8 ;  approving 

(»«)  See    the  cases  cited  in   notes,  Clarke  v.  Dickson,  E.  B.  &  E.  148. 

supra ;  Oakes  v.  Turquand,  L.  R.   2  (o)  Babcock  v.  Lawsm,  4  Q.  B.  D. 

H.   L.    325;    followed    in    Stone    v.  394. 

Zondon  and  County  Bank,  3  C.  P.  D.  {p)  Judgm.,  Babcock  v.  Zawson,  4 
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A  few  cases  shall  presently  be  cited  in  illustration  of  the 
statement  that  fraud  will  vitiate  and  avoid  a  simple  con- 
tract. It  should  first,  however,  be  remarked  that  it  was 
formerly  held  that  there  was  a  distinction  between  moral 
and  legal  fraud,  but  this  opinion  has  been  conclusively 
condemned  by  Bramuell,  L.  J.  (</).  The  supposed  distinc- 
tion arose  from  two  mistaken  theories  as  to  the  nature  of 
fraud — 1,  that  a  false  statement  made  in  good  faith  might 
amount  to  a  fraud  in  law ;  2,  that  concealment,  without 
more,  was  fraudulent  in  legal  contemplation.  The  law, 
however,  now  seems  clear  that  a  representation,  to  be 
fraudulent,  must  have  been  made  either  with  knowledge  of 
its  falsehood  (r),  or  with  such  reckless  disregard  as  to  its 
truth,  that  the  speaker  must  be  held  as  responsible  as  if  he 
had  asserted  what  he  knew  to  be  untrue  (s) ;  and  further, 
that  "mere  non-disclosure  of  material  facts,  however 
morally  censurable,  would  form  no  ground  for  an  action  for 
deceit  or  misrepresentation.  There  must  be  some  active 
mis-statement  of  fact,  or  at  all  events  such  a  partial  and 
fragmentary  statement  of  fact,  as  that  the  withholding  of 
that  which  is  not  stated  makes  that  which  is  stated  abso- 
lutely false  "  (0. 

Thus  it  has  been  held  («)  that  the  sale  of  a  glandered 
horse  by  a  person  knowing  it  to  he  so,  gives  no  right  of 
action  to  a  buyer  ignorant  of  the  defect,  and  in  conse- 
quence of  it,  sustaining  damage.  "  Here,"  remarked  Bram- 
icell,  B.,  "  the  buyer  knows  of  the  ijossible  existence  of  the 
defect,  or  he  does  not.     On  the  former  assumption  he  has 

Q.  B.  D.  400-401 ;  cf.  per  Asfihur$t,  Co.,  3  C.  P.  D.  1  ;  JDemj  v.  Feak,  14 

J.,  Lickbarrow  v.  Mason,  2  T.  E.  70  ;  App.  Cas.  337. 

1  Sm.  L.  C,  9th  ed.,  747.  (s)  Reese    River     Mining     Co.    v. 

\q)    Weir  v.  Bell,   3  Ex.  D.  243  ;  Smith,  L.  R.  4  H.  L.  79. 

commenting  on  Raru-iek   v.  English  {t)  Per  Lord  Cairns,  Reek  y.  Guntey, 

Joint  Stock  Rank,  L.  E.  2  Ex.  259 ;  L.  R.  6  H.  L.  403. 

Joliffe  T.  Baker,   11   Q.  B.    D.   255;  (m)  Hill  v.  Ralls,  2  H.  &  X.  299, 

As    to    "  legal  fraud,"    cf.    Derrg  v.  305,  306 ;  with  which  compare  Cooke 

Peak,   14  App.    Cas.    346    (per   Lord  v.  Waring,  2  H.  &;  C.  332 ;  Smith  v. 

Rramwell).  Green,  1  C.  P.  D.  92  ;  Wardy.  Hobbs, 

(r)  Diekton    t.  Beuter't  Telegraph  4  App.  Cas.  13. 


CONTRACTS   GENERALLY. 


331 


no  right  of  complaint  if  he  chose  to  purchase  without  a 
warranty  :  on  the  latter  assumption,  he  ought  not  to  be  any 
better  off  for  his  ignorance."  The  rule  caveat  emptor  is  in 
truth  applicable  under  the  circumstances  supposed.  It  has 
been  held,  too,  that  the  vendor  of  a  chattel,  in  which  there 
is  a  patent  defect  which  greatly  diminishes  its  value,  will 
not  mcur  liability  by  silence  with  regard  to  it  {x) ;  and  if  A. 
treats  with  B.,  for  the  purchase  of  an  estate,  knowing  that 
there  is  a  valuable  mine  under  it,  and  B.  makes  no  inquiry, 
there  is  authority  to  show  that  A.  is  not  bound  either  at 
law  or  in  equity  to  give  information  as  to  the  existence  of 
the  mine  (?/) .  The  mere  passive  acquiescence  of  the  seller 
of  a  chattel  in  the  self-deception  of  the  buyer  will  not  entitle 
the  latter  to  avoid  the  contract  {z).  Now  in  any  of  the  cases 
here  suggested,  although  the  moralist  might  possibly 
condemn,  our  law  would  decline  to  give  redress.  Non  omne 
quod  licet  honestwn  est  (a). 

There  are,  however,  certain  kinds  of  contracts,  sometimes  contracts 

uberrimae 

called  contracts  uherrim(B  fidei,  which  will  be  affected  by  fi^ei. 
misrepresentation    or    non-disclosure,    which    would    not 
invalidate  an  ordinary  contract.     1.  Contracts  of  marine 
and  fire  insurance  {h) ,  which  are  contracts  of  indemnity  (c) ; 


(x)  Leg.  Max.,  6th  ed.,  736.  The 
maxim,  "Silence  gives  consent, "  does 
in  some  cases  apply ;  for  instance, 
"  where  there  is  a  duty  to  speak,  and 
the  party  does  not,  an  assent  may  he 
inferred  from  his  silence : "  per  £  ram- 
well,  B.,  Russell  V.  Thornton,  4  H.  tk 
N.  798.  See  as  regards  the  effect  of 
concealing  a  material  fact  from  the 
sureties  to  a  guarantee,  Lee  v.  Jones, 
17  C.  B.,  N.  S.  482  ;  from  the  person 
to  whom  the  guarantee  is  given,  Bar- 
wick  V.  English  Joint  Stock  Bank,  L. 
E.  2  Ex.  259 ;  cited  in  Swift  v.  Jews- 
hury,  L.  E.  9  Q.  B.  301,  312 ;  Fhil- 
lips  V.  Foxall,  L.  R.  7  Q.  B.  666  ; 
Burgess  v.  Eve,  L.  R.  13  Eq.  Gas.  457. 

(y)  Per  Lord  Eldon,  Turner  y. 
Harvey,  Jac.  178,  23  R.  R.  15;  per 
Cockburn,  C.  J.,  L.  R.  6  Q.  B.  604. 

(s)  See  per  Lord  0^  Hag  an.  Ward 
V.  Hobbs,  4  App.  Gas.   26  ;  Smith  v. 


Hughes,  L.  R.  6  Q.  B.  597. 

[a)  D.  50,  17,  144. 

[b)  lonides  v.  Pender,  L.  R.  9  Q. 
B.  537 ;  Rivaz  v.  Gerussi,  6  Q.  B.  D. 
222 ;  Mercantile  Steamship  Co.  v. 
Tysei;  7  Q.  B.  D.  73;  Kew  York 
Bower ij,  ^c,  Co.  \.  Xew  York  Fire, 
i^c,  Co.,  17  Wend.  359 ;  Bates  v. 
Hewitt,  L.  R.  2  Q.  B.  595 ;  Froiid- 
foot  V.  Montejiore,  L.  R.  2  Q.  B.  511 ; 
Stribley  v.  Imperial  Marine  Ins.  Co., 
1  Q.  B.  D.  507 ;  Tate  v.  Hyslop,  15 
Q.  B.  D.  379;  Blackburn  v.  Vigors, 
12  App.  Gas.  531,  reversing  S.  C,  17 
Q.  B.  D.  553.  With  this  last  case, 
cf.  Blackburn  v.  Haslam,  21  Q.  B.  D. 
144,  in  which  the  person  possessing 
knowledge  materially  affecting  the  risk, 
and  which  was  not  disclosed  to  the 
defendant,  did  effect  the  insurance. 

[c)  Datrell  v.  Tibbitts,  5  Q.  B.  D. 
560  ;  Midland  Insurance  Co.  v.  Smith 
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a  contract  of  life  assurance  differs,  however,  in  both  these 
respects,  being  neither  a  contract  of  indemnity  {d),  nor  liable 
to  be  affected  by  mere  misrepresentation  or  non-disclosure 
apart  from  fraud  (e).  2.  A  misdescription  as  to  the  thing 
sold,  or  the  terms  to  which  it  is  subject,  will  in  the  case  of 
a  sale  of  lands  avoid  the  contract  even  in  the  absence  of 
fraud  (/).  8.  In  contracts  for  the  sale  of  shares  by 
companies,  the  vendors  are  bound  to  state  everything  with 
strict  and  scrupulous  accuracy,  and  not  only  to  abstain  from 
stating  as  a  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge,  the  existence  of  which  might 
in  any  degree  affect  the  nature,  extent  or  quality  of  the 
privileges  and  advantages,  which  the  prospectus  holds  out 
as  inducements  to  take  shares  (g). 

The  question  how  far  fraud  may  exist  in  legal  contempla- 
tion, apart  from  any  fraudulent  intent,  has  led  to  some  con- 
flict of  opinion.  As,  for  instance,  where  a  person  purported 
to  accept  a  bill  of  exchange  by  procuration,  when  he  knew 
that  he  had  no  such  authority,  but  honestly  believed  that 
his  acceptance  would  be  sanctioned.  The  element  of  fraud 
here  lies,  not  in  the  motive  or  intention,  which,  though 
innocent,  was  immaterial,  but  in  the  statement  of  a  fact, 
false  to  the  knowledge  of  the  person  making  it  (/<) . 

There  has  been  considerable  conflict  of  judicial  decision 

6  Q.  B.  D.  561 ;  Ccutellainy.  Preston,  commendatory  expressions,"  see  Lim- 

11  Q.  B.  D.  380;  Mar.  In*.  Co.  v.  mock  v.    Hallett,    L.  R.   2   Ch.   27; 

China,  6^c.,  Co.,  11  App.  Gas.  573.  Smith  v.  Zand  and  House  Prop.  Co., 

{d)  JJalby  t.  India  ^  London  Life  28  Ch.  D.  7. 
Ins.    Co.,    15   C.   B.  366,  overruling  (ff)  Per    KindersUy,    V.-C,    New 

Godsall  V.  Boldero,  9  East,  72.  Brwisicick  and  Canada  R.  C.  v.  Mu{f- 

(«)    JFheeltott\.IIardist!/,SE.iiB.  gcridge,!   Dr.  &   Sm.  381 ;    Venezuela 

232.     As  to  when  a  contract  of  life  R.  C.  v.  Kisch,  L.  E.  2  II.  L.  113; 

insurance  is  complete,  see  Canning  v.  Peek  v.  Gtirney,  L.  R.  6  H.  L.  403  ; 

Farquhar,  16  Q.  B.  D.  727.  Rellairs  v.  Tucker,  13  Q.  B.  D.  562, 

(/)  Flight  V.  Booth,  1  Bing.  N.  C.  577.   As  to  an  action  for  deceit  founded 

370  ;  Jones  t.  Edney,  3  Camp.  28  ;  on  statements  in  a  prospectus,  cf.  infra. 
OS  to  the  rule  where  the  quantity  has  {h)  Polhill  v.    Walter,  3  B.  &  Ad. 

been  erroneously  stated  by  the  vendor  114.     See  Thorn  v.  Bigland,  8  Exch. 

without  fraud,  see  Joliffe  v.  Baker,  11  725,  729;  Eastwood  v.  Bain,  3  H.  & 

Q.  B.  D.  255  ;  Palmer  v.  Johnson,  12  N.  738. 
a.  B.  D.  32  ;  Id.  351.    As  to  "  mere 


CONTRACTS  GENERALLY.  333 

as  to  how  far  an  innocent  principal  can  be  rendered  liable 
for  the  fraud  of  his  agent.  A  principal,  it  has  been  urged, 
may  be  responsible  for  the  fraud  of  his  agent,  although 
quite  innocent  in  a  moral  point  of  view.  "  Whether," 
remarks  Lord  Lyndhurst,  in  Attwood  v.  ^mall  (i),  "a  par- 
ticular representation  be  made  by  the  principal,  or  by  the 
agent  whom  he  employs  for  the  purpose  of  the  contract,  is 
wholly  immaterial.  If  the  agent  acts  fraudulently,  even 
without  the  knowledge  of  the  principal,  what  is  that  to  the 
party  contracting  ?  The  contract  is  vitiated."  And  again, 
according  to  the  opinion  of  Lord  Ahinger,  C.  B.,  diss.,  in 
Cornfoot  v.  Foivke  {k) ,  (a  remarkable  case,  which  seems 
however  to  have  been  well  decided  (Z),)  "  it  is  not  correct  to 
suppose  that  the  legal  dej&nition  of  fraud  and  covin 
necessarily  includes  any  degree  of  moral  turpitude." 

The  weight  of  authority,  however,  viewed  independently 
of  the  cases  of  Cornfoot  v.  Foivke  and  Udell  v.  Atherton, 
presently  noticed,  is  against  the  views  propounded  by  the 
eminent  individual  last  named.  "  It  is  settled  law,"  says 
Parke,  B.,  in  Thom'y.  Bigland{m),  "that  independently  of 
duty,  no  action  will  lie  for  a  misrepresentation,  unless 
the  party  making  it  knows  it  to  be  untrue,  and  makes  it 
with  a  fraudulent  intention  to  induce  another  to  act  on  the 
faith  of  it,  and  to  alter  his  position  to  his  damage.     This 

(t)  6  CI.  &  F.  413.  And  see,  per  {t)  This  case  turned  on  a  point  of 
Lord  Campbell,  1  H.  L.  Cas.  615.  His  pleading,  per  Willes,  J.,  Barwick  v. 
Lordship  there  says,  "In  an  action  English  Joint  Stock  Bank,  1,.^.  2 'Ex. 
upon  contract,  the  representation  of  262  ;  and  it  seems  that  had  the  de- 
an agent  is  the  representation  of  the  fence  been  based  upon  misrepresenta- 
principal ;  but  in  an  action  *  *  for  tion,  and  not  upon  fraud,  the  defendant 
deceit  the  misrepresentation  or  con-  'woxild  have  succeeded :  per  Lord  St. 
cealment  must  be  proved  against  the  Leonards,  National  Exchange  Co.,  Sfc. 
principal."  See  also  Swift  v.  Jews-  v.  Drew,  2  Macq.  H.  L.  Sc.  103. 
bury,  L.  R.  9  Q.  B.  301,  560  ;  per  Mr.  J.  Fry  (Specif.  Perf.,  3rd  ed., 
Pollock,  CR.,  Atkinson  v.  Pocock,  1  p.  306)  observes  that  the  question,  how 
Exch.  796,  cited  arg.  6  C.  B.  322.  far  the  fraud  of  the  agent  operates  at 
Per  Rolfe,  B.,  6  M.  &  W.  370 ;  Blake  law  upon  the  efficacy  of  a  contract,  is 
T.  Albion  Life  Ass.  Co.,  4  C.  P.  D.  94 ;  of  considerable  difficulty.  But  it  seems 
see  post,  p.  623.  to  be  clear  on  general  principles  that  it 

{k)  6  M.  &  "W.  358  ;  cited  8  E.  &  furnishes  a  sufficient  defence  to  a  suit 

B.  252  ;  and  in  Moem  v.  Heyworth,  for  specific  performance  in  equity. 
10  M.  &  W.  155.  (w»)  8  Exch.  731. 
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appears  from  the  cases  of  Collins  v.  Evans  (n)  and  Ormrod 
V.  Huth  (o),  which  have  perfectly  settled  the  law  on  that 
point." 

In  WUde  v.  Gibson  {p),  it  was  contended,  that  an  action 
of  deceit  might  be  maintained,  without  proof  of  actual 
fraud  ;  but  Lord  Campbell  answered,  "  From  that  position 
I  entirely  dissent.  If  you  mean  by  '  fraud  '  an  intention  to 
injure  the  party  to  whom  the  representation  is  made,  or  to 
benefit  the  party  who  makes  the  representation,  there  may 
be  an  action  of  deceit  without  fraud ;  but  there  must  be 
falsehood  ;  there  must  be  an  assertion  of  that  which  the 
party  making  it  knows  to  be  untrue;  the  scienter  must 
either  be  expressly  alleged,  or  there  must  be  an  allegation 
that  is  tantamount  to  the  scienter  of  the  fraudulent 
representation,  and  this  allegation  must  be  proved  at  the 
trial  "  (q) ;  and  his  Lordship  adds,  "  If  that  falsehood  is 
stated  without  any  view  of  benefiting  the  person  who  states 
the  falsehood,  or  of  injuring  the  person  to  whom  the  false- 
hood is  stated,  in  one  sense  of  the  word  you  may  say  it  is 
not  fraudulent,  but  it  is  a  breach  of  moral  obligation,  it  is 
telling  a  lie ;  and  if  a  lie  is  told,  whereby  a  third  person  is 
prejudiced,  although  there  may  be  no  profit  to  the  person 
who  tells  it,  and  although  no  injury  was  intended  to  the 
party  to  whom  it  is  told,  but  a  benefit  to  a  third  person,  it 
is  clearly  a  breach  of  moral  obligation,  and  is  a  fraud  which 
will  support  an  action  of  deceit."  The  proposition  here 
printed  in  italics  seems  to  be  altogether  unimpeachable,  and 
indicates  the  nature  of  the  fallacy  into  which  those  have 
fallen  who  contend  that  legal  fraud  may  exist  without  any 
admixture  whatever  of  '*  moral  turpitude." 

Additional  authorities  might  readily  be  cited  in  support 
of    the  view  here  advocated.     In    Taylor  v.   Ashton  (r), 

(n)  5  Q.  B.  820.  106 ;  Polhill  v.   Walter,  3  B.  &  Ad. 

(o)  14  M.  &  "W.  651.  123  ;  Corbett  v.  Broxcn,  8  Bing.  37. 
\p)  1  H.  L.  Ca.  605,  633.  (r)  11  M.  &  W.  401. 

(q)  Citing  Fotter  v.  Charles,  7  Bing. 
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Parke,  B.,  distinctly  states  his  adhesion  to  the  doctrine, 
that  "  an  action  for  deceit  will  not  lie,  without  proof  of 
moral  fraud  ;  "  and  he  further  observes,  that  "there  may 
undoubtedly  be  a  fraudulent  representation,  if  made  dis- 
honestly, of  that  which  the  party  does  no^  know  to  be  un- 
true, if  he  does  not  know  it  to  be  true."  Further,  in 
delivering  their  judgment  in  the  case  just  cited,  the  Court 
of  Exchequer  lay  down,  that  in  an  action  for  false  repre- 
sentation, and  damage  resulting  therefrom,  it  is  not 
necessary  to  show  that  the  defendant  knew  the  fact 
affirmed  by  him  to  be  untrue ;  if  he  stated  a  fact  which 
was  untrue  for  a  fraudulent  purpose,  he  at  the  same  time 
not  believing  that  fact  to  be  true,  there  would,  under  such 
circumstances,  be  both  a  legal  and  a  moral  fraud  (s). 

In  connection  with  the  subject  just  discussed,  it  is  worthy 
of  notice  that  a  very  learned  judge  has  thus  expressed  him- 
self: "I  conceive,  that  if  a  man,  having  no  knowledge 
whatever  on  the  subject,  takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he  does  so  at  his  peril ;  and 
if  it  be  done,  either  with  a  view  to  secure  some  benefit  to 
himself  or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a 
fraud,  for  he  takes  upon  himself  to  warrant  his  own  belief 
of  the  truth  of  that  which  he  so  asserts.  Although  the 
person  making  the  representation  may  have  no  knowledge 
of  its  falsehood,  the  representation  may  still  have  been 
fraudulently  made"  {t).  Further,  it  has  been  observed, 
that,  "  if  persons  take  upon  themselves  to  make  assertions 
as  to  which  they  are  ignorant  whether  they  are  true  or  un- 
true, they  must,  in  a  civil  point  of  view,  be  held  as  respon- 
sible as  if  they  had  asserted  that  which  they  knew  to  be 
untrue  "  {u).    And,  again,  we  read  as  follows  :  "It  is  well 

(«)  Judgm.,  11  M.  &  "W.  415.  worth,  10  M.  &  W.  158.     See  Ward 

\t)  Per  Maule,   J.,   Evans   v.    Ed-  v.  Sohhs,  4  App.  Cas.  13. 
monds,  13  0.  B.  786  ;  and  in  Milne  v.  (m)  Per   Lord   Cairns,  Reese  River 

Marwood,  15  Id.  781.     See  per  Cress-  Silver  Mining  Co.  v.  Smith,  L.  K.  4 

well,  J.,   and  Wilde,   C.  J.,  6  C.  B.  H.  L.  79-80.     See  Edgington  v.  Fitz- 

322 ;  per  Alderson,  B.,  Moens  v.  Key-  maurice,  29  Ch.  D.  459,  482. 
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established  that  in  an  action  of  deceit  a  defendant  may  be 
liable  not  only  if  he  has  made  statements  which  he  knows 
to  be  false,  but  if  he  has  made  statements  which  in  fact  are 
untrue,  recklessly ;  that  is,  without  any  reasonable  grounds 
for  believing  them  to  be  true,  or  under  circumstances  which 
show  that  he  was  careless  whether  they  were  in  fact  true 
or  false "  (x).  In  the  case  here  supposed  is  discernible 
negligence  akin  to  fraud. 

In  Derry  v.  Peak  (y),  which  was  an  action  for  deceit,  the 
House  of  Lords  decided  that  such  an  action  will  not  lie  in 
respect  of  a  statement  in  a  prospectus,  if  the  statement  was 
made  with  an  honest  belief  in  its  truth  (z).  Lord  Herschell 
says :  "I  think  the  authorities  establish  the  following 
propositions.  First,  in  order  to  sustain  an  action  of  deceit, 
there  must  be  proof  of  fraud,  and  nothing  short  of  that 
will  suffice.  Secondly,  fraud  is  proved  when  it  is  shown 
that  a  false  representation  has  been  made  (1)  knowingly, 


■  (ar)  Per  Cotton,  L.  J.,  Weir  t.  Bell, 
3  Ex.  D.  242.  This  dictum  is  correct 
only  if  by  "without  any  reasonable 
grounds  for  believing  them  to  be  true  " 
is  understood  "under  such  circum- 
stances as  show  that  he  was  careless 
whether  they  were  in  fact  true  or 
false :  "  cf .  per  Lord  Bramwell,  Derry 
y.  Feak,  14  App.  Gas.  at  p.  350. 
Unless  a  person  knows  he  is  making  a 
statement  without  reasonable  grounds, 
the  mere  fact  that  he  has  made  a 
statement  without  reasonable  grounds 
is  not  conclusive  evidence  ot  fraud 
(per  Lord  Bramwell,  at  p.  351).  See 
also  per  Lord  Herschell  (at  p.  361). 

(y)  14  App.  Cas.  337.  In  Lord 
Senehell'g  judgment  the  authorities 
are  reviewed.  Upon  this  case  and 
what  it  decided,  cf.  Botven,  L.  J.,  in 
Low  V.  Bouverie,  (1891)  1  Ch.  at 
p.  105.  Derry  v.  Beak  aecided  that 
the  action  for  deceit  will  lie  only  in 
respect  of  a  fraudulent  misrepresenta- 
tion, and,  further,  that  there  is  no 
duty  enforceable  at  law  to  be  careful 
in  the  representation  that  is  made  in 
the  case  of  statements  in  a  prospectus. 
The  case  does  not  apply  where  a  legal 


obligation  exists  to  supply  correct  in- 
formation (cf.  Lindley,  L.  J.,  Low  t. 
Bouverie,  loc.  cit.  at  p.  100).  As  to 
such  obligation,  cf.  Low  v.  Bouverie, 
loc.  cit.  ;  Le  Lievre  v.  Gould,  (1893) 
1  Q.  B.  491  (C.  A.)  (overruling  Cann 
V.  JFilson,  39  Ch.  D.  39).  As  to 
statements  made  in  a  prospectus,  see 
Glaiser  v.  Bolls,  42  Ch.  D.  436; 
Anffus  V.  Cliford,  (1891)  2  Ch.  D. 
449  ;  with  which  compare  Knox  v. 
Hayman,  8  T.  L.  R.  654 ;  also  53  & 
54  Vict.  c.  64  (The  Directors'  Liability 
Act,  1890). 

{z)  An  action  for   deceit    and   the 
necessary    elements    which    must   be 

firoTcd  in  order  to  maintain  it  success- 
ully  must  be  carefully  distinguished 
from  an  action  where  rescission  of  con- 
tract is  claimed  on  the  ground  of  mis- 
representation. "  "Where  rescission  is 
claimed  it  is  only  necessary  to  prove 
that  there  was  misrepresentation  (per 
Lord  Hei-schell,  Derry  v.  Peak,  loc. 
cit.  at  p.  359),  and  cf.  Tomkinson  v. 
Balkis  Consolidated  Co.,  (1891)  2  Q.  B., 
per  Lord  Esher,  M.  R.,  at  pp.  620 
and  621. 
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or  (2)  without  belief  in  its  truth ;  or  (3)  recklessly,  careless 
whether  it  be  true  or  false  ....  To  prevent  a  false  state- 
ment being  fraudulent,  there  must,  I  think,  always  be  an 
honest  belief  in  its  truth."  Unreasonableness  of  belief  is 
not  a  ground  of  action  but  is  evidence  of  dishonesty  (a). 

As  connected  with  the  subject  before  us,  the  two  follow- 
ing cases  must  be  noticed  : — 

In  Cornfoot  v.  Foicke  (h)  a  principal  was  held  u-respon- 
sible  for  a  mis-statement  innocently  made  by  his  agent 
without  authority  from  himself.  The  principal  there  sued 
for  breach  of  contract,  and  on  fraud  being  pleaded,  obtained 
judgment,  it  being,  as  observed  hy  Alderson,  B.,  "impos- 
sible to  sustain  a  charge  of  fraud  when  neither  principal 
nor  agent  has  committed  any;  the  principal,  because, 
though  he  knew  the  fact,  he  was  not  cognisant  of  the  mis- 
representation being  made,  nor  ever  directed  the  agent  to 
make  it ;  and  the  agent,  because  though  he  made  a  mis- 
representation, yet  he  did  not  know  it  to  be  one  at  the 
time  he  made  it,  but  gave  his  answer  bond  fide" 

In  JJdell  V.  Atherton  (c)  the  action  was  ex  delicto,  founded 
on  dolus  dans  locum  contractui,  producing  damage,  to  which 
the  defence,  under  a  plea  of  Not  Guilty,  was  that  the  fraud 
was  that  of  the  agent  who  made  the  contract,  not  of  the 
defendant,  the  principal,  who  neither  authorised  nor  knew 
of  it  (d),  and  without  impugning  the  well-established  rule 
that  "  the  principal  is  answerable  for  the  act  of  an  agent 
in  the  course  of  his  business,"  the  Court  were  equally 
divided  in  opinion  as  to  the  mode  of  applying  that  principle 
to  the  facts  before  them  (e). 

Without  further  reference  to  the  distinctions — sometimes 

(a)  Cf.  per  Lord  Bramwell,  S.  C,  (d)  Post,  Book  III.,  Chap.  I. 

at  p.  353.  (e)  Judgm.,    Barivich    v.    English 

(b)  5  M.  &  W.  358.  A  principal  Joint  Stock  Bank,  L.  E.  2  Ex.  265 ; 
who  purposely  emplojs  an  ignorant  Weir  v.  Barnett,  3  Ex.  D.  32 ;  Weir 
agent  will  be  liable:  Ludgaterx.  Lowe,  v.  Bell,  Id.  238  ;  Blake  v.  Albion  Life 
44  L.  T.  694.  Ass.    Co.,   4  C.  P.  D.  94,  and  cases 

{c)  7  H.  &  N.  172.  post.  Book  III.,  Chap.  4. 

B.C.L.  Z 
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rather  fine  and  unsatisfactory — just  noticed,  I  may  observe 
that  fraud  is  not  actionable  nor  available  by  way  of  defence 
to  an  action,  unless,  in  the  one  case,  it  has  occasioned 
damage  to  the  complainant,  or,  in  the  other,  has  induced 
the  defendant  to  contract.  A  bare  lie,  for  instance,  albeit 
told  with  an  intent  to  injure,  would  not,  if  unproductive  of 
damage,  lay  the  foundation  of  an  action  (/),  nor  would  a 
misrepresentation,  however  corruptly  made,  afford  a  good 
defence  to  an  action  founded  upon  contract,  unless  it  were 
shown  to  have  operated  as  an  inducement  to  the  defendant 
to  enter  into  the  alleged  contract. 

The  test  proposed  by  Lord  Brougham  in  Attwood  v. 
Small  (g),  seems  to  be  accurate  and  practically  useful  in 
regard  to  one  large  and  important  class  of  frauds — those, 
viz.,  which  are  evidenced  by  misrepresentations  and  mis- 
statements. In  order  to  constitute  any  such  fraud,  it  is 
there  said,  three  circumstances  must  combine:  it  must 
appear,  1st,  that  the  representation  was  contrary  to  the 
fact ;  2ndly,  that  the  party  making  it  knew  it  to  be  contrary 
to  the  fact ;  and,  3rdly,  and  chiefly,  that  the  false  repre- 
sentation gave  rise  to  the  contracting  of  the  other  party — 
there  must  be  dolus  dans  locum  contractui,  i.e.,  not  merely  a 
fraudulent  attempt  at  overreaching,  but  an  attempt  so  far 
successful  as  to  have  operated  as  an  inducement  to  the 
other  party  to  contract.  "We  consider  it  clear  law," 
remark  the  Court  of  Queen's  Bench  in  Gerhard  v.  Bates  (h), 
"  that  if  A.  fraudulently  makes  a  representation  which  is 
false,  and  which  he  knows  to  be  false,  to  B.,  meaning  that 
B.  shall  act  upon  it,  and  B.  believing  it  to  be  true,  does  act 
upon  it,  and  thereby  suffers  a  damage,  B.  may  maintain  an 

(/)  Judgm.,  2  M.  &  W.  531 ;  per  629  et  seq.  ;  2foen3  v.  Heyworth,  10 

Buller,  J.,  3  T.  R.  56  ;  2  Sm.  L.  C,  M.  &  "W.  147 ;  Pasley  v.  Freeman.  3 

9th  ed.,  74.  T.  R.  51  ;  1  R.  R.  634  ;  2  Sm.  L.  C, 

(g)  6  01.  &  F.  444 ;  per  Lord  Wens-  9th  ed.,  74  ;  Redgrave  v.  Hurd,  20  Ch. 

leydale.  Smith  v.  Kay,   7  H.  L.  Ca.  D.  1;  Smithy.  Land  and  Mouse  Prop. 

775 :    Mihie  v.   Marwood,  15  C.    B.  Co.,  28  Ch.  D.  7. 
778;  BuvHOi  v.   rurnell,  2  H.  L.  Ca.  (A)  2E.  &  B.  488. 
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action  *  *  against  A.  for  the  deceit,  there  being  here  the 
conjunction  of  wrong  and  loss  entitling  the  injured  and 
suffering  party  to  a  compensation  for  damages." 

When  the  conditions  thus  indicated  are  fulfilled,  there 
can  be  no  doubt  that,  according  as  the  party  on  whom 
fraud  has  been  practised  is  plaintiff  or  defendant,  he  may 
rely  upon  it  as  ground  of  action  or  a  matter  of  defence 
against  the  party  who  has  practised  it. 

Where  damage  is  caused  by  an  act  prima  facie  savouring 
of  false  representation,  an  action  of  course  will  not  lie,  if 
no  element  of  fraud  enters  into  it. 

"If,"  it  was  judicially  observed  in  Barley  v.  Walford  (t), 
"  every  untrue  statement  which  produces  damage  to  another 
would  found  an  action  at  law,  a  man  might  sue  his  neigh- 
bour for  any  mode  of  communicating  erroneous  informa- 
tion— such  (for  example)  as  having  a  conspicuous  clock  too 
slow — since  plaintiff  might  be  thereby  prevented  from 
attending  to  some  duty  or  acquiring  some  benefit."  A 
doctrine  calculated  to  create  legal  responsibility  so  wide  in 
cases  where  blame  cannot  really  attach  to  any  one  must  be 
restrained  within  some  limits. 

Great  care  may  be  requisite  in  discriminating  between 
three  classes  of  cases  : — 1.  Where  fraud  is  involved.  2. 
Where  a  warranty  {k)  has  been  given.  3.  Where  a  repre- 
sentation {I)  or  statement  has  been  made,  erroneous  indeed, 
but  neither  fraudulent  nor  incorporated  with  the  contract. 
As  to  the  first  of  these  three  classes  enough  has  been  for 
the  present  said  {m)  ;  it  remains,  therefore,  to  distinguish — 


(t)  9  Q.  B.  197,  208.  Casclla,  L.  R.  2  C.  P.  679. 

{k)  "A  warranty  is   an   express  or  [I)  "  A  representation  is  a  statement 

implied  statement  of  something  which  or  assertion  made  by  one  party  to  the 

the  party  undertakes  shall  be  part  of  other,  before  or  at  the  time  of  the  con- 

a  contract,  and  though  part  of  the  con-  tract,  of  some  matter  or  circumstance 

tract,    yet  collateral    to    the    express  relating  to  it :  "  Judgm.,  Behn  v.  Bur- 

objectof  it."  VerhoriAbutger,  C.  B.,  ness,  3  B.  &  S.  753. 

ChanUr  v.  Hopkins,  4  M.  ic  W.  404,  (w)  See  further  as  to  cases  involving 

adopted,  per  Martin,  B.,  Aztmar  v.  fraud,  post,  Book  III.,  Chap.  1,  4. 

z  2 
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Distinction 
between 
breach  of 
warranty, 
and  fraud. 


1st,  breach  of  warranty  from  fraud:  and  2ndly,  a  mere 
representation  from  a  warranty. 

1st.  By  way  of  illustration,  let  us  take  the  case  of  a  sale 
of  goods,  and  we  shall  at  once  see  that  the  distinction 
between  a  warranty  that  a  personal  chattel  is  sound  and  a 
fraud  in  the  sale  of  it  is  broad  and  manifest  («). 

If  a  man  sell  a  horse  to  another,  and  expressly  warrant 
him  to  be  sound,  the  contract  is  broken  if  the  horse  j)rove 
otherwise  (o).  The  purchaser  in  such  case  relies  upon  the 
contract ;  and  it  is  immaterial  to  him  whether  the  vendor 
did  or  did  not  know  of  the  unsoundness  of  the  horse.  In 
either  case  he  is  entitled  to  recover  all  the  damages  which 
he  has  sustained  by  reason  of  the  breach  of  that  contract. 
"A  warranty,"  says  Lord  Mansfield  (p),  "extends  to  all 
faults  known  and  unknown  to  the  seller." 

Again,  if  the  vendor  say  to  the  purchaser,  "  I  do  not 
know  whether  the  horse  is  or  is  not  sound,  and  therefore 
will  not  warrant  him :  all  I  can  sa}"  is,  that  I  have  long 
owned  him,  and  know  of  no  unsoundness  ;  "  here  manifestly 
is  no  warranty,  and  if  the  vendor  spoke  the  truth  no  fraud. 
If,  however,  the  vendee  can  show  that  the  horse  was  un- 
sound, that  the  vendor  knew  it  to  be  so  at  the  time  of  the 
sale,  and  that  in  consequence  of  the  false  representations 
made  by  him,  the  purchaser  was  defrauded,  the  vendor 
would  be  liable,  not  for  a  breach  of  a  contract  of  warranty, 
for  he  made  no  such  contract,  but  for  making  representa- 
tions which  he  knew  to  be  false.  In  such  case  the  guilty 
knowledge  of  the  vendor  would  constitute  an  essential 
ingredient  in  the  fraud,  and  in  an  action  against  him  should 
be  both  alleged  and  proved. 


(w)  See  the  Judgment  of  TFaite,  J., 
Bartholomew  v.  BunhneU,  20  Day 
(U.  S.)  R.  275,  276;  irUliams  v. 
Suansea  Harbour  Trustees,  14  C.  B., 
N.  S.,  845. 

(o)  But  "  in  a  contract  of  sale,  even 
in  the  case  of  an  express  warranty  de- 


fects patent  and  known  to  the  buyer 
must  be  taken  to  be  excluded  from  the 
warranty : "  per  Cockburn,  C.  J., 
Jhirf,t'.s  V.  Wickham,  3  B.  &  S.  684 ; 
Leg.  Max.,  6th  ed.,  736. 

[p)  Stuart  V.  WUkins,  1  DougL  20. 
Per  Lord  Brougham,  6  CL  &  F.  444. 
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To  entitle  the  vendee  to  recover  under  such  ch-cumstances, 
his  action  must  be  founded — not  upon  a  breach  of  a  con- 
tract of  warranty,  but — upon  the  fraud  practised  by  the 
vendor  (</). 

Here  is  to  be  noticed  an  important  distinction  between 
the  case  where  a  contract  may  be  rescinded  on  account  of 
fraud,  and  that  in  which  it  may  be  rescinded  on  the  ground 
of  a  difference  in  substance  between  the  thing  bargained 
for  and  that  obtained.  In  the  former  case — "  it  is  enough 
to  show  that  there  was  a  fraudulent  representation  as  to 
any  jmrt  of  that  which  induced  the  party  to  enter  into  the 
contract  which  he  seeks  to  rescind ;  but  where  there  has 
been  an  innocent  misrepresentation  or  misapprehension,  it 
does  not  authorise  a  rescission,  unless  it  is  such  as  to  show 
that  there  is  a  complete  difference  in  substance  between 
what  was  supposed  to  be  and  what  was  taken,  so  as  to  con- 
stitute a  failure  of  consideration.  For  example,  where  a 
horse  is  bought  under  a  belief  that  it  is  sound,  if  the  pur- 
chaser was  induced  to  buy  by  a  fraudulent  representation 
as  to  the  horse's  soundness,  the  contract  may  be  rescinded. 
If  it  was  induced  by  an  honest  misrepresentation  as  to  its 
soundness,  though  it  may  be  clear  that  both  vendor  and 
purchaser  thought  that  they  were  dealing  about  a  sound 
horse,  and  were  in  error,  yet  the  purchaser  must  pay  the 
whole  price  unless  there  was  a  warranty ;  and  even  if  there 
was  a  warranty,  he  cannot  return  the  horse  and  claim  back 
the  whole  price,  unless  there  was  a  condition  to  that  effect 
in  the  contract"  (r). 

In  the  case  just  put  by  way  of  illustration,  the  warranty 

{q)  See    Richardson     v.     Silvester,  ton  v.  Richardson,  L.  R.  7  C.  P.  421, 

L.  R.  9  Q.  B.  34.  435,  9  Id.   390 ;  Richardson  v.  Great 

(r)  Judgm.,  Lord  Kennedij  v.  Pa-  Eastern  R.  C,  1  C.  P.  D.  342,  344; 

natm,  ^-c.  Mail  Co.,  L.  R.   2  Q.  B.  Francis  y.  Cockrell,  L.  R.  5  Q.  B.  184, 

587,  citing  Street  v.  Blay,  2  B.  &  Ad.  501 ;    cited  in  Kiddle   v.  Lovett,    16 

456;  Ship's  Case,  2  De  G.  J.    &  S.  Q.  B.  D.  605,609;  Searle\.  Later ick, 

544.  L.  R.  9  Q.  B.  122  ;  Kopitoffx.  Wilson, 

Compare  Readhead  v.  Midland  R.  1  Q.  B.  D.   377 ;— in  regard  to  war- 

C,  L.  R.  4  Q.  B.  379  ;  cited  in  Stan-  ranty. 
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Distinction 
between 
warranty 
and  repre- 
sentation. 


(if  any)  is  supposed  to  be  express.  Equally  obvious,  how- 
ever, is  the  distiction  between  fraud  and  the  breach  of  an 
implied  warranty  (s). 

"  When  a  skilled  labourer,  artizan,  or  artist  is  employed, 
there  is  on  his  part  an  implied  warranty  that  he  is  of  skill 
reasonably  competent  to  the  task  he  undertakes, — spondes 
peritiam  artis.  Thus  if  an  apothecary,  a  watchmaker,  or  a 
solicitor  be  employed  for  reward,  they  each  impliedly 
undertake  to  possess  and  exercise  reasonable  skill  in  their 
several  arts.  The  public  profession  of  an  art  is  a  repre- 
sentation and  undertaking  to  all  the  world  that  the  pro- 
fessor possesses  the  requisite  ability  and  skill.  An  express 
promise  or  express  representation  in  the  particular  case  is 
not  necessary  "  (t). 

Further — if  a  man  makes  a  contract  as  agent  for  another, 
he  must  be  taken  in  law  to  promise  that  he  is  what  he 
represents  himself  to  be,  and  must  answer  for  any  damage 
which  directly  results  from  confidence  being  given  to  his 
representations  (n). 

The  distinction  between  a  warranty  and  a  representation 
is  sometimes  rather  fine  (x).  There  is  no  doubt  that  a 
representation  intended  by  the  vendor  as  a  warranty,  and 
acted  on  as  such   by  the  vendee,   amounts   in   law  to  a 


(«)  As  to  implied  warranties  in  con- 
tract of  sale,  see  Sale  of  Goods  Act, 
1893,  ss.  12-14,  and  post,  pp.  423  et  seq. 
Generally,  as  to  what  is  a  warranty, 
see  Chaudelor  t.  Lopiu,  2  Cro.  Jac.  2 ; 
1  Sm.  L.  C,  9th  ed.,  186.  As  to 
implied  warranty,  see  Chanter  v.  Hop- 
kins, 4  M.  &  ■V^^  399,  followed  in 
Prideaux  v.  Buniett,  1  C.  B.,  N.  S., 
613 ;  Emmerton  v.  Matheus,  7  H.  & 
N.  586;  Wardy.  Hobbs,  3  Q.  B.  D. 
150 :  S.  C,  affirmed  4  App.  Cas. 
13 ;  Foicler  v.  Lock,  L.  R.  7  C.  P.  272; 
10  Id.  90.  There  is  no  implied  war- 
ranty that  a  building  is  fit  for  a  special 
purpose;  Maneheater  Bonded,  ^c,  Co. 
X.  Can;  5  C.  P.  D.  607. 

{I)  Judgm.,   Harmer  t.    Comeliut, 


5  C.  B.,  N.  S.,  246 ;  per  Jeixu,  0.  J., 
Jenkins  v.  Betham,  15  C.  B.  188,  189; 
per  Keating,  J.,  Turner  v.  Goulden, 
L.  R.  9  C.  P.  58. 

(m)  Collen  V.  TFrifffit,  7  E.  &  B.  301 ; 
S.  C,  8  Id.  647  (the  principle  of  the 
decision  in  which  case  is  stated  in 
Dickson  v.  Renter^ s  Telegram  Co.,  3 
C.  P.  D.  5,  7,  8) ;  Randall  v.  Trimen, 
18  C.  B.  786;  Spedding  \.  Neville, 
L.  R.  4  C.  P.  212  ;  v.  p.  620  et  seq. 

(x)  Whether  a  descriptire  statement 
in  a  written  instrument  is  a  mere  repre- 
sentation or  a  substantive  part  of  the 
contract  is  a  question  of  construction 
for  the  Court :  Judgm.,  Behn  v.  Bur' 
ness,  3  B.  &  S.  754 ;  Corkling  ▼. 
Massei/,  L.  R.  8  C.  P.  395. 
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■warranty  (y) ;  and  it  is  also  well  settled  that  such  repre- 
sentation so  operates,  although  made  during  a  treaty  for  a 
sale,  and  some  days  before  the  sale  was  finally  agreed  upon, 
if  it  appear  that  it  was  not  withdrawn,  and  provided  the 
contract  of  sale  does  not  exclude  it  by  its  terms.  When, 
however,  negotiations  have  actually  terminated  in  a  written 
contract,  the  parties  thereby  tacitly  affirm  that  such  writing 
contains  the  whole  contract  between  them,  and  no  new 
terms  are  allowed  to  be  added  to  it  by  extraneous 
evidence  (z). 

So  where  the  contract  between  parties  has  not  been 
reduced  into  writing,  the  tests  for  determining  whether  a 
statement  made  by  one  of  them  does  or  does  not  amount  to 
a  warranty  will  be  :  was  it  made  pending  the  contract  ? 
was  it  intended,  and  reasonably  and  bond  fide  accepted  as  a 
warranty  {a)  ? 

In  Hopkins  v.  Tanqueray  (h) ,  the  declaration  stated  that 
the  defendant,  by  falsely  and  fraudulently  representing 
and  warranting  a  horse  to  be  sound,  sold  it  to  the  plaintiff ; 
yet  the  said  horse  was  not  then  sound  as  the  defendant 
knew,  &c.  There  was  no  evidence  offered  of  fraud,  but  the 
facts  proved  were  these — the  defendant,  having  sent  a  horse 
to  Tattersall's  to  be  sold  by  auction,  went  into  the  stable 
where  it  was  on  the  day  before  the  sale,  and  there  found 
the  plaintiff,  with  whom  he  had  been  previously  acquainted, 
examining  the  horse's  legs  ;  upon  which  the  defendant  said, 
"  You  have  nothing  to  look  for  ;  I  assure  you  he  is  perfectly 
sound  in  every  respect ;  "  to  this  the  plaintiff  replied,  "  If 
you  say  so,  I  am  satisfied,"  and  he  desisted  from  his 
examination.  On  the  next  day  the  horse  was  put  up  for 
sale  by  public  auction  without  a  warranty,  and  the  plaintiff 

(j/)  See  Bannermaii   v.    White,    10  v.  Nicolopulo,  8  C.  B.,  N.  S.,  362. 
C.  B.,  Js.  S.,  844.  [b)   15  C.  B.  130  ;  with  which  com- 

(z)  See  Randall  v.  Rhodes,  1  Curtis  pare   Percival  v.    Ollacre,   18   C.    B. 

(U.  S.)  11. 92  ;  Stucleij  v.  Bailey,  1  H.  N.   S.,   398.       See    Carter  v.    Cricky 

&  C. 405.  4  H.  &  N.  412. 

(a)  Stucley  v.  Bailey,  supra ;  Russell 
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purchased  him  for  280  guineas,  having,  as  he  stated,  "  made 
up  his  mind  to  buy  the  horse,  relying  on  the  defendant's 
positive  assurance  that  he  was  sound."  The  horse  subse- 
quently turned  out  to  be  unsound  ;  and  the  plaintiff,  having 
re-sold  him  for  less  than  he  had  given  for  him,  sued  the 
defendant  for  the  loss  and  damage  thus  sustained.  After 
verdict  for  the  plaintiff,  the  question  raised  for  the  decision 
of  the  Court  in  banc,  on  motion  for  a  nonsuit,  was  whether 
there  was  any  evidence  from  which  the  jury  could  infer  a 
warranty.  The  Court  held  that  there  was  not — that  what 
was  said  before  the  sale  amounted  to  a  representation  only, 
not  to  a  warranty ;  and  that  the  defendant  could  not  be 
liable  for  a  mere  representation,  although  contrary  to  the 
fact,  unless  it  were  fraudulently  made. 

A  mere  expression  of  opinion  then,  or  of  intention  (c), 
will  not  be  deemed  tantamount  to  a  warranty  ;  and  further, 
in  order  to  be  operative  as  such,  the  representation  relied 
upon  must  be  shown  to  have  been  made  ijcnding  the  con- 
tract id). 

Where  a  mis-statement  has  been  made  anterior  to  the 
completion  of  the  contract,  the  question  for  consideration 
will  be  :  Is  there  evidence  of  dolus  dans  locum  contractui  {e)  ? 
Upon  this  point,  the  remarks  of  Lord  Langdale,  M.  R.,  in 
Clapham  v.  Shillito{f),  claim  attention.  Their  purport 
is  to  show,  that  cases  frequently  occur,  in  which,  upon 
entering  into  contracts,  misrepresentations  made  by  one 
party  have  not  been  in  any  degree  relied  on  by  the  other 
party.  If  the  party  to  whom  the  representations  were  made 
himself  resorted  to  the  proper  means  of  verification  before 
he  entered  into  the  contract,  it  may  appear  that  he  relied 
upon  the  result  of  his  own  investigation,  and  not  upon  the 

(c)  Benham    v.    United    Guarantee  a  warranty,  2  Wms.  Saund.  201. 
4t.,  Co.,  7  Exch.  744.  {e)  Ante,  p.  337. 

(rf)  Per  Maule,  J.,  Hopkins  v.  Tan-  (J)  7  Beav.   149.      See  Harris  v. 

queray,  ante.     See  further  as  to  the  Kemble,  2  Dow  &  01.  463. 
distinction  between  a  representation  and 
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statements  made  to  him  on  the  other  side  ;  or,  if  the  means 
of  investigation  and  verification  were  at  hand,  and  the 
attention  of  the  party  receiving  the  representations  was 
drawn  to  them,  the  circumstances  of  the  case  may  lead  a 
jury  to  impute  to  the  party  alleged  to  have.been  misled  such 
a  knowledge  of  the  facts  as  upon  due  inquiry  he  ought  to  have 
obtained,  the  notion  of  any  reliance  having  been  placed  on 
the  representations  made  to  him  being  necessarily  excluded. 
Again,  in  endeavouring  to  ascertain  what  reliance  was 
placed  on  representations,  they  should  be  considered  with 
reference  to  the  subject-matter  which  they  concern,  and  the 
relative  knowledge  of  the  parties.  If  the  subject  is  capable 
of  being  accurately  known,  and  one  party  is  or  is  supposed 
to  be  possessed  of  accurate  knowledge,  and  the  other  is 
entirely  ignorant,  and  a  contract  is  entered  into  after  repre- 
sentations made  by  the  party  who  knows  or  is  supposed  to 
know,  without  any  means  of  verification  being  resorted  to 
by  the  other,  it  may  well  enough  be  presumed,  that  the 
ignorant  man  relied  on  the  statements  made  by  him  who 
was  supposed  to  be  better  informed  ;  but,  if  the  subject  is 
in  its  nature  uncertain, — if  all  that  is  known  about  it  is 
matter  of  inference  from  something  else,  and  if  the  parties 
making  and  receiving  representations  on  the  subject  have 
equal  knowledge  and  means  of  acquiring  knowledge,  and 
equal  skill,  it  is  not  easy  to  presume  that  representations 
made  by  one  would  have  much  or  any  influence  on  the 
other  ig).  The  remarks  here  made  will  serve  to  show,  not 
only  the  mode  in  which  a  Court  of  equity  will  distinguish 
between  fraud  and  mere  mis-statement,  but  likewise !  how 
the  evidence  in  the  class  of  cases  here  alluded  to  should  be 
analysed  in  a  Court  of  law  (h) . 

is)  Per  Lord    Langdale,     M.     R.,  ject  adverted  to  in  the  text:  Redgrave 

Clapham    v.    Shillito,    7   Beav.    149,  v.  Hurd,  20  Ch.  D.   1,   where  it  is 

150.  explained  and  commented  on  by  Jessel, 

(h)  Attwood  V.    Small,  6  CL  &  F.  M.  R. ;    Smith   v.    Land  and  House 

232,  is  the  leading  case  upon  the  sub-  Prop.  Co.,  28  Ch.  D.  7. 


>. 
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Of  contracts 
illegal — 


Passing  on  to  a  brief  notice  of  contracts  and  considerations 
to  p^c  "which  are  illegal — as  being  in  violation  of  positive  law,  or 
tomorai.  opposed  to  public  policy,  or  immoral,  I  must  repeat  (i),  that 
the  remarks  which  follow  will  be  found  generally  applicable 
as  well  to  Special  as  to  Simple  Contracts.  As  regards  the 
former  of  these,  it  has  been  observed  (A),  that,  "  Notwith- 
standing the  solemnity  and  force  which  the  law  ascribes  to 
deeds,  and  all  the  strictness  with  which,  in  general,  it  pro- 
hibits the  introduction  of  extrinsic  evidence  to  prove  that  an 
instrument  goes  beyond,  or  does  not  fully  contain,  or  incor- 
rectly exhibits,  the  terms  of  the  contract,  which  it  was  written 
and  signed  for  the  purpose  of  expressing  or  recording,  the 
rule  is  settled  (and  not  merely  in  Courts  of  equity)  that  a 
deed,  ex  facie  just  and  righteous,  may  be  vitiated  and  avoided 
by  alleging  and  adducing  extrinsic  evidence  to  prove  that  it 
was  founded  on  a  consideration,  or  had  a  view  or  purpose, 
contravening  law  or  public  policy." 

So,  in  The  Gas  Light  and  Coke  Co.  v.  Turner  (l),  Lord 
Abinger  says,  that  all  the  decisions  show,  that,  at  common 
law,  a  contract  entered  into  to  effect  an  illegal  pur- 
pose is  void  and  cannot  be  enforced,  and  it  makes  no 
difference  that  the  contract  is  under  seal.  "It  is  true," 
continues  that  learned  Judge,  "that  you  cannot  add  to 
a  contract  under  seal  anything  to  vary  the  contract,  but 
you  may  show  dehors  the  instrument  that  such  contract 
was  entered  into  for  an  illegal  puqjose  ;  such  proof  does 
not  vary  the  terms  of  the  contract,  but  merely  shows  the 
illegal  object." 

The  objection  of  illegality  applies  then  alike  to  special 
as  to  simple  contracts.  "  Promises,"  as  Paley  tells  us  in 
his   Moral   Philosophy  (;»),  "are  not   binding   where  the 

(i)  See  the  remarks,  ante,  p.  329.  Bin;?.   N.    C.    666,    675,    cited    ante, 

(k)  Ver  Kiiiffht  £i-uce,L.  J .,  JRei/u^n  p.  280;  Stevetu  v.  Gourley,  7  C.  B., 

V.  Sprye,  1  De  G.  M.  &  G.  672.  N.  S.,  09. 

(/)  6   Bing.  N.   C.  324,   327 ;  and  {»»)  Vol.   1,  p.  130  ;  Whewell,  El. 

see  per   Tindal,   C.   J.,  in  S.   C,  6  Moral,  pp.  233,  245,  246. 
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performance  is  unlawful;"  thus — to  anticipate  a  little 
what  I  shall  presently  have  to  say — if  two  parties  mutually 
agree,  that  one  of  them  shall  do  an  act  contrary  to  the 
express  provisions  of  a  public  statute,  the  act  to  be  done 
being  illegal,  the  promise  that  it  shall  be  done  is  void. 
An  action,  then,  cannot  be  maintained  upon  a  contract  contracte 

■•■in  direct 

which  is  in  direct  violation  of  law,  whether  statutory  or  of°}^Jj°" 
unwritten — which  is  of  an  immoral  tendency — or  contrary 
to  sound  policy.  "  The  common  law  maxims  are  (n),  Ex 
turpi  causa  non  oritur  actio,  ex  dolo  malo  non  oritur  actio. 
They  prohibit  everything  which  is  unjust  or  contra  honos 
mores.  The  object  of  all  law  is  to  repress  vice  and  to  pro- 
mote the  general  welfare  of  society,  and  it  does  not  give  its 
assistance  to  a  person  to  enforce  a  demand  originating  in 
his  breach  or  violation  of  its  principles  and  enactments. 
Contracts  in  violation  of  statutes  are  void,  and  they  are  so 
whether  the  consideration  to  be  performed  or  the  act  to  be 
done  be  a  violation  of  the  statute  "  (o). 

It  would  be  useless  to  adduce  a  cloud  of  authorities  in 
support  of  the  foregoing  propositions  : — "  What,"  says  Lord 
Ellenhorough,  C.  J.,  "is  done  in  contravention  of  the  pro- 
visions of  an  Act  of  Parliament  cannot  be  made  the  subject- 
matter  of  an  action"  (p).  "Where  a  contract,"  says  Lord 
Tenterden,  C.  J.,  "  which  a  plaintiff  seeks  to  enforce  is 
expressly,  or  by  implication,  forbidden  by  the  statute  or 
common  law,  no  Court  will  lend  its  assistance  to  give  it 
effect.  And  there  are  numerous  cases  in  the  books 
where  an  action  on  the  contract  has  failed  because  either 
the  consideration  for  the  promise  or  the  act  to  be  done 
was  illegal,   as  being  against    the    express  provisions   of 

(«)  See    Harris     v.     Runnels,    12  unlawful    act ;    the    contrary  is    the 

Howard  (U.  S.)  R.  83.  proper  inference;  per  Lord  Ahingcr, 

{o)  Ibid.     'Where,  however,  the  act  C.  B.,  Lewis  v.  Davison,  4  M.  &  W. 

which  is  the  subject  of  the  contract  t;54,  657. 

may  according  to  the  circumstances  be  {p)  Langton  v.  Htighes,  1  JI.  &  S. 

lawful  or  unlawful,  it  will  not  be  pre-  596;    14  R.    R.   531;  cited   Judgni., 

sumed  that  the  contract  was  to  do  the  De  Begnis  t  Armistead,  10  Bing.  110. 
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the   law,    or    contrary   to   justice,    morality,    and    sound 
policy"  iq). 
Either  the         It  is,  indeed,  sufficiently  obvious  that  a  contract  may  be 

considera-  '  ^  j  ./ 

prom'ise^may  iHeg^'l  Qiioad  the  Consideration  or  quoad  the  promise.  A 
be  Illegal.  distinction,  however,  here  requires  notice  :  a  consideration 
bad  in  part  is  bad  altogether  (r)  ;  whereas  the  promise  may 
be  to  do  several  distinct  and  independent  acts,  of  which  some 
are  legal  and  some  are  illegal ;  if  so,  the  promise  will  be 
valid  in  regard  to  the  former,  void  as  to  the  latter  of  such 
acts  (s).  So,  a  written  agreement  maybe  single  and  entire, 
founded  on  one  entire  consideration — it  may  be  severable  in 
its  nature,  and  deal  with  matters  which  are  unconnected  with 
and  independent  of  each  other  {t).  And,  as  remarked  by 
Mr.  Smith  in  his  note  to  Collins  v.  Blantern  (?<),  "in  cases 
where  the  consideration  is  tainted  by  no  illegality,  but  some 
of  the  conditions  (if  the  contract  in  question  be  a  bond)  or 
promises  (if  it  be  a  contract  of  any  other  description)  are 
illegal,  the  illegality  of  those  which  are  bad  does  not  com- 
municate itself  to  or  contaminate  those  which  are  good, 
except  where,  in  consequence  of  some  peculiarity  in  the 
contract,  its  parts  are  inseparable  or  dependent  upon  one 
another." 

Again,  it  may  safely  be  laid  down  that,  if  a  contract  be 

{q)    Wetherell  v.  Joites,  3  B.  &  Ad.  Tindal,  C.  J.,  Schakell  v.   Rosiei;  2 

226  ;  Judgm..  Cope  v.  Roiclands,  2  M.  Bing,   N.   C.   646,  who    remarks  : — 

&  W.  157.     See  Smith  v.  Zindo,  5  C.  "  Undoubtedly,  when  a  promise  rests 

B.,  N.  S.,  687  ;  4  C.  B.,  N.  S.,  395;  on  two  considerations,  one  of  which  is 

Mayor,  £,•€.,  of  Xoncich  v.  Norfolk  M.  impossible  or  unintelligible,  you   may 

C,  4  £.  &  B.  397.     And  see  a  curious  reject  the  impossible  or  unintelligible, 

illustration  ot  the  doctrine  of  our  law  and  resort  to  that  which  is  possible  and 

as  to  illegal   contracts  put   by  Lord  plain." 

Campbell,  C.  J.,  and  Wightman,  J.,  in  (*)  See    Bank    of   Australasia    v. 

Nicholson  v.  Gooch,  6  E.  &  B.  1015.  Breillat,  6  Moo.  P.  C.  C.  152,  201. 

See  also  per  I^rd  Cairns,  C,  Eley  v.  {t)  Hopkins   v.   Prescott,   4    C.    B. 

Positive  Life  Ass.  Co.,  1  Ex.  D.  88,  89.  578,  593.     See  Sterry  v.  Clifton,  9  C. 

As  to  the  question — What  is  a  simo-  B.  110. 

niacal  contract?  see   Walsh  v.  Bishop  {«)  1  Lead.  Cos.,  9th  ed.,  398 ;  and 

of  Lincoln,  L.  R.  10  0.  P.  518.  see  per   Willes,  J.,  Pickering  v.  Ilfra- 

(r)    Wait  V.   Jones,   1   Bing.  N.  C.  combe  R.  C,  L.  R.  3  C.  P.  250 ;  Bur- 

656,     662     (citing     Featherstone     v.  dctt.  In  re,  Byrne,ex  parte,  20  Q,.B.D. 

Hutchinson,  Cro.  Eliz.  199)  ;   Houden  310. 
V.   Haiyh,    11   Ad.   k  E.    1036;  per 
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rendered  illegal  by  statute  (x),  it  can  make  no  difference  in 
point  of  law  whether  the  statute  which  makes  it  so  has  in 
view  the  protection  of  the  revenue  or  any  other  object. 
The  sole  question  will  be — Does  the  statute  mean  to  prolnbit 
the  contract  (y)  ?     Such  an  intention  on  T;he  part   of   the  Penalty 

implies 

Legislature  may  be  manifested  as  well  by  the  infliction  of  a  prowbition. 
penalty,  as  by  express  prohibitory  words,  for  a  penalty  implies 
a  prohibition  {z) .  "I  think,"  said  Lord  Esher,  M.  E.,  in  a 
recent  case  (a),  "that  this  rule  of  interpretation  has  been 
laid  down,  that,  although  a  statute  contains  no  express 
words  making  void  a  contract  which  it  prohibits,  yet  when 
it  inflicts  a  penalty  for  the  breach  of  the  prohibition,  you 
must  consider  the  whole  Act  as  well  as  the  particular 
enactment  in  question,  and  come  to  a  decision,  either  from 
the  context  or  the  subject-matter,  whether  the  penalty  is 
imposed  with  intent  merely  to  deter  persons  from  entering 
into  the  contract,  or  for  the  purposes  of  revenue,  or  whether 
it  is  mtended  that  the  contract  shall  not  be  entered  into  so 
as  to  be  valid  at  law." 

It  seems  to  follow  a  fortiori  from  what  has  just  been  said, 
that,  "if  two  parties  enter  into  an  agreement,  whereby  it 
is  stipulated  that  one  of  them  shall  be  enabled  to  commit 
an  act  that  is  contrary  to  public  policy,  and  contrary  to 
the  provisions  of  an  Act  of  Parliament,  though  not  ex- 
pressly prohibited  thereby,  except  by  the  imposition  of 
a  penalty,  the  agreement  is  illegal  and  void  "  (h).  Upon 
this  part  of  the  subject  I  wUl  merely  add,  that  statutes 


(x)  See  Ramsden  v.  Liipton,  L.  E.  9 
Q.  B.  17,  25. 

(y)  Cope  V.  Roiclands,  2  M.  &  "W. 
149,  157  ;  ace.  Smith  v.  Maxchood,  14 
M.  &  W.  452,  464  (which  recognises 
Johnson  v.  Hudson,  11  East,  180), 
and  Taylor  v.  Crowland  Gas,  ^-c,  Co., 
10  Exch.  293,  296  ;  Bailetj  v.  Harris, 
12  Q.  B.  905  ;  Bull  v.  Chapman,  8 
Exch.  444;  Foster  v.  Oxford,  S;e., 
-8.  C,  13  C.  B.  200.  See  Smith  v. 
Lindo,  cited  supra,  n.   [q) ;  Leicis  v. 


Bright,  4  E.  &  B.  917;  Elliott  v. 
Richardson,  L.  R.  5  C.  P.  744. 

{z)  Ver  Lord  Holt,  Bartlettx.  Vinor, 
Carth.  252;  Cope  v.  Rowlands,  supra; 
Fergusson  v.  Norman,  5  Bing.  N.  C. 
76,  84,  85 ;  Barton  v.  Figgott,  L.  E. 
10  Q.  B.  86,  90. 

(ff)  Melliss  V.  Shirley  Local  Board, 
16  Q.  B.  D.  446;  reversing  S.  C,  14 
Id.,  911. 

{b)  Per  Maule,  J.,  Ritchie  v.  Smith, 
6  C.  B.  462,  477. 
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giving  rise  to  questions  as  to  the  right  to  recover  the  price 
of  goods  by  vendors  who  have  not  comphed  with  the  terms 
of  such  statutes,  are  of  two  classes, — the  one  class  of 
statutes  having  for  their  object  the  raising  and  protection  of 
the  revenue — the  other  class  being  directed  either  to  the  pro- 
tection of  buyers  and  consumers  or  to  some  object  of  pubUc 
policy  (c).  In  connection  with  the  former  of  these  two 
classes,  the  difficulty  most  likely  to  occur  to  the  practitioner 
will  be  in  determming  whether  the  infliction  of  a  penalty 
implies  a  prohibition  of  the  contract.  In  connection  with 
the  latter,  the  inquiry  will,  in  the  absence  of  any  special 
contract,  most  probably  be,  whether,  by  reason  of  the 
vendor's  non-compliance  with  the  pro\isions  of  some  specific 
statute,  the  law  will  decline  to  imply  a  promise  on  the  part 
of  the  purchaser  to  pay  for  the  goods  sold  (d). 

Assuming  that  a  transaction  has  occurred  clearly  in  con- 
travention of  law,  and  that  the  various  points  already 
suggested  as  likely  to  present  difficulty  have  been  satis- 
factorily disposed  of,  it  may  still  be  necessary  to  inquire 
whether  the  connection  subsisting  between  such  illegal  tran- 
saction and  the  contract  under  consideration  is  sufficiently 
close  to  invaUdate  the  latter ;  ex.  gr.,  whether  the  doing  of 
an  illegal  act  was  contemplated  by  the  contracting  parties  (e). 

We  have  seen,  that,  where  a  contract  grows  immediately 
out  of  an  illegal  act,  a  Court  of  justice  will  not  lend  its  aid 
to  enforce  it ;  a  man,  for  instance,  who  imports  goods  for 
another  in  violation  of  our  law,  cannot  maintain  an  action 
for  the  value  or  freight  of  the  goods,  or  for  advances  made 
on  them  (/).     So  it  has  been  held,  that  one  of  two  parties 

(c)  Judgm.,  Cundell  v.  Datcson,  4  202,  207 ;  Greene  v.  Batetnan,  L.  R. 
C.  B.  376,  397.     See  Forster  v.  Taylor,       5  H.  L.  591. 

6  B.  &  Ad.  887,  896  ;  Smith  v.  Broin-  (/)  Aritistroitg  v.  Tolcr,  11  WTieaton 

ley,  2  Dougl.  696,  note.  (I'S.)  R.  258,  which  will  be  found 

[d)  Judgm.,  4  C.  B.  397.  well   worthy  of   perusal :    Hohnan   t. 
{e)  See  Edgetcare  Jlightcat/   Board  Johnson,  Cowp.  341,  with  which  com- 

V.  Harrow  Gat  Co.,  L.  R.  10  Q.  B.       pare    Clttgas    \.   Penaltina,   4    T.   R. 
92  ;   Waugh  v.  Morris,  L.  R.  8  Q.  B.       466  ;  2  R.  R.  442. 
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an  agreement  to  suppress  a  prosecution  for  felony  cannot 
aintain  an  action  against  the  other  for  an  injury  arising 
but  of  the  transaction  in  which  they  have  both  been  illegally 
ngaged  {g).  And  where,  in  consideration,  that  plaintiff  had 
fpublished  a  libel  at  the  defendant's  request,  and  had,  at  the 

e  request,  consented  to  defend  an  action  brought  against 
laintiff  for  such  publication,  the  defendant  promised  to  in- 
emnify  plaintiff  from  the  costs  of  the  action  ;  the  promise 

to  do  was  held  to  be  void  (li). 

So,  if  the  contract  in  question  be  in  part  only  connected 
with  the  illegal  transaction,  it  will  nevertheless  be  tainted 
thereby,  ex.  gr.,  if  the  importation  of  goods  contraband  of 
war  were  the  result  of  a  scheme  to  consign  the  goods  to  a 
third  person  on  behalf  of  the  importer,  in  order  that  he 
might  protect  and  defend  them  for  the  owner  in  case  they 
should  be  brought  into  jeopardy  by  seizure  or  by  legal 
process,  a  bond  afterwards  given  or  promise  made  by  the 
owner  to  the  consignee  by  way  of  indemnity  to  the  latter 
would,  it  is  conceived,  be  invalid  as  constituting  a  part  of 
the  original  transaction,  although  purporting  to  be  a  new 
and  independent  contract  (i). 

Thus  far,  then,  the  doctrine  under  consideration  may, 
with  tolerable  precision,  be  enunciated.  But  then  the 
question  arises,  does  the  taint  in  the  original  transaction 
infect  and  vitiate  every  contract  growing  out  of  it,  how- 
ever remotely  connected  with  it  ?  This  cannot  with 
i  reason  be  contended  for ;  inasmuch  as  the  consequence 
of  such  a  rule  would  be,  that  parties  innocently  con-' 
tracting  might  suffer  for  a  precedent  illegality  connected 
with  or  perhaps  giving  rise  to  the  subject-matter  of  their 
contract  {k).    If,  under  such  circumstances  as  here  adverted 

{jS)  Fivaz  V.  Nicholls,  2  C.  B.  501.  cited  ante,  p.  276. 

(A)  Shackellv.Rosier,2Biug.^.C.  {k)  Armstrongs.  Toler,  11  Wheat. 

«34.  (U.  S.)  R.  258,  where  examples  illus- 

(«)  Artmtronff  v.  Toler,  II  Wheat.  trating  the  text  are  given. 
(U.S.)  R.   258;  Collms   v.  Blantern, 
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to,  doubt  is  entertained,  the  test  most  likely  to  prove  ser- 
viceable to  the  practitioner  would  seem  to  be,  does  the 
plaintiff  require  aid  from  the  illegal  transaction  in 
order  to  establish  his  claim  (l)?  il  so,  his  claim  will, 
according  as  the  defect  is  or  is  not  apparent  therein,  be 
exposed  either  to  an  objection  under  Order  XXY.  or  to  the 
special  defence  of  illegality. 

Lastly,  where  the  consideration  and  the  matter  to  be  per- 
formed are  both  legal,  a  plamtiff  would  not,  it  seems,  be 
precluded  from  recovering  by  an  infringement  of  the  law 
collateral  to  and  not  contemplated  by  the  contract  in  the 
performance  of  something  to  be  done  on  his  part  (m). 

The  decision  of  the  Court  of  error  in  Fisher  v.  Bridges  (n), 
abstracted  at  p.  281,  is  important  with  reference  to  contracts 
illegal   by   reason  of    their   being  opposed   to   the   statute 
law. 
^^^i*^  When  a  contract  is  said  to  be  void  as  "  opposed  to  public 

pow"y.'*^  poHcy,"  reference  is  made  to  that  principle  of  law,  in  accord- 
ance with  which  "no  subject  can  lawfully  do  that  which  has 
a  tendency  to  be  injurious  to  the  public  or  against  the 
public  good — which  may  be  termed,  as  it  sometimes  has  been, 
the  policy  of  the  law,  or  'public  policy,'  in  relation  to  the 
administration  of  the  law"  (o).   The  "  doctrine  of  the  public 

(l)  Taylor  t.  Bowers,  1  Q.   B.  D.  error  when  applied  to  the  decision  of 

291,  and  cases  there  cited;   Simpson  legal  rights;  it  is  capable  of  being 

V.  Bloss,  7  Taunt.  246  ;  22  R.  R.  509.  understood  in  different  senses;  it  may 

See  Botie  v.  Ekless,  b  H.  &  N.  925.  and  does  in  its  ordinary  sense  mean 

(ffi)  Per    Lord    Tenterden,    0.    J.,  'political  expedience,' or  that  which  is 

Wetherell  v.  Jones,  3  B.  &  Ad.  226;  best  for  the  common  good  of  the  com- 

Fergtuson  v.  Konnan,  5  Ring.  N.  C.  munity,  and  in  that  sense  there  may 

76,  84 ;  Pidgeun  v.  Bursletn,  3  Exch.  be  every  variety  of  opinion  according 

470,  471,  followed  in  Jessopp  v.  Lut-  to  the  education,  habits,  talents,  ana 

tcyche,  10  Exch.  614.     See  Itoseicarne  disposition  of  each  person  who  is  to 

V.  Billing,  15  C.  B.,  N.  S.,  316.  decide  whether  an  act  is  against  public 

(m)  3  E.  &  B.  642.  policy  or  not.     To  allow  this  to  be  a 

(o)  Per  Lord  Truro,  Egerton  v.  Earl  ground  of  judicial  decision  would  lead 
Brounlow,  4  H.  1>.  Ca.  196,  where  the  to  the  greatest  uncertainty  and  con- 
meaning  of  the  term  in  question  was  fusion."  And  see  |>er  Alderson,  B., 
much  discussed.  In  that  case  Farke,  Id.  106,  and  S  M.  k  "W.  467.  For  a 
B.,  observes,  that,  '' '  Public  policy  '  is  discussion  of  the  changes  in  the  doctrine 
a  vague  and  unsatisfactory  term,  and  of  public  policy,  see  Daviea  v.  Bavin, 
calculated  to  lead  to  uncertaintv  and  36  Ch.  D.  359.' 
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good  or  the  public  safety,  or  what  is  sometimes  called  public 
policy,"  as  remarked  by  a  learned  Judge,  "being  the  founda- 
tion of  law,  is  supported  by  decisions  in  every  branch  of  the 
law:  and  an  unlimited  number  of  cases  may  be  cited  {})), 
as  directly  and  distinctly  deciding  upon  contracts  and  cove- 
nants on  the  avowed  broad  ground  of  the  public  good, 
and  on  that  alone"  (q).  This  doctrine  is  asserted  by  Sir 
E.  Coke,  under  the  maxim  Nihil  quod  est  inconveniens  est 
licitum  (?■). 

For  instance,  "When  a  bribe  is  given,  or  a  promise  of  a 
bribe  is  made,  to  a  person  in  the  employ  of  another  by  some 
one  who  has  contracted  or  is  about  to  contract  with  the 
employer,  with  a  view  to  inducing  the  person  employed  to 
act  otherwise  than  with  loyalty  and  fidelity  to  his  employer, 
the  agreement  is  a  corrupt  one  and  is  not  enforceable  at  law, 
whatever  the  actual  effect  produced  on  the  mind  of  the  person 
bribed  may  be  "  (s). 

Prima  facie,  as  we  have  already  seen,  all  persons  are 
free  to  make  such  contracts  as  they  please  (t),  and 
are   morally  and    legally  bound    by  them,   provided  they 


(p)  Generally,  as  to  agreements 
against  public  policy,  see  Shrewsbury 
S;  Birmingham  R.  C.  v.  London  ^ 
N.  W.  R.  C,  6  H.  L.  Ca.  lU;  Simp- 
smi  V.  Lord  Hoivden,  9  CI.  &  F.  61  ; 
Taylor  v.  Chichester,  ^-c,  R.  C,  L.  E. 
2  Ex.  356  ;  Preston  v.  Liverpool,  Man- 
chester, ^  Newcastle  R.  C,  5  H.  L. 
Ca.  605 ;  Coppock  v.  Bower,  4  M.  & 
"W.  361  ;  Mittelholzer  v.  Fullarton,  6 
Q.  B.  989  (with  which  compare  Santos 
V.  Illidge,  8  C.  B.,  N.  S.,  861 ;  S.  C, 
6  C.  B.,  N.  S.,  841);  Millward  v. 
Littlewood,  5  Exch.  775 ;  per  Lord 
Mansfield,  C.  J.,  Jones  v.  Randall,  1 
Cowp.  39  ;  and  in  Holman  v.  Johnson, 
Id.  343;  Eilham  v.  Collier,  21  L.  J., 
Q.  B.  65  ;  Scott  v.  Avery,  8  Exch. 
487,  497;  S.  C,  5  H.  L.  Ca.  811; 
cited  in  Edwards  v.  Aberayron  Instir. 
Soc,  1  Q.  B.  D.  575,  579,  584,  592, 
595,  598;  Humphreys  v.  IFelUng,  1 
H.  &  C.  7 ;  Bolton  v.  Madden,  L.  R. 
9  Q.  B.  55. 

B.C.L. 


{q)  Per  Pollock,  C.  B.,  Egerton  v. 
Earl  Brownlow,  4  H.  L.  Ca.  144,  145. 

(r)  Co.  Litt.  66  a. 

(«)  Per  Goekburn,  C.  J.,  Harrington 
V.  Victoria  Graving  Bock  Co.,  3  Q.  B. 
D.  551  ;  Smith  v.  Sorby,  Id.  552. 
See  Salford  {Mai/orof)y.  Lever,  (1891) 
1  Q.  B.  168,  affirming  S.  C.,  25  Q.  B. 
D.  363.  If  the  contract  is  disadvan- 
tageous to  the  principal  he  has  two 
remedies  :  (1)  he  may  recover  from  the 
agent  as  money  had  and  received  to  his 
use,  the  amount  of  the  bribe ;  (2)  he 
may  recover  from  the  agent  and  the 
person  who  has  paid  the  bribe,  jointly 
or  severally,  damages  for  any  loss  sus- 
tained, without  allowing  for  any  deduc- 
tion in  respect  of  money  recovered 
under  (1).  In  Lister  v.  Stiibbs,  45 
Ch.  D.  15,  it  was  decided  that  the 
agent  is  the  principal's  debtor,  andnot 
his  trustee,  in  respect  of  money  received 
as  a  bribe. 

{t)  Ante,  p.  250. 
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adopt  the  formalities  required  by  the  common  and 
statute  law.  Contracts  have,  however,  been  deemed  to 
be  illegal  and  void  in  many  cases  as  opposed  to  public 
policy.  Thus,  at  common  law,  wagers  (u)  which  are 
foolish,  or  tend  to  annoy  others,  or  to  waste  the  time 
of  the  Court  (x),  or  to  outrage  decency,  (y)  have  been 
discountenanced.  And  if  a  wager  were  laid  by  a  judge 
upon  the  event  of  a  cause  which  he  would  be  called  upon  to 
decide,  it  would  be  against  the  established  rule — nemo  in 
propria  causa  judex  esse  debet  (z) — and,  irrespective  of  express 
enactment  (a),  would  be  void  (h). 

It  has,  however,  been  said  by  a  very  learned  Judge  (c),  that 
this  doctrine  should  not  be  extended.  "  It  must  not  be 
forgotten  that  you  are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as  being  against  public 


(m)  By  8  &  9  Vict.  c.  109,  s.  18, 
all  contracts  or  agreements  by  way  of 
gaming  or  wagering  are  null  and  void, 
and  no  action  can  be  brought  or  main- 
tained to  recover  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon 
a  wager,  or  which  shall  have  been 
deposited  with  a  stakeholder.  The  Act 
does  not  apply  to  money  or  valuables 
deposited  as  security,  Strachan  v. 
Universal  Stock  Exchange,  (1896) 
A.  0.  166,  affirming  (1895)  2  Q.  B. 
329.  By  the  Gaming  Act,  1892  (55 
Vict.  c.  9),  "any  promise  to  pay 
any  person  any  sum  of  money  paid  by 
him  under  or  in  respect  of  any  contract 
or  agreement  rendered  null  and  void  by 
8  &  9  Vict.  c.  109,  or  to  pay  any  sum 
of  money  by  way  of  commission,  fee, 
reward,  or  otherwise  in  respect  of  any 
such  contract,  or  of  any  services  in 
relation  thereto  or  in  connexion  there- 
with, shall  be  null  and  void,  and  no 
action  shall  be  brought  or  maintained 
to  recover  any  such  sum  of  money." 
On  this  latter  Act,  cf.  Tatam  v. 
Reeve,  (1893)  1  Q.  B.  44  (money  paid 
by  plaintiff  at  defendant's  request  to 

Itersons  with  whom  the  defendant  had 
Dst  bets,  is  not  recoverable) ;  Be  Mattos 
V.  Benjamin,  63  L.  J.  Q.  B.  248  (the 
Act  does  not  enable  a  person  who  has 
received  money  on  behalf  of  another  to 


retain  it).  Money  deposited  to  abide 
the  result  of  a  race  is  not  paid  under  or 
in  respect  of  a  wagering  contract  within 
the  meaning  of  the  Act,  0' Sullivan  v. 
Thoims,  (1895)  1  Q.  B.  698.  As  to 
speculation  on  the  Stock  Exchange, 
see  Thachcr  v.  Kardy,  4  Q.  B.  D.  685 ; 
Forget  v.  Ostigny,  (1895)  A.  C.  318. 

{x)  Eltham  V.  Kingsinan,  1  B.  & 
Aid.  683,  688  ;  19  R.  R.  417. 

(y)  Ba  Costa  v.  Jones,  Cowp.  729 ; 
Tha^koorsegdass  v.  Bhondmull,  6  Moo. 
P.  C.  C.  300,  310. 

(s)  Ante,  p.  261. 

(«)  See  8  &  9  Vict.  c.  109 ;  Coombea 
V.  BibbU,  L.  R.  1  Ex.  248  ;  Beeston  v. 
Beeston,  1  Ex.  D.  13 ;  distinguished  in 
Higginsoti  v.  Simpson,  2  C.  1'.  D.  76 ; 
Biggie  v.  Higgs,  2  Ex.  D.  422;  ap- 
proved in  Trimble  v.  Hill,  6  App.  CaB. 
344 ;  Hampdeti  v.  WaUh,  1  Q.  B.  D. 
189 ;  Batson  v.  Newman,  1  C.  P.  D. 
673;  see  further  as  to  wagering  con- 
traclB,  Anderson  v.  Bead,  10  Q.  B.  D. 
100;  Bridgery.  Savage,  15  Q.  B.  D. 
363. 

(b)  Jones  v.  Randall,  Cowp.  37. 

(c)  Per  Jessel,  M.  R.,  Printing,  ^e., 
Co.  V.  Sampson,  L.  R.  19  Eq.  Ca.  462, 
465 ;  quoted  approvingly  by  Chitty,  J., 
in  Badische  Anilin  Fabrik  v.  Schott, 
(1892)  3  Ch.  at  p.  452,  and  in  Tullis  r. 
Jackson,  61  L.  J.  Ch.  655. 


CONTRACTS  GENERALLY.  355 

policy,  because  if  there  is  one  thing  more  than  another  public 
policy  requires,  it  is  that  men  of  full  age  and  competent 
understanding  shall  have  the  utmost  liberty  of  contracting, 
and  that  their  contracts,  when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be  enfo^rced  by  Courts  of 
Justice.  Therefore,  you  have  this  paramount  public  policy 
to  consider — that  you  are  not  lightly  to  interfere  with  this 
freedom  of  contract." 

Many  other  contracts  have  also  been  held  to  be  illegal  on 
principles  long  recognised  by  the  common  law,  ex.  (jr.,  mar- 
riage brocage  bonds — that  is,  bonds  for  the  procuring  of 
marriages  {d)  ;  contracts  not  to  marry  (e),  sc,  not  to  marry 
at  all,  but  a  condition  in  a  will  in  restraint  of  second  marriage 
is  not  void  (/),  or  of  marriage  with  an  individual  mentioned 
by  name,  or  with  a  member  of  a  class  {g) ;  deeds  and  agree- 
ments made  in  contemplation  of  a  future  separation  between 
husband  and  wife  {h) ;  contracts  made  with  a  view  to  com- 
promising prosecutions  for  felonies  or  misdemeanors  (i) ; 
contracts  in  restraint  of  trade  or  against  alienation  of  land, 
including  those  which  violate  the  law  of  perpetuities.      So, 

{d)  Hall  V.    Potter,    3   Lev.   411:  collected.     ^e&  Randle  \.  Gould,  %Y,. 

■where  the  House  of  Lords  held,  that  &  B.  457 ;  Nieol  v.  Nicol,  31  Ch.  D. 

"all   such  contracts  concerning  mar-  524. 

riages  are  of  dangerous  consequence,  (»)  Ante,  p.  278,  n.  (m).      Fivaz  v. 

and  not  to  be  allowed."     See  also  the  Nicholls,  2  C.  B.  501 ;  Ex  parte  Criteh- 

cases   on  this  subject  cited  arg.,  15  fey,  3  D.  &L.  527;  7Frtr<f  v.  Z/oyrf,  6  M. 

Q.  B.   469;  Earl  of  Chesterfield    v.  &Gr.  785,  followed  in  i^fotftr  v.  5«rf&r, 

Janssen,  1   Atk.  352;  1  Wh.  &  T.,  9  Q.  B.  D.  86;  10  lb.  572;  Haighy. 

L.  C.  592.  Jones,  5  M.  &  Gr.  634  ;  Osbaldiston  v. 

(e)  Morleij  v.  Rennoldson,  2  Hare,  Simpson,    13     Sim.     513 ;     Jones    v. 

570;  Loive  v.  Peers,  4  Burr.   2225;  Merionethshire  Building  Society,  {\i^\) 

S.  C,  Wilmot,  364 ;  Baker  v.  White,  2  Ch.  580,  affirmed  1892,  1  Ch.  173. 

2    Vem.   215  ;  Hartley    v.    Rice,    10  A  contract  to  indemnify  bail  is  against 

East,  22  ;  10  R.  R.  228.  public    policy   and    void:     Wilson  v. 

(/)  Allen  V.  Jackson,  1  Ch.  D.  399.  Strugnell,  7  Q.  B.  D.  548.     Money, 

{a)  Jennery.  Turner,  16  Ch.  D.  188,  however,  paid  in  pursuance  of  such  a 

and  cases  there  cited.  contract  cannot  be  recovered,  when  the 

{h)  Hindley  v.   Marquis   of   West-  illegal  act  has  already  been  effected : 

meath,  6  B.  &  C.  200.     But  a  deed  Herman  v.  Jetichner,  15  Q.  B.  D.  561, 

providing  for  the  wife's  support  on  an  overruling  on  this  point,    Wilson   v. 

immediate  separation  is   good:   Jones  Strugnell,  nh.  enipT.,  and  see  Re  Great 

V.   Waite,  9  CI.  &  F.  101,   affirming  Berlin  Steamboat  Co.,  26  Ch.  D.  616; 

judgment  in  S.  C,  5  Bing.  N.  C.  341.  KearUy  v.  Thomson,  24  Q.  B.  D.  742, 

In  Wilson  v.  Wilson,  1  H.  L.  Ca.  538,  and  ante,  p.  278,  n.  {w). 
the  authorities  upon  this  subject  are 
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in  bankruptcy,  the  object  and  policy  of  the  bankrupt  laws  is 
to  make  a  rateable  distribution  of  the  bankrupt's  property 
amongst  all  his  creditors ;  and  preferences  given  to  particular 
creditors  by  a  trader  in  contemplation  of  bankruptcy,  or  to 
induce  a  creditor  to  sign  the  composition  deed  (Jc),  or  in  fraud 
of  the  creditors  (0,  are  in  violation  of  the  policy  of  the  bank- 
rupt laws,  and  are  therefore  held  to  be  illegal  and  void  (m). 
And,  without  multiplying  instances  of  contracts  which  are 
opposed  to  public  policy,  we  may  conclude,  in  the  words  of 
Lord  Ellenhorough  (n),  that  "wherever  the  tolerating  of  any 
species  of  contract  has  a  tendency  to  produce  a  public  mis- 
chief or  inconvenience,  such  a  contract  has  been  held  to  be 
void." 
Contracts  V    Of  the  various  kinds  of  contracts  above  enumerated,  those 

in  restraint      ,  .  rini  i«ii'  j-i- 

of  trade.  in  restramt  of  trade,  by  reason  of  then:  practical  importance, 
requne  some  especial  notice.  Upon  this  subject  the  leading 
case  is  Mitchel  v.  Reynolds  (o) ;  and  the  law  relating  to  con- 
tracts in  restraint  of  trade  may  be  shortly  stated  thus :  that 


(A)  Atkinson  v.  Benby,  7  H.  &  N. 
934  ;  S.  C,  6  Id.  778,  foUowing  Smith 
V.  Bro7nlet/, 2  Dongl.  695,  n.,  and  Smith 
V.  Citf,  6  M.  &  S.  160 ;  18  E.  R.  340. 

(l)  Blacklock  v.  Dobie,  1  0.  P.  D. 
265. 

(w)  See  per  Cresswell,  J.,  4  H.  L. 
Ca.  87 ;  Smith  v.  Sahmann,  9  Exch. 
535 ;  Wilkin  v.  Mannitu/,  Id.  575 ; 
Bills  V.  Mitson,  8  Exch.  751 ;  Coles  v. 
Strick,  15  Q.  B.  2. 

(;i)  Gilbert  v.  Si/kes,  16  East,  156 
(as  to  which  see  the  remarks,  4  H.  L. 
Ca.  125,  148,  and  in  6  Moo.  P.  C.  C. 
312) ;  14  R.  R.  327  ;  Preface  t.  ;  see 
Cook  V.  Field,  15  Q.  B.  460;  Doe  d. 
Williams  v.  Evans,  1  C.  B.  717. 
As  to  contracts  for  the  sale  of  offices, 
see  2  Bing.  229,  247 ;  Sterry  v.  Clifton, 
9  C.  B.  110.  As  to  contracts  origi- 
nating out  of  gamhling  transactions, 
see  Qiiarrier  v.  Colston,  1  Phill.  147, 
and  ante,  p.  354,  n.  (u).  As  to  cham- 
perty and  maintenance,  see  Coondoo  v. 
Mookerjie,  2  App.  Caa.  186 ;  Hutley 
V.  Hutley,  L.  R.  8  Q.  B.  112; 
Elliott   V.   liichardton,   L.    R.    6   C. 


P.  744;  Grell  v.  Levy,  16  C.  B., 
N.  S.  73 ;  Anderson  v.  Radcliffe,  E. 
B.  &  E.  806 ;  Sprye  t.  Porter,  7  E. 
&  B.  58 ;  Simpson  v.  Lamb,  Id.  84 ; 
Earler.Soptcood,  9  C.  B.,  N.  S.,  566; 
Findon  v.  Farker,  11  M.  &  W^  675; 
Reynelly.  Sprye,  1  De  G.  M.  k  G.  660. 
See,  also,  33  &  34  Vict.  c.  28,  ss.  4,  8  : 
Bradlaugh  v.  Kewdegate,  11  Q.  B.  D. 
1;  Metrop.  Bank  v.  Fooley,  10  App. 
Cas.  210,  217 ;  Ball  v.  Wancick,  50 
L.  J.  Q.  B.  382;  Flatiny  Co.  t. 
Farquharson,  17  Ch.  D.  49  ;  Alabaster 
\.  Harness,  (1895)  1  a  B.  339,  C.  A., 
affirming  S.  C,  (1894)  2  Q.  B.  897 ; 
Harris  \.  Brisco,  17  Q.  B.  D.  504, 
where  it  was  held  that  it  is  a  good 
defence  to  an  action  for  maintenance 
that  the  defendant  acted  from  charitable 
motives. 

A  promise  by  a  solicitor  not  to  charge 
his  client  anything  for  costs  is  not 
champerty,  per  Bovill,  C.  J.,  Jennings 
V.  Johnson,  L.  R.  8  C.  P.  426. 

(o)  1  P.  W^ms.  181 ;  1  Sm.  L.  C, 
9th  ed.  430 ;  Lavics  v.  Davies,  36  Ch. 
D.  359. 
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"  agreements  " — whether  under  seal  or  not — "  in  restraint  of 
trade  are  against  public  policy  and  void,  unless  the  restraint 
they  impose  is  partial  only,  and  they  are  made  on  good  con- 
sideration and  are  reasonable,"  the  Courts  not  being  disposed 
"  to  measure  the  adequacy  of  the  consideration,  if  a  real  and 
bond  fide  consideration  exists"  (p). 

The  judgment  of  the  Court  of  Exchequer  in  Mallan  v. 
May  (q)  exhibits  very  clearly  the  general  principles  which 
have  actuated  our  tribunals,  as  well  of  equity  as  of  law,  in 
upholding  (with  certain  important  limitations)  contracts  of 
the  kind  alluded  to.  Contracts  in  total  restraint  of  trade  (it 
is  there  said)  which  the  law  so  much  favours,  are  absolutely 
bad.  Contracts  in  partial  restraint  of  trade,  if  nothing  more 
appears,  are  presumed  to  be  bad  (?•) ;  but  if  the  circumstances 
are  set  forth,  that  presumption  may  be  excluded ;  and  the 
Court  are  to  judge  of  those  circumstances,  and  to  determine 
whether  the  contract  submitted  for  their  consideration  be 
valid  or  not  (s). 

Therefore,  if  there  be  simply  a  stipulation,  though  in  an 
instrument  under  seal,  that  a  trade  or  profession  shall  not 
be  carried  on  in  a  particular  place,  without  any  recital  in  the 
deed,  and  without  any  averments  showing  circumstances 
rendering  such  a  contract  reasonable,  the  instrument  is  void. 
But  if  there  are  circumstances  recited  in  the  instrument  (or 

[p)  Judgm.,  Collins  v.  Zocke,  4  App.  law  presumes  it  primS,  facie  to  be  bad.' 

Cas.  685.     See  Jones  \.  Zees,  1  H.  &  But,  according  to  the  tenor  of  the  later 

N.    189;    Dendi/    v.    Henderson,    11  decisions,  the  contract  is  valid,  unless 

Exch.  194.  some    restriction    is    imposed    beyond 

{q)  11  M.  &  W.  653,  665  ;  Friee  v.  what  the  interest  of  the  plaintiff  re- 

Green,  16  M.  &  W.  346,  352;  .S".  C,  quires." 

13  M.  &  W.  695  ;  Mtimfordv.  Gething,  («)  In  Mills  v.  Dunham,  (1891)  1  Ch. 

7  C.  B.,  N.  S.,  305.  at  p.  586,  Lindleij,  L.  J.,  says:  "... 

(r)  Ace.  per    Williams,  J.,  Sainter  to  treat  a  restraint  of  trade  as  primS. 

V.  Ferguson,  7  C.  B.  730.  facie  bad,  and  throw  upon  the  person 

It  is  observable,  that,  in  Tallis  v.  supporting  it  the  onus  of  showing  that 
TaUis,  1  E.  &  B.  391,  the  Court  of  it  is  reasonable,  is  introducing  a  wholly 
Queen's  Bench  remark  thus: — "In  unsound  principle  into  the  construction 
Mitchel  V.  Reynolds  it  is  said,  '  wher-  of  documents.  .  .  .  You  are  to  con- 
ever  such  contract  (in  restraint  of  strue  the  contract,  and  then  see  whether 
trade)  stat  indilferenter,  and  for  aught  it  is  legal." 
appears  may  be  either  good  or  bad,  the 
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probably  if  they  appear  by  averment),  it  is  for  the  Court  to 
determine,  whether  the  contract  in  question  be  a  fair  and 
reasonable  one  or  not ;  and  the  test  appears  to  be — whether 
it  be  prejudicial  or  not  to  the  public  interests  ;  for  it  is  on 
grounds  of  public  policy  alone  that  these  contracts  are  sup- 
ported or  avoided.  Contracts  for  the  partial  restraint  of 
trade  are  upheld,  not  because  they  are  advantageous  to  the 
individual  with  whom  the  contract  is  made,  and  a  sacrifice 
pi-o  tanto  of  the  rights  of  the  community,  but  because  it  is 
for  the  benefit  of  the  public  at  large  that  they  should  be 
enforced.  Many  of  these  partial  restraints  on  trade  are 
perfectly  consistent  with  public  convenience  and  the  general 
interest,  and  have  been  supported  ;  such  is  the  case  of  the 
disposing  of  a  shop  in  a  particular  place,  with  a  contract  on 
the  part  of  the  vendor  not  to  carry  on  a  trade  in  the  same 
place.  This  is,  in  effect,  the  sale  of  a  goodwill  (t),  and  offers 
an  encouragement  to  trade,  by  allowing  a  party  to  dispose  of 
all  the  fruits  of  his  industry  (u).  And  such  is  the  class  of 
cases  of  much  more  frequent  occurrence,  of  a  tradesman, 
manufacturer,  or  professional  man  taking  a  servant  or  clerk 
into  his  service,  with  a  contract  that  he  will  not  carry  on  the 
same  trade  or  profession  within  certain  limits  (x).  In  such  a 
case  the  pubhc  derives  an  advantage  in  the  unrestrained 
choice  which  such  a  stipulation  gives  to  the  employer  of  able 
assistants,  and  the  security  it  affords,  that  the  master  will 

(<)  The  vendor   is    not  entitled  to  and  goodwill  of  the  vendor  in  tlie  busi- 

canvass  the  customers  of  the  old  firm,  ness,  is  entitled  to  use  the  vendor's 

Treffo  V.  Hunt,  (1896)  App.  Ca.  7.  name  to  show  that  the  business  pur- 

As  to   the  definition   of    goodwill,  chased  was  formerly  the  vendor's,  but 

see  Ginesi  v.  Cooper,  14  Ch.  D.  596.  not    so   as  to   expose    the    vendor  to 

As  to  granting  an  injunction  for  breach  liabilitj-,  Thynne  v.  Shove,  ib  Ch.  D. 

of  agreement,  see  Treffo  v.  Hunt,  (1896)  577. 

App.  Ca.  7  (reversing  S.  C,  (1895)  1  («)  See  Prttgnell  v.   Gosse,  Aleyn, 

Ch.  462),  overruling  Pearson  v.  Pear'  67  ;  Broad  v.  Jollife,  Cro.  Jac.  596 ; 

son,  27   Ch.   D.    145,  and  approving  Jelliet  v.  Broad,  Noy,  98. 

Labuuchere  V.  Daicson,  13  L.  R.  Eq.  (x)  See  Chesman  v.  Nainby,  2  Ld. 

322.     The  authorities  are  considered  Raym.   1456;   Carnes   v.   Nisbett,  31 

in  Lord  7/<'>ae/i<'//'»  judgment.  L.  J.,  Ex.  273;  Josselyn  v.  Parson, 

The  purchaser  of  a  business  to  whom  L.  R.  7  Ex.  127. 
is  assigned  all  the  beneficial  interest 
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not  withhold  from  the  servant  instruction  in  the  secrets  of 
his  trade,  and  the  communication  of  his  own  skill  and  expe- 
rience, from  the  fear  of  his  afterwards  having  a  rival  in  the 
same  business  (y). 

Such  being  the  general  reasoning  now  recognised  with 
regard  to  contracts  in  partial  restraint  of  trade  (z),  let  us 
inquu'e  what  conditions  are  essential  to  their  validity,  that  is, 
under  what  circumstances  such  contracts  will  be  deemed 
"fair  and  reasonable"  by  the  Courts. 

Now,  in  the  first  place,  a  contract  in  restraint  of  trade  must  some  con- 

•^  sideratton 

have  some  consideration  to  support  it.  If  there  be  no  con-  "e^^essary. 
sideration  for  it,  or  a  consideration  of  no  real  value  (a),  the 
contract  must  "  either  be  a  fraud  upon  the  rights  of  the  party 
restrained  or  a  mere  voluntary  contract,  a  nudum  pactum,  and 
therefore  void"  (b).  The  Court,  however,  will  not  inquire 
respecting  the  adequacy  of  the  consideration.  This  point  was 
finally  determined  in  Hitchcock  v.  Coker  (c),  since  which  case 
the  law  there  laid  down  with  reference  to  it  has  been  uniformly 
adhered  to  {d). 

The  Court  can  have  no  judicial  perception  of  the  ratio  of 
the  consideration  to  the  restriction;  if  there  were  a  legal 
consideration  of  value,  passing  to  the  contractor,  the  contract 
will  be  enforced,  without  reference  to  the  quantum  of  that 
value  (e). 

If  the  restraint  of  trade  contemplated  by  the  agreement 
between  the  parties  be  unreasonable,  such  agreement  is  void 
altogether;  if  not,  it  is  lawful,  the  only  question  being 
whether  there  is  a  consideration  to  support  it;    and  the 

(«/)  Judgm.,  11  M.  &  "W.  665-6;  former  rule,  as  to  the  adequacy  of  the 

per  Erie,  C.  J.,  Mnmford  v.  Gething,  consideration,  will  be  found  stated  in 

29  L.  J.,  C.  P.   109,   110;  S.  C,  7  Young   v.   Timmins,   1   C.  &  J.  331; 

C.  B.,  N.  S.,  305.  Homer  v.  Graves,  7  Bing.  735. 

(2)  Such  contracts  were,    however,  (c)  6Ad.  &E.  438. 

formerly  held  to  be  illegal.     See  per  {d)  Per    Williams,    J.,    Sainter   v. 

Lord  St.  Leonards, m.  L.  Ca.  237-9.  Ferguson,  7  C.  B.  730. 

(a)  See  per  Lord  Abinger,   C.  B.,  (e)  Judgm.,  Tallis  t.  TalUs,  1  E.  & 

Leighton  v.  Wales,  3  M.  &  "W.  550.  B.  410. 

(i)  6  Ad.   &   E.   438,   457.      The 


^«! 


Dnration  of 

restraint. 
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adequacy  of  the  consideration  the  Court  will  not  inquire 
into,  but  will  leave  the  parties  to  make  the  bargain  for 
themselves  (/). 

Assuming  that  there  is  some  consideration  to  support  an 
agreement  in  restraint  of  trade,  the  reasonableness  and 
validity  of  the  contract  will  have  mainly  to  be  determined 
by  reference  to  the  degree  of  restraint  which  it  seeks  to 
impose,  and  which  may  be  considered  in  regard  as  well  to 
its  dm*ation  as  to  the  superficial  area  over  which  it  is 
intended  to  be  operative. 

In  regard  to  the  duration  of  the  restriction,  it  is  now 
settled  that  it  may  continue  during  the  life  of  the  contractor, 
and  that  it  is  limited  neither  to  the  period  during  which  the 
contractee  may  carry  on  his  business,  nor  even  to  the  term 
of  his  life  {g). 

The  reasoning  in  support  of  this  doctrine  is  as  follows : — 
"  The  goodwill  of  a  trade  is  a  subject  of  value  and  price.  It 
may  be  sold,  bequeathed,  or  become  assets  in  the  hands  of 
the  personal  representative  of  a  trader.  And  if  the  restric- 
tion as  to  time  is  to  be  held  to  be  illegal  if  extended  beyond 
the  period  of  the  party  by  himself  carrying  on  the  trade,  the 
value  of  such  goodwill  considered  in  those  various  points  of 
view  is  altogether  destroyed"  (li).  If  then  (to  take  a  case  of 
ordinary  occurrence)  it  be  not  unreasonable,  as  undoubtedly 
it  is  not,  to  prevent  a  servant  from  entering  into  the  same 
trade  in  the  same  town  in  which  his  master  Uves  so  long 
as  the  master  carries  on  the  trade  there,  it  does  not 
seem  unreasonable  that  the  restraint  should  be  carried 
further,  and  should  be  allowed  to  continue  if  the  master 
sells  the  trade,  or  bequeaths  it,  or  if  it  becomes  the 
property  of  his  personal  representative ;  that  is,  if  it  be 
reasonable   that    the    master    should    by    an    agreement 

(/)  Per  AldertoH,  B.,  Pilkitigton  v.  {g)  See    Dendy    v.    Henderson,   11 

Scott,  15  M.  &  W.  660,  cited  in  Jieg.  Exch.  194. 

V.  JFelch,  2  E.  &  B.  363,  and  Hartley  (A)  Judgm.,  Hitcheoek  v.  Coker,  6 

T.  Cummings,  5  C.  B.  247.  Ad.  &  E.  454. 
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secure  himself  from  a  diminution  of  the  annual  profits 
of  his  trade,  it  does  not  appear  unreasonable  that  the 
restriction  should  go  so  far  as  to  secure  to  the  master 
the  enjoyment  of  the  price  or  value  for  which  the  trade 
would  sell,  or  secure  the  enjoyment  of  the  same  trade  to 
his  purchaser,  or  legatee,  or  executor.  And  this  can 
only  be  effected  by  making  the  restriction  of  the  ser- 
vant's setting  up  or  entering  into  the  trade  or  business 
within  the  given  limit  co- extensive  with  the  servant's 
life  (i). 

The  principle  established  by  Hitchcock  v.  Coker,  and 
recognised  in  subsequent  cases,  accordingly  is  that  a 
restriction  reasonably  limited  as  to  space,  but  en- 
during, for  the  life  of  the  party  restrained,  may  be 
valid  (k). 

In  determining  as  to   the  reasonableness  of  a  contract  Limitatiou 

,,.,,  ,  J.  in  regard 

m  restramt  of  trade,  regard  bemg  had  to  the  exte7it  of  to  space. 
area  (l)  over  which  it  is  to  be  in  force,  our  Courts  will 
consider  whether  the  restraint  in  question,  to  which 
formerly  some  limit  was  considered  necessary  (m),  is 
larger  and  wider  than  the  protection  of  the  party  with 
whom  the  contract  is  made  can  possibly  require  ;  if  it 
be  so,   such  restraint  must   be  deemed   unreasonable  in 

(«)  Judgm.,  Hitchcock  v.   Coker,   6  C,  9th  ed.,  430  ;   Tallis  v.   TalUs,   1 

Ad.  &  E.  454,  455  ;  Archer  v.  Marsh,  E.  &  B.  411 ;    Ward  v.  Byrne,  5  M. 

Id.  959 ;   Wallis  v.  Daij,  2  M.  &  W.  &  W.  548 ;  Hinde  v.  Gray,  1  M.  & 

2T6;Jacoby\.  Whit7nore,i9  L.T.SSb.  Gr.    195;  per  Best,  C.  J.,  Homer  v. 

{k)  Judgm.,  Mvesv.  Croft,  10  C.  B.  Ashford,  3  Bing.  326 ;  cf.  also  p.  363, 

259,  citing  Mallan  v.  May,  11  M.  «&  n.  {x).     The  test  of  the  validity  of  a 

"W.  653  ;  Eannie  v.  Irvine,  7  M.    &  covenant  in  restraint  of  trade,  whether 

Gr.  969  ;  Pemberton  v.    Vaughan,   10  limited  or  unlimited  in  the  area  of  its 

Q.   B.    87  ;  Hastings  v.     Whitley,    2  application,  is  whether  it  be  reasonable 

Exch.    Qll ;  Atkyns    v.    Kinnier,    4  {Nordenfeltv. Maxim Nordenfelt,{\^M) 

Exch.  776 ;  ace.  Tallis  v.  Tallis,  1  E.  A.  C.   535)  ;  Biibowski  v.    Goldstein, 

&B.  391.  (1896)1Q.B.478,  C.A.  Inthefollow- 

(0  Where    distance  is  specified  in  ing  recent  cases  covenants  unrestricted 

such  a  contract,  it  must  be  measured  in  space  have  been  held  valid :  Mills  v. 

in  a  straight  line  from  one  point  to  the  Dunham,  (1891)  1  Ch.  576  ;  liadische 

other :  Mouflct  v.   CoU,  L.  E.  8  Ex.  Anilin  Fabrik  v.  Sch»tt,  (1892)  3  Ch. 

32  ;  -S.  C,  7  Id.  70.  447  ;  Nordcnfelt  v.  Maxim  Kordenfelt 

(m)  Per  Parker,  C.   J.,  Mitchel  v.  Co.,  (1894)  A.  C.  535,  affirming  C.  A., 

Reynolds,  1  P.  Wms.  181  ;  1  Sm.  L.  (1893)  1  Ch.630. 
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law,   and   the    contract   which   would  enforce   it  will   be 
void  {n). 

Sometimes  difficulty  may  be  felt  in  applying  the 
general  principle  just  stated  to  particular  facts;  and 
where  the  question  turns  upon  the  reasonableness  or 
unreasonableness  of  the  restriction  of  the  party  from 
carrying  on  trade  or  business  (o)  within  a  certain  space 
or  district,  the  answer  may  depend  upon  various  cir- 
cumstances that  may  be  brought  to  bear  upon  it:  such 
as  the  nature  of  the  trade  or  profession,  the  populous- 
ness  of  the  neighbourhood,  the  mode  in  which  the  trade 
or  profession  is  usually  carried  on  (p),  and  other  matters 
with  which  the  Court  cannot  in  reason  be  supposed  to 
be  conversant.  From  decided  cases  we  collect,  however, 
that  the  interest  of  the  party  claiming  protection  has 
been  held  to  extend  very  widely.  Thus,  contracts  be- 
tween professional  men  have  been  supported  where  the 
area  of  exclusion  was  apparently  greater  than  the  area 
of  the  plaintiflf's  practice.  In  Horner  v.  Graves  (q) 
where  the  area  of  exclusion  from  practice  as  a  dentist 
was  a  circle  round  York  of  the  diameter  of  200  miles, 
although  holding  the  restriction  too  large,  the  Court 
observe,  that,  unless  the  case  was  such  that  the  restraint 
was  plainly  and  obviously  unnecessary,  they  would  not  feel 
themselves  justified  in  interfering.  In  Mallan  v.  May  (r), 
where  exclusion  from  the  practice  of  a  dentist  in  London  was 
held  to  be  reasonable  and  valid,  the  Court  say,  "it  would  be 
better  to  lay  down  such  a  limit  as  under  any  circumstances 


(«)  Judgm.,  Hitchcock   v.   Coker,  6  Ad.    &    E.    454 ;  ace.    Pemberton    T. 

Ad.  &  E.  454;  Nordenfell  v.  Maxim  Vatiyhan,   10   Q.    B.   87;  Homer  v. 

Nordetifelt  Co.,  (1894)  A.  C.  535.  Graves,  7  Bing.  735,  743. 

(o)  As  to  the  meaning  of  the  phrase  {q)  7  Bing.  735,  744,  citing  Davit  v. 

"  carrying  on  business  "  at  a  place,  see  Mason,  6  T.  R.  118  ;  2  R.  R.  562  ;  and 

Tuifier  V.  Evant,  2  E.  &  B.  512  ;  S.  C,  Bunn  t.  Guy,  4  East,  190  ;  7  R.  R.  o60. 

2  De  G.,  M.  &  G.  740;  Brampton  v.  (r)   11  M.  &  AV.  667;  and  as  to  the 

Bcddoes,  13  C.  B..  N.  S.,  538.  construction  of  the  aCTeement  in  this 

{p)  Judgm.,  Hitcheoek  v.  Coker,  6  case,  see  S.  C,  13  M.  &  M.  511. 
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would  be  sufficient  protection  to  the  interest  of  the  contracting 
party,  and,  if  the  Hmit  stipulated  for  does  not  exceed  that,  to 
pronounce  the  contract  to  be  valid."  In  Price  v.  Green  (s), 
a  covenant  not  to  carry  on  a  certain  trade  "  within  the  cities 
of  London  or  Westminster,  or  within  the  distance  of  600 
miles  from  the  same  respectively,"  was  held  to  be  divisible 
— good,  so  far  as  it  related  to  London  and  Westminster  ; 
but  void  as  to  the  other  part.  And,  in  Tallis  v.  Tallis  (t) ,  a 
covenant  was  held  good,  by  which  the  defendant  restricted 
himself  from  carrying  on  the  business  of  a  canvassing  pub- 
lisher in  London  and  within  150  miles  of  the  General  Post 
Office,  or  in  Liverpool  or  Manchester,  or  within  a  like  dis- 
tance of  either  of  those  towns ;  such  restriction,  regard  being 
had  to  the  nature  of  the  plaintiff's  business,  not  appearing 
to  the  Court  to  be  unreasonable. 

This  principle  has,  of  late,  been  extended  even  further. 
Thus  in  Leather  Cloth  Co.  v.  Lorsont  (n),  the  defendant  was 
held  bound  by  his  covenant  not  to  carry  on  directly  or  in- 
directly, or  allow  others  to  carry  on,  in  any  part  of  Europe, 
the  manufacture  or  sale  of  productions  manufactured  by  the 
process  sold  by  him  to  the  plaintiffs.  And  in  liousillon  v. 
Eousillon  (x),  it  was  decided  by  Fry,  J.,  that  there  is  no 
absolute  rule  that  a  covenant  in  restraint  of  trade  is  void,  if 

{s)  16  M.  &  W.  346;  S.  C,  13  M.  a  useful  abstract  is  given  of  the  previous 

&  "W.  695;  ace.  Nicholls  v.  Stretton,  decisions  of  the  Courts  of  law  and  equity 

10  Q.  B.  346  ;  S.   C,   7  Beav.   42  ;  with  reference  to  contracts  in  restraint 

Baiues  v.  Geary,  35  Ch.  D.  154  (as  to  of  trade. 

which  case,  see  Dabowski  v.  Goldstein,  [u)  L.  R.  9  Eq.  Ca.  345  ;  Vemon 
(1896)  1  Q.  B.,  at  p.  486,  per  Biffb;/,  v.  Hallam,  34  Ch.  D.  752.  Sed  vide 
L.  J.) ;  Itogers  v.  Maddoclcs,  (1892)  3  per  Cottmi,  L.  J.,  Davies  v.  Davies,  36 
Ch.  346.  The  Court  cannot  create  or  Ch.  D.  359,  385. 
carve  out  a  new  covenant  for  the  sake  of  (a;)  14  Ch.  D.  351.  As  to  whether 
validating  an  instrument  which  other-  it  was  ever  the  common  law  that  re- 
wise  would  he  void  (cf.  Chittp,  J.,  straints  unlimited  in  space  were  ipso 
Baker  v.  Hedgecock,  39  Ch.  D.  520).  facto  void,  cf.  Bowen,  L.  J.,  Maxim 

[t)  1  E.  &  B.  391  ;  Nicoll  v.  Beere,  Xordenfelt  v.  Xordenfelt,  (1893)  1  Ch. 

53  L.  T.  659.     An  agreement  by  a  pp.    660-662  ;    Nordenfelt   v.   Maxim 

party  not  to  be   "concerned  in   any  Nordenfelt  Co.,  (1894)  A.  C.  per  Lord 

trading  establishment"  within  a  con-  ^Tersc-^e//,  L.  C.,atp.  546,  andperLord 

siderable  portion  of  a  countv,  was  up-  Macnaghten,  at  p.  562.    See  also  Mills 

lield  in  Avery  v.  Langford,  1  Kay,  663  ;  v.  Dunham,  (1891)  1  Ch.  576 ;  Badische 

in  the  note  to  which  case  (Id.  667-8)  AnilinFabriky.Schott,{n92)ZC\iAil. 
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unlimited  in  regard  to  space.  The  question  in  each  case  is 
whether  the  restraint  extends  further  than  is  necessary  for 
the  reasonable  protection  of  the  covenantee.  If  it  does  not 
do  that,  the  performance  of  the  covenant  will  be  enforced, 
even  though  the  restriction  be  unlimited  as  to  space.  In 
the  case  just  cited,  an  agreement  not  to  represent  any  other 
champagne  house  for  two  years  after  leaving  the  plaintiffs, 
nor  to  establish  himself,  nor  associate  himself  with  other 
persons  or  houses  in  the  champagne  trade  for  ten  years  after 
such  leaving,  was  held  binding  on  the  defendant. 

The  House  of  Lords  in  Nordenfclt,  appellant,  v.  Maxim 
Nordenfelt  Co.  {y),  respondents,  decided  that  a  covenant  by 
which  a  patentee  and  manufacturer  of  guns  and  ammuni- 
tion covenanted  with  a  company  to  which  his  patents  and 
business  had  been  transferred,  not  to  engage  in  the  business 
of  a  manufacturer  of  guns  and  ammunition  except  in  the 
company's  behalf  for  a  period  of  twenty-five  years,  although 
unrestricted  as  to  space,  was  not,  having  regard  to  the  nature 
of  the  business  and  the  limited  number  of  the  customers 
(which  were  English  and  Foreign  Governments),  wider  than 
was  necessary  for  the  protection  of  the  company,  nor  against 
the  interests  of  this  country,  and  was  therefore  binding. 

In  accordance  with  the  policy  of  our  law,  which  is  opposed 
to  any  undue  restraint  of  trade,  a  bond  was  in  Hilton  v. 
Eckersley  {z)  held  void,  by  which  the  obligors,  who  were 
mill-owners  in  a  manufacturing  town,  agreed  to  carry  on 
their  trade  conformably  to  the  will  of  the  majority  ;  the  bond 
being  designed  to  counteract  a  combination  amongst  the 
operatives,  though  not  supported  by  any  good  consideration. 
Prima  facie,  remarked  the  Court  of  Exchequer  Chamber  in 
this  case,  it  is  the  privilege  of  a  trader  in  a  free  country,  in 
all  matters  not  contrary  to  law,  to  regulate  his  own  mode  of 


(y)  (1894)  A.  C.  .535,  affirming  C.  (c)  6  E.  &  B.  47 ;  Mineral  Water, 

A.  (S.  C,  s.  n.,  Maxim  Xordci'/c/t  v.       4-c.,  Soc.  v.  Booth,  36  Ch.  D.  465. 
Nordenfelt,  (1893)  1  Ch.  630). 
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carrying  on  trade,  according  to  his  own  discretion  and 
choice  (a).  If  the  law  has  in  any  matter  regulated  or  re- 
strained his  mode  of  doing  this,  the  law  must  be  obeyed ; 
but  no  power  short  of  the  general  law  ought  to  restrain  his 
free  discretion.  i 

A  few  instances  will  suffice  to  show,  that  a  contract  of  immoral 

contracts. 

immoral  tendency  cannot,  as  between  the  parties  thereto,  be 
made  the  foundation  of  an  action  (h) : — an  agreement  with  a 
view  to  future  illicit  cohabitation  is  void  (c) ;  the  hire  of  a 
carriage  (d),  or  the  rent  of  lodgings  let  to  an  immodest 
woman,  to  enable  her  to  attract  or  to  consort  therein  with 
the  other  sex  cannot  be  recovered  (e) ;  a  printseller  cannot 
recover  the  price  of  libellous  or  indecent  prints  delivered  to 
the  defendant  (/),  and  generally  "if  a  person  makes  a  con- 
tract with  the  knowledge  that  another  intends  to  apply  its 
subject-matter  to  an  immoral  purpose,  he  cannot  recover 
upon  it"  (g).  "A  contract  lawful  in  itself  "  being  "  illegal 
if  it  be  entered  into  with  the  object  that  the  law  should  be 
violated  "(/t). 

It  is  clear,  that  2^<^st  cohabitation  or  previous  seduction 
would  not  be  a  good  consideration  for  a  parol  promise, 
neither  would  it  be  an  illegal  consideration, — it  would  be 
no  consideration  at  all.  Inasmuch,  however,  as  an  instru- 
ment under  seal  does  not  require  a  consideration  to  support 

(o)  Quoted    approvingly    by    Lord  (e)  Girardy  v.  Richardson,   1  Esp. 

Ealsbury,  L.  C,  in  Mogul  S.S.  Co.  v.  13  ;  Appleton  v.  Campbell,  2  Carr.  & 

McGregor,  Gow  ^  Co.,   (1892)  A.  C.  P.  347-    See  Jennings  v.  Throgmorton, 

25.     See  this  case,  23  Q.  B.  D.  598  E.  &  M.  251  ;  Bowry  v.  Sennet,   1 

(per  Bowen,  L.  J.,  and  Fry,  L.  J.),  Camp.  348;  10  R.  E.  697,  Lloyd  v. 

and  loc.  cit.,  disapproving   Crompton,  Johnson,  1  B.  &  P.  340;  4  E.  R.  822  ; 

J.'s  opinion,  expressed  in  Hilton  v.  Feret  v.  Hill,   15   C.   B.    207;    cited 

Eckersley,  that  the  parties  to  a  con-  Taylor  v.  Chester,  L.  R.  4  Q.  B^  311 ; 

tract  in  restraint  of  trade  are  indict-  Hamilton  v.  Grainger,  5  H.  &  X.  40. 
able.     Contracts  in  restraint  of  trade  (/)  Fores  v.  Johnes,  4  Esp.  97  ;  6 

are  illegal  only  in  the  sense  that  the  R.  E.  840.     See  Stockdale  v.  Onwhyn, 

law  \s-ill  not  enforce  them.  5  B.  &  C.  173. 

(«)  See  Moore  v.  JFoolsey,  4  E.  &  B.  (g)  Per  Mellor,  J.,  Taylor  v.  Chester, 

243,  and  cases  infra.  L.  E.  4  Q.  B.  311;  Cowan  v.  Mil- 

(c)   TTalker    y.    Perkins,    3    Burr.  dourn,  L.  E.  2  Ex.  230. 
1568.  (/j)  Judgm.,  Tf'aiigh  v.  Morris,  L.  R. 

(rf)  Tearcey.  Brookes,  L.  E.  1  Ex.  213.  8  Q.  B.  202. 
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it,  a  bond  given  for  the  maintenance  of  a  woman,  founded 
on  past  cohabitation,  would  be  good  (t) ;  but  it  by  no 
means  thence  follows,  that  a  covenant  to  pay  a  sum  of 
money  tainted  with  illegality  can  be  enforced  (k),  ex.  gr., 
a  covenant  to  pay  damages  to  a  petitioner  for  divorce  on 
the  ground  of  adultery  would  be  void  as  contrary  to  the 
policy  of  the  law  (t).  And  if  an  agreement  had  been 
made  to  pay  a  sum  of  money  in  consideration  of  future 
cohabitation,  and  after  cohabitation  the  money  had 
remained  unpaid,  a  bond  given  to  secure  that  money  could 
not  under  the  circumstances  be  enforced  (m). 

To  sum  up  briefly  what  has  here  been  said  as  to  the 
effect  of  fraud  and  illegality  upon  a  contract,  whatever  be 
its  nature  or  subject-matter,  the  strictest  good  faith  ought, 
both  in  its  inception  and  performance,  to  be  observed  by 
the  contracting  parties.  A  want  of  bond  Jides  may  be 
evinced  as  well  by  the  wilful  suppression  of  facts  as  by 
their  mis-statement :  qui  tacet  consentire  videtur  is  a  rule 
well  recognised  in  law,  and  of  no  infrequent  applicability. 
There  may  be  a  fraudulent  representation  sufficient  to  avoid 
a  contract  or  to  be  the  ground  of  an  action,  without  actual 
active  declaration  by  the  party  contracting  (/i) . 

But,  although  good  faith  in  its  broad  and  comprehensive 
sense  is  thus  required,  and  although  a  man  will  not  be 
permitted  to  benefit  by  his  own  fraud  or  to  take  advantage 
of  his  own  wrong,  our  law  nevertheless  expects  that  due 
care  and  a  reasonable  degree  of  caution  should  be  exercised 
by  either  party  to  a  contract.  Sometimes,  therefore,  it 
will    say    to    the    disappointed    suitor — vigilantihus    non 

(t)   Vallanee  t.  Blagden,  26  Oh.  D.  275. 
353.  («)  Per    Coliman,    J.,    PUmore    v. 

(yt)  Judgm.,  Fither  v.  Bridges,  3  E.  Hood,  5  Bing.  N.  C.  109.     See  KeaU$ 

&B.  650;  ante,  p.  281.  v.   Earl  of  Cadogan,   10   C.    B.    591  f 

{I)  Gippa  T.  Gipps,  11  H.  L.  Ca.  1.  (which  explains  Hill  v.  Gray,  1  Stark.  ( 

(»/i)  Judgm.,    Fisher     v.    Bridges,  N.  P.  C.  434;  18  R.  R.   802),   and 

supra.     And  ^-ide  per  Lord  Selhome,  cases  there  cited  ;  ante,  p.  330. 
Ayerst  v.  Jenkins,  L.  R.  16  Eq.  Ca. 
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dormientibus  jura  suhveniunt;  and  at  other  times,  where 
evidence  presents  itself  of  a  gross  amount  of  negUgence 
and  want  of  caution,  it  will  remind  a  purchaser,  however 
innocent,  that  qui  vult  decipi  decipiatur.  Lastly,  where  an 
individual,  seeking  repayment  of  money  improperly  obtained 
from  him,  is  shown  to  be  contaminated  with  fraud,  or  to 
have  participated  in  a  transaction  objectionable  on  moral 
grounds,  or  opposed  to  the  word,  intent,  or  policy  of  the 
law,  it  will  altogether  refuse  to  interfere,  answering  his 
application  in  the  words  of  C.  J.  Wilmot  (o),  that  "no 
polluted  hand  shall  touch  the  pure  fountains  of  justice." 

And  yet,  whether  lending  or  withholding  its  aid  when 
supplicated  for  breach  of  contract,  our  law,  which  has  been 
not  inaptly  designated  as  norma  recti  (p) ,  jubens  honesta  et 
proliihens  contraria  (q),  in  no  case  acts  contrary  to  the  spirit 
of  the  rule  laid  down  by  the  Praetor,  but  says  with  him — 
Pacta  conventa,  quae  neque  dolo  malo  neque  adversus  leges 
facta  erunt,  seiDobo  (r). 

(o)  Ante,  p.  278.  {q)  2  Inst.  588. 

{p)  3  Bulstr.  313.  (>•)  D.  2,  14,  7,  §  3. 
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CHAPTER  II. 

THE    STATUTE    OF    FKAUDS,  ETC. 

In  the  preceding  pages  the  nature  of  a  simple  contract 
has  been  to  some  extent  examined,  and  certain  general 
rules  applicable  thereto  have  been  laid  down.  No  attempt, 
however,  has  yet  been  made  fully  to  compare  a  simple  with 
a  special  contract  in  respect  of  those  characteristics  apper- 
taining to  the  latter  which  have  been  specified  at  p.  266. 
That  a  '  consideration '  is  requisite  to  support  a  contract  not 
under  seal  has  indeed  been  shown,  and  from  the  explanation 
offered  touching  the  doctrine  of  '  merger,'  it  will  probably 
have  been  surmised  that  that  particular  doctrine,  at  all 
events,  does  not  and  cannot  in  strictness  apply  where  the 
solemnity  of  a  seal  is  wanting.  Before,  however,  proceed- 
ing further  with  the  comparison  suggested,  it  becomes 
essential  to  indicate  in  what  respect  a  simple  contract 
evidenced  by  writing  (a)  differs  from  an  oral  agreement, 
and  to  exhibit  some  of  the  more  important  statutory  regu 
lations  bearing  upon  this  subject.  In  the  present  chapter 
I  purpose,  then,  to  commence  with  a  brief  view  of  the 
wording  and  practical  operation  of  section  4  of  the  Statute 
of  Frauds,  and  to  conclude  with  some  few  additional  remarks 
as  to  simple  contracts  generally, 
paroicoii-  "All  contracts  are  by  the  laws  of  England  distinguished 
wiiat.  JjjIjq  agreements  by  specialty  and  agreements  by  parol ;  noi 

is  there  any  such  third  class  as  contracts  in  writing ;  if  thej 

(a)  Some  contracts  are  by  mercantile  a  thing  unknown  in  maritime  com 

custom  required  to  be  in  writing — for  merce :  "  per  Lmh,  J.,*  Adamton  t 

instance— the  word   "charter"   "im-  Newcastle  Steam-ship  Freight  Intur 

ports  a  writing.     A  verbal  charter  is  Ass.,  4  Q.  B.  D.  467,  468. 
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are  merely  written  and  not  specialties  they  are  parol:"  such 
are  the  words  of  Skynner,  C.  B.,  as  reported  in  Rann  v. 
Hughes  (b).  But,  although  this  is  so,  our  common  law, 
which  requires,  as  a  general  rule,  that  the  best  evidence  of 
every  transaction  which  the  nature  of  the  case  admits  of 
shall  be  given,  ascribes  a  certain  degree  of  weight  and  im- 
portance to  a  icritten,  which  it  denies  to  an  oral  or  merely 
verbal  contract ;  that  is  to  say,  our  law  considers  that,  where 
an  agreement  between  two  parties  has  been  reduced  into 
writing,  that  writing  itself  offers  the  best  evidence  which  can 
be  given  for  determining  what  the  intentions  of  the  parties 
really  were  (c),  and  what  their  reciprocal  obligations  are. 

Hence,  if  there  be  a  written  contract  between  A.  and  B., 
which  is  duly  signed  by  them,  and  is  meant  to  constitute  per 
se  a  complete  and  entire  agreement  (d),  evidence  is  (unless 
fraud  be  in  issue  (e) )  inadmissible  at  law  to  show  what  passed 
by  word  of  mouth  between  the  parties,  either  before  the 
written  instrument  was  made,  or  during  the  time  that  it  was 
in  a  state  of  preparation  and  adjustment,  so  as  to  vary  its 
effect  (/) ;  and  even  in  equity,  if  there  were  no  fraud,  mistake 


(i)  7  T.  E.  350  (a). 

(c)  "  It  is  contrary  to  the  rules  of 
law  to  admit  extrinsic  evidence  to  show 
that  the  intention  of  a  party  executing 
a  written  instrument  is  different  from 
that  apparent  on  the  face  of  the  in- 
strument itself:"  per  Abbott,  C.  J., 
Woodbridge  v.  Spooner,  3  B.  &  Aid. 
233;  22  R.  E.  365  ;  see  also  Martin  t. 
Fycroft,  2  De  G.,  M.  &  G.  785. 

(d)  See  Sarris  v.  Rickett,  4  H.  & 
N.  1 ;  Pym  T.  Campbell,  6  E.  &  B. 
370,  374  (where  Erie,  J.,  says,  "The 
distinction  in  point  of  law  is,  that  evi- 
dence to  vary  the  terms  of  an  agree- 
ment in  writing  is  not  admissible,  but 
eridence  to  show  that  there  is  not  an 
agreement  at  all  is  admissible ")  : 
Sogers  v.  Hadley,  2  H.  &  C.  227, 
249;  Kempson  v,  Boyle,  3  H.  &  C. 
763;  Bolckow  v.  Seymour,  17  C.  B., 
If.  S.,  107 ;  LincUey  v.  Lacey,  Id. 
578 ;  Wallis  v.  Littell,  11  C.  B.,  N;.  S., 
369,  375 ;  judgm.,  Barker  v.  Allan, 

B.C.L. 


6  H.  &  N.  72. 

An  invoice  is  only  evidence  of  a  con- 
tract—not a  contract  per  se:  Moldinif 
V.  Elliott,  5  H.  &  X.  117. 

(«)  Hotson  V.  Browne,  9  C.  B.,  N. 
S.,  442. 

(/)  Goss  V.  Lord  Nugent,  5  B.  & 
Ad.  64,  65  ;  Evans  v.  ifoe,L.  E.  7  C.  P. 
138 ;  Morgan  v.  Griffith,  L.  E.  6  Ex. 
70  ;  per  Martin,  B.,  Langton  v.  Hig- 
gins,  4  H.  &  N.  408.  "  There  is  an 
ambiguity  in  the  term  '  parol  evidence,' 
or  rather  there  are  two  sorts  of  parol 
evidence,  as  to  the  admissibility  of 
which  discussion  has  arisen  in  many  of 
the  cases  :  the  first  is  oral  evidence  as 
to  the  state  of  facts  existing  at  the 
time  the  written  agreement  is  made : 
the  second  is  parol  evidence  of  what  is 
said  on  the  occasion :  "  per  Byles,  J., 
Mumford  v.  Gething,  29  L.  J.,  C.  P. 
107 ;  Erskine  v.  Adeane,  L.  E.  9  Ch. 
App.  760. 

B  B 
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or  surprise,  verbal  evidence  to  contradict  the  written  agree- 
ment could  not  be  received  (g). 

When,  however,  an  agreement  has  actually  been  reduced 
into  writing,  it  is  by  our  customary  law  competent  to  the 
parties  at  any  time  before  breach  of  it  by  a  new  contract 
not  in  writing,  either  altogether  to  waive,  dissolve,  or  annul 
the  former  agreement,  or  to  add  to,  or  vary  the  terms  of  it, 
and  thus  to  make  a  new  contract,  which  is  to  be  proved 
partly  by  the  written  agreement  and  partly  by  the  subse- 
quent verbal  terms  engrafted  thereupon  (li). 

Thus,  it  is  not  competent  to  the  acceptor  of  a  bill  of 
exchange  to  set  up  an  oral  contract  entered  into  before  his 
acceptance  of  the  bill,  and  which  is  inconsistent  with  the 
contract  appearing  ex  facie  upon  it  (?)•  Neither  can  a  like 
contemporaneous  agreement,  incompatible  with  that  evi- 
denced by  the  bill,  be  set  up  to  vary  or  restrain  it :  ex.  gr., 
evidence  cannot  be  received  of  an  oral  agreement,  that  a 
bill  drawn  payable  at  three  months  shall  not  be  payable  till 
the  expiration  of  four  months  from  its  date  (A-).  "  It 
would,"  says  Lord  Abinger,  C.  B.,  in  Adams  v.  Wordley  {l), 
*'  be  very  dangerous  to  allow  a  party  to  alter  in  such  a 
manner  the  absolute  contract  on  the  face  of  a  bill  of 
exchange  ;  the  effect  of  the  cases  is,  that  you  are  estopped 
from  saying  that  you  made  any  other  contract  than  the 
absolute  one  on  the  face  of  the  bill  (m).  A  contract,  which 
seeks  by  subsequent  oral  matter  to  discharge  altogether  the 
contract  created  by  the  bill  and  create  a  new  one,  is  wholly 


1 


(^)  Watson,  Comp.  Eqty.,  I.  75, 
citing  Croonu  v.  Lediard,  2  M.  &  E. 
251. 

[h)  Go$»  V.  Lord  Nugent,  supra ; 
BougUu  V.  Watson,  17  C.  B.  685. 

In  connection  with  the  text  a  general 
reference  must  here  be  made  post  to 
Chap.  6.,  which  treats  of  the  admis- 
sibihty  of  evidence  of  custom  or  usage 
to  explain  a  contract. 

(i)  Besant  \.  Cross,  10  C.  B.  895. 
See  Touna  v.  Austen,  L.  R.  4  C.  P. 
553,  followed  in  Corkling  v.  Mattetf, 


L.  R.  8  C.  P.  395 ;  Abrey  t.  Crux, 
L.  R.  5  C.  P.  37. 

(k)  Judgm.,  Manley  v.  Boycot,  2  IE. 
&  B.  56.  See  Salmon  v.  Webb,  3  H. 
L.  Ca.  510. 

(01  M.  &W.  374,  380. 

(;»)  See  also  per  WUles,  J.,  Strong  t.j 
Foster,  17  C.  B.  222 ;  Tayhr  t.  Bnr-] 
gess,  5  H.  &  N.  1 ;  Fooleg  v.  ifar-i 
radine,  7  E.  &  B.  431 ;  Wright  r. 
HUkling,  L.  R.  2  C.  P.  199 ;  Green- 
ough  V.  McClelland,  2  E.  &  E.  424J 
429.  ' 
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different,  and  may  no  doubt  be  given  in  evidence ;   it  is 
consistent  with  the  bill,  but  this  is  inconsistent  with  it." 

The  following  case  also  illustrates  the  doctrine  of  our  law 
just  mentioned  :  Money  was  advanced  upon  the  security  of 
a  joint  and  several  promissory  note  by  a-  loan  society,  and 
at  the  time  of  effecting  the  loan  and  making  the  note,  a 
printed  book  of  the  society's  rules  was  given  to  the  defen- 
dant, who  was  one  of  the  makers  of  the  note.  Now,  the 
rules  contained  in  this  book  would,  if  admissible  in  evidence, 
have  varied  the  engagement  which  the  defendant  entered 
into  as  maker  of  the  note.  Nothing,  however,  appeared  in 
writing  to  connect  the  rules  in  question  with  the  note,  and 
the  Court  held,  that  the  express  contract  and  engagement 
on  the  face  of  the  note  could  not  be  thus  varied  {n). 

The  strictness  of  the  above  rule,  which  excludes  parol 
evidence  at  variance  with  the  written  contract,  may,  how- 
ever, be  qualified  on  equitable  grounds,  ex.  gr.,  on  the 
ground  of  mistake  in  framing  the  contract  (o). 

In  Eden  v.  Blake  (p)  the  action  was  brought  by  an 
auctioneer  to  recover  the  price  of  a  dressing-case  sold 
by  him  to  the  defendant  at  a  public  auction.  The 
dressing-case  in  question  had,  in  the  printed  catalogue 
of  articles  intended  for  sale,  been  described  as  having 
silver  fittings ;  whereas,  in  point  of  fact,  the  fittings 
were  plated  only.  In  support,  however,  of  the  action,  it 
was  proposed  to  prove,  that  prior  to  the  dressing-case 
being  put  up  for  sale,  the  auctioneer  stated  publicly,  in 
the  hearing  of  the  defendant,  that  the  catalogue  was  in- 
correct in  describing  the  fittings  as  silver,  and  that  the 
dressing-case  would  be  sold  as  having  plated  fittings.  The 
reception  of  this  evidence  was  objected  to,  on  the  ground  that 

(«)  Brown  v.  Langley,  4  M.  &  Gr.  See  Borrowman  v.  Eossel,  16  C.  B., 

466.     See  Ealhead  v.  Young,  6  E.  &  N.  S.,  58. 
B.  312.  [p)  13  M.  &  TV.  614,  with  which 

(o)   Wake  v.  Sarrop,   1   H.  &  C.  compare  Shelton  v.  Livius,  2  C.  &  J. 

202  ;  S.  C,  6  H.  &  X.  768  ;  Lawrence  411. 
V.   Walmsley,  12  C.  B.,  N.  S.,  799. 
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it  tended  to  vary  the  printed  particulars  of  sale ;  the  evidence 
tendered  was,  nevertheless,  admitted,  and,  as  the  Court  in 
banc  held,  rightly  so,  there  having  been  no  written  contract 
between  the  parties.  In  this  case  the  Statute  of  Frauds  had 
no  appHcation,  inasmuch  as  the  price  of  the  article  sold  was 
less  than  10?.  (q).  It  has  been  held  that  in  an  action  for  a 
breach  of  warranty  on  the  sale  of  goods  under  a  written 
contract  oral  evidence  is  not  admissible  to  show  that  the 
vendor's  agent  at  the  time  of  the  sale  represented  the  goods 
to  be  of  a  particular  quaUty  (r). 

Thus  much,  then,  as  to  the  superior  efficacy  which  our 
common  law  attributes  to  a  written  over  a  merely  verbal 
contract.  It  is  in  the  next  place  to  be  remarked,  that  under 
the  provisions  of  various  statutes,  particular  kinds  of  con- 
tracts are  expressly  required  to  be  in  writing ;  and,  where  any 
such  statute  appHes,  it  is  quite  clear  that  the  tvhole  of  the 
contract  which  falls  within  its  operation  must  be  in  writing, 
so  that  a  written  agreement  or  engagement  between  parties 
made  conformably  to  its  terms  could  not  subsequently  be 
varied  by  word  of  mouth  (s).  Foremost  in  point  of  practical 
importance  amongst  such  enactments  stands  the  Statute  of 
Frauds  (29  Car.  2,  c.  3)  (t). 

The  Statute  of  Frauds  was  passed,  as  the  preamble  states, 
"  for  prevention  of  many  fraudulent  practices  which  are  com- 
monly endeavoured  to  be  upheld  by  perjury  and  subornation 
of  perjury."   It  has  an  important  bearing,  by  virtue  of  several 

{q)  Post,  p.  404.  Copeland,  16  C.  B.  635,  deserve  atten- 

(r)  Samor   T.   Orovet,    15    C.   B.  tdon  : — The  learned  judge  observes  that 

667-  a   special    object   may  sometimes   be 

(*)  "Where  any  such  statute  is  thought  aimed  at  in  requiring  an  instrument  to 

to  apply,  care  must  be  taken  to  ois-  be  in  writing,  "viz.,  to  identify  the 

tinguish  between  the  sufficiency  of  the  act  as  the  act  of  the  party,  as  in  the 

contract  as  a  "final  and  binding  agree-  case  of  a  will,  and  in  other  instances 

ment "  and  its  sufficiency,  regard  bieing  mentioned  in  the  Statute  of   Frauds, 

had  to  the  operation  of  the  Act.     See  where  the  instrument  is  expressly  re- 

Rossiter  v.  Miller,  3  App.  Cas.  1124,  quired  to  be  signed  by  the  party  to  be  | 

1147.  cnarged  thereby.     In  those  cases  the  i 

{t)  "With  reference  to  statutes  such  signature  of  the  party  serves  to  identify 

as  above  alluded  to,  the  following  re-  the  writing  as  the   very  writing  by 

marks  of    Maule,   J.,  in   Morton   v.  which  the  party  is  to  be  bound.     In : 
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of  its  provisions,  upon  the  law  merchant ;  and  with  reference 
more  particularly  to  that  branch  of  law  attention  will  now  be 
directed  to  it.  The  statute  requires  that  certain  contracts 
and  agreements  therein  specified  shall  be  in  writing,  or,  at 
all  events,  shall  be  evidenced  by  some  note  or  memorandum 
thereof  in  writing.  It  further  indicates  disabilities,  which, 
in  default  of  compliance  with  its  requirements  in  this  respect, 
will  or  may  be  entailed  upon  parties.  In  order  to  determine 
the  precise  nature  of  the  disabilities,  which  under  given 
circumstances  may  thus  be  incurred,  close  attention  must  be 
paid  to  ■  the  wording  of  the  particular  section  of  the  Act 
bearing  upon  the  transaction  in  question.  Moreover,  it 
must  be  borne  in  mind  that  the  Statute  of  Frauds  "is  a 
weapon  of  defence  not  offence,"  and  does  not  make  any 
signed  instrument  a  valid  contract  by  reason  of  the  signa- 
ture, "if  it  is  not  such  according  to  the  good  faith  and  real 
intention  of  the  parties"  (w). 

Omitting  any  allusion  to  those  portions  of  the  Act  which 
relate  to  parol  conveyances  of  land,  leases  and  assignments, 
to  nuncupative  wills,  devises,  declarations  of  trust  and  other 
matters  not  properly  falling  within  the  scope  of  the  Com- 
mentaries, we  shall  proceed  to  analyse,  illustrate,  and 
explain,  by  decided  cases,  its  4th  section,  and  defer  until  the 
chapter  on  the  Contract  of  Sale  of  Goods  (x)  the  consideration 
of  8.  4,  subs.  1,  of  the  Sale  of  Goods  Act,  1893,  which  has 


some  of  the  cases  provided  for  by  that 
statute  the  signatiire  may  be  either 
that  of  the  party  himself,  or  that  of  an 
'agent  thereunto  lawfully  authorised 
by  writing,'  as  in  the  case  of  leases 
{s.  3) ;  or  of  '  some  other  person  there- 
unto by  him  lawfully  authorised,'  as 
in  the  case  of  agreements  (s.  4) ;  or  by 
•*  some  other  person  in  his  presence  and 
by  his  express  directions,'  as  in  the 
•case  of  a  devise  of  land  (s.  5) ;  or  '  in 
his  presence  and  by  his  direction  and 
consent'  (s.  6);  or  by  'their  agents 
thereunto  lawftilly  authorised,'  as  in 
the  case  of  the  sale  of  goods  (s.  17)." 
(The  words  are  now,  "  his  agent  in  that 


behalf,"  cf.  s.  4,  subs.  1,  Sale  of  Goods 
Act,  1893,  and  post,  p.  406.)  "The 
necessity  of  signature  arises  in  every 
case  from  the  express  requirement  of 
the  statute.  Signature  does  not  neces- 
sarily mean  writing  a  person's  christian 
and  surname,  but  any  mark  which  iden- 
tifies it  as  the  act  of  the  party." 

(m)  Per  Lord  Selborne,  Jervis  v. 
Berridge,  8  Ch.  App.  360;  and  in 
Htissey  v.  Home-Payne,  4  App.  Cas. 
323;  judgm.,  Eickman  v.  Hayttes, 
L.  E.  10  C.  P.  598.  See  Jones  v. 
Victoria  Graving  Book  Co.,  2  Q.  B.  D. 
314,  323. 

(ar)  See  post,  p.  402. 
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been  substituted   for   the   17th  section  of   the  Statute  of 
Frauds,  our  object  being  to  call  attention,  albeit  briefly,  to 
every  point  of  real  practical  importance  connected  with  or     • 
likely  to  arise  upon  it. 

29 Car. 2,  The  4th  section  of  the  statute  enacts  "That  no  action 

c.  3,  s.  4. 

shall  he  brought, 

—  whereby  to  charge  any  executor  or  administrator  upon 
any  special  promise  to  answer  damages  out  of  his  own  estate ; 

—  or,  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of 
another  person ; 

—  or,  to  charge  any  person — upon  any  agreement  made 
upon  consideration  of  marriage ; 

—  or,  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them  ; 

—  or,  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof ; 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  he  in 
writing  and  signed  hy  the  party  to  he  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  autho- 
rised." 

Now,  looking  at  the  above  section,  it  will  be  found  to 
enumerate  ^re  distinct  classes  of  contracts,  in  regard  to  each 
of  which  it  is  enacted,  that  no  action  shall  he  hrought  unless 
the  agreement  which  is  the  foundation  of  such  action,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  his  duly 
authorised  agent.  It  becomes,  then,  material,  in  limine, 
Meaning  of  ^0  consider  what  may  be  the  meaning  of  the  word  "agree- 
me^t''*C  ment,"  just  used.  It  has  been  formally  decided,  that  this 
word  "  agreement "  must  be  understood  in  its  strict  legal 
sense  as  including  not  merely  the  main  terms  of  the  contract, 
but  likewise  the  consideration  upon  which  it  is  founded.    As 
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this  point  Wain  v.  Warlters  iy)  must  still  be  regarded  as 
the  leading  authority,  although  it  is  no  longer  necessary,  as 
we  shall  presently  see,  that  the  consideration  for  which  a 
guarantie  was  given  should  be  stated  therein  (^r) .  There  Lord 
EUenborough,  C.  J.,  observes,  that  "  It  seems  necessary  for 
effectuating  the  object  of  the  statute,  that  the  consideration 
should  be  set  down  in  writing  as  well  as  the  promise,  for 
otherwise  the  consideration  might  be  illegal,  or  the  promise 
might  have  been  made  upon  a  condition  precedent,  which 
the  party  charged  may  not  afterwards  be  able  to  prove,  the 
omission  of  which  would  materially  vary  the  promise  by 
turning  that  into  an  absolute  promise  which  was  only  a 
conditional  one :  and  then  it  would  rest  altogether  on  the 
conscience  of  the  witness  to  assign  another  consideration  in 
the  one  case,  or  to  drop  the  condition  in  the  other,  and 
thus  to  introduce  the  very  frauds  and  perjuries  which  it 
was  the  object  of  the  Act  to  exclude,  by  requiring  that  the 
agreement  should  be  reduced  into  writing,  by  which  the  con- 
sideration as  well  as  the  promise  would  be  rendered  certain." 

The  word  "  agreement,"  then,  occurring  in  the  4th  section 
of  the  Statute  of  Frauds,  means  an  agreement  complete  as 
regards  its  material  terms  (a),  and  will  be  satisfied  by  a 
writing  which  states  the  names  of  the  parties  (h),  the  subject- 
matter  of  the  contract,  and  (except  where  the  instrument  is 
a  guarantie),  the  consideration  upon  which  it  is  founded  (c). 
Several  documents,  moreover,  which  on  the  face  of  them  are 
connected  together  by  internal  references  (which  may  be 


(y)  5  East,  10,  7  E.  R.  645,  Preface  must  be  a  memorandum  of  an  agree- 

vi ;  2  Sm.  L.  C,  9th  ed.,  266,  cited  per  ment  complete  at  the  time  the  memo- 

Erle,  J.,  E.  B.  &  E.      980,   Fawers  randum  is  made ;  Munday  v.  Asprey, 

V.  Fowler,'^'E..  Sc  B.  511,  516.  13  Ch.  D.  855. 

Numerous  cases  upon  the  point  in  (b)    Williatm  v.  Lake,  2  E.   &  E. 

question  are  collected  in  note  {b)  to  349,  approved  in  Williains  v.  Byrnet, 

French  v.  French,  2  M.  &  Gr.  649.  1  Moo.  P.  C.  C,  N.  S.,  154, 199. 

{z)  19  &  20  Vict.  c.  97,  s.  3,  cited  Ic)  Per  Tmdal,  C.  J.,  Laythoarp  v. 

post,  p.  379.  Bryant,  2  Bing.  X.  C.  744  :  Roberta 

(«)  See  Fitzmaurice  \.  Bayley,  9  H.  v.  Tucker,  3  Exch.  632  ;  Hweet  v.  Lee, 

L.  Ca.  78.     The  memorandum  or  note  3  M.  &  Gr.  452. 
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supplemented  by  parol  identification),  may  be  put  in  evidence 
as  constituting  an  agreement  or  a  memorandum  or  note 
thereof,  sufficient  within  the  statute.  Upon  the  point  now 
adverted  to,  Boydell  v.  Drunimond  (d)  is  the  leading  case, 
and  the  principle  there  acted  upon  has  often  been 
recognised  (e). 

The  written  agreement  required  under  the  4th  section  of 
the  Statute  of  Frauds  need  be  signed  (/)  by  "  the  party  to 
be  charged  therewith  "  only  (g).  In  Laythoarpv.  Bryant  (h), 
the  vendor  of  leasehold  premises  who  had  not  signed 
the  memorandum  of  sale  was  held  entitled  to  sue  the  pur- 
chaser who  had  signed  it,  the  words  of  the  4th  section  of 
the  statute  being  deemed  expUcit,  and  being  thought  to 
afford  a  ready  answer  to  the  argument  founded  on  '  want  of 
mutuality'  (i).  "It  is  said,"  observed  Tindal,  C.  J.,  in 
this  case,  "  that  unless  the  plaintiff  signs  there  is  a  want  of 
mutuality.  Whose  fault  is  that?  The  defendant  might 
have  required  the  vendor's  signature  to  the  contract ;  but 
the  object  of  the  statute  was  to  secure  the  defendant's."  It  is 
settled  that  a  written  proposal,  containing  the  terms  of  a 
projected  contract,  signed  by  the  defendant,  and  assented 

{d)  11  East,  142. 

{e)  Per  Williams,  J.,  Peek  v.  North 
Staffordshire  JR.  C,  E.  B.  &  E,  958, 
1000;  S.  C,  10  H.  L.  Ca.  473; 
Ridgway  v.  Wharton,  6  H.  L.  Ca.  238  ; 
cited  in  Rossiter  v.  Miller,  3  App.  Cas. 
1151  ;  Saunderson  v.  Jackson,  2  B.  & 
P.  238,  6  R.  R.  680 ;  and  cases  cited 
Id.  (a) ;  DobellY.  Hutchinson,  3  Ad.  &E. 
365,  371 ;  Hammersley  v. BarondeBiel, 
12  CI.  &  F.  45,  explained  Alderson  v. 
Maddison,  6  Ex.  D.  278 ;  7  Q.  B.  D.  174 ; 
8  App.  Cas.  467  ;  see  Cave  t.  Hastings, 
7  Q.  B.  D.  125  ;  ShardUnc  v.  Cotierell, 
20  Ch.  D.  90,  reversing  5.  C,  18  Ch. 
D.  280  ;  Studds  v.  Watson,  28  Ch.  D. 
305 ;  Oliver  t.  Hunting,  44  Ch.  D. 
209,  where  parol  evidence  was  admitted 
to  explain  the  circumstances  under 
which  a  letter  was  written,  and  the 
evidence  so  admitted  having  connected 
the  letter  with  a  memorandum,  the 
two  were  read  together  and  held  to 


constitute  a  sufficient  memorandum 
within  the  Statute  of  Frauds. 

(/)  The  Statute  of  Frauds  does  not 
require  a  document  to  be  subscribed 
but  signed;  a  signature  will  be  suffi- 
cient if  it  authenticates  and  governs 
every  part  of  the  instrument ;  Caton  v. 
Caton,  L.  R.  2  H.  L.  127. 

{g)  As  to  signing  by  an  agent,  see 
the  remarks  in  connection  with  s.  4, 
subs.  1  of  the  Sale  of  Goods  Act,  1893, 
post, p. 414.  SeeEvansy. Hoare,  (1892) 
1  Q.  B.  593,  where  the  insertion  in  a 
letter  of  the  defendants'  name  by  their 
authorised  agent  was  held  to  amount  to 
a  signature  sufficient  to  satisfy  s.  4  of 
the  Statute  of  Frauds. 

(A)  2  Bing.  N.  C.  736  ;  Liverpool 
Borough  Bank  v.  Eccles,  4  H.  &  N. 
139,  recognising  Laythoarp  v.  Bryant, 
supra. 

(t)  Ante,  p.  300. 
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to  orally  by  the  plaintiff,  will  satisfy  the  4th  section  of  the 
statute  (k). 

Let  us  now  consider  for  a  moment  what  consequences 
will  result  from  a  non-compliance  with  the  requirements 
contained  in  the  concluding  portion  of  the  4th  section  of 
the  Act.  To  satisfy  ourselves  with  regard  to  these  conse- 
quences, we  must  look  at  the  introductory  part  of  the  same 
section,  which  says,  that  "no  action  shall  be  brought"  in  any 
of  the  various  cases  subsequently  specified,  unless  the 
directions  of  the  Legislature  have  been  complied  with ;  but 
it  does  not  say  that,  in  the  event  of  non-compliance  there- 
with, the  contract  itself  shall  be  void ,-  and  the  distinction 
here  suggested  may  sometimes  be  material  (Z). 

Bearing  in  mind  the  preceding  observations,  let  us  make 
inquiry  respecting  each  of  the  five  specific  clauses  into  which 
the  4th  section  of  the  Statute  of  Frauds  is  divisible ;  and, 
first,  as  to  "  any  special  promise  "  by  an  executor  or  adminis-  Promise  by 

executor, 

trator  "to  answer  damages  out  of  his  own  estate."    In  order  &c.,  to 

"  answer 

that  an  action  may  be  maintainable  against  the  personal  ^J^^jy. 
representative  upon  such  a  promise,  a  writing  signed  by  him 
or  his  agent  must  be  produced  in  evidence,  containing  the 
promise,  and  disclosing — not  necessarily  in  express  terms, 
but  at  all  events  by  its  tenor — the  consideration  upon  which 
the  promise  is  founded  (m).  A  proposal  made  and  accepted 
in  writing,  which  was  not  intended  to  operate  as  an  un- 
qualified promise,  but  to  form  a  part  only  of  a  suggested 


(k)  &nith  V.  iVeafe,  2  C.  B.,  N.  S. 
67,  recognised  in  lieuss  t.  Picksley, 
L.  R.  1  Ex.  342 ;  in  Liverpool  Borough 
Bank  v.  Eccles,  4  H.  &  N.  139  ;  and 
in  North  Staffordshire  R.  C.  v.  Peek, 
E.  B.  &  E.  994 ;  8.  C,  10  H.  L.  Ca. 
473;  Buxton  v.  Rust,  L.  R.  7  Ex. 
280 ;  Goodwin  \.  Francis,  L.  E.  5  C. 
P.  295. 

(0  Lerotix  v.  Brown,  12  C.  B.  801 
(as  to  which,  however,  see  per  Willes, 
J.,  Williams,  app.,  WJieeler,  resp.,  8 
C.  B.,  N.  S.,  316 ;  and  per  Field,  J., 
Rawley  v.  Rawley,  1  Q.  B.  D.  460, 


461),  cited  in  Jbwe«  V.  Victoria  Ch-aving 
Bock  Co.,  2  Q.  B.  D.  323.  See  Adams 
V.  Vlutterbiick,  10  Q.  B.  D.  403.  As 
to  the  effect  of  that  part  of  the  4th  sec- 
tion of  the  Statute  of  Frauds  considered 
in  the  text,  see  Griffith  v.  Toung,  12 
East,  513  ;  11  R.  R.  478,  per  Ttndal, 
C.  J.,  Sweet  V.  Zee,  4  Scott,  N.  R., 
90  ;  V.  post,  p.  405. 

(w)  Rann  v.  Eughes,  7  T.  R.  350,  n. ; 
S.  C,  4  Bro.  P.  C.  27. 

"  The  common  law  requires  that 
there  should  be  a  sufficient  considera- 
tion to  support  the  promise ;  and  the 


378 


THE   STATUTE  OF   FRAUDS. 


Promise  to 
answer  for 
debt,  &c., 
of  another. 


Of  guaran- 
ties. 


arrangement  which  was  not,  in  its  entirety,  acquiesced  in  by 
the  other  party  will  not  satisfy  the  statute  («).  Where  the 
plaintiff  declared  that  the  defendant's  testator  was  indebted 
to  a  third  party,  who  after  the  testator's  death  assigned  the 
debt  to  the  plaintiff,  and  appointed  him  to  receive  it  to  his 
own  use ;  and  that  the  defendant  in  consideration  that  the 
plaintiff  would  accept  the  defendant  as  his  debtor,  promised 
to  pay  it  to  the  plaintiff;  the  consideration  alleged  was 
held  to  be  insufficient  to  support  the  promise,  so  as  to 
charge  the  defendant  personally  (o).  If,  however,  in  this 
case,  the  promise  had  been  in  consideration  of  forbearance 
by  the  assignee  of  the  debt  to  sue  the  executor,  that  would 
have  been  a  valid  consideration  in  law  {p). 

The  second  clause  of  the  4th  section  of  the  Statute  of 
Frauds  concerns  "any  special  promise  to  answer  for  the 
debt,  default  or  miscarriages  of  another  person."  Upon 
which  it  is  enacted,  that  "  no  action  shall  be  brought " 
unless  the  agreement  containing  such  promise  be  "in 
writing,  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised." 

A  guarantic  is,  in  fact,  a  promise  to  answer  for  the  pay- 
ment of  some  debt,  or  the  performance  of  some  duty,  m 
the  event  of  the  failure  of  another  person,  who  is,  in  the 
first  instance,  Uable  for  such  payment  or  performance  (<?), 
and  consequently  must,  in  order  that  an  action  may  lie 
upon  it,  be  in  writing  (r). 

As  to  the  form  of  this  instrument,  it  will  suffice  to 
observe,  Ist.  That  the  intention  of  the  guarantor  with 
regard  to  the  period  during  which  the  guarantie  is  to  be 


statute  adds  a  still  further  requisite, 
namely,  that  the  promise  shoula  be  in 
writing;  "  1  "Wms.  Saund.  211  (2). 

(w)  Hamilton  V.  Terry,  11  C.  B.  954. 

(o)  Forth  V.  Stanton,  1  Wms.  Saund. 
210.  See  XelsoH  v.  Serle,  4  M.  &  W. 
795. 

(/>)  1  "Wms.  Saund.,  6th  ed.,  209, 


a(l). 

(q)  See  Fell  on  Guar.,  2nd  ed., 
p.  1 ;  Mallet  v.  Bateman,  L.  E.  1  C.  P. 
163.  As  to  withdrawing  a  guarantie, 
see  Grant  v.  Campbell,  6  fiow,  239,252. 

(r)  See  Fish  v.  Hutchinson,  2  Wils. 
94  ;  Chaler  v.  Beckett,  7  T.  R.  201,  4 
R.  R.  418. 
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in  force  should  be  clearly  expressed,  otherwise  embarrassing 
questions  of  construction  may  arise  (s),  and  the  guarantor 
should  say  whether  he  means  to  be  liable  for  future 
advances  only,  or  for  past  as  well  as  future  advances  (t) ; 
2ndly.  Inasmuch  as  the  4th  section  of;  the  Statute  of 
Frauds  does  not  require  the  contract  itself  to  be  in 
writing  (w),  but  a  memorandum  of  it,  and  as  a  memorandum, 
properly  signed,  of  a  by-gone  contract  is  sufficient  to  satisfy 
the  Act,  if  words  be  introduced  into  a  paper  signed  by  "  the 
party  to  be  charged ;  "  or  if  an  alteration  be  made  in  it ; 
the  addition  or  alteration  thus  made  may  be  considered  as 
authenticated  by  the  signature  already  on  the  instrument, 
provided  it  be  plain  that  it  was  meant  to  be  so  authenti- 
cated (x). 

The  special  promise  above  mentioned  must,  according  to 
the  rule  stated  at  p.  311,  be  founded  on  a  good  consideration, 
though,  by  the  19  &  20  Vict.  c.  97,  s.  b,  it  shall  not  "  be 
deemed  invalid  to  support  an  action,  suit,  or  other  proceed- 
ing to  charge  the  person  by  whom  such  promise  shall  have 
been  made,  by  reason  only  that  the  consideration  for  such 
promise  does  not  appear  in  writing,  or,  by  necessary  in- 
ference, from  a  written  document." 

The  meaning  of  the  word  "  agreement,"  ascertained  by 
the  various  decisions  noticed  at  pages  374,  375,  has,  so  far 
as  regards  the  particular  clause  of  the  4th  section  of  the 
Statute  of  Frauds  now  under  notice,  been  thus  materially 
modified,  and  the  Courts  have  consequently  been  relieved 
from  discussing  the  question,  often  found  most  embarrass - 

(«)  See    Nottingham   Hide    Co.   v.  C.  B.,  X.  S.,  172.     See  also  19  &  20 

Bottrill,  L.  E.  8  C.  P.  694 ;   Coles  v.  Vict.  c.  97,  s.  4 ;  Backhouse  v.  Hall, 

Back,  L.  R.  5  C.  P.  65.     As  to  "  con-  6  B.  &  S.  507. 

tmuing"  guaranties,  see  Coulthart  v.  (m)  Hoi/le,   In  re,  Eoyle  v.  Eotjle, 

Clementson,  5  Q.  B.  D.  42  ;  Zloi/d's  (1893)  1  Ch.  84.     C.  A.  held  recital  in 

T.  Harper,  16  Ch.  D.  290 ;  Beckett  v.  a  will  of  a  verbal  guarantie  sutficient 

Addyman,  9  Q.  B.  D.  783.  memorandum  to  satisfy  the  statute. 

{t)  See  Broom  y.  Bachelor,  1  H.  &  {x)  Bluck    v.    Gompertz,    7    Exch. 

N.  255 ;    Wood  t.  Friestner,  L.  E,.  2  862. 
Ex.  282,  66  ;  Horler  v.  Carpenter,  3 


ifc 
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ing  (?/), — Does  the  consideration  sufficiently  appear  upon 
the  face  of  the  guarantie  ? 

But,  although  the  statute  thus  abrogates  the  rule  laid 
down  in  Wain  v.  Wai-lters  (z),  and  enables  a  plaintiff  to  give 
parol  evidence  of  the  consideration  for  a  guarantie,  we  must 
remember  that  "a  consideration  expressed  in  writing  for- 
merly discharged  two  offices :  it  sustained  the  promise  and 
might  also  explain  it,"  and  now,  "  parol  evidence,  though  it 
may  supply  the  consideration,  cannot  go  further  and  explain 
the  promise"  (a). 

Let  us  in  the  next  place  briefly  consider  what  cases  are 
within,  and  what  are  excluded  from,  the  operation  of  that 
particular  clause  of  the  Statute  of  Frauds,  the  effect  whereof 
we  have  been  discussing.  The  clause  in  question  applies 
where  the  object  of  the  party  seeking  to  avail  himself  of  the 
guarantie  is  to  charge  the  defendant  upon  his  promise  "to 
answer  for  the  debt,  default,  or  miscarriages  of  another."  It 
has,  therefore,  no  application  where  the  evidence  adduced 
discloses  a  direct  liability  attaching  to  the  guarantor  {h),  or 
an  absolute  transfer  of  liability  to  him  from  the  original 
debtor.  Where  the  individual  whose  debt  is  said  to  have 
been  guarantied  ceases  altogether,  upon  the  so-called 
guarantie  being  given,  to  be  liable,  there  the  transaction  in 
question  is  not  one  which  requires  to  be  evidenced  by  writing 
within  the  Statute  of  Frauds.  In  Birkmyr  v.  Darnell  (c), 
the  distinction  between  a  direct  and  a  collateral  liability  is 
thus  illustrated  by  the  Court:  "If,"  they  say,  "two  come  to 


(y)  See,  for  instance,  Old^rshaw  v. 
King,  2  H.  &  N.  617,  399 ;  cited  per 
Bramwell,  B.,  Hood  t.  Oraee,  7  H.  & 
N.  497. 

(z)  Ante,  p.  375. 

(a)  Judgm.,  Holmes  v.  Mitchell,  7 
C.  B.,  N.  S.,  370,  adopted  per  TFil- 
Hams,  J.,  Feek  v.  North  Staffordshire 
R.  C,  29  L.  J.,  Q.  B.  103;  S.  C, 
E.  B.  &  E.  968,  10  H.  L.  Ca.  473. 

(6)  Forth  T.  Stanton,  1  Wms.  Saund. 


211  J;  Fitzgei-ald\.  Dressier,  7  C.  B., 
N.  S.,  374 ;  Reader  v.  Kingham,  13 
C.  B.,  N.  S.,  344;  Macrory  v.  Scott, 
6  Exch.  907  ;  Liverpool  Borough  Bank 
T.  Logan,  5  H.  &  N.  464. 

{c)   Salk,  27 ;  1  Sm.  L.  C,  9tli  ed.,  j 
334  (as  to  which  see  Mountstephen  v. 
Lakeman,  L.  R.   7  Q.  B.  196,  202 ;  i 
S.  C,  affirmed  L.  R.  7  H.  L.  17)  ;| 
Tomlinson  v.  Gell,  6  Ad.  &  E.  564  ;! 
Butcher  v.  Stewart,  11  M.  &  W.  867.. 
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a  shop,  and  one  buys,  and  the  other,  to  gain  him  credit, 
promises  the  seller,  *If  he  does  not  pay  you  I  will,'  this  is  a 
collateral  undertaking,  and  void  without  writing  by  the 
Statute  of  Frauds.  But  if  he  says '  Let  him  have  the  goods, 
I  will  see  you  paid,'  this  is  an  undertaking  as  for  himself, 
and  he  shall  be  intended  to  be  the  very  buyer,  and  the 
other  to  act  but  as  his  servant."  It  should  be  observed, 
that  the  cases  here  put  by  the  Court  are  meant  as  examples 
merely,  and  to  show  that  the  surrounding  ciraimstances  may 
he  looked  at  (d),  with  a  view  to  determining  whether  a  par- 
ticular transaction  does  or  does  not  amount  to  a  guarantie 
within  the  Statute  of  Frauds.  The  question  will  in  truth 
be  one  of  fact,  as  may  be  seen  by  comparing  Matson  v. 
Wharam  (e)  with  Birkmyr  v.  Darnell,  just  cited,  and  by  con- 
sulting the  remarks  of  Pigott,  B.,  in  Mountstephen  v. 
Lakeman  (/). 

The  subject  before  us  is  explained  in  the  notes  to  "Wms. 
Saund.  (g),  where  it  is  said  that  the  subject  of  inquiry  at 
Nisi  Prius  very  often  is — to  whom  was  credit  given?  and 
such  nice  distinctions  have  been  taken  on  the  wording  of 
the  promise  as  to  make  it  impossible  to  lay  down  any  pre- 
cise rule  of  construction  with  reference  to  it;  but  the  jury 
must  determine  to  whom  the  credit  was  given.  If  it  appears 
that  the  credit  was  given  to  the  defendant — that  is,  if  the 
goods,  &c.,  were  really  sold  to  him,  the  clause  of  the  statute 
cannot  apply.  But  if  it  appears  that  the  person  for  whose 
use  the  goods  were  furnished  is  liable,  and  a  sufficient 
promise  in  writing  by  the  defendant  to  pay  the  debt  is  pro- 
duced, the  plaintiff  will  be  entitled  to  recover,  the  promise 
being  collateral  (h).     "If,"  observed  Pollock,  C.  B.  (h),  "a 

(d)  Leathlei/  \.  Spi/ers,  L.B..  oC.  v.  {g)  1  "Wms.   Saund.,   6th  ed.,  211 

59.5,  605 ;  Heffield  v.  Meadows,  L.  E.  *,  c.     See  Walker  t.  Hill,  5  H.  &  X. 

4  C.  P.  595  ;  Laurie  v.  Scholefield,  Id.  419. 
622.  (A)  Bahon  t.  King,  4  H.  &  N.  739, 

(c)  2  T.  E.  80,  1  E.  E.  429.  740,  commenting  on  (rrc^n  t.  Creiswell, 

(/)  L.  E.  7Q.  B.  205;  S.C,  affirmed  10  Ad.  &  E.  453,  459. 
L.  E.  7  H.  L.  17. 
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man  says  to  another,  '  If  you  will  at  my  request  put  your 
name  to  a  bill  of  exchange,  I  will  save  you  harmless,'  that 
is  not  within  the  statute.  It  is  not  a  responsibility  for  the 
debt  of  another.  It  amounts  to  a  contract  by  one  that  if 
the  other  will  put  himself  in  a  certain  situation,  the  first 
will  indemnify  him  against  the  consequences." 

Such  being  the  general  mode  of  determining  whether  a 
case  is  or  is  not  within  the  statute,  it  may  be  well  to  specify 
the  following  states  of  facts,  in  which  it  has  been  held  or 
intimated  by  the  Court  that  the  statute  would  not  apply : — 

1.  If  A.  agree  to  accept  C,  a  debtor  of  B.,  as  his  debtor  in 
lieu  of  B.,  such  an  arrangement  clearly  involves  a  transfer 
of  liability  from  B.  to  C,  and  is  very  different  from  a 
guarantie  by  C.  as  surety  of  B.'s  debt  to  A.  (i)  :  here 
consequently  the  statute  does  not  apply. 

2.  The  statute  applies  only  to  promises  made  to  the 
person  to  whom  another  is  already  or  is  to  become  answer- 
able. It  must  be  a  promise  to  be  answerable  for  a  debt  of 
or  a  default  in  some  duty  by  that  other  person  toivards  the 
promisee  (k). 

3.  If  A.  undertake  to  B.  that  C.  shall  do  a  particular 
thing,  no  privity  existing  between  B.  and  C,  the  liability 
assumed  by  A.  will  be  direct,  and  not  collateral  (l). 

4.  Where,  in  consideration  of  a  del  credere  commission, 
A.  undertakes  to  be  responsible  to  B.  for  due  payment  of 
the  purchase-money  of  goods  to  be  sold  through  the  agency 
of  A.,  this  undertaking  does  not  fall  within  the  statute,  and 
need  not  be  in  writing  (wi) :    for,  though  the  engagement 

(i)  Jndgm.,    Gull    v.    Lindsay,    4  (/)  Hargreavet  v.  Parsons,  supra. 

Exch.  52.  (»i)  Couturier  v.  Hastie,  8  Exch.  40; 

(k)  Jfarff reaves  v.   Parsons,   13  M.  the  judgment  in  which  case  was  re- 

&  W.  561,  670 ;  Reader  v.  Eingham,  versed  in  error  on  a  point  other  than 

13  C.  B.,  N.  S.,  344,  353,  356;  Cripps  that  mentioned  in  the  text ;  see  Hastk 

T.  Hartnoll,  4  B.  &  S.  414  ;  Guild  ^  v.  Couturier,  9  Exch.  102;  S.  C,  b 

Co.   T.    Conrad,   (1894)  2  a   B.  885  H.  L.  Ca.  673.    See  Re  Willis,  4  Exch. 

(cf.     observations    in    this    case    on  530;  Sutton  v.  Gret/,  (1894)  1  Q.  B. 

Cripps    V.    Hartnoll,    loc.    cit.,    and  285   (C.  A.)  (following    Couturier    v. 

Green  v.  Cressxcell,  10  A.  &  £.  453).  Hastie). 
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thus  entered  into  by  A.  may  terminate  in  a  liability  to  pay 
the  debt  of  another,  that  is  not  the  immediate  object  for 
which  the  consideration  is  given  (n).  Such  an  agent  does 
not  guarantee  the  solvency  of  the  third  party,  but  only 
undertakes  to  indemnify  his  employer  against  his  own 
inadvertence  or  misfortune,  should  he  make  contracts  for 
him  with  persons  unable  or  unwilling  to  perform  them  (o). 

The  clause  before  us  applies,  however,  to  promises  to 
answer  for  the  tortious  default  or  miscarriage  of  another  as 
well  as  for  his  breach  of  contract ;  and,  accordingly,  where 
A.  had,  without  leave,  ridden  the  plaintiffs  horse  and  caused 
his  death,  a  promise  by  the  defendant  to  pay  the  plaintiff 
the  damage  which  he  had  sustained,  in  consideration  of  the 
plaintiff  forbearing  to  sue  A.,  was  held  to  be  void  because 
not  in  writing  (p). 

The  policy  of  the  particular  clause  of  the  Statute  of 
Frauds  under  consideration,  obviously  was  to  prevent  that 
fraud  and  perjury  which  had  been  found  by  experience  or 
was  thought  likely  to  arise  from  trusting  to  evidence  of  less 
authority  than  that  of  a  written  document,  for  fixing  upon 
a  defendant  the  responsibility  for  the  debt,  default,  or  mis- 
carriage for  which  another  person  was  primarily  liable  (q). 
The  clause  in  question  seems  to  have  successfully  accom- 
plished its  object  until  a  mode  was  discovered  of  evading  it 
by  shaping  the  demand,  not  upon  a  special  promise  of  the 
defendant  which  is  within  the  letter  of  the  statute,  but, 
upon  a  ton  or  wrong  done  to  the  plaintiff  by  some  false  or 
fraudulent  representation  of  the  defendant,  made  in  order 
to  induce  him  (the  plaintiff)  to  contract  with  some  third 
party :  evidence  of  such  representation  when  oral  only,  and 
insufficient  therefore  by  reason  of  the  statute  to  support  an 

(«)  Judgm.,  8  Exch.  55,  56.  Aid.  613. 

(o)  Anson  on  Contracts,  37th  ed.,  346.  [q)  Per  Lord  Abinger,  C.  B.,  1  M.  & 

p)  1  Wms.  Saund.,  6th  ed.,  211,  c.  W.  117. 
[t),  citing  Kirkham  v.  Marter,  2  B.  & 
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Stat.  9 
Geo.  4, 
c.  14,  s.  6. 


action  ex  contractu,  being  relied  upon  to  sustain  an  action 
ex  delicto  (r). 

It  was  to  remedy  the  inconvenience  resulting  from  the 
frequency  of  actions  framed  in  the  manner  just  described,  of 
which  Pasley  v.  Freeman  {s)  offers  the  first  reported  example, 
that  Lord  Tenterden  introduced  into  the  stat.  9  Geo.  4,  c.  14, 
its  6th  section  {t),  which  enacts,  that  ''no  action  shall  be 
brought  whereby  to  charge  any  person  upon  or  by  reason  of 
any  representation  or  assm'ance  made  or  given  concerning  or 
relating  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  to  the  intent  or  purpose  that 
such  other  person  may  obtain  credit,  money,  or  goods 
upon  (m),  unless  such  representation  or  assurance  be  made 
in  writing,  signed  by  the  party  to  he  charged  thereicith  "  (v). 

The  general  scope  of  the  foregoing  section,  and  especially 
the  precise  meaning  which  should  be  assigned  to  the  word 
"ability"  therein  used,  were  much  discussed  in  Lyde  v. 
Barnard  (%•)•  The  requirements  of  this  section  will  be  satis- 
fied if  a  false  representation  in  writing  be  made  which  sub- 
stantially contributed  to  the  damage  complained  of,  although 
an  07-al  representation  by  the  defendant  may  in  part  have 
contributed  to  it  (x).  Assuming  that  an  agreement  really 
falls  within  that  part  of  the  4th  section  of  the  Statute  of 
Frauds  latterly  considered,  or  within  the  6th  section  of  Lord 
Tenterden's  Act,  and  must  therefore  be  in  writing,  one  thing 
is  quite  clear,  viz.,  that  when  so  written  it  cannot  after- 
wards be  varied  or  altered  orally,  for  otherwise  the  intentions 
of  the  Legislature  might  manifestly  be  thwarted.  This  is  a 
principle  referred  to  and  recognised  in  equity  as  well  as  at 


(r)  See  per  Parke,  B.,  1  M.  &  W. 
114. 

(«)  3  T.  R.  51 ;  1  R.  R.  634 ;  2 
Sm.  L.  C,  9th  ed.,  74. 

(<)  As  to  which,  see  per  PoUoek, 
C.  B.,  18C.  B.  381. 

(«)  As  to  the  error  here  apparent  in 
the  wording  of  the  Act,  see  1  M.  &  W. 


104,  110,  115,  123. 

(i>)  See  Stcift  t.  Jewsbury,  L.  R.  9 
Q.  B.  301. 

(it)  1  M.&W.  101.  See5iraMi»T. 
Phillips,  8  Ad.  &  E.  457  ;  Haalock  T. 
Fergmton,  7  Ad.  &  E.  86;  Devaux  r. 
Steinkeller,  6  Bing.  N.  C.  84. 

{x)  Tatton  t.  Wade,  18  C.  B.  371. 
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law,  as  will  be  seen  by  looking  at  the  judgment  in  Emmet  v. 
Dewhurst  (y),  where  several  authorities  bearing  upon  the 
subject  before  us  are  collected. 

The  third  clause  of  the  4th  section  of  the  Statute  of  Frauds  Agreement 

made  upon 

has  reference  to  *'  any  agreement  made  upon  consideration  t°"n'o,®™' 
of  man-iage."     It  may  be  dismissed  with  the  remark,  that  '"»™»8«- 
these  words  do  not  apply  to  a  promise  to  marry  (z),  but 
merely  to  contracts  for  the  performance  of  collateral  acts 
in  consideration  of  marriage  (a). 

Passing  on   then  to   the   next   clause — which   concerns  contract 

concerning 

actions  brought  to  charge  any  person  "upon  any  contract  land, &c, 
or  {!))  sale  of  lands,  tenements,  and  hereditaments,  or  any 
interest  in  or  concerning  them " — the  first  point  that 
demands  attention  is  that  under  certain  circumstances, 
where  there  has  been  part  performance  of  such  a  contract, 
equity  will  disregard  the  statutory  requirements,  and  let  in 
parol  evidence  of  the  contract.  Though  the  existence  of 
such  a  principle  has  never  been  in  dispute,  the  decisions 
have  been  very  conflicting  as  to  what  will  amount  to  part 
performance  sufficient  to  take  the  case  out  of  the  statute. 
The  general  rule  is  that  the  acts  relied  on  **  must  be  such 
as  could  be  done  with  no  other  view  or  design  than  to 
perform  the  contract"  (c).  "They  must  be  unequivocally 
referable  to  the  agreement  "  (d).  It  would  seem  that  pay- 
ment of  part,  or  even  of  the  whole  of  the  purchase-money 
will  not  be  sufficient  to  exclude  the  operation  of  the 
statute  (e) ;  on  the  other  hand,  the  admission  into  possession 


IH 


(y)  3  Mac.  &  G.  587,  596. 

(s)  Cork  T.  Saker,  1  Str.  34; 
Sarrison  v.  Cage,  1  Ld.  Eaym.  386, 
ad  fin.  See  Jorden  v.  Money,  5  H.  L. 
Ca.  185  ;  Citizen's  Bank  of  Louisiana 
T.  First  National  Bank  of  New 
Orleans,  L.  E.  6  H.  L.  352. 

(a)  See  Montacute  v.  Maxwell,  1  P. 
W'ms.  618;  S.  C,  Prec.  Chanc.  526  ; 
Eammershy  v.  Be  Biel,  12  CI.  &  F.  45, 
ated  Lassence  v.  Tm-ney,  1  Mac.  &  G. 
'71,  572 ;   Johnstone  v.  Mappin,   60 

B.C.L. 


L.  J.  Ch.  241;  Vatson,  Corap.Eq.  1,550. 

(*)  The  word  "of"  was  here  pro- 
bably intended. 

(e)  Per  Lord  Hardwicke,  Gunter  v. 
Halsey,  Ambl.  586. 

[d)  Per  Baggallay,  L.  J.,  Alderson 
V.  Maddison,  7  Q.  B.  D.,  at  p.  178 ; 
8  App.  Cas.  467. 

{e)  Per  Brett,  L.  J.,  Humphreys  v. 
Green,  10  Q.  B.  D.,  p.  160;  sed  vide 
per  Baggallay,  L.  J.,  Alderson  v. 
Maddison,  ub.  supr. 

C  C 
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of  a  stranger  is,  speaking  in  general  terms,  a  sufficient  part- 
performance,  for  it  is  not  explicable  upon  any  other  sup- 
position than  that  it  has  resulted  from  a  contract  in  respect . 
of  the  land  of  which  possession  has  been  given  (/).  The  con- 
tinuance, however,  in  possession  of  a  tenant  is  not  in  itself  a 
sufficient  part-performance  of  a  parol  agreement  for  the  pur- 
chase of  the  land  from  the  landlord,  for  it  is  equally  consistent 
with  a  right  depending  upon  his  tenancy  (g) .  Generally  as  to 
hat  will  or  will  not  be  such  part-performance  as  to  take 
the  case  out  of  the  statute,  reference  should  be  made  to  the 
judgment  of  Lord  Selborne  in  Aldcrson  v.  Maddison  (fe), 
where  the  previous  cases  are  cited  and  considered. 

With  reference  to  the  above  clause,  it  has  been  observed, 
that  the  words  "  lands,  tenements,  or  hereditaments  "  here 
used,  seem  to  have  been  intended  by  the  Legislature  as 
equivalent  to  "fee  simple  ;"  and  the  words  "any  interest  in 
or  concerning  them"  seemed  to  have  been  used  to  denote  a 
chattel  interest,  or  some  interest  less  than  the  fee  simple  (i). 
What  then  is  an  interest  in  or  concerning  land  ?  What 
is  "a  contract  of  an  interest  in  lands?  "(j).  To  these 
questions  conflicting  answers  have,  under  special  circum- 
stances, been  given ;  but,  nevertheless,  the  principles 
which  are  to  guide  us  in  replying  to  them  have  been 
definitely  ascertained.  Little  hesitation  need  be  felt  in 
affirming  that  an  agreement  to  convey  an  equity  of  redemp-j 
tion  (k) ;  a  contract  under  which  the  plaintiff,  in  consideraj 
tion  of  a  sum  of  money,  agrees  to  surrender  his  tenancy} 
and  to  procure  the  defendant  to  be  accepted  in  his  place  (t) 

(/)  lb. :  Ungleyy.  UtigUy,  4  Ch.  D.  v.  Surnuin,  9  B.  &  C.  573.                 ' 

73,   and  5  Ch.  D.  887;    Sharman  v.  ij)  See  per  Bayley,  B.,  1  C.  &  J 

Sharman,  67  L.  T.  834.  397. 

{a)  lb. :    Fabian   t.   JVttWfi,   L.    R.  {k)  Mattey   v.    Johnson,    1     Exch 

1  Ch.  App.  35.  241. 

(/»)  8  App.  Cas.  467 ;    Whittick  v.  (/)  Cocking  v.    Ward,   1   C.  B.  85 

Mozley,    1    C.    &  E.    86  ;  Lanyon   v.  (as  to  which,  see  Pulbrook  v.  Lawe*,  i 

Martin,  13  L.  R.  Ir.  297.  Q.  B.  D.  289,  290),  followed  in  Keli 

(«)  Per    Littledalt,     J.,     Evans   v.  v.    Webster,   12   C.    B.    283,   and  i 

JRoberU,  6  B.  &  C.  839,  and  in  Smith  Stnart  v.  Harding,  16  C.  B.  652,  aC 
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a  contract  for  the  acquisition  of  a  lease  of  realty  {m) ;  a 
contract  to  advance  money  on  the  security  of  land  (n) ;  a 
contract  to  let  furnished  lodgings  (o)  ;  provided  that  the 
executory  contract  if  executed  would  have  conferred  such 
an  interest  or  property  in  land  as  to  give  a  right  to  maintain 
a  possessory  action  (_p) ;  or,  a  contract  whereby  the  plaintiff 
agrees  to  let  a  house  to  the  defendant,  to  sell  him  certain 
furniture  and  fixtures  therewith,  and  to  make  certain 
alterations  and  improvements  therein,  the  defendant  on  his 
part  agreeing  to  take  the  house  and  to  pay  for  the  furniture, 
fixtures,  and  alterations — is  within  the  statute  (q).  So, 
where  A.,  being  possessed  of  a  messuage  and  premises  for 
the  residue  of  a  term  of  years,  agreed  with  B.  to  rehnquish 
possession  to  him,  and  to  suffer  him  to  become  tenant  of 
the  premises  for  the  residue  of  the  term,  in  consideration 
of  B.'s  paying  a  sum  of  money  towards  the  dilapidations, 
this  was  held  to  be  within  the  Act  (r).  So,  too,  a  grant  of 
a  right  to  shoot  over  land,  and  take  away  a  part  of  the 
game  killed,  is  a  grant  of  an  interest  in  land  within  the 
statute  (s).  Where,  indeed,  anything  is  done  which  sub- 
stantially amounts  to  a  parting  with  an  interest  in  land,  or 
which  relates  to  the  sale  of  such  an  interest,  the  agreement 
is  within  the  statute  (t). 


distinguished  ia  Angell  v.  Duke,  L.  K. 
10  Q.  B.  178.  See  Lavei-y  v.  Turley, 
6  H.  &  N.  239.  In  re  Laycock  v. 
Fickles,  4  B.  &  S.  497  ;  Teall  v.  Auty, 
4  Moore,  542. 

{m)  Horsey  v.  Graham,  L.  E.  5 
C.  P.  9 ;  Foqv^t  v.  Moor,  7  Exch.  870. 

(«)  Mounsev  v.  Rankin,  1  C.  &  E. 
496. 

(o)  Edge  V.  Strafford,  1  C.  &  J. 
391;  Inman  v.  Stamp,  1  Stark.  N.  P.C. 
12 ;  18  R.  R.  740. 

(jb)  Per  Blackburn,  J.,  Wright  v. 
Stavert,  2  E.  &  E.  729. 

[q)  Vaughan  \.  Hancock,  3  C.  B. 
766;  MecheUn  v.  Wallace,  7  Ad.  & 
E.  49  (with  which  compare  Angell 
V.  Buke,  supra) ;  Earl  of  Falmouth  v. 
ThonMs,  1  C.  &  M,  89. 


()•)  Buttemere  v.  Hayes,  6  M.  &  W* 
456. 

(«)    Webber  v.  Lee,  9  Q.  B.  D.  315. 

\t)  Per  3Iaule,  J.,  Kelly  v.  Webster, 
12  C.  B.  289,  290. 

A  contract  for  investigating  the  title 
to  land  has  been  held  not  to  be  within 
the  statute :  Jcakes  v.  IFIiite,  6  Exch. 
873.  Nor  is  a  contract  for  the  sale  of 
shares  in  a  railway  company,  Bradley 
V.  HoUhtcorth,  3  M.  &  AV.  422 ;  or  in 
a  waterworks  company,  Bllgh  v.  Brent, 
2  Y.  &  C.  268 ;  or  in  a  mining  com- 
pany conducted  on  the  cost-book  prin- 
ciple, Watmn  v.  Spratley,  10  Exch. 
222  (as  to  which  see,  per  ifawfo,  J., 
Toppin  V.  Lomas,  16  C.  B.  161) ; 
Fowell  V.  JesKopp,  18  C.  B.  336.  See 
Walker  \.  Barthtt,  Id.  845. 

CC  2 
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We  may  add  also  that  where  a  special  agreement  has 
been  entered  into  between  plaintiff  and  defendant  not 
sufficiently  evidenced  by  writing  to  satisfy  the  Statute  of 
Frauds,  the  facts  of  the  case  may  nevertheless  be  such  as 
to  originate  a  claim  for  compensation  or  to  entitle  the 
plaintiff  to  recover  back  money  paid  as  on  a  failure  of 
consideration  (w). 

Let  us  now  turn  for  a  moment  to  notice  a  class  of  cases 
differing  somewhat  from  the  above,  and  presenting  greater 
difficulty,  viz.,  those  which  concern  things  annexed  to  land 
and  falUng  within  the  operation  of  a  well-established 
maxim,  Quicqiiid  plantatur  solo  solo  cedit  {v), — whatever  is 
affixed  to  the  soil  becomes  presumably  (iv)  in  contemplation 
of  law  a  part  of  it  and  subjected  to  the  same  incidents  as 
the  soil  itself.  Under  this  subdivision  of  my  subject,  I 
shall  speak,  first,  of  the  growing  produce  of  land,  such  as 
crops,  fruit,  and  the  like ;  secondly,  of  fixtures. 

Now,  it  is  to  be  observed  that  Lord  Coke  carefully  dis- 
tinguishes between  land  and  the  growing  produce  of  the 
land.  Upon  the  death  of  tenant  for  life,  he  says  (x), 
although  the  land  belongs  to  the  reversioner,  the  growing 
crop  goes  to  the  executor  of  the  tenant  for  life  as  part 
of  his  personal  estate  (2/).  So,  if  a  man  be  seised  of  land 
in  right  of  his  wife,  and   sow  the  ground,   and    die,  his 

A  contract  to  sell  debentures  which  Ex.  330,  the  plaintiff  tried  unsuccess- 

are  expressed  to  be  a  charge  on  all  the  fully  to  recover  on  a  quantum  meruit, 
property    of    a    company,    in    which  [v)  As  to  which,  see    Leg.   Max., 

property,  at  the  time  of  the  issue  of  the  6th  ed.,  376.     This  maxim  does  not 

debentiures   and   at  the  time  of   the  apply  to    raining  fixtures:    Wake  r. 
contract  of  sale,  was  included  certain    *  Sail,  7  Q.  B.  D.  295 ;  8  App.  Cas. 

leaseholds,  is  a  contract  within  s.  4,  195. 

Driver  v.  Broad,  (1893)  1  Q.  B.  744  (u)  See  Lancaster  t.  £te,   6  C.  B., 

(C.A.),  affirming  same  case  loc.  cit.  at  N.  S.,  717,  727. 
p.  639.  {x)  Co.  Litt.  56  b. 

Goss  V.  Lord  Nugent,  5  B.  &  Ad.  (y)  Growing  crops  are  not  "persoml 


sonu 

Act, 
1,7;  f 


58,  which  shows  that  a  written  contract  chattels  "  within  the  Bills  of  Sale 

for  the  sale  of  land  cannot  be  varied  1854  (17  &  18  Vict.  c.  36),  ss 

orally,  is  cited  post.     See  also  Sander-  Jirantom  v.  Griffits,  2  C.  1*.  D.  212; 

son  V.  Grave*,  L.  R.  10  Ex.  234.  distinguished   in    Ex   parte   NatioiuU 

(m)  Pulbrook  V.  Lawet,  1  Q.  B.  D.  Bank,  Re  Phillipt,   16   Ch.  D.    104. 

284.  They  are,  however,  within  41   &  42 

In  Pattinion  t.  Luekley,  L.  R.  10  Vict.  c.  31,  and  44  &  45  Vict,  c.  43. 
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executors  shall  have  the  corn ;  and  if  his  wife  die  before 
him,  he  shall  have  it ;  for,  although  upon  the  death  of  the 
husband  or  wife  the  interest  of  the  former  in  the  land 
ceases,  yet  the  growing  corn  is  considered  as  part  of  his 
personal  estate,  and  belongs  to  him  or  his  executors.  In 
these  cases.  Lord  Coke  considers  the  growing  produce  of 
the  land  as  a  personal  chattel  independent  of  and  distinct 
from  the  land  itself.  And,  reasoning  by  analogy  to  what  is 
here  said,  our  Courts  have  held,  that  a  sale  of  any  growing 
produce  of  the  earth  (reared  by  labour  and  expense),  in 
actual  existence  at  the  time  of  the  contract,  whether  it  be 
in  a  state  of  maturity  or  not,  is  to  be  considered  not  as 
a  sale  of  an  interest  in  or  concerning  land  within  the 
meanmg  of  the  4th  section  of  the  Statute  of  Frauds,  but 
rather  as  a  contract  for  the  sale  of  goods,  wares,  and 
merchandises  within  the  17th  (z)  section  of  the  Act  (a). 

A  contract,  accordingly,  for  the  sale  of  growing  potatoes, 
which  come  within  the  description  of  emblements,  and  are 
deemed  chattels  by  reason  of  their  being  raised  by  labour 
and  manurance,  is  not  required  to  be  in  writing  (h),  whereas 
growing  grass  does  not  come  within  the  description  of  goods 
and  chattels,  it  goes  to  the  heir  and  not  to  the  executor, 
and  cannot  be  taken  under  a  fi.  fa.  (c) ;  and  these  latter 
remarks  are  also  applicable  to  growing  fruit  (d)  and  to  grow- 
ing trees  (e),  unless,  indeed,  it  clearly  appear  from  the 
terms  or  nature  of  the  particular  contract,  that  the  parties 
to  it  were  dealing  exclusively  with  the  produce  of  the  trees, 


I 


(x)  See  post,  p.  404. 

(a)  Evans  v.  Roberts,  5  B.  «&  C. 
840,  841;  Judgm.,10A.  D.  &E.  758; 
per  Hullock,  B.,  1  Y.  &  J.  398; 
1  Wms.  Saund.,  6th  ed.,  277  c. 

[b)  Evans  v.  Robei-ts,  5  B.  &  C.  829  ; 
Warwick  v.  Bruce,  2  M.  &  S.  205  ; 
14  E.  R.  634  ;  Sainshury  v.  Matthews, 
4  M.  &  "W.  343;    Jones  v.  Flint,   10 

1  Ad.  &  E.  753  ;  Parker-  v.  Staniland, 
ill  East,  362;  10  R.  R.  521. 


(c)  Crosby  t.  Wadworth,  6  East 
602  ;  Carrington  v.  Roots,  2  M.  &  W. 
248;  Jones  v.  Flint,  10  Ad.  &  E. 
753 

(d)  Rodwell  V.  Phillips,  9  M.  &  "W. 
601. 

{e)  Scorell  v.  Boxall,  1  Y.  &  J. 
396  ;  Com.  Dig.  Biens  (H) ;  Teall  v. 
Auty,  4  Moore,  542;  Swinburn  v. 
Ainslie,  30  Ch.  D.  485 ;  Harrison  v. 
Harrison,  28  Ch.  D.  220. 
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when   they  should  be  cut  down   and    severed  from  the 
freehold  (/). 

Tenants'  fixtures  (g)  attached  to  (but  not  parcel  of)  the 
freehold  bear  a  very  strong  resemblance,  it  Has  been  ob- 
served (/t),  to  those  growing  crops  which  are  not  the  spon- 
taneous produce  of  the  earth,  but  are  raised  by  the  labour  and 
expense  of  the  occupier  of  the  land :  even  whilst  thus  attached 
they  may  be  treated  for  some  purposes  as  chattels  (i) ;  for 
instance,  in  some  cases  they  may  be  seized  and  sold  under  a 
fi.  fa.  (j),  and  will  go  in  like  manner  as  crops  of  corn  or  other 
f met  us  industriales  to  the  executor  {k).  On  the  other  hand, 
an  action  will  not  lie  for  tenants'  fixtures  before  severance  (0» 
nor  can  they  be  treated  as  goods  sold  and  delivered  in  an 
action  for  their  price  (»0 .  It  is  clear  that  a  contract  concern- 
ing an  interest  in  land  and  fixtures  must  be  in  writing  (») ; 
but,  when  things  annexed  to  the  freehold  are  sold  in 
contemplation  of  an  immediate  severance,  and  the  contract 
does  not  transfer  any  interest  whatever  in  the  soil  or  free- 
hold, ex.  (jr.,  between  an  outgoing  tenant  at  the  expiration 
of  his  term  and  the  incoming  tenant  under  a  new  demise, 
or  wherever  the  subject  of  the  contract  is  in  the  view  of  the 
parties  a  mere  chattel,  as  where  fixtures  have  been  appraised 
and  valued  under  an  oral  agreement  for  their  sale,  it  may 


(/)  Matshallv.Grcen,lC.V.'D.35,  Hellawell  v.  Eastwood,  6  Exch.  312, 

40,  44  (as  to  this  case  see  per  Chitty,  followed   in     Waterfall   v.    Penistotie, 

J.,  in  Lavenj  v.  J'tosell,  39  Ch.  D.  6  E.  &  B.  876,  888,  and  distinguished 

508,  at  pp.  olo-ol") ;  Smith  v.  Sur-  in  Walmsley  v.  Milne,  7  C.  B.,  N.  S., 

man,  9  B.  &  C.  561.     See   Watts  v.  115,  130-132. 

Friend,  10  B.  &  C.  446.     Emblements  (A)   Per  Littledale,  J.,  5  B.  &  C. 

are  now  included  in  "goods"  within  841. 

the  Sale  of  Goods  Act,  1893,  and  are  (»)  Judgm.,  1  C.  M.  &  R.  275. 

so  within  s.  4,  subs.   1  of  that  Act,  \j)  Poole's  Case,  1  Salk.  368.     Per 

which  is  substituted  for  s.  17  of  the  Parke,  B.,  Horsfall  v.  Hey,  2  Exch. 

Statute  of  Frauds.     See  post,  p.  406.  779  ;  Hellawell  t    Eastwood,  2  Exch. 

{ff)  As  to  the  various  meanings  of  the  295. 

word  "fixtures,"  see  Judgm.,  ^riV/iA^r  {k}  Amos  &  F.  on  Fixt.,  3rd  ed., 

T.  Cottrell,  1  E.  &  B.  690  ;  Leg.  Max.,  cf.  Index  "  Executor." 

6th  ed.,  418.  (I)  Leg.  Max.,  6th  ed.,  399,  n.  (/)- 

The  test  by  which   to  distinguish  (»«)  Lee  v.  Risdon,  7  Taunt.  188 ; 

between   tenant's   and  landlord's  fix-  17  R.  R.  484. 

tures    is    specified    in    the    Judgm.,  («)  Kelly  v.  Websttr,  12  C.  B.  283. 
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reasonably  be  contended  that  the  Statute  of  Frauds  does 
not  apply  (o).     ^ 

If,  however,  an  entu'e  agreement  be  made  for  the  sale  of 
real  and  personal  estate,  and  the  agreement  as  to  the  land 
be  within  the  statute  and  void,  it  cannot  be  supported  as  to 
the  personal  property  which  was  sold  with  it  {p). 

The  fifth  clause  of  the  4th  section  of  the  Statute  of  Frauds  Agreement 

not  to  b« 

relates  to  "any  agreement  that  is  not  to  be  performed  ^J^°™®** 
within  the  space  of  one  year  from  the  making  thereof,"  the  ^*"" 
meaning  of  which  words  is  explained  in  Peto-  v.  Compton  (q), 
where  it  was  held,  that  if  the  agreement  in  question  is  to 
be  performed  upon  acontingency,  but  is  not  expressly  to  be 
performed  after  the  year,  there,  inasmuch  as  the  contin- 
gency might  happen  within  the  year,  a  note  in  writing  is 
not  necessary;  but  contra  where  it  appears  by  the  whole 
tenor  of  the  agreement  that  it  is  to  be  performed  after  the 
expiration  of  the  year  (r). 

Hence  a  contract  for  the  maintenance  of  a  child,  to  enure 
so  long  as  the  defendant  shall  think  proper,'  was  held  not 
to  be  within  the  statute  (s) ;  whilst,  on  the  other  hand,  a 
contract  for  a  year's  service,  to  commence  at  a  future  day,  is 
within  the  statute  as  being  an  agreement  not  to  be  per- 
formed {i.e.,  completely  performed)  within  the  year  (t) ;  and 


(o)  ffallen  v.  Jiunder,  1  C.  M,  &  E. 
266 ;  followed  in  Zee  v.  Gaskell,  1 
Q.  B,  D.  700.  See  Petrie  v.  Dawson, 
2  Car.  &  K.  138  ;  SMdon  v.  Cruik- 
ihank,  16  M.  &  "W.  71  ;  see,  however, 
Lavery  v.  Pursell,  39  Ch.  D.  508, 
where  a  contract  to  sell  the  building 
materials  of  a  house,  with  a  condition 
that  ail  materials  should  be  removed 
within  two  months,  was  held  to  be 
within  the  4th  section.  " .  .  .the 
standing  house  is  a  hereditament "  (per 
Chitty,  J.,  at  p.  514)  ;  see  also  Jarvis 
V.  Jarvis,  63  L.  J.  Ch.  10. 

{p)  Sugd.  Cone.  View  of  the  Law  of 
V.  &  P.,  14th  ed.,  p.  127,  where  the 
cases  are  cited;  Salmon  v.  Watson, 
4  Moore,  73. 

(?)  Skin.  353;   1   Sm.  L.   C,   9th 


ed.,  359;  Wells  v.  Horton,  4  Bing, 
40 ;  Eley  v.  Positive  Ass.  Co.,  1 
Ex.  D.  20. 

(>■)  Peter  v.  Compton,  supra.  Boydell 
v.  Drummond,  11  East,  142 ;  10  R.  R. 
450,  Preface  vi.  ;  is  a  leading  authority 
upon  the  above  point.  See  also  M'Xay 
V.  Rutherford,  6  Moo.  P.  C.  C.  413. 

(s)  Soitch  V.  Strawbridge,  2  C.  B. 
808  ;  Knowlman  v.  Bluett,  L.  R.  9  Ex. 
1,  307.  See  Croivhurst  v.  Laverack, 
8  Ex.  208;  McGregor  v.  McGregor, 
21  Q.  B.  D.  424. 

(t)  Bracegirdle  v.  Eeald,  1  B.  & 
Aid.  722;  19  R.  R.  442;  Snell- 
ing  V.  Lord  Huntingjield,  1  C.  M. 
&  R.  20 ;  Banks,  app.,  Crossland, 
resp.,  L.  R.  10  Q.  B.  97 ;  Britain 
V.   Rossiter,    11    Q.    B.    D.   123,  in 
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a  contract  for  service  for  more  than  a  year  subject  to  deter- 
mination within  the  year  upon  the  happening  of  a  given 
event  must  be  in  writing  (u).  Should  it,  moreover,  appear 
from  the  nature  of  the  contract  that  its  performance  was 
not  contemplated  within  the  year,  the  mere  circumstance 
that  it  is  defeasible  within  the  year  will  not  take  it  out  of 
the  operation  of  the  statute,  as  shown  by  Birch  v.  Earl  of 
Liverpool  (v),  Roberts  v.  Tivcker  (w),  and  other  cases  (x). 

The  clause  of  the  Act  now  under  notice  applies  to  such 
contracts  only  as  are  not  to  be  performed  on  either  side 
within  the  year  (y). 

An  agreement,  consequently,  whereby  all  that  is  to  be  done 
by  the  plaintiff  constituting  one  entire  consideration  for  the 
defendant's  promise  is  capable  of  being  performed  within  a 
year,  and  no  part  of  what  the  plaintiff  is  to  do  constituting 
such  consideration  is  intended  to  be  postponed  until  after 
the  expiration  of  the  year,  is  not  within  the  4th  section  of 
the  Act,  notwithstanding  the  performance  on  the  part  of 
the  defendant  is  or  may  be  extended  beyond  that  period  (z). 
And  where  by  the  terms  of  a  contract  one  party  can  perform 
his  part  of  it  within  a  year,  a  subsequent  request  by  the 
other  party  that  such  performance  should  be  postponed 
until  after  a  year  will  not  if  acceded  to  bring  the  case 
within  the  section  (a). 

It  follows  from  what  has  been  just  said,  that  Peter  v. 
Compton,  abeady  alluded  to,  might  have  been  decided  upon 

which  case  it  has  been  decided  that  Positive  Ass.  Co.,  1  Ex.  D.  20,  29. 

the  equity   of    part-performance  does  (y)  Cherry  v.  Hemitig,  4  Exch.  631, 

not  extend,  and  ought  not  to  be  ex-  affirming  Donellan  v.  Jiead,  3  B.  & 

tended,   to   contracts   concerning  any  Ad.  899  ;  per  Tindal,  C.  J.,  South  t. 

other  subject-matter  than  land.     Per  Strawbridge,  2  C.  B.  814  ;  as  to  which 

Lord  Selborne,  Alderson  v.  Maddison,  see     per     BramtceU,    B.,    Sandfrto» 

8  App.  Cas.  at  p.  474.     See  McMamtt  v.   Graves,  L.   R.   10   Ex.   238 ;  per 

T.  Cooke,  35  Ch.  D.  681.  Blackburn,   J.,  Enowlman   v.   Bluett, 

lu)  Lobson  V.  Collis,  1  H.  &  N.  81.  L.  R.  9  Ex.  308 :  Miles  v.  New  Zeal. 

\v)  9  B.  &  C.  392.  Alford  Est.  Co.,  32  Ch.  D.  266,  276, 

\w)  3  Exch.  632,  643.  296. 

(x)  Bavey  \.  Shannon,  4  Ex.  D.  81,  {z)  Smith  v.  Neale,  2  C.  B.,  N.  S., 

84,  85  ;    not    followed    McGregor   v.  67. 

McGregor,  21  Q.  B.  D.  424 ;   Eley  t.  (a)  Bevan  v.  Carr,  1  C.  &  E.  499. 
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a  ground  other  thaif  that  on  which  the  judgment  actually 
rests,  inasmuch  as  on  looking  at  that  case  it  will  be  seen 
that  the  contract  there  sued  upon  had  in  fact  been  wholly 
executed  by  one  of  the  parties  to  it. 

As  before  stated,  a  proposal  in  writing  signed  by  the 
person  to  be  bound,  and  accepted  orally  by  the  person  to 
whom  it  is  made,  is  a  sufficient  agreement  to  satisfy  the 
statute  (h). 

Where  an  agreement  falls  within  the  words  which  we 
have  been  considering,  and  has  been  reduced  into  writing 
under  the  Act,  it  clearly  cannot  be  varied  by  any  subsequent 
oral  contract  between  the  parties.  This  proposition  may 
be  illustrated  by  Giraud  v.  Richmond  (c),  where  it  was  held, 
that  an  agreement  by  which  the  plaintiff  entered  into  the 
defendant's  service  at  a  salary  payable  yearly  (which  agree- 
ment, from  its  general  scope  and  nature,  clearly  fell  within 
the  Statute  of  Frauds)  could  not  be  varied  by  evidence  of  a 
subsequent  verbal  agreement  that  the  salary  should  be  paid 
quarterly  (d). 

It  may  seem  almost  superfluous  to  cite  authorities  in 
addition  to  those  previously  specified  (e),  with  a  view  to 
showing  that  a  written  contract  falling  within  the  opera- 
tion of  the  4th  section  of  the  Statute  of  Frauds,  cannot 
be  varied  by  a  subsequent  oral  agreement  between  the 
contracting  parties.  One  further  case,  a  well-considered 
'  one,  may  be  cited  as  illustrating  the  rule  of  evidence  in 
!  question,  as  being  in  principle  generally  applicable  where 
i  the  statute  law  requires  that  a  contract  shall  be  in  writing. 
The  case  alluded  to  is  Goss  v.  Lord  Nugent  (/). 

In  Goss  V.  Lord  Nugent  the  facts  were  these : — By  an 
agreement  in  writing  the  plaintiff  contracted  to  sell  to  the 


(b)  Ante,  p.  376.  See  Jones  v.  Vic- 
toria Graving  Dock  Co.,  2  Q.  B.  D. 
314. 

(c)  2  C.  B.  835  ;  Williamt  v.  Jones, 
5  B.  &  C.  108. 


{d)  See  also  Evans  v.  Roe,  L.  R. 
7  C.  P.  138. 

{e)  Ante,  p.  369.  See  also  post, 
p.  418. 

{ /■)  5  B.  &  Ad.  58. 
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defendant  several  lots  of  land,  and  to  make  a  good  title 
thereto ;  and  the  deposit-money  was  paid  in  pursuance  of 
this  agreement  by  the  defendant ;  it  was,  however,  afterwards 
discovered  that  a  good  title  could  not  be  made  to  one  small 
lot  included  in  the  sale  ;  but  the  defendant  said  he  would 
accept  the  title  notwithstanding  this  defect ;  and  possession 
of  the  whole  was  given  up  to  him.  On  delivery  of  the  abstract 
of  title  by  the  vendor,  the  defendant's  solicitor  nevertheless 
objected  to  the  title  so  far  as  regarded  the  small  lot  above 
mentioned,  and  the  defendant  refused  to  complete  the 
purchase.  An  action  having  been  brought  by  the  vendor  to 
recover  the  unpaid  residue  of  the  purchase-money,  it  was 
objected  that  oral  evidence  of  a  waiver  by  the  defendant  of 
his  right  to  have  a  good  title  as  to  the  small  lot  was  not 
admissible,  inasmuch  as  the  Statute  of  Frauds  required  the 
whole  agreement  between  the  contracting  parties  to  be  in 
writing.  And  of  this  opinion  was  the  Court  in  banc.  Lord 
Denman  remarking  that  the  object  of  the  statute  was  to 
exclude  all  oral  evidence  as  to  contracts  for  the  sale  of  land, 
and  to  require  that  any  such  contract  when  sought  to  be 
enforced  should  be  proved  by  writing  only.  His  Lordship 
further  observed,  that  in  the  case  before  the  Court  the 
contract  sought  to  be  enforced  was  not  in  truth  the  written 
agreement,  but  a  new  contract  entered  into  by  the  parties, 
which  it  was  proposed  to  prove  partly  by  the  original  written 
agreement,  and  partly  by  the  subsequent  verbal  agreement ; 
so  that  the  contract  put  in  evidence  to  support  the  action 
was  not  entirely  in  writing  (</).  In  this  case  an  opinion  was 
however  intimated  by  the  Court,  that  a  written  contract 
concerning  the  sale  of  land  may  be  icholly  uaivcd  and 
abandoned  by  a  subsequent  oral  agreement,  so  as  to  prevent 
either  party  from  recovering  upon  the  contract  which  was 
in  writing  iji). 

(y)  Ace.  Stowell  V.  Robituon,  3  Bing.  (A)  Judgrn.,  5  B.  &  Ad.  66.     See 

N.    C.    928;  Harvey  v.    Grabham,  5       Harvey  \.  Grabham,  6  Ad.  &  E.  74. 
Ad.  &E.  61,  74. 
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Besides  the  Statute  of  Frauds,  there  are  various  enact- 
ments which  require  that  writing  shall  be  used  to  authenti- 
cate transactions ;  to  some  few  of  such  enactments  reference 
is  made  in  the  course  of  these  Commentaries  (i).  I  shall 
now,  without  further  inquiry  as  to  written  contracts  in 
particular,  conclude  this  chapter  with  some  remarks 
respecting  simple  contracts  generally — oral  or  written — the 
object  immediately  in  view  being  to  contrast  a  simple  with 
a  special  contract,  regard  being  had  to  the  leading  charac- 
teristics of  either.  I  shall  also  specify  some  few  cases,  in 
each  of  which  our  law  requires  that  the  contract  entered 
into  between  parties  shall  be  under  seal. 

Now,  on  reference  to  p.  266,  it   will   be   seen   that,  at  a  specialty- 
contrasted 
common  law,   a  specialty  works  a  merger ;   operates  by  ^'jjh  a 

way   of   estoppel ;    requires    (subject   to    what   has   been  cont^rac*- 

said   respecting   contracts   in  restraint    of    trade  (A) )    no 

consideration   to    support   it ;    will   in    some    cases    bind 

the  heir  of  the  covenantor  or  obligor ;   and  can  only  be 

discharged  by  an  instrument  under   seal   (Z),  or  by  the 

judgment  of  a  Court  of  competent  authority  or  by  statute. 

A  simple  contract  on  the  other  hand,  which  fills  the  lowest 

rank  amongst  obligations  recognised  in  law,  cannot,  it  is 

obvious,  work  a  merger;    although  it  may  operate  as  an 

admission,  it  does  not,  except  in  some  peculiar  cases  (wi)  act 

strictly  by  way  of  estoppel  (n).     A  simple  contract  does 


(•)  See,  for  instance,  tit.  Stat.  Limi- 
tations. 

(A)  Ante,  p.  356. 

(/)  See  Judgm.,  Frazer  v.  Jordan, 
8  E.  &  B.  309. 

{m)  For  instance,  a  tenant  is  said  to 
be  "  estopped  "  from  denying  his  land- 
lord's title.  (See  Judgm.,  C'uthbertson 
V.  Irving,  4  H.  &  N.  754,  755  ;  S.  C, 

6  Id.  135.  Belaney  v.  Fox,  2  C.  B., 
X.  S.,  768  ;  Watson  v.  Laiie,  11  Exch. 
769 ;  per  Wilde,  B.,  Buke  v.  Ashby, 

7  H.  &  X.  602.)  An  agent  is  not 
permitted  to  dispute  the  title  of  his 
principal  in  the  subject-matter  of  the 
agency.    And  the  doctrine  of  estoppel 


has  also  some  application  in  regard  to 
bills  of  exchange  and  promissory  notes. 
(Post,  Chap.  IV.)  See  Reg.  v.  Evans, 
3  E.  &  B.  363;  Morris  v.  Bethelt, 
L.  E.  5  C.  P.  47.  This  doctrine  is 
sometimes  applicable  in  a  case  of  tort, 
post,  Book  III. 

(«)  See  Can  nam  v.  Fanner,  3  Exch. 
698  ;  Barthtt  v.  Wells,  1  B.  &  S.  836, 
and  cases  there  cited ;  Graves  v.  Key, 
3  B.  &  Ad.  313  (which  shows  that  a 
receipt  not  under  seal  is  an  admission 
only).  Knights  v.  Wiffen,  L.  R.  6 
Q.  B.  660;  Sart  v.  Frontino  Gold 
Mining  Co.,  L.  E.  5  Ex.  111. 
•  "  The    acts    in   pais,    which   bind 
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(usually  (o) )  require  a  consideration  to  support  it  (p)  ;  it 
will,  as  already  stated  (q),  and  as  we  shall  hereafter  see  at 
greater  length,  bind  the  personal  not  the  real — representa- 
tive of  the  contractor.  An  executory  contract  not  under 
seal  may  (even,  as  it  seems,  when  required  to  be  in  writing 
by  statute)  be  discharged  by  parol  before  breach  (r). 

"  It  is  competent,"  says  Parke,  B.  (s),  "for  both  parties 
to  an  executory  contract,  by  mutual  agreement,  without  any 
satisfaction,  to  discharge  the  obligation  of  that  contract." 
But  the  learned  Judge  proceeds  to  remark,  that  "  an  executed 
contract  cannot  be  discharged  except  by  release  under  seal, 
or  by  performance  of  the  obligation,  as  by  payment,  where 
the  obligation  is  to  be  performed  by  payment "  (t). 

To  an  action  for  breach  of  contract,  "  accord  and  satisfac- 
tion" may  afford  a  good  ground  of  defence  («)•  Though, 
"  it  is  clear,  if  the  claim  be  for  a  liquidated  and  ascertained 
sum,  payment  of  part  cannot  be  satisfaction  of  the  whole, 
although  it  may,  under  certain  circumstances,  be  evidence 
of  a  gift  of  the  remainder.  But  the  gift  of  a  thing  of 
uncertain  value  may  be  a  satisfaction  of  any  sum  due  on  a 


parties  by  xcay  of  estoppel,  are  but  few, 
and  are  pointed  out  by  Lord  Coke  (Co. 
Litt.  3o2  a) .  They  are  all  acts  which 
anciently  really  were,  and  in  contem- 
plation of  law  have  always  continued 
to  be,  acts  of  notoriety  not  less  formal 
and  solemn  than  the  execution  of  a 
deed,  such  as  livery,  entry,  acceptance 
of  an  estate,  and  the  like.  "Whether  a 
part)'  had  or  had  not  concurred  in  an 
act  of  this  sort  was  deemed  a  matter 
which  there  could  be  no  difficulty  in 
ascertainini^,  and  then  the  legal  conse- 
quences  followed."  (Judgm.,  Lyon  v. 
Heed,  13  M.  &  W.  309,  cited  XickelU 
V.  Atherttone,  19  Q.  B.  949.)  As  to 
estoppels  by  conduct  or  representations, 
see  Jf'Kenzie  v.  British  Linen  Co.,  6 
App.  Cas.  82;  KeaU  y.  Phillips,  18 
Ch.  D.  560  ;  Alderson  v.  Maddison,  7 
Q.  B.  D.  144;  Colonial  Bank  \.  Cady, 
15,  App.  Cas.  267  (affirming;  S.  C,  b.u. 
Williams  v.  Colonial  Bank,  38  Ch.  D. 
388} ;  Tomkinsot%  \.  lialkit  Consolidated 


Co.,  (1893)  A.  C.  396. 

Estoppels  bind  parties  and  privies 
only,  not  strangers :  Richards  t.  John' 
stou,  4  H.  &  N.  660.  See  Bank  of 
Hindustan  v.  Alison,  L.  R.  6  C.  P. 
222,  227;  Beattie  v.  Lord  Ebury, 
L.  R.  7  H.  L.  102. 

(o)  See  post.  Chap.  17. 

{p)  Ante,  p.  311  et  seq. 

{q)  Ante,  p.  289. 

(ri  See  Taylor  v.  Hilary,  1  Cr. 
M.  R.  741. 

(»)  Foster  t.  Dawher,  6  Exch.  861. 
King  v.  Gillett,  7  M.  &  W.  55,  is  im- 
portant with  reference  to  the  point  here 
adverted  to.  See  also  Harris  v.  Carttr, 
3  E.  &  B.  559 ;  Daris  v.  Bomford,  6  I 
H.  &  X.  245.  I 

(<)  Foster  v.  Dawber,  supra.  | 

(u)  A  vested  right  of  action  can  only  ] 
be  got  rid  of  by  a  release  or  an  accord 
and    satisfaction :    per     Williams,  J., 
Cook  V.  Lister,  13  C.  B.,  N.S.,  587,518. 
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simple  contract.  If  the  contract  be  by  bond  or  covenant,  it 
^an  be  determined  only  by  something  of  an  equal  or  higher 
nature  {x )  :  but  upon  a  mere  simple  contract  it  is  clear  that 
the  debtor  may  give  anything  of  inferior  value  in  satisfac- 
tion of  the  sum  due,  provided  it  be  not  part  of  the  sum 
itself ;  "  for  "if  the  creditor  had  the  money  itself,  he  might 
buy  with  it  a  thing  of  however  inferior  value,  and  that 
contract  would  be  good ;  so  he  may  accept  the  same  thing 
in  satisfaction  of  the  whole  sum,  and  that  contract  is  good  "  ; 
80  anything,  which  can  be  a  consideration  and  a  new 
independent  benefit  to  the  person  entitled  to  the  larger 
sum,  may  be  accepted  in  satisfaction  (y). 

The  reason  why,  as  just  stated,  part  payment  cannot  be 
pleaded  in  satisfaction  of  a  debt,  is  thus  explained  in  the  case 
of  Sibree  v.  Tri])})  above  cited  :  "  It  is  undoubtedly  true  that 
payment  of  a  portion  of  a  liquidated  demand,  in  the  same 
manner  as  the  whole  liquidated  demand  ought  to  be  paid,  is 
imyment  only  in  part,  because  it  is  not  one  bargain  but  two, 
viz.,  payment  of  part,  and  an  agreement  without  consideration 
to  give  up  the  residue."  But  if  you  substitute  for  a 
sum  of  money  a  piece  of  paper  or  a  stick  of  sealing-wax  it 
is  different,  and  the  bargain  may  be  carried  out  in  its  full 
integrity.  A  man  may  give  in  satisfaction  of  a  debt  of 
100^.,  a  horse  of  the  value  of  6Z.,  but  not  5Z.  If,  however, 
the  time  or  place  of  payment  of  the  money  given  in  satis- 
faction be  different  from  that  of  the  debt  due,  the  smaller 


{x)  Ante,  p.  290.     Wilson  v.  Brad-  mont    v.    Greathead,    2   C.    B.    494  ; 

dyll,    9  Exch.  718 ;     Rippinghall  v.  Goodwin  v.   Cremer,   18  Q.  B.   757 ; 

Lloyd,  5  B.    &  Ad.    742;    cited  per  Cook   v.    Hopewell,    11    Exch.    555; 

Bramicell,B.,  Kirk  ^.Gibbs,  IB..  Si's.  Beer  v.  Foakea,  11  Q.  B.  D.  221;  9 

814.  App.  Cas.  605. 

(?/)  Per  Parke,  B.,  Sibree  t.   Tripp,  Fimiel's  case,    5   Rep.    117,  which 

15  M.  &  "W.  33,  34,  where  Cumber  v.  was  an  action  of  debt  upon  a  bond,  is 

Wane,  Stra.  426,  1  Sm.  L.  C,  9th  ed.,  a  leading  authority  on  the  above  sub- 

366,  is  observed  upon ;   Grinisley   v.  ject,  and  is  discussed  at  great  length 

Parser,  3  Exch.  610,  following  rf<«er-  in  the  judgments  in  Beery.   Foakes, 

tall  V.  Farkimon,  16  M.  &  W.  752.  ubi  supra.     See  Bidder  v.  Bridges,  37 

See  Gaskill  v.  Skene,  14  Q.   B.  664  ;  Ch.  D.  406. 
Thatne  v.  Boast,  12  Q.  B.  808  ;  Beau- 


^98 


Deed — when 
requisite  at 
conimou 
law. 


THE  STATUTE   OF   FRAUDS. 

sum  may  be  a  satisfaction  of  the  larger,  ex.  gr.,  "if  for 
money,  you  give  a  negotiable  security,  you  pay  it  in  a 
different  way  ;  the  security  may  be  worth  more  or  less,  it  is- 
of  uncertain  value  "  (z),  and  may,  therefore,  in  law,  be  an 
equivalent  for  a  larger  amount  actually  due. 

The  withdrawal  by  defendant  of  a  plea  of  infancy  has 
been  held  to  be  a  sufficient  consideration  for  an  agreement 
by  the  plaintiff  to  accept  a  smaller  in  satisfaction  of  a  larger 
sum  (a). 

The  technical  rule  of  our  common  law  above  adverted  to 
has  not  been  directly  affected  by  the  Judicature  Acts  (b). 

Thus  much  then  as  to  the  mode  of  discharging  a  parol 
contract  at  common  law ;  and  now,  assuming  that  the 
characteristics  of  a  contract,  special  or  simple,  have  been 
sufficiently  exhibited,  one  question  which  may  reasonably 
be  supposed  to  have  suggested  itself  yet  remains  to  be 
answered  :  Is  a  deed,  under  any,  and  if  so,  under  what 
circumstances,  indispensable  to  the  validity  of  a  transaction 
by  our  law?  Without  attempting  fully  to  answer  this 
question,  I  may  observe  that  there  are  certain  transactions 
which  at  common  law,  and  certain  other  transactions 
which  by  statute,  are  required  to  be  evidenced  by  deed.  At 
Common  law,  no  incorporeal  right  or  hereditament  can  b€ 
created  or  transferred  otherwise  than  by  deed ;  such  a  rigW 
is  said  to  lie  in  grant  and  not  in  livery  (c),  and  to  pass  bj 
the  mere  delivering  of  the  deed  of  grant  or  of  assignment : 


(«)  Ver  Aldertm,  B.,  Sibreev.  Tripp, 
16  M.  &  "W.  38  ;  per  Parle,  B.,  Cur- 
letci*  V.  Clarke,  3  Exch.  378.  See  also 
Zyth  V.  Ault,  7  Exch.  669 ;  Jones  v. 
Sawkiiu,  5  C.  B.  142 ;  and  cases, 
supra,  n.  (y). 

(a)  Cooper  v.  Parker,  14  C.  B.  118  ; 
S.  C,  15  C.  B.  822. 

(4)  Vide  per  i/mwW,  M.  R.,  Coiildery 
V.  Bartrum,  19  Ch.  D.  394,  399.  In 
Goddard  v.  O'Brien,  9  Q.  B.  D.  37,  a 
cheque  for  £100,  payable  on  demand, 
and  accepted  in  satisfaction,  was  held  a 


good  accord  and  satisfaction  for  a  deb 
of  £125  7».  9d. 

(e)  Incorporeal  property  is  so  termo 
because  it  has  no  corpiu,  and  is  no 
tangible  or  visible,  but  exists  only  ii 
legal  contemplation.  It  may  indeei 
prodttce  something  substantial  an 
beneficial  to  the  owner,  as  in  th 
instance  of  the  right  to  tithes;  but 
being  incapable  of  actual  possession 
and  passing  by  the  mere  deed  of  grant! 
it  is  therefore  said  to  lie  in  grant 
The  possession  of  corporeal   propert 
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a  right  of  common,  for  instance,  which  is  a  profit  a  prendre, 
.or  a  right  of  way,  which  is  an  easement  or  right  in  nature 
f  an  easement,  cannot   be  granted    or   conveyed  in  fee 
imple,   for  hfe,   or  for  years,   without   a  deed  (d).     An 
uctioneer,  accordingly,  who   is  employed   under  a  parol 
greement  to  sell  goods  upon  the  premises  of  a  third  party, 
as  no  such  interest  in  the  goods  as  will  make  the  licence 
ven  him   to  enter   upon  the  premises   for  the  purpose 
of  selling  them  irrevocable  (e).     Again,  at  common  law,  an 
authority  to  an  agent  to  execute  a  deed  for  his  principal  must 
itself  be  under  seal  (/).    A  corporation  must  in  general  con- 
tract by  deed  (g) .      A  gift  of  a  chattel  inter  vivos,  if  not  per- 
fected by  delivery,  must  be  evidenced  by  deed  {h).     And  a 
mere  verbal  gift  of  a  chattel  to  a  person  in  whose  possession 
it  is  does  not  pass  any  property  in  the  chattel  to  the  donee  (i). 
,"By  the  law  of  England,"  says  Lord  Tenterden  (k),  "in  order 
to  transfer  property  by  gift,  there  must  either  be  a  deed  or 
instrument  of  gift  (l),  or  there  must  be  an  actual  delivery  of 
the  thing  to  the  donee," 


if 


on  the  other  hand,  ex.  gr.,  houses  and 
land,  is  capable  of  actual  and  visible 
deliver)'  and  transfer,  and  is  therefore 
said  to  lie  in  livery  (meaning  delivery 
of  seisin  or  possession) :  Chitt.  Gen. 
Pr„  vol.  1,  p.  203. 

By  Stat.  8  &  9  Yict.  c.  106,  s.  2, 
a  corporeal  hereditament  ' '  shall,  as 
regards  the  conveyance  of  the  imme- 
diate freehold  thereof,  be  deemed  to  lie 
in  grant  as  well  as  in  livery." 

(rf)  Wood  v.  Zeadbitier,  13  M.  &  "W, 
838  (which  is  a  leading  case  upon  this 
subject) ;  Adams  v.  Andreivs,  15  Q.  B. 
284,  296;  Bird  v.  Higgimon,  6  Ad. 
&  E.  824 ;  S.  C,  2  Id.  696 ;  Thomas 
V.  Fredericks,  10  Q.  B.  775  ;  Williams 
V.  Morris,  8  M.  &  W.  488.  See  Smart 
V.  Jones,  15  C.  B.,  N.  S.,  717. 

[e)  Taplin  v.  Florence,  10  C.  B.  744. 

(/)  Harrison  v.  Jackson,  7  T.  B,. 
207,  210;  Wilks  v.  Back,  2  East, 
142  ;  6  E.  R.  409  ;  Berkeley  \.  Hardy, 
6  B.  &  C.  355 ;  Judgm.,  Hunter  v. 
Parker,  7  M.  &  W.  343. 

ig)  Post,  Chap.  VII.,  s.  1. 


(h)  Irons  v.  Smallpiece,  2  B.  &  Aid. 
551  ;  21  R.  R.  295.  See  Cochrane  \. 
Moore,  25  Q.  B.  D.  57,  where  in  the 
judgment  of  Fry,  L.  J.,  and  Boicen, 
L.  J.,  this  question  is  gone  into  most 
fully.  A  chattel  may  be  mortgaged  by 
parol.  Flory  v.  Denny,  7  Exch.  581 
(which  shows  that  "there  may  be  a 
mortgage  of  chattels,  as  distinguished 
from  a  pledge,  without  delivery :  "  per 
Williams,  J.,  Manghan  v.  Sharpe, 
17  C.  B.,  X.  S.,  464).  See  Barton  T, 
Gainer,  3  H.  &  X.  387. 

(i)  Shower  v.  Pilck,  4  Exch.  478; 
Bourne  v.  Fosbrooke,  18  C.  B.,  N.  S,, 
515,  524. 

{k)  Irons  v.  Smallpiece,  2  B.  & 
Aid.  552;  21  R.  R.  395.  See  Congreve 
v.  Evetts,  10  Exch.  298 ;  Baker  v. 
Gray,  17  C.  B.  462. 

(/)  The  expression  here  attributed 
to  the  learned  Judge  seems  to  imply 
that  the  assignment  of  a  chattel  may  be 
effected  by  an  instrument  not  under 
seal — a  proposition  unsustainable  by  the 
authorities:  see  per  Maule,  J.,  Lunn 
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Deed-when       Under  the  statute  law,  the  transfer  of  certain  kinds  of 

required  by 

^e  statute  property  is  expressly  required  to  be  by  deed.  For  instance, 
the  Eeal  Property  Amendment  Act  (8  &  9  Vict.  c.  106)  pro- 
vides (s.  3),  that  a  feoffment  (unless  made  under  a  custom 
by  an  infant)  shall  be  void  at  law  if  not  evidenced  by  deed — 
that  a  partition,  exchange  (except  of  copyholds),  or  lease 
required  by  law  to  be  in  writing,  an  assignment  of  a  chattel 
interest  (not  being  copyhold),  or  a  surrender  in  writing  of  an^ 
interest  in  any  hereditament  not  being  a  copyhold  and  not 
being  an  interest  which  might  by  law  have  been  created 
without  writing,  shall  also  be  void  at  law  unless  made  by 
deed.  So  under  the  Merchant  Shipping  Act,  1894  (57  & 
68  Vict.  c.  60),  8.  24,  the  transfer  of  any  registered  ship,  or 
any  share  therein,  to  a  person  qualified  to  be  owner  of  a 
British  ship,  is  to  be  effected  by  bill  of  sale  or  instrument 
iinder  seal,  in  the  form  given  in  the  Schedule  to  the  Act.; 
And  the  statute  in  question  likewise  contains  provisions^ 
(ss.  31  (1),  37)  regulating  the  mode  of  mortgaging  a  ship; 
or  any  share  therein,  and  of  making  a  transfer  of  such 
mortgage,  for  either  of  which  purposes  a  deed  is  expressly 
rendered  necessary. 

It  would  be  of  little  use,  even  did  space  permit,  to  enume- 
rate the  various  contracts,  to  the  validity  of  which  a  deed 
or  a  writing  not  under  a  seal  is  rendered  necessary  by  the 
statute  law.  When  difficulty  arises  in  regard  to  any  con- 
tract or  transaction  regulated  by  statute,  such  difficulty 
must  be  solved  by  reference  to  the  precise  words  of  the 

T.  Thornton,  1  C.  B.  381,  382,  and  note  ^ognised  in  Hope  v.  HayUy,  5  E.  ft 

by  Serjt.  Manning,  Id.  381  (rf).      Cf.  B.    846),   is   founded  on  the  ma3um, 

also  Cochrane  v.  Moore,  25  Q.  B.  D.,  "Nemo  dat  qui  nonhabet:"  per ^n/fei, 

at  pp.  61,  62.     In  Ould»  t.  Harrison,  J.,   Chidell  v.   Galatcorthy,  6   C.  B., 

10   Exch.   575,   Parke,  B.,  observes,  N.  S.,  478.      See  Carr  t.  Allatt,  27j 

♦'  It  has  been  held  that  a  gift  is  not  L.  J.  Ex.   385.     As  to  the  effect  of  a, 

binding  unless  it  be  by  de»i,  or  the  grant  of  a  chattel  by  deed,  see  further, 

subject  of  the  gift  be  actually  delivered ;  Siggers  v.  Evans,   5    £.   &   B.   367; 

but  if  the  point  were  res  nova  it  would  Reeve  t.  Whitmore,  33  L.  J.  Chanc. 

perhaps  be  decided  differently."    The  63;  S.  C,  32  Id.  497. 
decision  in  Lunn  v.  Thornton,  supra 
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Legislature  applicable  to  the  particular  case;  and  general 
principles  cannot,  it  is  obvious,  be  deduced  from  special  and 
arbitrary  enactments.  Upon  this  part  of  the  subject, 
therefore,  nothing  further  will  here  be  said;  and,  in  a 
later  Chapter,  I  shall  proceed  to  speak  of  certain 
IjBbontracts  required  for  the  most  part  to  be  in  writing  by 
the  Law  Merchant  (m). 

W^  (ot)  In  the  preceding  Chapter  no  re-  regard  to  the  necessity  for  a  stamp  or 
ference  has  been  made  to  the  Stamp  its  amount,  technical  treatises  must  be 
Acts.      Where  any  doubt   occurs   in      consulted. 


B.C.L. 


D  D 


Formation 
of  the  con- 
tract. 
•Sale  or 
agreement 
to  sell. 

Definition 
of  "goods." 


i 


CHAPTEK  m. 

THE    CONTRACT    OF    SALE    OF    GOODS. 

The  law  relating  to  the  sale  of  goods  has  been  codified 
by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71).    In 
the  following  pages  the  main  provisions  of  the  Act  are  sei 
forth.     It  should  be  observed  that  although  the  Act  has 
made  much  of  the  case  law  dealing  with  the  subject  of  the 
contract  of  sale  matter  of  statutory  enactment,  in  its  saving 
clauses   it  expressly    saves   (1)   the   rules   of    bankruptcy 
relating  to  contracts  of  sale ;  (2)  the  rules  of  the  commoE 
law  including  the  law  merchant,  except  where   they  are 
inconsistent  with  the  provisions  of  the  Act,  more  particu- 
larly the  rules  relating  to  the  law  of  principal  and  agent 
and   to   the   effect  of  fraud,  misrepresentation,  duress  oi 
coercion,   mistake,   or   other  invalidating   cause ;    (3)  the 
enactments  relating  to  Bills  of  Sale,  and  certain  enactmento 
affecting  the   sale  of  goods  (ex.  gr.,  the  Sale  of  Foods  am 
Drugs  Acts),  and  also  expressly  excludes  from  its  operatioi 
any  transaction  in  the  form  of  a  contract  of  sale  which  i 
intended  to  operate  by  way  of  mortgage,  pledge,  charge,  oi 
other  security  (a). 

A  contract  of  sale  of  goods  is  a  contract  whereby  th« 
seller  transfers,  or  agrees  to  transfer,  the  property  in  goodi 
to  the  buyer  for  a  money  consideration  called  the  price  (6)j 
"  Goods  "  include  all  chattels  personal  other  than  things  i^ 


61. 


(a)  As  to  these  saring  clatises,  cf.  s.  {b)  8.  1,  subs.  1. 
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action  and  money,  and  in  Scotland  all  corporeal  moveables 
except  money  (c).     The  term  includes  also  emblements  (in 
Scotland  "  industrial  growing  crops  ")  and  things  attached 
to  or  forming  part   of  the  land  which  are  agreed  to  be 
severed   before    sale,   or    under  the  contract  of  sale  (d). 
fl^he  goods   may  be   either   "specific,"  i.e.,  identified  and 
agreed   upon    at   the   time    the   contract  is  made  (e),   or 
"  unascertained,"    i.e.,    defined    by    description   only  (/). 
his  latter    class   includes    "  future   goods "    or  such    as 
e   to   be  manufactured  or  acquired  by  the    seller  after 
the   contract   is   made  (</).     A   contract   of    sale   may  be 
absolute  or  conditional  (/«).     If  under  the  contract  of  sale 
the  property  -  in  the  goods  is  transferred  from  the  seller 
to  the   buyer,   the   contract  is   called  a   "  sale " ;    but  if 
the  transfer    of   the    property   in   the    goods  is    to   take 
place    at  a   future   time,   or    subject    to   some    condition 
thereafter    to     be    fulfilled,    the    contract    is    called    an 
"agreement  to   sell"(i).     An  agreement  to  sell  becomes 
a  sale   when    the    time   elapses,   or    the    conditions    are 
iulfilled  subject  to  which  the  property  in  the  goods  is  to 
be  transferred  (/j).     It  will  be  seen  that  the  statute  contem- 
I  i  plates  what  the  common  law  recognised,  that  the  property 
\  in  the  goods  may  pass  from  the  seller  to  the  buyer  by  the 
'  contract  itself.     The  civil  law  regarded  the  objective  test  of 
-  delivery  as  determining  when  the  property  passed.     Capacity  ^^^J  ^ 
to  buy  and  sell  is  regulated  by  the  general  law  concerning 
capacity  to  contract  and  to  transfer  and  acquire  property  (I). 
Where  necessaries  are  sold  and  delivered  to  an  infant,  or  to 
a  person  who  by  reason  of  mental  incapacity  or  drunken- 
mess  is  incompetent  to  contract,  he  must  pay  a  reasonable 


li 


{e)  S.  62,  subs.  1 . 
{d)  S.  62,  subs.  1. 
{e)  Id. 

(/)  Chaltners  on  the  Sale  of  Goods 
.^ct,  1893. 
is)  S.  62,  subs.  1,   cf.   also  s.  5, 


subs.  1. 

(A)  S.  1,  subs.  2. 
(i)  S.  1,  subs.  3. 
(k)  S.  1,  subs.  4. 
(0  S.  2,  cf.  post,  Chap. 
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Formalities 
of  the  con- 
tract. 


Statute  of 
Frauds. 


price  therefor ;  **  necessaries  "  being  goods  suitable  to  the 
condition  in  life  of  the  infant  or  person,  and  to  his  actual 
requirements  at  the  time  of  the  sale  and  delivery  (?«)• 

Subject  to  what  is  said  in  a  later  paragraph,  and  to  the 
provisions  of  certain  Acts  of  ParUament  (n),  and  to  the 
law  affecting  the  formalities  of  contracts  to  which  corpora- 
tions are  parties  (o),  a  contract  of  sale  may  be  made  in 
writing  (either  with  or  without  seal),  or  by  word  of  mouth, 
or  partly  in  writing  and  partly  by  word  of  mouth,  or  may 
be  implied  from  the  conduct  of  the  parties  (p).    All  contracts 
for  the  sale  of  goods  when  "  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,"  are  of  course 
within  the  operation  of  s.  4  of  the  Statute  of  Frauds,  which 
is  still  in  force  (q).     Contracts  for  the  sale  of  goods  for  the 
price  of  101.  or  upwards  fell  within  the  now  repealed  ITth 
section  of  that  Act.     This  section  enacted  that  "  no  contract 
for  the  sale  of  any  goods,  wares,  or  merchandises,  for  the 
price  of  lOZ.  sterling  or  upwards,  shall  be  allowed  to  \n 
good,  except  the  buyer  shall  accept  part  of  the  goods  w 
sold,  and  actually  receive  the  same  :  or  give  something — ^ii 
earnest  to  bind  the  bargain  ;  or  in  part  of  payment — or  tha 
some  note  or  memorandum  in  writing  of  the  said  bargaii 
be  made  and  signed  by  the  parties  to  be  charged  by  sucl 
contract  or  their  agents  thereunto  lawfully  authorised"  (r) 
At  one  time,  it  was  thought  doubtful  whether  the  abov 
section  was  applicable  to  any  executory  contract,  the  subject 


(m)  Id. 

hi)  Post,  p.  406.  See  the  Merchant 
Shipping  Act,  1894  (67  &  58  Vict.  c. 
60),  88.  24,  31,  (1),  37,  andante,  p.  400. 
As  to  sale  of  i«culpture  with  cop)'Tight, 
see  54  Geo.  III.  c.  66. 

(o)  8.  3. 

(p)  S.  3.  See  contract  with  mercan- 
tile persons,  Bk.  II.,  Chap.  7,  s.  I, 
post,  p.  595  et  seq. 

{q)  See  ante.  Chap.  2. 

(r)  This  section  concerned  only  direct 
sales — not  contracts  relating  to  or  con- 
nected with  them  :  Judgm.,  Warlow  v. 


JIatrUon,  1  E.  &  E.  317.  I 
Harnor  v.  Orovet,  15  C.  B.  674,  MaM 
J.,  observes  that  the  object  of  tn 
Statute  of  Frauds,  "as  appears  ixo\ 
its  title  and  preamble,  was  to  preveij 
frauds  and  perjuries;  the  Legislattu 
knew  that  parties  who  make  bargaii 
with  each  other  often  take  ver)-  diffiBrej 
views  of  them ;  and  therefore  th^ 
provided,  in  order  to  remove  the  tempti 
tion  as  much  as  possible,  that  in  casj 
of  contracts  for  the  sale  of  goods  ej 
ceeding  the  value  of  10/.  the  contraq 
or  some  note  or  memorandum  thereo 
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matter  of  which  did  not  exist  at  the  time  of  contracting,  or 
was  to  be  delivered  afterwards  (s) ;  and,  accordingly,  by  the 
^-  7th  section  of  Lord  Tenterden's  Act  (9  Geo.  IV.  c.  14),  the 
^fenactment  in  question  was  expressly  extended  "  to  all  con- 
tracts for  the  sale  of  goods  of  the  value  of  101.  sterling  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of 
^uch  contract  be  actually  made,  procured,  or  provided,  or 
t  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same 
tit  for  delivery." 

It  will  be  noticed  that  the  language  of  the  17th  section 

differed  from  that  of  the  4th  section  (t)  of  the  Statute  of 

Frauds  in  the  words  affecting  the  efficacy  of  the  contract ; 

for,  whereas  the   last-mentioned   section  merely  provides 

that  "  no  action  shall  be  brought "  in  any  one  of  the  cases 

therein  specified,  unless  the  agreement  sued  upon  be  in 

writing,  the  17th    section   said   that  no  contract  therein 

referred   to   should   be  "allowed  to  be  good"  if  it  were 

neither  part  performed  in  the  manner  there  specified,  nor 

evidenced  by  writing. 

It  was  in  consequence  formerly  held,  that  while  the  4th 

I  section  of  the  Act  did  not  avoid  contracts  not  signed  in  the 

,  manner  thereby  prescribed,  but  only  precluded  any  right 

I  of  action  upon  them,  the  17th  section  was  stronger,  and 

r  avoided  contracts  not  made  as  it  directed  {u) .  More  recently, 

however,  opinions  were  expressed  that,  notwithstanding  the 

difference  of  language,  the  effect  of  the  sections  was  the 

same.     "In  my  opinion,"  said  Brett,  L.  J.,  in  Britain  y. 

•^hall  be  in  writing.     The  intention  of      reference  to  them." 

the  Legislature  was  that  the  writing  (a)  See  the  remarks  of  Littledale,  J., 


should  be  the  evidence,  and  the  only  in  Smith  v.  Surman,  9  B.  &  C.  574 ; 

efvidence,   of   the   contract,    and    that  Groves  v.  £uck,  3  M.  &  S.  178. 
there  should  be  no  occasion  to  look  be-  (t)  See  ante,  p.  374. 

Tond  it.     The  usages  of  trade   (post,  («)  PerSosanquet,  J.,  Layt/ioarp  y. 

Chap.  6)  form  the  exception,  because  Bryant,  2  Bing.  2f.  C.  747. 
parties  are  supposed  to  contract  with 
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Eossiter  (x),  "  no  distinction  exists  between  the  4th  and  17th 
sections  of  the  statute  ;"  and  in  Maddison  v.  Alderson  (y), 
Lord  Blackburn  remarked  : — "  I  think  it  is  now  finally 
settled  that  the  true  construction  of  the  Statute  of  Frauds, 
both  the  4th  and  the  17th  sections,  is  not  to  render  the 
contracts  within  them  void,  still  less  illegal,  but  it  is  to 
render  the  kind  of  evidence  required  indispensable  when  it 
is  sought  to  enforce  the  contract." 

Keeping  the  above  remarks  in  mind,  we  see  that  it  was 
impossible  to  mamtain  an  action  upon  any  contract  under 
the  17th  section  for  the  sale  of  goods  of  the  value  of  10/. 
or  upwards,  unless  there  was  on  the  part  of  the  buyer 
an  acceptance  and  actual  receipt  of  part  of  the  goods,  or 
something  given  by  way  of  earnest  or  in  part  payment,  or 
unless  there  was  a  note  or  memorandum  in  writing  of  the 
bargain  signed  by  the  parties  to  be  charged  thereby,  or 
their  agents. 
Section  4  of       The   17th   section  of   the    Statute   of   Frauds,  and  the 

the  Sale  of 

Goods  Act,  section  of  Lord  Tenterden's  Act  alluded  to  above,  have 
been  repealed  by  the  Sale  of  Goods  Act,  1893.  The  4th 
section  (z)  of  this  last-mentioned  Act  has  in  its  first  two 
sub-sections  reproduced  in  somewhat  altered  language  these 
repealed  enactments.  The  words  of  the  1st  sub-section 
are:  "a  contract  for  the  sale  of  any  goods  of  the  value 
of  101.  or  upwards  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  I 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  contract,  or  in  part  payment,  or  unless  some  note 
or  memorandum  in  writing  of  the  contract  be  made  and 
signed  by  the  party  to  be  charged  or  his  agent  in  that 
behalf." 

As  regards  alterations  in  language,  "value"  is  substi- 

(x)  11  Q.  B.  D.  123,  127.  5tli  ed.,  p.  G28.      See  also  Lucm  t. 

(y)  8  App.  Cas.  467,  488  ;  Milei/  v.  Dixon,  22  Q.  B.  D.  at  p.  360. 
Sweeting,  9  C.  B.,   N.  S.,  843  ;  and  (s)  The  provisions  of  this  section  do 

see  Pollock,    Principles   of    Contract,  not  apply  to  Scotland. 


1893. 
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tuted  for  "price"  to  give  effect  to  cases  which  held  that 
such  was  the  operation  of  the  construction  of  Lord 
Tenterden's  Act  with  the  17th  section  (a).  Further,  the 
words  "enforceable  by  action"  are  used  in  place  of 
"allowed  to  be  good"  in  conformity  with  what  has  been 
said  above  as  to  the  identity  of  the  4th  and  17th  sections 
in  affecting  the  efficacy  of  the  contract.  Other  slight 
alterations  will  be  noticed,  but  they  do  not  call  for  any 
remark.  The  2nd  subsection  runs  thus:  "the  provisions 
of  this  section  apply  to  every  such  contract,  notwith- 
standing that  the  goods  may  be  intended  to  be  delivered  at 
some  future  time,  or  may  not  at  the  time  of  such  contract 
be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for 
deHvery."  The  effect  of  this  subsection  is  to  bring 
executory  contracts  within  the  provisions  of  the  section, 
and  so  make  the  necessary  formalities  the  same  in  their 
case  as  in  the  case  of  executed  contracts,  exactly  as  the 
repealed  section  of  Lord  Tenterden's  Act  had  done. 

Let  us  in  the  next  place  consider  what  are  the  requisites 
that  must  be  complied  with  in  the  case  of  contracts  for  the 
sale  of  goods  of  the  value  of  101.  or  upwards,  whether  such 
contract  be  executed  or  only  executory,  in  order  to  satisfy 
the  section  of  the  Sale  of  Goods  Act,  1893,  set  out  above. 
The  section  enacts  that  such  a  contract  shall  not  be  enforce- 
able, unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 
!  and  actually  receive  the  same :  or  give  something — in 
earnest  to  bind  the  contract;  or  in  part  of  payment,  or 
!  unless  some  note  or  memorandum  in  writing  of  the  contract 
be  made  and  signed  by  the  party  to  be  charged  or  his  agent 
in  that  behalf. 

(a)  Cf.  Harman  v.  Reeve,  25  L.  J.  ed.,  from  which  source  the  above 
C.  P.  257,  and  Chalmers  on  the  Sale  words  are  taken).  Ci.  also  pp.  143, 
of  Goods  Act,   1893,  at   p.   13    (2nd       144. 
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Actual  What,  then,  is  an  actual  receipt  of  goods  sufficient  to 

receipt.  .  \  r  o 

satisfy  the  section  of  the  Act  above  set  out  ?  In  considering 
this  question,  as  also  in  considering  the  other  alternative 
requisites  of  the  section,  reference  will  be  made  to  decisions 
upon  the  corresponding  portions  of  the  repealed  17th 
section  of  the  Statute  of  Frauds.  Now,  a  receipt  implies 
delivery  (&),  which  may  be  actual  or  constructive ;  the 
statutory  words  'actual  receipt '  signifying  *'  deHvery  of  the 
possession  of  the  goods  on  behalf  of  the  vendor  to  the 
vendee,  and  the  receipt  of  the  possession  by  the  vendee  (c). 
A  *  constructive  receipt '  may  of  course  be  evidenced  in  very 
many  dififerent  ways.  "Where  goods  are  ponderous  and 
incapable  of  being  handed  over  from  one  to  another,  there 
need  not,"  says  Lord  Kenyon,  C.  J.,  "  be  an  actual  dehvery ; 
but  it  may  be  done  by  that  which  is  tantamount,  such  as 
the  delivery  of  the  key  of  a  warehouse  in  which  the  goods 
are  lodged,  or  by  delivery  of  other  indiciu  of  property  "  {d). 
The  larger  the  bulk  of  the  goods,  indeed,  the  more  imprac- 
ticable does  a  manual  receipt  become ;  something  there 
must  consequently  be  in  the  nature  of  constructive  receipt 
as  there  is  constructive  delivery  (e).  If,  however,  there  be 
no  delivery,  either  actual  or  constructive,  there  can  be  no 
receipt.  Suppose,  for  instance,  that  after  negotiations  have 
taken  place  for  the  sale  of  goods,  some  act  remains  to  be 
done  by  the  purchaser,  which  must  necessarily  precede 
dehvery,  as  the  selection  and  marking  of  growing  timber ; 
while  such  act  remains  to  be  done  there  can  be  no  delivery 
to,  and  consequently  no  receipt  by,  the  purchaser  (/). 
Acceptance.  What,  in  the  next  place,  is  an  acceptance  of  goods  within 
the  meaning   of    the   section  ?      There   was   considerable 


(i)  Per  Parke,  B.,  Saunders  v.  Topp, 
4  £xch.  394. 

(c)  FaritM  v.  Holme,  16  M.  &  W. 
119,  123;  cited  per  Crompton,  J., 
Cattle  V.  Sworder,  6  H.  &  N.  838. 

(rf)  Chaplin  v.  Rogers,  1  East,  192, 
194  ;  6  K.  R.  249 ;  Marshall  \.  Green, 


IC.P.  D.35,41.  SeeBentally.Bum, 
3  B.  &  C.  423.  Farina  v.  SoIpu, 
supra.  I 

{e)  Per  Williams,  J.,  Bushel  t. 
Wheeler,  15  Q.  B.  445.  I 

(/)  Aeraman  v.  Morriee,  8  C.  B. 
449. 
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conflict  of  opinion  as  to  what  was  the  meaning  of  "  accept- 
ance "  within  the  Statute  of  Frauds,  and  not  a  little 
straining  to  exempt  from  the  operation  of  that  statute 
cases  in  which  it  was  pleaded.  In  Taylor  v.  Smith  (g) 
Lord  HerscheU  said,  referring  to  the  Statute  of  Frauds, 
"  acceptance  is  not  used  in  the  statute  according  to  its 
common  acceptance,  and  in  what  precise  sense  it  is  used 
has  never  been  determined."  The  Sale  of  Goods  Act, 
1893,  in  the  3rd  subsection  of  the  section  we  are  now 
considering  {i.e.,  the  4th),  declares  that:  "There  is  an 
acceptance  within  the  meaning  of  this  section  when  the 
buyer  does  any  act  in  relation  to  the  goods  which  recognises 
a  pre-existing  contract  of  sale  whether  there  be  an  accept- 
ance in  performance  of  the  contract  or  not."  This  sub- 
section adopts  the  language  of  Boicen,  L.  J.,  in  Pcuje  v. 
Morgan  (h).  The  facts  in  that  case  (i)  were  as  follows : 
There  had  been  a  sale  of  wheat  by  samples  to  the  defend- 
ant, who,  having  received  a  number  of  sacks,  deUvered 
under  the  contract  into  his  premises,  opened  them  and 
examined  their  contents  to  see  if  they  were  equal  to  sample. 
Immediately  after  so  doing,  he  gave  notice  to  the  seller 
that  he  refused  the  wheat  as  not  being  equal  to  sample. 
The  jury  found  a  verdict  for  the  plaintiff,  and  on  appeal  it 
was  argued  that  there  had  been  no  sufficient  acceptance 
within  the  statute.  "  It  seems  to  me,"  said  Brett,  M.  E., 
"that  the  case  of  Kibble  v.  Goiigh  (k)  lays  down  the 
governing  principle  with  regard  to  the  question  whether 
there  is  evidence  of  an  acceptance  to  satisfy  the  17  th 
section  of  the  Statute  of  Frauds.  It  was  there  pointed  out 
that  there  must  be  under  the  statute  both  an  acceptance 
and  an  actual  receipt,  but  such  acceptance  need  not  be  an 
absolute  acceptance  ;  all  that  is  necessary  is  an  acceptance 

iff)  1893,  2  Q.  B.   65  (C.  A.),  at  (2nd  ed.). 

P-  70.  (i)  15  Q.  B.  D.  228. 

'      {h)  Cf.  infra,  and  see  Chalmers  on  (A)  38  L.  T.  N.  S.  204. 
1 1  the  Sale  of  Goods  Act,  1893,  at  p.  14 
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which  could  not  have  been  made  except  upon  admission 
that  there  was  a  contract,  and  that  the  goods  were  sent  to 
fulj&l  that  contract.  Cotton,  L.  J.,  in  giving  judgment  in 
that  case,  said,  "All  that  is  wanted  is  a  receipt  and  such 
an  acceptance  of  the  goods  as  shows  that  it  has  regard  to 
the  contract,  but  the  contract  may  yet  be  left  open  to 
objection :  so  that  it  would  not  preclude  a  man  from 
exercising  such  a  power  of  rejection.  I  think  that  in  this 
case  enough  had  been  done  to  satisfy  the  statute."  The 
Master  of  the  Eolls  then  reviewed  the  evidence  and  con- 
tinued, "  How  could  the  defendant  have  had  these  sacks 
taken  into  his  mill,  and  there  opened  and  examined,  with- 
out a  recognition  of  the  existence  of  a  contract  entitling 
him  so  to  deal  with  them  ?  How  could  any  reasonable  man 
come  to  any  other  conclusion  from  his  dealing  with  them 
than  that  he  had  made  a  contract  of  purchase  with  regard 
to  them,  and  that  the  goods  were  delivered  to,  and  received 
by  him  under  such  contract,  and  examined  by  him  to  see 
if  they  were  according  to  the  contract?  It  seems  to  me 
clear  that  under  these  circumstances  there  was  evidence 
for  the  jm-y  of  an  acceptance  within  the  meaning  of  the 
statute.  I  can  conceive  of  many  cases  in  which  what  is 
done  with  regard  to  the  delivery  and  receipt  of  the  goods 
may  not  afford  evidence  of  an  acceptance.  Suppose  that 
goods  being  taken  into  the  defendant's  warehouse  by  the 
defendant's  servants,  directly  he  sees  them,  instead  of 
examining  them,  he  orders  them  to  be  turned  out,  or  refuses 
to  have  anything  to  do  with  them.  There  would  then  be 
an  actual  delivery,  but  there  would  be  no  acceptance  of  the 
goods,  for  it  would  be  quite  consistent  with  what  was  done 
that  he  entirely  repudiated  any  contract  for  the  purchase 
of  the  same.  I  rely  for  the  purposes  of  my  judgment  in 
the  present  case  on  the  fact  that  the  defendant  examined 
the  goods  to  see  if  they  agreed  with  the  sample.  I  do  not 
see  how  it  is  possible  to  come  to  any  other  conclusion  with 
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regard  to  that  fact,  than  that  it  was  a  dealing  with  the 
goods  involving  an  admission  that  there  was  a  contract." 
"  The  statute  says,"  remarked  Boicen,  L.  J.,  in  the  same 
case,  "  that  the  contract  shall  not  be  good  unless,  among 
other  alternative  requisites,  there  has  been  an  acceptance 
and  actual  receipt  of  some  part  of  the  goods.  Having 
regard  to  the  mischiefs  at  which  the  statute  was  aimed, 
it  would  appear  a  natural  conclusion  that  the  acceptance 
contemplated  by  the  statute  was  such  a  dealing  ivith  the 
goods  as  amounts  to  a  recognition  of  the  contract." 

In  a  recent  case  (Z)  the  goods  were  delivered  to  the  buyer, 
who  took  a  sample  from  them,  and  after  examming  it,  said 
that  the  goods  delivered  were  not  equal  to  his  sample  and 
that  he  would  not  have  them.  It  was  held  by  the  Court  of 
Appeal  that  the  buyer's  conduct  was  evidence  of  an  act 
recognising  a  pre-existing  contract. 

With  regard  to  that  portion  of  the  section  which  has  Partpay- 

"  ^  ,  raent. 

reference  to  part  payment,  and  upon  which  no  particular 
difficulty  presents  itself,  it  will  be  sufficient  to  say,  that,  in 
order  to  satisfy  the  corresponding  words  of  the  Statute  of 
Frauds,  it  was  held  that  there  must  be  an  actual  payment 
of  money  by  the  purchaser  to  the  vendor,  or  if  no  money 
passes,  there  must  be  an  actual  discharge  or  extinguishment 
I  of  some  debt  due  from  the  latter  to  the  former  (?«)•  Earnest  Earnest 
consists  of  any  coin  or  thing  of  value  given  in  token  of  the 
bargain,  but  which  is  not,  as  a  rule,  part  of  the  price  (n). 

Pausing  for  a  moment  at  this  point  in  our  inquiry  we  may 
summarise  the  effect  of  the  section  by  saying  that,  although 
where  the  value  of  the  goods  amounts  to  101.  or  upwards 
the  law  regards  a  written  memorandum  of  the  bargain  as  of 
primary  importance,  it  nevertheless  dispenses  with  such 

(0  Abbott  T.  WoUey,  1895,  2  Q.  B.  («)  Cf.  Mowe  v.  Smith,  27  Ch.  D., 

97  (C.  A.).  at  pp.  101,  102,  and  see  Chalmers  on 

(m)  Blenkinsop  v.  Clayton,  7  Taunt.  the  Sale  of  Goods  Act,  1893,  at  p.  145 

o97-;  18E.  R.  602;  Waiker  y .  Nmsey ,  (2nd  ed.),  where  the  above  definition 

16  M.  &  W.  302.  of  earnest  will  be  found. 


I 


contract. 


payment,  the  concluding  words  of  the  section  before  us 
render  necessary  some  note  or  memorandum  in  writing  of 
the  contract,  signed  by  the  party  to  be  charged  or  his 
agent  in  that  behalf.  Now,  with  regard  to  these  concluding 
words,  it  will  again  be  well  to  notice  the  decisions  upon  the 


(o)  See  the  Judgro.,  Morton  v.  Ttb-      41  ;  per  Erie,  J.,  17  Q.  B.  107  ;  Luau\ 

bett,  15  Q.  B.  433,  434.  v.  Dixon,  22  Q.  B.  D.  357.  I 

{p\  Bill  T.  Bament,  9  M.  &  W.  40,  I 
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evidence  where  by  mutual  consent  there  has  been  part 
performance  of  the  contract.  Where,  therefore,  there  has 
been  payment  of  any  sum  by  way  of  part  payment,  this 
act,  on  the  part  of  the  buyer,  if  acceded  to  on  the  part  of 
the  vendor,  is  sufficient,  and  the  same  effect  is  given  to  the 
corresponding  act  by  the  vendor  of  delivering  part  of  the 
goods  sold  to  the  buyer,  if  the  buyer  shall  accept  such  part 
and  actually  receive  the  same.  Further,  by  analogy  with 
the  decisions  on  the  repealed  17th  section  of  the  Statute  of 
Frauds,  we  may  aver  that,  as,  on  the  one  hand,  part  pay- 
ment, however  minute  the  sum  paid  may  be,  is  sufficient 
to  satisfy  the  statute,  so,  on  the  other,  part  delivery  and 
acceptance,  however  minute .  the  portion  delivered  and 
accepted  may  be,  will  suffice  :  and  if  either  of  these 
conditions  be  fulfilled,  then  the  necessity  of  giving  written 
evidence  of  the  contract  is  waived,  and  it  may  be  established 
by  oral  evidence  (o).  Where  a  party  sued  upon  a  contract 
falling  within  the  17th  section  of  the  Statute  of  Frauds,  it 
was  held  that  he  must  be  prepared  to  show  a  good  contract 
actually  in  existence  at  the  time  of  action  brought ;  and  to 
make  it  a  good  contract  under  the  statute,  there  must  be 
one  of  the  requisites  therem  mentioned ;  so  that  a  written 
memorandum  or  part  payment  after  action  brought,  was 
held  not  sufficient  to  satisfy  the  statute  {p). 

To  pursue  our  inquiry  as  to  the  operation  of  the  section  : 
raem<>'  ^^  ^^^  abseiice  of  acceptance  and  actual  receipt  of  part  of 
^MhT        the  goods  sold,  or  of  anything  given  in  earnest  or  in  part 


J, 
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corresponding  words  of  the  repealed  17th  section  of  the 
Statute  of  Frauds.  The  following  are  some  of  the  matters 
settled  by  such  decisions.  The  note  or  memorandum  in 
writing  relied  upon  as  satisfying  the  repealed  17th  section 
should,  it  was  held,  so  far  set  forth  the  terms  of  the  contract 
actually  made,  that  they  might  not  be  left  in  duhio,  and  that 
fraud  and  mistake  respecting  them  might  be  excluded  (q) ; 
for  instance,  although  a  letter  from  the  plaintiff  to  the 
defendant,  together  with  the  answer  to  it,  would,  it  was 
held,  if  sufficiently  explicit  in  regard  to  the  particular 
agreement  concluded  between  them  (r),  constitute  a 
sufficient  memorandum  in  writing  within  the  17th  section, 
yet  it  would  be  otherwise  if  all  the  material  terms  of  the 
contract  specifically  agreed  to  were  not  thus  expressed ;  for, 
in  such  case,  there  would  be  no  written  evidence  by  an 
appeal  to  which  any  question  in  dispute  arising  upon  the 
contract  between  the  parties  might  be  decided  (s) ;  and  it 
must,  of  course,  be  made  to  appear  that  the  contract 
evidenced  by  the  memorandum  was  that  really  concluded 
between  them  (<).  Where  a  contract  in  writing  sufficient 
within  the  Statute  of  Frauds  was  afterwards  altered  by  a 
verbal  agreement,  such  new  agreement  was  held  to  be 
invalid  for  any  purpose,  either  as  establishing  a  new 
contract  or  as  rescinding  by  implication  the  old  one  (w). 
Further,  it  was  held  in  the  case  of  the  Statute  of  Frauds 
that  the  price  of  goods  sold  or  contracted  for,  arranged 
between  the  parties,  should  appear  in  the  memorandum  of 
their  bargain  (x) ;  whereas,  if  no  particular  price  had  been 
stipulated  for,  it  would  suffice  to  put  down  in  writing  the 
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(?)  Per  Lord  Abingei;  C.  B.,  2 
M.  &  W.  659. 

(>•)  See  Bailey  y.  Sweeting,  9  C.  B., 
N.  S.,  843  ;  Wilkimon  v.  Evans,  L.  fi. 
1  C.  P.  407. 

(«)  Archer  v.  Baynes,  5  Exch.  625, 
and  cases  there  cited;  Goodman  t. 
Griffiths,  1  H.  &  X.  574 ;  Johnson  v. 


Dodgson,  2  M.  &  "W.  653. 

(4  Moore  v.  Campbell,  10  Exch. 
323. 

iti)  Nohle  V.  Ward,  L.  E.  1  Ex. 
117;  L.  11.  2  Ex.  135. 

{x)  Elmore  v.  Kingscote,  5  B.  &  C. 
583. 
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terms  of  the  contract  really  concluded  (y).  Also,  that  the 
names  of  both  parties  to  the  contract  must  appear  in  the 
note  or  memorandum  required  by  the  17th  section,  or  in 
some  writmg  sufficiently  connected  with  it  (z);  but  the 
signature  of  the  party  "to  be  charged"  by  the  contract  was 
sufficient  (a),  though  appended  to  a  separate  letter  or 
document  referring  to  and  recognising  the  contract  (b). 
The  original  contract  if  in  writing,  signed  by  both  parties, 
whilst  unrescinded  was  held  to  be  the  binding  instrument, 
so  that  no  subsequent  memorandum  signed  by  one  party 
only  could  have  any  effect. 

natare^^'^  The  signature  to  the  "note  or  memorandum  in  writing," 
under  the  section  of  the  Act,  may  be  that  of  the  "agent  in 
that  behalf"  of  the  party  to  be  charged.  These  words 
would,  by  analogy  with  the  corresponding  words  of  the  17th 
section  of  the  Statute  of  Frauds,  seem  to  include  a  traveller, 
employed  by  a  mercantile  firm,  acting  within  the  scope  of 
his  regular  duties  and  of  the  powers  conferred  upoil  him — 
it  may  be  that  of  an  auctioneer,  of  a  factor  (c),  or  of  a 
broker  {d). 

Authority  of      On  the  sale  of   goods   by  auction,  the  auctioneer,  who 

auctioneer.  "  •' 

may  so  contract  as  to  render  himself  personally  liable  (e), 
usually  acts  as  agent  as  well  for  the  buyer  as  the  seller  (/). 

(y) Soadlt/y.M'Claine,10'Biag.  iS2.  son,  2B.&P.238;  5R.R.580;  Egerton 

(z)  See  Sari  v.  Bourdillon,  1  C.  B.,  v.  Mathews,  6  East,  307 ;  8  R.  R.  489; 

N.    S.,    188,   which    case,    also,  may  per     Patteson,     J.,      Sievewriffht    T. 

assist  in  determining — What  is  a  suffi-  Archibald,  17  Q.  B.  114. 

cient   memorandum   within   the   17th  (b)  Buxton  v.  Rust,  L.   R.  7  Ex. 

section?    Et vide i^iV^way  v.  Wharton,  279;  Leather  Cloth  Co.  v.  Hieronimut, 

6  H.  L.  Ca.  238 :  followed  in  Jom*  v.  L.  R.  10  Q.  B.  140. 

Victoria  Graving  Dock  Co.,  2  Q.  B,  D.  (<•)  See  Durrell  v.  Svans,  1  H.  &  C. 

314,  324;  Lee  v.  Grijin,  1  B.  &  S.  174  ;  distinguished  in  if«rpAy  v.  .BotfW, 

272 ;  Gibson  v.  Holland,  L.  R.  1  C.  P.  L.  R.  10  Ex.  126. 

1;  JFillianuv.£tfmet,llioo.V.C.C.,  (d)  See  Fairlie  v.  Fenton,  L.  R.  5 

N.  S.,  164.  Ex.  169  ;  Shartnan  v.  Brandt,  L.  R.  | 


(a)  Laythoarp  t.  Bryant,  2  Bing 
N.  C.  735  ;  Liverpool  Borough  Bank 
V.  Eccles,  4  H.  &  N.  139;  AlUn  v 
Bennet,  3  Taunt.  169 ;  12  R.  R.  633 
Johnson  V.  Dodgson,  2  M.  &  W.  653 
Durrell  v.  £vans,  1  H.  &  C.  174,  186 
S.C.,6  H.  &N.  660;  Saunderson  v.  Jack 


6  Q.  B.  720 ;  Thompson  v.  Gardiner, 
1  C.  P.  D.  777.  I 

{e)  See,  for  instance,  Wool/e  t.  j 
Home,  2  Q.  B.  D.  355.  | 

(/)  Sitnon  v.  Motivos,  3  Burr.  1921.1 
The  auctioneer  is  clearly  agent  for  the ! 
vendor.     The  assent  of  both  parties  is, , 
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He  is  not,  however,  ex  vi  termini,  agent  for  both  parties : 
whether  he  is  so  or  not  will  depend  upon  the  facts  of  the 
particular  case  {g).  The  auctioneer  was  held  to  properly 
comply  with  the  requirements  of  the  Statute  of  Frauds  on 
a  public  sale  of  goods  to  the  amount  of  101.  or  upwards,  if 
he  wrote  down  in  his  sale  book  (containing  a  copy  of  the 
conditions  of  sale),  the  Christian  and  surname  of  the  highest 
bidder  as  purchaser,  and  also  the  amount  of  the  purchase- 
money  opJ)osite  to  the  lot  purchased  (h).  When  the 
auctioneer,  or  his  clerk  (/)  acting  under  his  direction,  thus 
signed  for  the  purchaser,  the  Statute  of  Frauds  was  satisfied, 
because  there  was  thus  made  "  a  note  or  memorandum 
in  writing"  of  the  "bargain,"  signed  by  the  lawfully 
authorised  agent  of  the  vendee,  the  authority  to  sign 
being  indeed  expressly  given  or  signified  on  behalf  of  the 
purchaser  by  bidding  (k). 

It  is  clear  that,  in  the  case  just  put,  the  contract  between 
the  vendor  and  vendee  of  the  goods, .  constituted  by  the 
conditions  of  sale  and  description  of  the  lot,  cannot  at 
the  time  of  sale  be  varied  by  any  oral  statement  of  the 

\  auctioneer  (l).  If  any  alteration  be  required  in  the  con- 
ditions or  particulars,  such  alteration  should  be  made  in 

I  "writing  before  the  sale  of  the  lot  in  question  has  commenced. 
In  general,  moreover,  as  soon  as  the  sale  by  auction  has 
taken  place,  and   the  deposit-money  has   been  paid,  the 

however,  necessary  to  make  the  contract  792. 

binding  ;  assent  is  signified  on  the  part  (A)  See  Kenworthy  v.   Schqfield,  2 

of  the  seller  by  knocking  down  the  B.  &  C.  945 ;    Hitide  v.  Whitekouse,  7 

i  hammer ;  on  the  part  of  the  purchaser  East,  558,  568  ;  8  R.  E.  676 ;  Feiree  v. 

by  bidding.     A   bidder  has  a    locus  Corf,  L.  R.  9  Q.  B.  210,  215,  217; 

SEnitentiae,  and  may  retract  his  bid-  Soots  v.   Lord  Dormer,  4  B.  &  Ad. 

ng  before  the  hammer  falls  ;  s.  58,  77 ;  4  C.  B.  645  (a). 

subs.  2  of  the  Act ;  and,  on  the  other  (i)  Bird  v.  Boulter,  4  B.  &  Ad.  443. 

hand,  the  owner  of  the  chattel  put  up  See  Gosbellv.  Archer,  2  Ad.  &  E.  500  ; 

for  sale  may  at  any  time  before  the  Feiree  v.  Corf,  supra, 

contract  is  complete  revoke  the  auc-  (k)  Etnmerson  v.   Heelis,  2  Taunt, 

tioneer's  authority:  Judgm.,    Warlow  38,48;  11  R.R.  520;  TTAJ^e  v.  Proctor, 

T.  Harrison,  1  E.  &  E.  317.     See  also  4Taunt.209;  13R.R.580;supra,n.(/). 

Sarris  v.  Nickerson,   L.  R.  8  Q.  B.  {T)  Shelton  v.   Zivius,    2  Or.  &  J 
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411  ;  explained    and  distinguished  in 


(ff)  BartUtt  V.  Fumell,  4  Ad.  &  E.       Eden  v.  Blake,  13  M  &  W.  614,  617 
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authority  of  the  auctioneer  is  at  an  end ;  and  if  the  goods 
sent  for  public  sale  are  not  sold,  or  if  there  be  any  altera- 
tion in  the  conditions  after  the  property  is  knocked  down, 
the  sale  ought  to  be  treated  as  one  by  private  contract, 
and  a  written  agreement  should  be  prepared  accordingly, 
and  signed  by  the  principals  themselves  (?«)•  "  No  doubt," 
remarks  Pollock,  C.  B.,  in  Mens  v.  Carr  (n),  "an  auctioneer 
at  the  sale  is  agent  for  both  seller  and  buyer,  so  as  to  bind 
them  by  his  signature ;  but  the  moment  the  sale  is  over 
the  same  principle  does  not  apply,  and  the  auctioneer  is  no 
longer  the  agent  of  both  parties,  but  of  the  seller  only ;  and 
the  signature  of  the  seller  or  his  agent  cannot  bind  the 
buyer." 

An  auctioneer,  it  should  be  observed,  is  entitled  to  sue 
for  the  price  of  goods  sold  by  him  in  the  course  of  his 
business,  because  not  only  is  he  privy  to  the  contract  of 
sale,  but  he  has  a  special  property  in  the  subject-matter  of  B 
it  (o).  Now,  it  was  held,  that  one  of  the  parties  to  a  sale  f 
of  goods  of  the  price  of  101.  or  upwards,  could  not  act  as 
agent  for  the  other  party  so  as  to  bind  him  under  the 
statute  by  signing  for  him  a  memorandum  of  the  sale  (p) : 
the  auctioneer,  therefore,  when  plaintiflf  in  an  action  for 
the  price  of  goods  sold  by  him  at  auction,  was,  it  was 
held,  precluded  from  availing  himself  of  his  signature  in 
his  sale  book  of  the  defendant's  name  as  a  compliance  with  i 
the  Statute  of  Frauds  (q)  ;  though,  if  the  signature  in 
question  were  entered  in  the  sale  book  by  the  auctioneer's  j 
clerk  that  would  be  sufficient  (r).  I 

Broker.  Another  agent  commonly  concerned  in  the  sale  of  goods,] 

(m)  Syke$  v.  Giht,  5  M.  &  W.  645,  Davis  v.  Dankt,  3  Exch.  435,  437 ; 

651.  Taplin  v.  Florence,  10  C.  B.  744,  764. 

(m)  1  H.  &N.  484,  488.  (j»)  GraAam  t.  itffM»o«,  5  Bing.  N.C. 

(o)    Willianu  v.    Millitigton,   1    H.  603  ;  Graham  \.  Frettcell,  3  M.  &  Gr. 

Bla.  81;  2  E.    R.  724;  followed  in  368;  JFriffht  x.Dannah,2Caiap.20Z: 

DavU  T.  Artingttall,  49  L.  J.  Ch.  609 ;  11  R.  R.  693.                                          - 

per  Parke,  J.,  Coppin  v.     Walker,   7  (a)  Farebrother  t.  Simmons,  5  B.  « 

Taunt.    241  ;    17   R.    R.    505  ;     per  Aid.  333 ;  24  R.  R.  399.                      i 

Lord  Abinger,  C.  B.,  5  M.  &  "W.  650  ;  (r)  Bird  t.  Boulter,  4  B.  &  Ad.  443j 
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and  who  was  held  to  be  "lawfully  authorised  "  to  bind  his 
principal  under  the  17th  section  of  the  Statute  of  Frauds, 
is  a  broker  (s),  who  may  be  defined  to  be  an  agent  employed 
to  make  bargains  and  contracts  between  third  persons  in 
matters  of  trade,  commerce  or  navigation,  for  a  pecuniary 
compensation,  called  'brokerage'  or  'commission.' 

A  broker,  who  acts  as  well  for  the  vendor  as  for  the 
purchaser  of  "  goods,  wares,  or  merchandises,"  might,  it 
was  decided,  undoubtedly  bind  either  of  his  principals  by 
signing  a  "  note  or  memorandum  in  writing  "  of  the  bargain 
concluded  between  them,  as  required  by  the  statute  (t)  ; 
though,  if  a  party  to  the  contract,  the  broker  could  not  sign 
it  as  agent  for  defendant  so  as  to  bind  him  within  s.  17  (u). 
Difficulty  may,  however,  be  felt  in  determining  what  con- 
stitutes the  contract  between  the  parties  (x),  and  what 
is  a  note  or  memorandum  of  it  sufficient  within  the  statute. 

To  explain  this  matter,  let  us  refer  to  the  practice  of 
share-brokers  and  stock-brokers  in  the  city  of  London  (i/). 
When  a  contract  of  sale  is  there  made  through  the  medium 
of  a  broker,  the  broker  may  perhaps  enter  in  his  book  (z),  and 
sign  the  contract ;  in  cases  where  he  did  so,  the  entry  thus 
made  by  him  was  held  to  constitute  the  contract  binding  on 
the  parties,  for,  being  authorised  by  the  one  party  to  sell,  and 


I 


(«)  Sucker  \.  Cammeyer,  1  Esp.  105; 
Hinde  v.  Whitehouse,  7  East,  589  ; 
8  R.  E..  676;  Thompson  v.  Gardiner, 
1  C.  P.  D.  777.  A  broker  cannot, 
however,  -without  the  consent  of  liis 
principal,  delegate  his  authority;  for 
aelegata  potestas  non  potest  delegari: 
Henderson  v.  Barnewall,  1 Y.  &  J.  387  ; 
L^.  Max.,  6th  ed.,  794. 

{t)  Rucker  v.  Cammeyer,  1  Esp. 
105;  Parton,  app.,  Crofts,  resp.,  16 
C.  B.,  N.  S.,  11  ;  Chapman  v.  Part- 
'idge,  5  Esp.  256;  8  R.  R.  852. 
See  Pitts  V.  Beckett,  13  M.  &  W.  743. 

(«)  Sharman  v.  Brandt,  L.  R.  6 
Q.  B.  720.  A  broker  cannot  sue  in  his 
"wn  name  upon  a  contract  made  by 
him  as  broker;  Fairliev.  Fenton,  L.  R. 

B.C.L. 


5  Ex.  169 ;  Sharman  v.  Brandt, 
supra. 

{x)  See  Moore  v.  Campbell,  10  Exch. 
323  ;  Noble  v.  Ward,  L.  R.  2  Ex.  135 ; 
1  Id.  117. 

(y)  See  Smith  v.  Lindo,  4  C.  B., 
N.  S.,  395  ;  S.  C,  5  Id.  587.  A  broker 
who  signs  the  contract  in  that  character 
may,  by  virtue  of  a  local  usage,  incur 
liability  upon  it  as  principal:  Hum- 
frey  v.  Bale,  7  E.  &  B.  266 :  S.  C. 
(in  Error),  E.  B.  &  E.  1004,  cited 
post,  Chap.  VI. ;  Fleets.  Murton,  L.  R. 
7  Q.  B.  126 ;  Mutchinson  v.  Tatham, 
L.  R.  8  C.  P.  482 ;  Pike  v.  Ongley,  18 
Q.  B.  D.  708. 

{z)  See  Russell  on  Factors,  pp.  46, 
345. 

E  E 
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by  the  other  to  buy,  in  the  terms  of  the  contract — when  the 
broker  had  reduced  it  into  writing  and  signed  it  as  their 
common  agent,  it  bound  them  both  according  to  the  Statute 
of  Frauds,  as  if  both  had  signed  it  with  their  own  hands. 

Such  is  the  duty  of  the  broker,  and  it  is  further  the 
practice  for  him  to  send  what  are  called  the  bought  and 
sold  notes  to  his  principals — the  bought  note  to  the  buyer, 
and  the  sold  note  to  the  seller — by  way  of  intimating  that 
he  has  acted  upon  their  instructions.  Sometimes,  however, 
or  rather  as  it  would  seem  frequently,  the  broker  omits  to 
enter  or  sign  any  contract  in  his  book,  but  contents  himself 
with  sending  to  his  clients  the  bought  and  sold  notes  in  the 
manner  just  mentioned.  If  these  notes  agreed,  they  were 
held,  and  justly,  to  constitute  a  binding  contract,  sufficient 
within  the  Statute  of  Frauds ;  but  if  there  was  any 
material  (a)  variance  between  them,  the  case  of  Sieveicrightv. 
Archibald  (h)  decided  that  they  were  both  nullities,  and  that 
in  that  case  consequently,  there  was,  in  the  absence  of  part 
payment  and  part  acceptance,  no  binding  contract  at  all 
between  the  parties  upon  which  an  action  could  be  brought. 
For  contracting  parties  must  consent  ad  idem  ;  and  where 
the  terms  of  the  two  notes  differ,  there  can  be  no  reason 
why  faith  should  be  given  to  the  one  rather  than  to  the 
other  (c).  But  where  the  broker  was  employed  by  the 
seller  alone,  a  contract  effected  by  a  note  sent  to  and 
accepted  by  the  purchaser,  was  not  avoided  by  a  variation 
in  the  note  sent  to  the  seller  {d). 

Exactly  as  the  cases  cited  previously  {e)  show  that  a 
written  contract  falling  within  the  operation  of  the  4th 

(o)  See    Heytcorth    v.   Knight,    17  (e)  A  material  alteration  in  the  aold 

C.  B.,  N.  S.,  298.  note  made  by  the  buyer  without  the 

(6)  17  Q-  B.  103  (where  the  cases  knowledge  or' consent  of  the  seller  will 

are  reviewed)  ;  Kemj)son  v.  Boyle,  3  prevent  the  former  from  suing  on  Ae 

H.  &  C.   763;  Farton,  app.,  Crofts,  contract:  Molktt  v.    Wackerbarth,  b 

resp.,  16  C.  B.,  N.  S.,  22,  23  ;   per  C.  B.  181. 

Parke,  B.,  10  Exch.  330.     See  Trtie-  (rf)  McCaull  v.  Strams,  1  C.  &  E- 

man  v.  Loder,  11  Ad.  &  E.  689,  cited  106. 

post,  Chap.  6.  («)  Ante,  pp.  369,  393. 
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section  of  the  Statute  of  Frauds,  cannot  be  varied  ( /)  by  a 
subsequent  oral  agreement  between  the  contracting  parties, 
so  also  it  was  held  in  the  case  of  the  17th  section.  In 
Marshall  v.  Lpnn  (g),  it  appeared  that  the  defendant  had 
entered  into  a  written  contract  for  the  purchase  of  potatoes, 
the  price  whereof  exceeded  lOZ.,  from  the  plaintiff,  to  be 
shipped  on  board  a  vessel  named  in  the  contract,  when  she 
should  next  arrive  at  the  port  of  W.  An  alteration  in 
regard  to  the  time  of  shipping  the  potatoes  was  afterwards 
agreed  to  verbally  by  the  parties ;  and,  in  an  action  against 
the  purchaser  for  not  accepting  them  according  to  his 
contract,  the  point  to  be  decided  was,  whether  such 
alteration  by  parol  of  the  written  contract  was  binding. 
The  Court  of  Exchequer  held  that  it  was  not  so, — that  the 
same  rule  must  prevail  as  to  the  construction  of  the 
17th  section  as  had,  in  Goss  v.  Loi'd  Nugent  (h),  prevailed  in 
regard  to  the  construction  of  the  4th  section  of  the  Statute 
of  Frauds ;  that,  if  the  original  written  contract  required  by 
either  of  those  sections  be  varied,  and  a  new  contract  as  to 
any  of  its  material  terms  be  substituted  in  the  place  of  it, 
that  new  contract  cannot  be  enforced  in  law  unless  it  also 
be  in  writing  (i).  It  seems,  however,  that  the  rule  in 
question,  whereby  contracts  in  writing  are  not  allowed  to 
be  subsequently  varied  by  parol,  applies  only  where  the 
particular  contract  is  required  by  latv  to  be  in  writing  (k). 

The  goods  which  form  the  subject  of  a  contract  of  sale  subject- 

^  ■•  matter  of 

may,  as  already  stated,  be  either  existing  goods  owned  or  thecontract. 
I  possessed  by  the  seller  or  goods  to  be  manufactured  or 


(/)  See  Leathei'  Cloth  Co.  v.  Hiero- 
nimus,  L.  R.  10  Q.  B.  140  ;  Stewart 
T.  Eddowes,  L.  R.  9  C.  P.  311 ;  Tyers 
T.  Eosedale,  %c..  Iron  Co.,  L.  R.  10 
Ex.  195. 

(g)  6  M.  &  W.  109. 

{h)  5  B.  &  Ad.  68 ;  ante,  p.  393. 
See  also  Sar greaves  v.  Parsons,  13 
M.&  W.  561,  568  ;  Homey.  Wingjield, 
3  Scott,  N.  R.  340;  Plevins  v.  Downing, 


1  C.  P.  D.  220. 

(i)  Judgm.,  6  M.  &  W.  117  ;  Stead 
V.  JDawber,  10  Ad.  &  E.  57 ;  OgU  v. 
Earl  Vane,  L.  R.  2  Q.  B.  275,  282, 
284.  See  Tyers  v.  Bosedak,  i-c.,  Co., 
L.  R.  10  Ex.  195 ;  Moore  v.  Campbell, 
10  Exch.  323,  332. 

ik)  Per  Maule,  J.,  Pontifex  T.  Wil- 
kimon,  2  C.  B.  361. 

E  E  2 
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acquired  hj  the  seller  after  the  making  of  the  contract, 
which  are  called  "future  goods"  (l).  It  may  be  that  the 
contract  is  for  the  sale  of  goods,  the  acquisition  of  which  by 
the  seller  depends  upon  a  contingency  which  may  or  may 
not  happen  (m).  As  for  example,  where  the  subject-matter 
is  a  crop  not  sown  at  the  date  of  the  contract.  If  by  the 
contract  the  seller  purports  to  effect  a  present  sale  of  future 
goods,  the  contract  operates  as  an  agreement  to  sell  (»)• 
If  the  goods  the  subject  of  a  contract  of  sale  of  specific 
goods  have  without  the  seller's  knowledge  perished  at  the 
time  when  the  contract  is  made,  the  contract  is  void  (o) .  If 
the  goods  the  subject  of  an  agreement  to  sell  specific  goods 
perish  subsequently  to  the  making  of  the  contract  without 
any  fault  on  the  part  of  either  seller  or  buyer  before  the 
'}  risk    passes    to    the    buyer,    the    agreement    is    thereby 

avoided  (p). 
The  price.         The  price  may  be  fixed  by  the  contract  or  may  be  left  to 
be  fixed  in  some  manner  thereby  agreed  upon,  or  may  be 
')  determined  by  the  course  of  dealing  between  the  parties  (q), 

y  In  the  absence  of  such  determination  of  the  price  the  buyer 

must  pay  a  reasonable  price ;   as  to  what  is   such   is  a 
'  question  of  fact  (r).     "  The  omission,"  says  Wilde,  C.  J.,  in 

Valj)!/  V.  Gibson  (s),  "  of  the  particular  mode  or  time  of  pay- 
ment, or  even  of  the  price  itself,  does  not  necessarily  invali- 
.  date  a  contract  of  sale.     Goods  may  be  sold,  and  frequently 

"  are  sold,  when  it  is  the  intention  of  the  parties  to  bind 

"  themselves  by  a  contract  which  does  not  specify  the  price 

or  the  mode  of  payment,  leaving  them  to  be  settled  by  some 
future  agreement,  or  to  be  determined  by  what  is  reasonable 

(/)  S.  6,  subs.  1;    cf.  also  s.    62,  subs.  1,  as  "wrouffful  act  or  default." 

subs.  1,  as  to  "future  goods."  The  principle  is  the  same  as  that  of 

(»w)  Id.,  subs.  2.  the   decision  in    Taylor  v.    Caidtrell, 

(«)  Id.,  subs.  3.  3  B.  &  S.  826. 

(o)  S.  6.     The  law  as  laid  down  in  (q)  S.  8,  subs.  I. 

Couturier  v.  Sastie,  5  H.  L.  Ca.  673,  (r)  Id.,  subs.  2. 

is  adopted.  (»)  4  C.  B.  864. 

Cp)  S.  7.    "  Fault "  is  defined  s.  62, 
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under  the  circumstances."  It  may  be  that  the  agreement 
to  sell  goods  stipulates  that  the  price  is  to  be  fixed  by  the 
valuation  of  a  third  party,  and  such  third  party  cannot  or 
does  not  make  such  valuation,  in  which  case  the  agreement 
is  avoided,  but  the  buyer  must,  if  the  goods  or  any  part 
thereof  have  been  delivered  to  and  appropriated  by  him, 
pay  a  reasonable  price  therefor  (t).  If  such  third  party  is 
prevented  from  making  the  valuation  by  the  fault  of  the 
seller  or  buyer,  the  party  not  in  fault  may  maintain  an 
action  for  damages  against  the  party  in  fault  (u). 

Contracts  of  sale  may  embody  several  terms  either  express  conditions 

,         ,  snd  wamui- 

or  implied,  some  of  which  may  be  of  vital  importance,  others  *'**• 
only  of  subsidiary  importance.  The  remedy  for  the  breach 
of  any  term  of  a  contract  of  sale  as  of  any  other  contract, 
differs  according  as  the  intention  of  the  parties  was  that 
the  term  should  be  regarded  as  of  vital  or  only  subsidiary 
importance.  A  breach  of  a  term  of  only  subsidiary 
importance  gives  the  aggrieved  party  only  a  right  to  sue 
for  damages  in  respect  of  such  breach,  but  a  breach  of  a 
term  of  vital  importance  gives  the  aggrieved  party  the  right 
to  repudiate  the  contract,  or  to  sue  for  damages  for  the 
breach  of  the  contract,  as  distinct  from  damages  for  the 
breach  of  such  term.  Such  former  term  is  called  a 
warranty ;  such  latter  term,  a  condition.  A  warranty  in  a 
contract  of  sale  is  defined  by  the  Act,  as  meaning  as  regards 
England  and  Ireland,  "  an  agreement  with  reference  to 
goods  which  are  the  subject  of  a  contract  of  sale,  but 
collateral  to  the  main  purpose  of  such  contract,  the  breach 
of  which  gives  rise  to  a  claim  for  damages,  but  not  to 
a  right  to  reject  the  goods  and  treat  the  contract  as 
repudiated."  As  regards  Scotland,  a  breach  of  warranty 
shall  be  deemed  to  be  a  failure  to  perform  a  material  part 
of  the  contract  (x). 


{t)  S.  9,  subs.  1,     "Delivery"  is 
dealt  with  later ;  see  post,  p.  432  et  seq. 


(u)  Id.,  subs.  2. 

(x)  S.  62.    As  to  this  subject  see 
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As  to  conditions  and  warranties  in  relation  to  contracts 
of  sale  the  Act  contains  the  following  enactments  : — 

Unless  a  different  intention  appears  from  the  terms  of 
the  contract,  stipulations  as  to  time  of  payment  are  not 
deemed  to  be  of  the  essence  of  a  contract  of  sale.  Whether 
any  other  stipulation  as  to  time  is  of  the  essence  of  the 
contract  or  not  depends  on  the  terms  of  the  contract  (?/). 

In  certain  cases  the  breach  of  a  condition  may  be  treated 
as  a  breach  of  warranty.  The  Act  contains  the  following 
provisions  in  reference  to  England  and  Ireland : — 

(a.)  Where  a  contract  of  sale  is  subject  to  any  condition 
to  be  fulfilled  by  the  seller,  the  buyer  may  waive  the  con- 
dition, or  may  elect  to  treat  the  breach  of  such  condition  as 
a  breach  of  warranty  (z),  and  not  as  a  ground  for  treatmg 
the  contract  as  repudiated. 

(b.)  Whether  a  stipulation  in  a  contract  of  sale  is  a 
condition,  the  breach  of  which  may  give  rise  to  a  right  to 
treat  the  contract  as  repudiated  or  a  warranty,  the  breach 
of  which  may  give  rise  to  a  claim  for  damages,  but  not  to 
a  right  to  reject  the  goods  and  treat  the  contract  as 
repudiated,  depends  in  each  case  on  the  construction  of  the 
contract.  A  stipulation  may  be  a  condition,  though  called 
a  warranty  in  the  contract. 

(c.)  Where  a  contract  of  sale  is  not  severable,  and  the 
buyer  has  accepted  the  goods,  or  part  thereof,  or  where  the 
contract  is  for  specific  goods,  the  property  in  which  has 
passed  to  the  buyer,  the  breach  of  any  condition  to  be 
fulfilled  by  the  seller  can  only  be  treated  as  a  breach  of 
warranty,  and  not  as  a  ground  for  rejecting  the  goods  and 
treating  the  contract  as  repudiated,  unless  there  be  a  term 
of  the  contract  express  or  implied  to  that  effect. 

Chalmers,  loc.  cit.,  at  pp.   164-179.  month. 

Anson  on  Contracts,  7th  ed.,  pp.  304-  (r)  S.  11,  subs.  1.    As  to  remedy  fur 

309  ;  ante,  p.  340  et  seq.  breach    of  warranty,  cf.  s.    53,  post, 

(y)    S.   10.     In  a  contract  of  sale  p.  440. 
"  month  "  means  prima  facie  calendar 
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In  Scotland,  failure  by  the  seller  to  perform  any  material 
part  of  a  contract  of  sale  is  a  breach  of  contract,  which 
entitles  the  buyer  either  within  a  reasonable  time  after 
delivery  to  reject  the  goods  and  treat  the  contract  as 
repudiated,  or  to  retain  the  goods  and  treat  the  failure 
to  perform  such  material  part  as  a  breach  which  may  give 
rise  to  a  claim  for  compensation  or  damages. 

The  case  of  any  condition  or  warranty,  fulfilment  of 
which  is  excused  by  law  by  reason  of  impossibility  or 
otherwise,  is  not  affected  by  the  section. 

In  a  contract  of  sale,  unless  the  circumstances  of  the 
contract  are  such  as  to  show  a  different  intention,  there 
is: — 

(1.)  An  implied  condition  on  the  part  of  the  seller  that 
in  the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and 
that  in  the  ease  of  an  agreement  to  sell  he  will  have  a  right 
to  sell  the  goods  at  the  time  when  the  property  is  to 
pass  (a) ; 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and 
enjoy  quiet  possession  of  the  goods ; 

(3.)  An  implied  warranty  that  the  goods  shall  be  free 
from  any  charge  or  encumbrance  in  favour  of  any  third 
party,  not  declared  or  known  to  the  buyer  before  or  at 
the  time  when  the  contract  is  made  (b). 

Where  there  is  a  contract  for  the  sale  of  goods  by  descrip- 
tion, there  is  an  implied  condition  that  the  goods  shall 
correspond  with  the  description;  and  if  the  sale  be  by 
sample,  as  well  as  by  description,  it  is  not  sufficient  that 
the  bulk  of  the  goods  corresponds  with  the  sample  if  the 
goods  do  not  also  correspond  with  the  description  (c). 

Subject  to  the  provisions  of  the  Act  and  of  any  statute 
in  that  behalf  (d),  there  is  no  implied  warranty  or  condition 


(a)  See  post,  p.  425  et  seq. 
(*)  S.  12. 
(c)  S.  13. 


(d)  E.g.jthe  Merchandise  Marks  Act, 
1887  (50  &  51  Vict.  c.  25),  s.  17. 
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as  to  the  quality  or  fitness  for  any  particular  purpose  of 
goods  supplied  under  a  contract  of  sale,  except  as 
follows : — 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which  the 
goods  are  required,  so  as  to  show  that  the  buyer  relies  on 
the  seller's  skill  or  judgment,  and  the  goods  are  of  a 
description  which  it  is  in  the  course  of  the  seller's  businesS| 
to  supply  (whether  he  be  the  manufacturer  or  not),  there  is 
an  imphed  condition  that  the  goods  shall  be  reasonably  fit 
for.  such  purpose  (e),  provided  that  in  the  case  of  a  contract 
for  the  sale  of  a  specified  article  under  its  patent  or  othei 
trade  name,  there  is  no  implied  condition  as  to  its  fitness 
for  any  particular  purpose ; 

(2.)  Where  goods  are  bought  by  description  from  a  sellei 
who  deals  in  goods  of  that  description  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  thai 
the  goods  shall  be  of  merchantable  quality  ;  provided  that 
if  the  buyer  has  examined  the  goods,  there  shall  be 
no  implied  condition  as  regards  defects  which  such 
examination  ought  to  have  revealed  (/) ; 

(3.)  An  implied  warranty  or  condition  as  to  quality  or 
fitness  for  a  particular  purpose  may  be  annexed  by  the 
usage  of  trade; 

(4.)  An  express  warranty  or  condition  does  not  negative 
a  warranty  or  condition  implied  by  this  Act  unless  incon- 
sistent therewith  {g). 

In  the  case  of  a  contract  for  sale  by  sample,  i.e.,  a  con- 
tract in  which  there  is  a  term  either  expressed  or  implied 
to  that  effect  (/t),  the  following  are  implied  conditions  (0  : 

(1.)  That  the  bulk  shall  correspond  with  the  sample ; 


{e)  S.  14,  subs.  1.  Randall  \.Kexc- 
ion,  2  Q.  B.  D.  102  (C.  A.),  disap- 
proving, at  p.  106,  ParkituoH  r.  Lee, 
2  East,  314 ;  6  R.  R.  429. 

(/)  S.  14,  subs.  2.     Jonea  v.  Jutt, 


L.   R.  3   Q.  B.   197.     See  Jonet  t. 
Padgett,  24  Q.  B.  D.  650. 

is)  S.  14,  sulw.  4. 

(A)  S.  15,  subs.  1. 

(t)  Id.,  subs.  2. 
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(2.)  That  the  buyer  shall  have  a  reasonable  opportunity 
of  comparing  the  bulk  with  the  sample ; 

(3.)  That  the  goods  shall  be  free  from  any  defect,  render- 
ing them  unmerchantable,  which  would  not  be  apparent  on 
reasonable  examination  of  the  sample  (k). 

As  has  been  indicated  earlier,  the  transfer  of  property  in  Effects  of 

thecontract. 

the  goods,  the  subject  of  the  contract,  may  or  may  not  be  Transferof 
simultaneous  with  the  completion  of  the  contract.  The 
distinction  between  "specific"  and  "unascertained"  goods 
alluded  to  earlier,  as  well  as  the  meaning  of  "future  goods," 
must  be  kept  in  mind  in  considering  the  following  provisions 
of  the  Act,  dealing  with  the  transfer  of  property  as  one  of  the 
effects  of  the  contract.  Where  the  contract  is  for  the  sale 
of  unascertained  goods  no  property  in  the  goods  passes  to 
the  buyer  until  the  goods  are  ascertained  (l).  "If  the  thing 
sold  is  not  ascertained,  and  something  is  to  be  done  before 
it  is  ascertained,  it  does  not  pass  till  it  is  ascertained  "  (;«). 
"If  I  agree  to  deliver  a  certain  quantity  of  oil,  as  ten 
out  of  eighteen  tons,  no  one  can  say  which  part  of  the 
whole  quantity  I  have  agreed  to  deliver  until  a  selection  is 
made"  (»).  Where,  on  the  other  hand,  the  contract  is  for 
the  sale  of  specific  goods,  the  property  in  them  passes  to  the 
buyer  at  such  time  as  the  parties  to  the  contract  intend  it 
should  pass  (o).  The  Act  has  provided  rules  for  ascertain- 
ing the  intention  of  the  parties  as  to  the  time  at  which  the 
property  in  the  goods  is  to  pass  to  the  buyer.  These  rules, 
which  do  not  hold  if  a  contrary  intention  appear,  are  the 
following  (_p ) : — 

Rule  1.  Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods,  in  a  deliverable  state,  the  property  in 


{V)  Cf.  Bnimmond  v.  Van  Ingen, 
12  App.  Cas.  284. 

(0  S.  16.  See  Dixon  v.  Tates,  5 
B.  &  Ad.,  at  p.  340;  Heilbutt  v. 
Eickson,  L.  E.  7  C.  P.,  at  p.  449. 

(w)  Per  Erie,  J.,  7  E.  &  B.  900, 


901. 


(«)  Per  Bayley,  B.,  Gillett  v.  Hilly 
2  C.  &  M.  535. 

(o)  S.  17,  subs.  1.  See  Seatk  v. 
Moore,  11  App.  Cos.,  at  p.  370. 

0»)  S.  18. 
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the  goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery,  or  both,  be  postponed  (q). 

"If  I  sell  my  horse  for  money,  I  may  keep  him  until  I 
am  paid,  but  I  cannot  have  an  action  of  debt  until  he  be 
delivered;  yet  the  property  of  the  horse  is,  by  the  bargain, 
in  the  bargainee  or  buyer.  But  if  he  presently  tender  me 
my  money,  and  I  refuse  it,  he  may  take  the  horse  or  have 
an  action  of  detinue"  {r).  Again,  "if  I  offer  money  for  a 
thing  in  a  market  or  fair,  and  the  seller  agree  to  take  my 
offer,  and  whilst  I  am  telling  the  money  as  fast  as  I  can,  he 
doth  sell  the  thing  to  another :  or  when  I  have  bought  it,  we 
agree  that  he  shall  keep  it  until  I  can  go  home  to  my  house 
to  fetch  the  money ;  in  both  these  cases,  especially  in  the 
first,  the  bargains  are  good,  so  as  the  seller  may  not  sell 
them  afterwards  to  another:  and  upon  the  payment  or 
tender  and  refusal  of  the  money  agreed  upon,  I  may  take 
or  recover  the  things"  (s). 

When  goods  are  sold  upon  credit,  and  nothing  is  agreed 
upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is 
immediately  entitled  to  the  possession,  and  the  right  of 
possession  and  the  right  of  property  vest  at  once  in  him  (/). 
"If,"  says  Wilde,  C.  J.,  " a  vendor  agrees  to  sell  for  a  deferred 
payment,  the  property  passes,  and  the  vendee  is  entitled  to 
call  for  a  present  delivery,  without  payment"  {u).  "The 
sale  of  a  specific  chattel  on  credit,"  says  Lord  Denman, 
C.  J.  (x),  "though  that  credit  may  be  limited  to  a  definite 
period,  transfers  the  property  in  the  goods  to  the  vendee, 
giving  the  vendor  a  right  of  action  for  the  price  and  a  lien 
upon  the  goods,  if  they  remain  in  his  possession,  till  that 
price  be  paid." 

(<7)  Cf.  per  Blackburn,  J.,  Sweeting  {t)  Judgm.,  Bloxam    v.    Saunderi, 

V.  Turner,  L.  R.  7  Q.  B.  313,  and  per  4  B.  &  C.  948. 

Tiirke,  J.,  Dixon  v.  Yates,  5  B.  &  Ad.  (k)  10  0.  B.  212,  216. 

340.  (x)  Martindale  v.   Smith,  1   Q.   B. 

(>•)  Nov,  Mac.  88.  395  ;  Chinery  v,  Viall,  5  H.  &  N.  288, 

(«)  1  Siiepp.  Touch.  225.  293. 
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Rule  2.  Where  there  is  a  contract  for  the  sale  of  specific 
goods,  and  the  seller  is  bound  to  do  something  to  the  goods, 
for  the  purpose  of  putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thing  be  done,  and  the 
buyer  has  notice  thereof  iy). 

Rule  3.  Where  there  is  a  contract  for  the  sale  of  specific 

goods  in  a  deliverable  state,  but  the  seller  is  bound  to  weigh, 

measure,  test,  or  do  some  other  act  or  thing  with  reference 

to  the  goods  for  the  purpose  of  ascertaining  the  price,  the 

property  does  not  pass  until  such  act  or  thing  be  done,  and 

the  buyer  has  notice  thereof. 

|v  Rule  4.  When   goods    are    delivered   to   the   buyer   on 

>   .  approval  or  "on  sale  or  return"  or  other  similar  terms,  the 

,  .  property  therein  passes  to  the  buyer : — 

I         (a.)  When  he  signifies  his  approval  or  acceptance  to 

the   seller   or   does   any  other  act  adopting  the 

transaction : 

(b.)  If  he  does  not  signify  his  approval  or  acceptance 

to  the  seller  but  retains  the  goods  without  giving 

notice  of  rejection,  then,  if  a  time  has  been  fixed 

for  the  return  of  the  goods,  on  the  exphation  of 

such  time,  and,  if  no  time  has  been  fixed,  on  the 

expiration   of    a   reasonable   time.       What   is   a 

reasonable  time  is  a  question  of  fact  (z). 

Rule  5.  (1.)  Where  there  is  a  contract  for  the  sale  of 

unascertained  or  future  goods  by  description,  and  goods  of 

that  description   and  in   a  deliverable    state  are   uncon- 


(y)  Of.  Huffff  T.  Minett,  11  East, 
■210 ;  10  E.  R.  475  ;  Laidhr  v.  Bttrlin- 
.^011,  2  M.  &  "W.  615  ;  Seath  v.  Moore, 
11  App.  Cas.  350. 

(z)  Of.  Moss  V.  Sweet,  16  Q.  B. 
J  93.  A  vendee  of  goods  who  has  used 
!•  sold  a  portion  of  them  after  he  has 
iscovered  that  they  are  not  in  accord- 
iice  with  the  contract,  cannot  repudiate 
18  contract  and  recover  back  the  price 
1  the  goods.  Harnor  v.  Groves,  15 
.   B.  667.    The  vendor  may,   how- 


ever, have  acquiesced  in  the  vendee's 
thus  dealing  with  the  goods :  Lwy  v. 
Mouflet,  5  H.  &  N.  229.  The  general 
rule  is  that  "  a  buyer  cannot  return  a 
specific  chattel  except  it  be  in  the  same 
state  as  when  it  was  bought"  (per 
Bramwell,  B.)  :  Eead  v.  Tattersall, 
L.  R.  7  Ex.  11,  12  (which  shows  that 
the  rule  stated  in  this  note  supra  may 
be  qualified) ;  per  Bovill,  C.  J.,  L.  R. 
7  C.  P.  451. 
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ditionally  appropriated  to  the  contract,  either  by  the  seller 
with  the  assent  of  the  buyer,  or  by  the  buyer  with  the  assent 
of  the  seller,  the  property  in  the  goods  thereupon  passes  to 
the  buyer.  Such  assent  may  be  express  or  implied,  and 
may  be  given  either  before  or  after  the  appropriation  is 
made. 

(2.)  Where,  in  pursuance  of  the  contract,  the  seller 
delivers  the  goods  to  the  buyer,  or  to  a  carrier,  or  other 
bailee  or  custodier  (whether  named  by  the  buyer  or  not), 
for  the  purpose  of  transmission  to  the  buyer,  and  does  not 
reserve  the  right  of  disposal,  he  is  deemed  to  have  uncon- 
ditionally appropriated  the  goods  to  the  contract  (a). 

TMiere  there  is  a  contract  for  the  sale  of  specific  goods, 
or  where  goods  are  subsequently  appropriated  to  the  con- 
tract, the  seller  may,  by  the  terms  of  the  contract  or 
appropriation,  reserve  the  right  of  disposal  of  the  good.-^ 
until  certain  conditions  are  fulfilled.  In  such  case,  notwith 
standing  the  delivery  of  the  goods  to  the  buyer,  or  to  a 
carrier  or  other  bailee,  or  custodier  for  the  purpose  of 
transmission  to  the  buyer,  the  property  in  the  goods  does 
not  pass  to  the  buyer  until  the  conditions  imposed  by  the 
seller  are  fulfilled  {b).  If  goods  are  shipped,  and  by  the 
bill  of  lading  the  goods  are  deliverable  to  the  order  of  the 
seller  or  his  agent,  the  seller  is,  jjn";«a  facie,  deemed  to 
reserve  the  right  of  disposal  (e).  Where  the  seller  of  goods 
draws  on  the  buyer  for  the  price,  and  transmits  the  bill  of 
exchange  and  bill  of  lading  to  the  buyer  together  to  secure 
acceptance  or  payment  of  the  bill  of  exchange,  the  buyer 
is  bound  to  retm-n  the  bill  of  lading  if  he  does  not  honour 
the  bill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of 
lading  the  property  in  the  goods  does  not  pass  to  him  (d).  \ 
Rules  as  to        Tho  risk,  jjW;«a /ocic,  passes  with  the  property.     Thus,; 

risk.  I 

(«)  Of.  Wait  v.  Saker,  2  Exch.,  at  (c)  S.  19,  subs.  2. 

p.  7.  {d)  S.  19,  subs.  3. 

{b)  S.  19,  subs.  1. 
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unless  otherwise  agreed,  the  goods  remain  at  the  seller's 
risk  until  the  property  therein  is  transferred  to  the  buyer, 
'  but  when  the  property  therein  is  transferred  to  the  buyer, 
the  goods  are  at  the  buyer's  risk  whether  delivery  has  been 
made  or  not  (e).  If,  however,  delivery  has  been  delayed 
through  the  fault  of  either  party,  the  goods  are  at  the  risk 
of  the  party  in  fault  as  regards  any  loss  which  might  not 
have  occurred  but  for  such  fault  (/). 
The  general  rule  of  law  is  that  no  one  can  transfer  a  Transfer 

"  title. 

better  title  than  he  himself  has  (g).  Where  goods  are  sold 
fby  a  person  who  is  not  the  owner  thereof,  and  who  does 
not  sell  them  under  the  authority  or  with  the  consent  of 
the  owner,  the  buyer  acquires  no  better  title  to  the  goods 
than  the  seller  had,  unless  the  owner  of  the  goods  is  by 
his  conduct  precluded  from  denying  the  seller's  authority 
to  seU  (h). 

To  the  rule  as  thus  stated  there  are  exceptions.  Where 
the  goods  are  sold  in  market  overt,  according  to  the  usage 
Df  the  market,  the  buyer  acquires  a  good  title  to  the  goods, 
provided  he  buys  them  in  good  faith  and  without  notice  of 
my  defect  or  want  of  title  on  the  part  of  the  seller  (i). 
IVhere  the  seller  of  goods  has  a  voidable  title  thereto,  but 
ais  title  has  not  been  avoided  at  the  time  of  the  sale,  the 
payer  acquires  a  good  title  to  the  goods,  provided  he  buys 


(e)  S.  20. 

(f)  Id.  The  section  does  not  affect 
duties  or  liabilities  of  either  a  seller 

buyer  as  a  bailee  or  custodier  of  the 
ds  of  the  party  :  cf.  s.  20,  and  see 

i6,  post,  p.  434. 

ig)  Cf.  per  JFilles,  J.,  Wldxtler  v. 
'onter,  32  L.  J.  C.  P.  161,  at  p.  164. 

(A)  S.  21,  subs.  1.  The  Act  does 
ot,  however,  affect  the  provisions  of 
ie  Factors  Act  (52  &  53  Vict.  c.  45, 
■iplying  to  England,  and  53  &  54 
ict.  c.  40,  applying  to  Scotland),  or 
ly  enactment  enabling  the  apparent 
ivner  of  goods  to  dispose  of  them  as  if 

were  the  true  owner  thereof  (cf.  18 

19  Vict.  c.  Ill,  the  Bankruptcy  Act, 


1883,  the  Bills  of  Sale  Act,  1878). 
Further,  the  Act  does  not  affect  the 
validity  of  any  contract  of  sale  under 
any  special  common  law  or  statutory 
power  of  sale  or  under  the  order  of  a 
Court  of  competent  jurisdiction :  see 
s.  21,  subs.  2  {a)  and  {b). 

(t)  S.  22,  subs.  1.  The  section  does 
not  apply  to  Scotland.  Horses  are  not 
within  the  section  Ccf.  subs.  2) ;  see 
2  &  3  Phil.  &  Mar.  c.  7,  and  31  Eliz. 
c.  12.  All  shops  in  the  city  of  London 
are  market  overt,  but  a  show-room  as 
distinct  from  the  shop  is  not  market 
overt:  Hargreave  v.  Spink,  (1892)  1 
Q.  B.  25. 
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them  in  good  faith  and  without  notice  of  the  seller's  defecl 
of  title  (k).  Where  goods  have  been  stolen  and  the  offender 
is  prosecuted  to  conviction,  the  property  in  the  goods  sc 
stolen  revests  in  the  person  who  was  the  owner  of  the  goods, 
or  his  personal  representative,  notwithstanding  any  inter 
mediate  dealing  with  them,  whether  by  sale  in  market  overi 
or  otherwise  (l) ;  but  where  goods  have  been  obtained  bj 
fraud  or  other  wrongful  means  not  amounting  to  larceny 
the  property  in  such  goods  shall  not  revest  in  the  persor 
who  was  the  owner  of  the  goods,  or  his  personal  repre- 
sentative, by  reason  only  of  the  conviction  of  the  offender  (m) 
Where  a  person  having  sold  goods  continues  or  is  in  posses- 
sion of  the  goods,  or  of  the  documents  of  title  to  the  goods 
the  delivery  or  transfer  by  that  person,  or  by  a  mercantile, 
agent  acting  for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge,  or  other  disposition  thereof,  to  any 
person  receiving  the  same  in  good  faith  and  without  notice 
of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  expressly 
authorised  by  the  owner  of  the  goods  to  make  the  same  (n) 


{k)  S.  23.  The  case  of  Cunday  v. 
Lindsay,  3  App.  Gas.  459,  must  be 
distino;uished.  The  vendor  had  no 
title,  having  acquired  the  goods  by  a 
fraud,  leading  his  vendors  to  suppose 
they  were  contracting  with  some  person 
other  than  himself. 

{J)  S.  24,  subs.  1.  The  section  does 
not  apply  to  Scotland.  In  Payne  v. 
Wilson,  (1895)  1  Q.  B.  653,  the  Court 
{Follocic,  B.,  and  Grantham,  J.)  held 
that  the  section  does  not  include  the 
case  where  a  person  has  been  found 
guilty  of  larceny  as  a  bailee.  The 
ground  of  the  decision  was  expressed  to 
be  that  the  Act  was  passed  to  consoli- 
date what  was  assum^  to  be  the  exist- 
ing law,  and  effect  was  to  be  given  to 
the  proviso  to  s.  100  of  24  &  25  Vict, 
c.  96,  which  expressly  excludes  the  case 
of  larceny  by  a  bailee  from  the  opera- 
tion of  the  section.  The  Court  further 
held  that  the  agreement  under  which 
the  person  so  convicted  had  acquired 
possession  of  the  goods  was  such  as  to 


bring  the  case  ^vithin  s.  9  of  the  Factor 
Act.  This  construction  of  the  agree 
ment  was  opposed  to  the  conclusion  thi 
House  of  Lords  subsequently  came  to  ii  < 
Helby  v.  Mathews  (cf.  n.  (o),  infra) 
On  appeal,  the  respondent  admitted  th( 
appellant's  right  to  succeed.  The  C.  A 
gave  effect  to  the  decision  of  the  Hou8( 
of  Lords  in  Helby  v.  Mathews  (cf 
1895,  2  Q.  B,  537),  and  conse(^uentl; 
the  question  of  the  construction  o 
s.  24,  subs.  1,  of  the  Sale  of  Goods  Ac 
did  not  arise. 

(m)  S.  24,  subs.  2.  Over-ridinj 
Bentley  v.  Vilinont,  12  App.  Cas.  471 
and  limiting  the  application  of  s.  100  o 
the  Larceny  Act,  1861  (24  &  25  Vict 
c.  96)  to  the  case  of  goods  obtained  b; 
larceny  (cf.  Chalmers  on  the  Sale  o 
Goods  Act,  1893,  at  p.  53). 

hi)  S.  26,  subs.  1;  cf.  Nichohot 
V.  Harper,  (1895)  2  Ch.  415.  Thi 
subsection  oi  s.  25  re-enacts  witl 
trifling  alterations  s.  8  of  the  Factor 
Act,  1889.     S.  8  itself  re-enacts  witl 
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Where  a  person  having  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the 
goods  or  the  documents  of  title  to  the  goods,  the  delivery 
or  transfer  by  that  person,  or  by  a  mercantile  agent  acting 
for  him,  of  the  goods  or  documents  of  title,  under  any  sale, 
pledge,  or  other  disposition  thereof,  to  any  person  receiving 
the  same  in  good  faith  and  without  notice  of  any  lien  or 
other  right  of  the  original  seller  in  respect  of  the  goods, 
shall  have  the  same  effect  as  if  the  person  making  the 
delivery  or  transfer  were  a  mercantile  agent  in  possession 
■  of  the  goods  or  documents  of  title  with  the  consent  of  the 
owner  (o).  The  term  "mercantile  agent"  has  the  same 
meaning  as  in  the  Factors  Acts. 

A  writ  of  fieri  facias  or  other  writ  of  execution  against  Effects  of 
goods  binds  the   property  in   the   goods  of  the  execution  execution 

^      ^        -^  o  in  England 

debtor  as  from  the  tune  when  the  writ  is  delivered  to  the  ^^^  Ireland. 
,  sheriff  or  other  officer  charged  with  the  enforcement  of  a 
writ  of  execution  to  be  executed ;  it  is  the  duty  of  the  sheriff, 
without  fee,  upon  the  receipt  of  any  such  writ  to  endorse 
upon  the  back  thereof  the  hour,  day,  month,  and  year  when 
he  received  the  same.  The  title  to  such  goods  acquired  by 
any  person  in  good  faith  and  for  valuable  consideration  is 
not  prejudiced  by   such  writ  unless    such  person  had  at 

an  extension  to  the  goods  themselves  (o)  lb.,  subs.  2.      This   subsection 

8.  3  of  the  Act  of  1877.     This  last-  of  s.  25  re-enacts  with  trifling  altera- 

mentioned  section  (s.  3  of  the  Act  of  tions  s.  9  of  the  Factors  Act,  1889. 

11877)  was  passed  to  alter  the  law  as  Upon  the  corresponding  section  (s.  4) 

decided  in  Johnson  v.  Credit  Lyonnais,  of  the  Act  of    1877   it  was  decided 

3  C.  P.  D.  32.     The  Factors  Act,  1889,  that  for  the  section  to  apply  it  was  not 

-"me  of  whose  sections  (viz.,  ss.  8,  9,  necessary  that  s.  17  of  the  Statute  of 

^:  10)  have  been  re-enacted  in  the  Sale  Frauds  should  be  complied  with  ;   it 


i\ 


i  Goods  Act,  1893,  repealed  the  pre-  was  enough  if  there  was  a  de  facto 

rious  Acts,  4  Geo.  4,  c.  53,  6  Geo.  4,  sale:  Eugill  v.  Masker,  22  Q.  B.  D. 

5.  94,  5  &   6   Vict.    c.   39,   and  40  364  (C.  A.).     "Whether  a  person  in  pos- 

l'  41  Vict.  c.  39.      The  effect  of  the  session  of  goods  under  a  so-called  hire- 

rst  three  of  the  repealed  enactments  purchase  agreement  who  disposes   of 

J   stated   in    Blackburn,    J.'s    judg-  the  goods  or  any  part  of  them  the 

inent  in  Cole  v.  North-  Western  Bank,  subject  of  such  agreement  is  within 

u.  R.   10   C.   P.   354.     The  Act  of  the  section  depends  upon  the  terms  of 

889  (52  &  53  Vict.  c.  45)  has  been  the  agreement.      Upon  this  point,  of. 

xtended  to  Scotland  bv  53  &  54  Vict.  Helhy    v.    Mathews,    (1895)    A.   C. 

■   40    (the  Factors    (Scotland)    Act,  471  (reversing  C.  A.,  (1894)  2  Q.  B. 
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the  time  when  he  acquired  his  title  notice  that  such  writ  or 
any  other  writ  by  virtue  of  which  the  goods  of  the  execution 
debtor  might  be  seized  or  attached  had  been  deHvered  to 
and  remained  unexecuted  in  the  hands  of  the  sheriff  (p). 
Perfonnance       Both  the  Seller  and  the  buyer  have  duties  in  respect  of  the 

of  the  con-  *'  ^ 

tract.  performance  of  the  contract.     Such  duties  may  be  defined 

by  the  contract,  or  failing  that,  are  defined  by  the  Act  (q). 
Unless  otherwise  agreed,  delivery  of  the  goods  and  payment 
of  the  price  are  concurrent  conditions — that  is  to  say,  the 
seller  must  be  ready  and  willing  to  give  possession  of  the 
goods  to  the  buyer  in  exchange  for  the  price,  and  the  buyer 
must  be  ready  and  willing  to  pay  the  price  in  exchange  for 
the  possession  of  the  goods  (?•)• 

Deliver}-.  As  to  delivery,  the  following  rules  apply.     In  the  absence 

of  any  expressed  or  implied  agreement  to  the  contrary,  the 
place  of  delivery  is  the  seller's  place  of  business,  if  he  has 
one,  if  not,  his  residence,  except  where  the  goods  are  at  the 
time  of  making  the  contract  to  the  knowledge  of  the  parties 
in  some  other  place,  which  in  such  case  is  the  place  of 
delivery  (s).  It  may  be  that  under  the  contract  the  seller 
is  bound  to  send  the  goods  to  the  buyer.  In  such  case,  if 
no  time  is  fixed  within  which  the  seller  shall  send  the  goods 
to  the  buyer,  he  must  do  so  within  a  reasonable  time  (t). 
If  the  goods  at  the  time  of  the  contract  of  sale  are  in  a  third 
party's  possession,  there  is  no  delivery  by  seller  to  buyer 
unless  and  until  such  third  party  acknowledges  to  the  buyer 
that  he  holds  the  goods  on  his  behalf  («)•  Demand  or 
tender  of  delivery  may  be  treated  as  ineffectual  unless  made 
at  a  reasonable  hour ;  as  to  what  is  such  is  a  question  of 

(1893)  2  Q.  B.  318  (C.  A.)).     See  also  («)  S.  29,  subs.  1. 

McEntirey.  Crossley,  (1895)  A.  C.  457.  (<)  Id.,  subs.  2. 

{p)  S.   26.    The  section  does  not  (m)  S.  29,  subs.  3.    The  operation 

apply  to  Scotland.     This  section  is  a  of  the  issue  or  transfer  of  documents 

re-enactment  of  s.  16  of  the  Statute  of  of    title  to  goods  is  not  affected  by 

Frauds,  with  the  addition  of  "hour,"  the  section.     As  to  these,  see  the  Billsi 

and  8.  1  of  19  &  20  Vict.  c.  97.  of  Lading  Act,  1855  (18  &  19  Vict.| 

{q)  S.  27.  c.    Ill),   and  the  Factors  Act,  18891 

(»•)  S,  28.  (52  &  53  Vict.  c.  45).                           ; 
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fact  (x).  The  seller  must,  unless  otherwise  agreed,  bear  the 
cost  of  and  incidental  to  putting  the  goods  into  a  deliverable 
state  (.v). 

If  the  seller  deliver  to  the  buyer  a  wrong  quantity  of 
goods,  whether  too  small  or  too  large,  the  buyer  may  reject 
the  whole,  or  he  may  retain  the  whole  (or  in  the  case  where 
the  quantity  delivered  is  larger  than  that  contracted  for,  he 
may  retain  the  exact  quantity  and  reject  the  rest),  paying 
for  the  quantity  retained  at  the  contract  rate  (z).  Further, 
should  the  goods  delivered  be  mixed  with  goods  of  a  different 
(  description  to  those  the  seller  contracted  to  sell,  the  buyer 
may  reject  the  whole  or  retain  such  as  are  in  accordance 
with  the  contract  (a).  These  rights  of  the  buyer  are, 
however,  subject  to  any  usage  of  trade,  special  agreement, 
or  course  of  dealing  between  the  parties  (h).  Nor  is  the 
buyer,  unless  otherwise  agreed,  bound  to  accept  delivery  by 
instalments  (c).  If  the  contract  provides  for  delivery  by 
stated  instalments  to  be  separatel}'  paid  for,  and  the  seller 
I  make  defective  deliveries  in  respect  of  one  or  more  instal- 
s  ments,  or  the  buyer  neglects  or  refuses  to  take  delivery  of 
or  pay  for  one  or  more  instalments,  it  is  a  question  in  each 

I'  case  depending  on  the  terms  of  the  contract,  and  the 
circumstances  of  the  case,  whether  the  breach  of  contract 
is  a  repudiation  of  the  whole  contract,  or  whether  it  is  a 
severable  breach  giving  rise  to  a  claim  for  compensation, 
but  not  a  right  to  treat  the  whole  contract  as  repudiated  (d). 
'Where,  in  pursuance  of  a  contract  of  sale,  the  seller  is 
authorised  or  required  to  send  the  goods  to  the  buyer, 
dehvery  of  the  goods  to  a  carrier,  w^hether  named  by  the 
buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer,  is 
prima  facie  deemed  to  be  a  delivery  of  the  goods  to  the 
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{x)  S.  29,  subs.  4. 
(y)  Id.,  subs.  5. 
{z)  S.  30,  subss.  1  and  2. 
(a)  Id.,  subs.  3. 

B.C.L. 


(b)  Id.,  subs.  4. 

(c)  S.  31,  subs.  1. 

(rf)  Id.,  subs.  2  ;    cf.    Mergetj   Steel 
Co.  V.  A^'ai/lor,  9  App.  Cas.  434. 
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buyer  (e).  If  the  seller  deliver  the  goods  to  a  carrier,  he 
must,  unless  otherwise  agreed,  make  such  contract  with 
the  carrier  as,  having  regard  to  the  nature  of  the  goods  and 
the  other  circumstances  of  the  case  is  reasonable  (/),  and, 
further,  if  the  goods  are  to  be  carried  by  sea  under  circum- 
stances under  which  it  is  usual  to  insure,  he  must,  unless 
otherwise  agreed,  give  the  buyer  notice  enabling  him  to 
insure  the  goods  {g).  If  the  seller  agrees  to  deliver  the 
goods  at  his  own  risk  at  a  place  other  than  that  where 
the  goods  are  when  sold,  the  buyer  must  nevertheless, 
unless  otherwise  agreed,  take  any  risk  of  deteriora- 
tion in  the  goods  necessarily  incidental  to  the  course  of 
transit  (li). 
Acceptance.  ^g  ^o  acceptance,  the  buyer  is  deemed  to  have  accepted 
the  goods  if  he  does  any  of  the  following :  (1)  intimates  to 
the  seller  that  he  has  accepted  them ;  (2)  does  any  act  in 
relation  to  them  inconsistent  with  the  ownership  of  the 
seller ;  (3)  retains  the  same  wdthout  intimating  within  a 
reasonable  time  that  he  rejects  them  (t).  The  buyer  is 
not  deemed  to  have  accepted  goods  which  he  has  not 
previously  to  delivery  examined,  unless  and  until  he  has 
had  a  reasonable  opportunity  of  examining  them  for  the 
purpose  of  ascertaining  whether  they  are  in  conformity 
with  the  contract  (k).  Unless  otherwise  agreed,  the  seller 
when  he  tenders  delivery  of  goods  to  the  buyer,  is  bound 
on  request  to  afford  the  buyer  a  reasonable  opportunity 
of  examining  the  goods  for  the  purpose  of  ascertaining 
whether  they  are  in  conformity  with  the  contract  (l). 
The  buyer  having  the  right  to  refuse  to  accept  gooda 
delivered  to  him,  is  not  bound  to  return  them  to  thel 
seller;  it  is  sufficient  if  he  intimate  to  the  seller  thatj 
he  refuses  to  accept  Jhem  (m). 

(c)  S.  32,  subs.  1.  (J)    S.  35. 

(/)  Id.,  subs.  2.  (k)  S.  34,  subs.  1. 

(^)  Id.,  subs.  3.  (0    Id.,  subs.  2. 

(h)  S.  33.  («)  S.  36. 


goods. 
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When  the  seller  is  ready  and  willing  to  deliver  the  goods,  Liability  of 
and  requests  the  buyer  to  take  delivery,  and  the  buyer  "^riung 

.  ,  .  1  1         •  r  or  refusing 

does  not  withm  a  reasonable  time  after  such  request  take  ^  ^^^  ''«- 

■^  livery  of 

delivery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss  8o«i«- 
occasioned  by  his  neglect  or  refusal  to  take  delivery,  and 
also  for  a  reasonable  charge  for  the  care  and  custody  of 
the  goods  00. 
A  seller  (o)  is  deemed  to  be  an  unpaid  seller  within  the  Rightsofun- 

,    .  1         .     ,  paid  seller 

meanmg  of  the  Act : —  agaijist  the 

(a.)  When  the  whole  of  the  price  has  not  been  paid  or 
tendered. 

(b.)  When  a  bill  of  exchange  or  other  negotiable  instru- 
ment has  been  received  as  conditional  payment,  and  the 
condition  on  which  it  was  received  has  not  been  ful- 
filled by  reason  of  the  dishonour  of  the  instrument  or 
otherwise  (j)). 

An  unpaid  seller  of  goods  has,  subject  to  the  provisions 
of  the  Act  (q),  and  of  any  statute  in  that  behalf  (r),  notwith- 
standing that  the  property  in  the  goods  may  have  passed 
to  the  buyer,  by  implication  of  law  (s)  : — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the 
price  while  he  is  in  possession  of  them ; 

(b.)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  with  the 
possession  of  them; 

(e.)  A  right  of  re-sale  as  limited  by  this  Act. 

Further,  where  the  property  in  goods  has  not  passed  to 
the  buyer,  the  unpaid  seller  has,  in  addition  to  his  other 

(«)  S.  37.   The  section  expressly  re-  the  bill  of  lading  has  been  indorsed,  or 

•erves  the  rights  of  the  seller  where  the  a  consignor  or-agent  who  has  himself 

leglect  or  refusal  of  the  buyer  amounts  paid  or  is  directly  responsible  for  the 

0  a  repudiation  of  the  contract.     As  price ;  cf.  s.  38,  subs.  2. 
0  repudiation,  cf.  s.  31.     The  seller's  (p)  S.  38,  subs.  1. 

ourse  would  appear  to  be  to  proceed  (q)  Cf.  s.  43,  post,p.  436;  and  s.  55. 

mder  s.  57.  (r)  Cf.  the  Factors  Act,  1889,  and 

(o)  The  term  includes   any  person  the  Bills  of  Lading  Act,  1855. 
•  ho  is  in  the  position  of  a  seller,  as  for  (*)  S.  39,  subs.  1. 

astance  an  agent  of  the  seller  to  whom 
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Unpaid 
seller's  lien. 


Stoppage  in 
transitu. 


remedies,  a  right  of  withholding  deHvery  similar  to  and 
co-extensive  with  his  rights  of  lien  and  stoppage  in  transitu 
where  the  property  has  passed  to  the  buyer  (t). 

Subject  to  the  provisions  of  the  Act  (ii),  the  unpaid  seller 
of  goods  in  possession  of  them,  even  if  in  possession  as 
agent,  bailee  or  custodier  for  the  buyer,  is  entitled  to  retain 
possession  of  them  until  payment  or  tender  of  the  price  in 
the  following  cases  (x) : — 

(a.)  Where  the  goods  have  been  sold  without  any  stipu- 
lation as  to  credit ; 

(b.)  Where  the  goods  have  been  sold  on  credit,  but  the 
term  of  credit  has  expired ; 

(c.)  Where  the  buyer  becomes  insolvent. 

Where  an  unpaid  seller  has  made  part  delivery  of  the 
goods,  he  may  exercise  his  right  of  lien  or  retention  on  the 
remainder,  unless  such  part  delivery  has  been  made  under 
such  circumstances  as  to  show  an  agreement  to  waive  the 
lien  or  right  of  retention  (y). 

The  unpaid  seller  of  goods  loses  his  lien  or  right  of 
retention  (z) : — 

(a.)  When  he  delivers  the  goods  to  a  carrier  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the 
buyer  without  reserving  the  right  of  disposal  of  the  goods ; 

(b.)  When  the  buyer  or  his  agent  lawfully  obtains 
possession  of  the  goods ; 

(c.)  By  waiver  thereof. 

The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  right  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decreei 
for  the  price  of  the  goods  (a).  > 

Stoppage  in  transitu  is  a  remedy  the  unpaid  seller  whoj 


(<)  S.  39,  subs.  2.     As  to  attachment  (j-)  S.  41. 

by  seller  in  Scotland,  see  s.  40.  (y)  S.  42. 

(m)  Cf.  88.   39,    8ubs8.    1    (ante,  p.  (z)  S.  43,  subs.  1. 

435),  42  (supra),  and  55.  («)  S.  43,  subs.  2. 
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has  parted  with  the  possession  of  the  goods  has,  when  the 
buyer  becomes  insolvent  {h).  It  is,  in  fact,  a  right  so  long 
as  the  goods  are  in  course  of  transit  to  resume  possession 
of  them  and  to  retain  them  until  payment  or  tender  of  the 
price  (c).  The  duration  of  the  transit  lasts  from  the  time 
when  the  goods  are  delivered  to  a  carrier  by  land  or  water, 
'  or  other  bailee  or  custodier,  for  the  purpose  of  transmission 
llM-to  the  buyer,  until  the  buyer,  or  his  agent  in  that  behalf, 
takes  delivery  of  them  from  such  carrier  or  other  bailee  or 
custodier  (d).  Should  the  buyer  or  his  agent  in  that  behalf 
obtain  delivery  of  the  goods  before  their  arrival  at  the 
appointed  destination,  the  transit  is  at  an  end  (e) .  If,  after 
the  arrival  of  the  goods  at  the  appointed  destination,  the 
carrier  or  other  bailee  or  custodier  acknowledges  to  the 
buyer,  or  his  agent,  that  he  holds  the  goods  on  his  behalf 
and  continues  in  possession  of  them  as  bailee  or  custodier 
for  the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and  it 
is  immaterial  that  a  further  destination  for  the  goods  may 
have  been  indicated  by  the  buyer  (/).  If  the  goods  are 
rejected  by  the  buyer,  and  the  carrier  or  other  bailee  or 
custodier  continues  in  possession  of  them,  the  transit  is 
not  deemed  to  be  at  an  end,  even  if  the  seller  has  refused 

Ito  receive  them  back  (g).  When  goods  are  delivered  to  a 
1  ship  chartered  by  the  buyer,  it  is  a  question  depending  on 
the  circumstances  of  the  particular  case,  whether  they  are 
in  the  possession  of  the  master  as  a  carrier  or  as  agent 
to  the  buyer  (h).  Where  the  carrier  or  other  bailee  or 
custodier  wrongfully  refuses  to  deliver  the  goods  to  the 
buyer,  or  his  agent  in  that  behalf,  the  transit  is  deemed  to 
be  at  an  end  (t).     Where  part  delivery  of  the  goods  has 

{b)  I.e.,  has  ceased  to  pay  or  cannot  {d)  S.  45,  subs.  1, 

pay  his  debts  when  they  become  due,  (e)  Id.,  subs.  2. 

whether  he  has  committed  an  act  of  (/)  Id,,  subs.  3. 

bankruptcy  or  not;  cf.  s.  67,  subs.  3.  {(/)  Id.,  subs.  4. 

(c)  S.   44.     The  section  adopts  the  (A)  Id.,  subs.  5. 

law   as  laid  down  in  Lickbarrow   v.  (t)  Id.,  subs.  6. 
Mourn,  1  Smith,  L.  C,  9th  ed.,  737. 
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been  made  to  the  buyer  or  his  agent  in  that  behalf,  the 
remainder  of  the  goods  may  be  stopped  in  transit k,  unless 
such  part  delivery  has  been  made  under  such  circumstances 
as  to  show  an  agreement  to  give  up  possession  of  the  whole 
of  the  goods  (A-). 

As  to  the  method  of  exercising  the  right,  the  Act  pro\ides 
that :  the  unpaid  seller  may  exercise  his  right  of  stoppage 
in  transitu  either  by  taking  actual  possession  of  the  goods, 
or  by  giving  notice  of  his  claim  to  the  carrier  or  other 
bailee  or  custodier  in  whose  possession  the  goods  are. 
Such  notice  may  be  given  either  to  the  person  in  actual 
possession  of  the  goods  or  to  his  principal.  In  the  latter 
case  the  notice,  to  be  effectual,  must  be  given  at  such  time 
and  under  such  circumstances  that  the  principal,  by  the 
exercise  of  reasonable  diligence,  may  communicate  it  to 
his  servant  or  agent  in  time  to  prevent  a  delivery  to  the 
buyer  (/).  "\^^len  notice  of  stoppage  in  transitu  is  given 
by  the  seller  to  the  carrier,  or  other  bailee  or  custodier  m 
possession  of  the  goods,  he  must  re-deliver  the  goods  to,  or 
according  to  the  directions  of,  the  seller.  The  expenses  of 
such  re-delivery  must  be  borne  by  the  seller  (m). 
Re-sale  by         Subject  to  the  provisious  of  the  Act,  the  unpaid  seller's 

buyer  or  i*  •■■  '  •■• 

right  of  lien  or  retention  or  stoppage  in  transitu  is  not 
affected  by  any  sale  or  other  disposition  of  the  goods  which 
the  buyer  may  have  made,  unless  the  seller  has  assented 
thereto  (n).  Provided  that  where  a  document  of  title  to 
goods  has  been  lawfully  transferred  to  any  person  as  buyer 
or  owner  of  the  goods,  and  that  person  transfers  the 
document  to  a  person  who  takes  the  document  in  good  faith 
and  for  valuable  consideration,  then,  if  such  last-mentioned 
transfer  was  by  way  of  sale  the  unpaid  seller's  right  of  lien 

{k}  S.  45,  subs.  7.  These  provisions  are  presumablf  Ae 

(l)  S.  46,  subs.  1.  sections   of   the    Factors    Act,   1889, 

(in)  Id.,  subs.  2.  embodied  in  s.  25,  and  the  section  (10)  i 

(w)  S.  47.     As  expressed,  the  section  of  that  Act  embodied  in  the  proviso  to  | 

subject  to  the  provisions  of  the  Act.  the  present  section  (s.  47). 


seller. 
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or  retention  or  stoppage  in  transitu  is  defeated,  and  if 
such  last-mentioned  transfer  was  by  way  of  pledge  or  other 
disposition  for  value,  the  unpaid  seller's  right  of  lien  or 
retention  or  stoppage  in  transitu  can  only  be  exercised 
subject  to  the  rights  of  the  transferee  (o). 

Except  in  the  following  cases  the  contract  of  sale  is  not 
rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his 
right  of  lienor  retention  or  stoppage  in  transitu  (p).  If  an 
unpaid  seller  who  has  exercised  his  right  of  lien  or  retention 
or  stoppage  in  transitu  re-sells  the  goods,  the  buyer  acquires 
a  good  title  thereto  as  against  the  original  buyer  (q). 
Where  the  goods  are  of  a  perishable  nature,  or  where  the 
unpaid  seller  gives  notice  to  the  buyer  of  his  intention  to 
re-sell,  and  the  buyer  does  not  within  a  reasonable  time  pay 
or  tender  the  price,  the  unpaid  seller  may  re-sell  the  goods 
and  recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  breach  of  contract  (r).  Where  the  seller 
expressly  reserves  a  right  of  re-sale  in  case  the  buyer  should 
make  default,  and  on  the  buyer  making  default,  re-sells  the 
goods,  the  original  contract  of  sale  is  thereby  rescinded,  but 
without  prejudice  to  any  claim  the  seller  may  have  for 
damages  (s). 

If  the  buyer,  either  in  the  case  where  the  property  in  ^^^jJ'J*"" 
the  goods  has  passed  to  him,  or  where  the  price  is  by  the  thecontract. 
contract  payable  on  a  certain  day  irrespective  of  delivery, 
wrongfully  neglects  or  refuses  to  pay  the  price,  the  seller 
may  recover  the  same  in  an  action  against  the  buyer  {t).  f^^^H'^  °'" 
If  the  buyer  wrongfully  neglects  or  refuses  to  accept  and 
pay  for  the  goods,  the  seller  may  in  an  action,  in  which  the 


.. 


(o)  S.   47.     The   proviso    re-enacts  "  Judicature  Acts,  the  price  of  goods  sold 

lOof  the  Factors  Act,  1889;  cf.Xwrti?  and  delivered,  or  bargained  and  sold, 

Fall;  7  App.  Cas.  573.  was   recoverable    under    the    common 

{p)  S.  48,  subs.  1.  indebitatus  counts.     In  either  case  it 

(q)  Id.,  subs.  2.  was  necessary  that  the  property  in  tlie 

(r)  Id.,  subs.  3.  goods  should  have  passed  to  the  buyer, 

(«)  Id.,  subs.  4.  though  in  the  latter  case  its  delivery 

v<)  S.    49.     Formerly,    before    the  had  not  been  made. 
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measure  of  damages  is  the  same  as  in  the  case  where  the 
seller  refuses  to  deliver  («),  recover  damages  against  the 
buyer  (x). 

Remedies  of  If  the  Seller  wrongfully  neglects  or  refuses  to  deliver, 
the  buyer  may  recover,  in  an  action  for  non-delivery, 
the  damages  directly  and  naturally  resulting,  in  the 
ordinary  course  of  events,  from  the  seller's  breach  of 
contract  (y).  As  to  the  measure  of  damages  in  such 
action,  if  there  is  an  available  market  for  the  goods,  the 
measure  is  prima  facie  to  be  ascertained  by  the  difference 
between  the  contract  price  and  the  market  price  of  the 
goods  at  the  time  or  times  when  they  ought  to  have 
been  delivered,  or,  if  no  time  was  fixed,  then  at  the 
time  of  refusal  to  deliver  (z).  If  the  seller  was  by  the 
contract  bound  to  deliver  specific  or  ascertained  goods, 
the  Court  may,  if  it  thinks  fit,  direct  that  the  contract 
shall  be  specifically  performed,  without  giving  the  defend-  F 
ant  the  option  of  retaining  the  goods  on  payment  of 
damages  (a). 

Remedy  for      Where  there  is  a  breach  of  warranty  by  the  seller,  or 

treach  of  J       J  ' 

wari-anty.  where  the  buyer  elects,  or  is  compelled,  to  treat  any  breach 
of  a  condition  on  the  part  of  the  seller  as  a  breach  of 
warranty,  the  buyer  is  not  by  reason  only  of  such  breach 
of  warranty  entitled  to  reject  the  goods ;  but  he  may 
(a.)  set  up  against  the  seller  the  breach  of  warranty  in 
diminution  or  extinction  of  the  price  ;  or  (b.)  maintain  an 
action  against  the  seller  for  damages  for  the  breach  of 

(m)  Cf.  8.  51,  subss.  2  and  3,  infra.  Baxendale,  8  Ex.  341  (cf.  post,  p.  736) ; 

{x)  S.  60.     If  the  buyer  neglects  or  cf.  also  Hammond  v.  Bmsey,  20  Q.  B.  D. 

refuses  to  take  delivery  within  a  reason-  79  (0.  A.),  and  post,  p.  736  (n.  »). 
able  time  after  the  seller,  being  ready  (;)  S.  51,  subs.  3.     As  to  contracts 

and  willing  to  deliver,  has  requested  for  delivery  by  instalments,  see  Roper 

the  buyer  so  to  do,  the  buyer  is  liable  v.  Johnson,  L.  R.  8  C.  P.  167  ;  Brown 

to  the  seller  for  any  loss  occasioned  by  v.  Mitller,  L.  R.  7  Ex.  319. 
his  neglect  or  refusal,  and  also  for  a  (a)  S.   52.     The  section  reproduceB 

reasonable    charge  for    the  care  and  s.  2  of  the  Mercantile  Law  Amendment 

custody  of  the  goods  (cf.  s.  37).  Act,  1856  (19  &  20  Vict.  c.  97),  which 

ijf\  S.   51,    subs.    2.     This    is    an  is  repealed  by  s.  60  of  the  Act. 
application  of  the  rule  in  Hadlcy  v. 
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"warranty  (h).  The  measure  of  damages  for  breach  of 
warranty  is  the  estimated  loss  directly  and  naturally 
resyttting,  in  the  ordinary  course  of  events,  from  the  breach 
of  ^warranty  (c) .  In  the  case  of  breach  of  warranty  of 
!  quality  such  loss  is  prima  facie  the  diJBference  between  the 
value  of  the  goods  at  the  time  of  delivery  to  the  buyer 
and  the  value  they  would  have  had  if  they  had  answered 
to  the  warranty  (d).  The  fact  that  the  buyer  has  set  up 
the  breach  of  warranty  in  diminution  or  extinction  of  the 
price  does  not  prevent  him  from  maintaining  an  action 
for  the  same  breach  of  warranty  if  he  has  suffered  further 
damage  (e). 

The  Act  provides  with  regard  to   sales   by   auction  as  j^^es'*"* 

follows  if).     Where  goods  are  put  up  for  sale  by  auction 

in  lots,  each  lot  is  prima  facie  deemed  to  be  the  subject  of 

a  separate  contract  of  sale.    A  sale  by  auction  is  complete 

when  the  auctioneer  announces  its  completion  by  the  fall 

of  the  hammer,  or  in   other  customary  manner.      Until 

isuch  announcement  is  made  any  bidder  may  retract  his 

ibid.    Where  a  sale  by  auction  is  not  notified  to  be  subject 

ito  a  right  to  bid  on  behalf  of  the  seller,  it  shall  not  be 

lawful  for  the  seller  to  bid  himself  or  to  employ  any  person 

to  bid  at  such  sale,  or  for  the  auctioneer  knowingly  to  take 

any  bid  from  the  seller  or  any  such  person.     Any   sale 

ontravening  this  rule  may  be  treated  as  fraudulent  by  the 

uyer.   A  sale  by  auction  may  be  notified  to  be  subject  to  a 

eserved  or  upset  price,  and  a  right  to  bid  may  also  be  reserved 

xpressly  by  or  on  behalf  of  the  seller.     Where  a  right  to 

'id  is  expressly  reserved,  but  not  otherwise,  the  seller,  or 

my  one  person  on  his  behalf,  may  bid  at  the  auction. 

[b)  S.  53,  subs.  1.     In  Chapman  \.  sale  that  the  horse  should  be  returned 

/  ithers,  20  Q.  B.  D.  824,  a  horse  sold  by  an  agreed  time  if  the  buyer  contended 

ith  a  warranty  was  killed  through  no  it  did  not  correspond  with  the  warranty. 
'lit    of  the  buyer,   and    the    buyer  (c)    Id.,  subs.  2. 

•ccessfuUy  sued  for  breach  of  warranty,  {d)    Id.,  subs.  3. 

'C!Ugh  he  could  not  by  returning  the  \e)    Id.,  subs.  4. 

^rse  comply  with  a  condition  of  the  (/)  S.  58.     Of.  ante,  p.  414. 
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CHAPTER   IV. 

NEGOTIABLE    INSTRUMENTS  (tt). 

The  term  'negotiable  itistnnnent'  will  here  be  used  to 
signify  an  instrument  which  may  be  transferred  by 
assignment  from  one  person  to  another,  so  as  to  vest  a  legal 
title  to  the  property  represented  or  secured  by  it  and  a  right 
of  action  directly  founded  upon  it  in  the  transferee  {b). 

Every  'negotiable'  instrument,  accordingly,  presents  an 
exception  to  that  general  rule  of  our  common  law  (c),  which 
says,  that  'chases  in  action'  shall  not  be  assignable  (d).  In 
order  to  understand  the  meaning  and  scope  of  this  rule, 
some  few  remarks  are  necessary. 

In  the  first  place,  then,  what  is  a  'chose  m  action*? 
This  question  may  be  answered  by  reference  to  the  Termes 
de  la  Ley  (e),  where  we  read  that  a  chose  in  action  "is 
where  a  man  hath  cause  or  may  bring  an  action  for  some 
duty  due  to  him,"  as  upon  an  obligation,  for  a  breach  of 
covenant  for  a  trespass,  or  the  like ;  and,  indeed,  wherever 
a  thing  is  not  in  possession,  but  where,  for  recovery  of  it,  a 


(a)  An  elementary  view  merely  has 
in  this  chapter  been  attempted  of  the 
subject  above  specified.  The  author 
has  contented  himself  with  exhibiting 
a  brief  outline  of  the  law  applicable  to 
it,  and  with  pointing  out  from  a  multi- 
tude of  cases  those  to  which  attention 
should  gpeciaUy  be  directed. 

(A)  See  Webst.  Diet. ad  verb.  "Ne- 
gotiable." 

(<•)  The  rule  in  equity  and  the  opera- 
tion of  the  Judicature  Act,  1873,  are 


shortly  stated  post,  pp.  445,  446. 

(rf)  In  yobh  V.  Xatioml  DiteomU 
Co.,  5  H.  &  X.  228,  Bramicell,  B., 
says,  ' '  There  is  no  doubt  as  to  the  l«w 
that  if  one  person  is  indebted  to  anoth«r 
he  cannot  become  under  an  obliglrtwi 
to  a  third  part)'  without  the  agrMMt 
of  all  three. ' '  See  also  i)er  Martin, ».. 
Liversidge  v.  Broadbent,  4  H.  &  ^• 
610. 

{e)  Ed.  1708,  p.  121. 
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man  is  driven  to  his  action  (and  consequently  enjoys  a  rir/ht 
merely),  such  thing  is  called  a  chose  in  action  (/). 

Now,  it  is  to  be  observed,  that,  by  an  ancient  maxim  of  — notaf- 

Bignablo 

the  common  law,  a  chose  in  action  cannot  be  granted  or  8'*i'»^^- 
transferred  to  a  stranger,  so  as  to  enable  the  transferee 
to  sue  upon  it  ((/) .  The  policy  of  our  law  being,  that  main- 
tenance, suppression  of  right,  and  stirring  up  of  suits  may 
thus  be  avoided;  nothing  in  action  or  entry,  says  Sir  E. 
rCoke  (/i),  "can  be  granted  over,  for  so,  under  colour  thereof, 
i pretended  titles  might  be  granted  to  great  men,  whereby 
[xights  might  be  trodden  down  and  the  weak  oppressed, 
jwhich  the  common  law  forbiddeth." 

The   rule   which   at   law   forbids   the   assignment   of   a 
jehose  in  action  applies  generally  as  well  to  specialties  as 

I  to  simple  contracts.  Our  law,  observes  a  modern  writer  (i), 
"will  not  permit  a  person  not  privy  to  a  contract  to  found 
ii  legal  claim  or  remedy  thereon  in  his  own  name  by 
issignment  from  the  party  with  whom  the  obligation  was 
ntered  into.  It  will  not  permit  a  person  to  become  the 
leditor  of  another,  without  his  consent;  and  the  reason  is, 
lot  only  that  there  are  wanting  the  mutuality  and  privity 
ssential  to  constitute  a  contract,  but  that  oppression  and 
mjust  litigation  would  be  encouraged,  if  persons — strangers 
0  the  stipulating  party — (and  with  whom,  perhaps,  he 
ould  not  have  contracted)  could  purchase  causes  of  suit, 
nd  divest  the  original  creditor  of  his  legal  right  of 
ction"  (k).  "It  is,"  accordingly,  "  a  well-known  rule  that  a 
ond  is  not  assignable  at  common  law  so  as  to  enable  the 


(/)  All  personal  chattels,  not  in 
II  jssession,     are    choses     in     action : 

MJlfoni«r;  £aiik  v.    Whinnetj,   11  App. 

"I  IS.  426,  where  shares  in  an  incor- 
rated  company,  transferable  onlj-  by 
I'd,  were  held  to  be  choses  in  action 
thin  the  Bankruptcy  Act,  1883 
i  &  47  Viet.  c.  00,  s.  44  (iii.)  ). 

1{g)  Supra,  n.  {d);  Co.  Litt.  266  a; 
r  Maule,  J.,   Tempest  v.  Kibicr,  2 
........... 


134,  with  which  compare  Jones  v. 
Robinson,  1  Exch.  454.  And  see  per 
Btiller,  J.,  Master  v.  Miller,  4  T.  R. 
340,  341  ;  2  R.  R.  399  ;  1  Sm.  L.  C, 
9th  ed.,  825 ;  per  Willes,  J.,  Balfour  v. 
Sea  Fire,  #c.,  Co.,  3  C.  B.,  N.  S.,  308. 

(A)  Co.  Litt.  214  a;  Lampet's  case, 
10  Rep.  48  a. 

(«)  Chitt.,  jun.,  on  Bills,  vol.  1, 
p.  30. 

(/t)  It  appears  to  be  the  duty  of  a 
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assignee  to  sue  upon  it  in  his  own  name"  (0-  And  there 
is  authority  for  saying  that  "a  party  cannot  make  an 
instrument  negotiable  and  not  negotiable  at  the  same 
time"  (m). 

Such  being  the  doctrine  of  our  law,  an  important  question 
suggests  itself ,  viz.,  whether  a  chose  m  action,  not  assignable 
under  the  Law  Merchant  or  by  statute,  could,  at  its  original 
creation,  be  made  so  by  the  express  contract  and  intent  of 
the  parties  to  it.  We  may  conclude,  that  this  could  not  be 
done  (») ;  for,  although  in  general  the  express  terms  of  a 
contract  constitute  the  law  by  which  the  rights  of  the  con- 
tracting parties  must  be  regulated,  it  does  not  seem  to  be 
competent  for  them  to  attach  to  theu'  engagements,  qualities 
not  recognised  hi/  law  as  inherent  in  them,  any  more  than  it 
is  competent  to  a  man  capriciously  to  attach  conditions  to 
land,  which  are  opposed  to  the  doctrines  or  spirit  of  onr 
law  (o).  The  following  propositions,  therefore,  seem  to  be 
true  and  unimpeachable — that  a  parol  contract,  as  for  the 
payment  of  money,  cannot  be  endowed  with  a  negotiable 
quality  at  the  mere  will  of  the  parties  to  it,  without 
reference  to  the  recognised  forms  and  usage  of  the  Law 
Merchant ;  that  a  deed  could  not  be  rendered  transferable 
and  negotiable  like  a  bill  of  exchange  or  an  Exchequei 
bill  ip)  ;  that  it  is  not  competent  to  a  person  to  create  bj 
his  own  act  a  transferable  right  of  action  on  a  contract  (q) 

To  the  rule  above  stated  with  reference  to  the  assignment 

debtor  in  many  cases,  as  in  debt  on  {»)  See  Dixon  v.  Bovill,  3  Mceq 
bond,  to  find  out  his  creditor,  if  he  be  H.  L.  Ca.  L;  Hybarty.  Parke,  4C.B. 
within  the  realm.  This  duty  would  be  N.  S.,  209;  Crouch  v.  Credit  Urn- 
one  very  difficult  of  performance  on  the  cier  of  England,  L.  R.  8  Q.  B.  374 
part  of  the  debtor,  if  choses  in  action  followed  in  Lond.  ^  County  Bankini 
were  assignable.  Hence,  perhaps,  one  Co.  v.  Lond.  ^  Hirer  Plate  Bt»k 
reason  why  such  assi^nients  are  not  20  Q.  B.  D.  232  (affirmed  C.  A.,  21 
allowed  at  common  law;  Note  (a),  6  Q.  B.  D.  535). 
C.  B.  290.  (o)  Ante,  p.  8. 

(/)  Per     Martin^     B.,     Young     v.  (/>)  Per  ParAr,  B.,  6  M.  &W.  216 

Sughct,  4  H.  &  N.  84.  Crouch  v.  Credit  Fancier  of  £itfkmd 

(»i)  Per    Compton,   J.,    Carlon     v.  supra. 

Ireland,  25  L.  J.,  Q.  B.,  114  ;  S.  C,  (?)  Judgm.,  L.  R.  8  Q.  B.  386. 
0  £.  &  B.  76o. 
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of  choses  in  action,  certain  exceptions  have  been  allowed ; 

for  instance,  Courts  of  law  were  not  bold  enough  to  tie  up 

-  the  property  of   the   Crown,  or  to  prevent  it  from  being 

transferred,  so  that  the  transferee  might  sue  for  it  in  his 

I  own  name  (?■)•     In  the   event  of    death,  bankruptcy,  and 

formerly  of  marriage,  an  assignment  of  a  right  of  action 

I  might  occur.     Where  a  covenant  runs  with  land,  the  right 

( to  sue  upon  it  passes  from  assignee  to  assignee  of  the  term 

[or  reversion,  though  it  is  observable  that  m  this  case  a 

;  peculiar  kind   of   privity — viz.,  that   of  estate — is  created 

'between   the   parties.     Further,  under   particular  Acts  of 

Parliament,  certain  instruments,  ex.  gr.,  railway  bonds  (in 

I  some  cases),  bail  bonds,  and  replevin  bonds,  have  been 

made  assignable  (s) .     And  scrip  issued  in  this  country  by 

the  agent  of  a  foreign  government,  entitling  the  holder  on 

payment  of  the  instalments,  to  delivery  by  the  agent  of 

definitive  bonds  of  the  foreign  government,  has  been  held 

to  be  negotiable,  and  to  pass   by  delivery  to  a  bond  fide 

holder  for  value  {t) . 

The   doctrine  of  equity  in  regard  to  the  assignment  of  ^*StyMto 
a  chose  in  action  has  been  different  from  that  of  our  common  ch3in^  * 
law(?/).     If  A.,  having  a  debt  due  to  him  from  B.,  should 
order  it  to  be  paid  to  C,  such  order  would  amount  in  equity 

(»•)  Tei-mes  de  la  Ley   (ed.   1708),  515,  where  it  was  held  that  the  quality 

'"Chose  in  Action:"  per  Biiller,  J.,  of  negotiability  is  determined  by  the 

Manter  v.  Miller,  4  T.  E.340;  2  R.  R.  usage  of  the  English  money  market, 

399;  1  Sm.  L.  C,  9th  ed.,  825.  and  not  by  the  law  of  the  place  of 

(s)   Vertue  v.  East  Anglian  R.  C,  issue;    Easton   v.   Lond.    Joint  Stock 

5  E.xch.  280  :  East    Union  R.   C.  v.  Bk.,  56  L.  J.  Ch.  569 ;  cf.  also  Sim- 

Cockrane,  9  Exch.  197.  See  Thompson  mons   v.    London   Joint   Stock  Bank, 

V.  Bell,  3  E.  &  B.  236  ;  Selby  v.  East  (1892)  (A.  C),  reversing  C.  A.,  (1891) 

Anghan  R.  C,  7  Exch.  53  ;  Young  v.  1  Ch.    271 ;  and  Bentinck  v.  London 

Hughes,  4  H.  &  N.  76.  Joint  Stock  Bank,  (1893)  2  Ch.  120, 

{t)  Goodwin  v.  Robarts,  1  App.  Cas.  as  to  bona  fide  holder  for  value  without 

176;  Rumball  v.  Metropolitan  Bank,  notice.       Also    on    the    same    point, 

2  Q.  B.  D.  194  ;   Gorgier  v.  Mteville,  Sheffield  v.  London  Joint  Stock  Bank, 

5  B.  &  C.  45 ;  Fin/-  Art  Soe.  v.  Union  13  App.  Cas.  333  (reversing  C.  A.,  34 

Bank,  ^c,  17  Q.  B.  D.  705,  where  it  Ch.    D.  95).     As  to  negotiability  by 

vas  held  that  post-office  orders  did  not  estoppel,  see  Colonial  Bank  v.   Cadg, 

all  within  the  rule  laid  down  in  Good-  15  App.  Cas.  267  (affirming  C.  A.,  38 

rin  V.  Robarts,  ubi  supra;  Ricker  v.  Ch.  D.  388). 
Lmdon  4-  Countg  Batik,  18  Q.  B.  D.  (?<)  «  The  general  rule  is  not  disputed 


446 


NEGOTIABLE    INSTRUMENTS. 


to  an  assignment  of  the  debt,  and  might  be  enforced, 
although  the  debtor  had  not  assented  to  the  assignment  (.r) ; 
but  even  then  it  will  be  necessary  for  the  assignee  to  show 
that  he  gave  consideration  to  the  assignor,  and  notice  to 
the  debtor,  and  he  will  take,  subject  to  any  defences  whicli 
the  debtor  would  have  had  against  the  assignor  (?/). 

By  the  Judicature  Act,  1873,  s.  25,  sub.  (6),  an  ''absolute 
assignment"  "not  purporting  to  be  by  way  of  charge  only, 
of  any  debt  or  other  legal  chose  in  action,"  is,  subject  to 
certain  specified  conditions,  recognised  in  a  Court  of  law. 
The  assignment  must  be  in  writing  under  the  hand  of  the 
assignor;  express  notice  of  it  in  writing  must  have  been 
given  to  the  debtor ;  it  will  then  be  effectual  in  law  to  pass 
and  transfer  the  legal  right  to  the  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  the  legal  remedy  for  it, 
even  without  the  consent  of  the  party  liable  (z).  The  assign- 
ment, however,  will  be  subject  to  all  equities  entitled  to 
priority  over  the  rights  of  the  assignee  ;  as  if  there  be  an 
equitable  mortgage  or  lien  attachmg  to  the  debt  or  chose  in 
action. 

The  subsection  (6)  of  the  Judicature  Act,  1873,  s.  26, 
above  cited,  is  subject  to  a  proviso  having  reference  to  the 
case  where  notice  has  been  given  to  the  debtor  that  the 
assignment  is  disputed  by  the  assignor,  or  any  one  claiming 
under  him,  or  that  there  are  other  opposing  or  conflicting 
claims  to  the  debt  or  chose  in  action ;  when  this  is  so,  a 
remedy  is  made  available  to  the  debtor  by  the  process  oi 


: 


that  a  chose  in  action  cannot  be  trans- 
ferred at  law  at  all,  but  that  in  equity 
it  may  be  assigned:  "  Judgm.,  L.  R. 
8  Q.  fi.  380.  As  to  this  rule,  and  its 
limitation  as  regards  the  assignment  of 
contract,  see  Robson  v.  Unonmond, 
2  B.  &  Ad.  303,  considered  in 
Jiriltth  Wagon  Co.  v.  Lea,  5  Q.  B.  D. 
149. 

(x)  Watson,  Compendium  Equity,  I. 
79  ;  Rote  T.  Daicsofi,  Ryall  v.  Rotcks, 
2  Tud.  Eq.  L.  C.  731,  734,  and  Note 


thereto.  See  Field  t.  Megaur,  L.  B. 
4  C.  P.  660 ;  Jeffs  v.  Day,  L.  B. 
1  Q.  B.  372.  . 

(y)  JFiUiams  t.  Sorrell,  4  Ves.  389 ; 
Stoekn  V.  Dobton,  4  D.  M.  &  G.  16. 

(r)  Brice  v.  Bannister,  3  Q.  B.  D 
569;  Burlinson  v.  Hall,  12  Q.  B.  DJ 
347  ;  Walker  v.  Bradford  Old  Smk\ 
ib.  .511  ;  Harding  v.  Harding,  17  Q 
B.  D.  442 ;  Tancred  v.  Delagoa  Baj 
R.  C,  23  Q.  B.  D.  239. 
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interpleader,  or  he  may  pay  the  debt  mto  Court  in  conformity 
with  the  provisions  of  the  Acts  for  the  rehef  of  trustees. 

In  regard  to  certain  important  classes  of  instruments,  viz., 
bills  of  exchange  and  promissory  notes,  when  drawn,  made, 
and  indorsed  in  a  manner  which  will  presently  be  pointed 
out,  the  technical  rule  of  our  common  law  forbidding  the 
assignment  of  a  chose  in  action  does  not  hold.  The  instru- 
ments just  named  are,  indeed,  anomalous,  and  such  as  the 
ii  common  law,  acting  consistently  with  its  ancient  principles, 
(>  would  not  have  sanctioned.  They  are  the  creatures  of,  and 
I  owe  their  origin  to,  the  Law  Merchant,  to  mercantile  custom 
jigradually  recognised  and  reduced  to  a  certain  uniform  system 
I  by  the  decisions  of  our  Courts  of  justice  and,  in  j^art,  by 
►legislative  interference  (a). 

\  To  the  Italian  merchants,  the  introduction  of  bills  of 
jiexehange  into  use  amongst  the  mercantile  community  of 
iEurope  is  referable  (b),  these  instruments  having  been 
jknown  in  the  14th  century,  although  the  first  reported  case 
relating  to  them  is  Martin  v.  Boure  (c),  decided  in  the 
Exchequer  Chamber  in  the  first  year  of  James  I. 

In  the  infancy  of  our  commerce,  when  its  true  interests 

were  but  imperfectly  understood,  Courts  of  law  seem  to 

have  been   reluctant   to   give  their  full  effect  to   bills  of 

Bxchange,  and  allowed  them  only  between  merchants  {d) ; 

he  reluctance  of  our  Courts  to  recognise  these  instruments 

<eing  doubtless  manifested  in  order  to  discourage  innovation, 

md  to  suppress  novelties  in  derogation  of  the  common  law. 

In  order  to  appreciate  the  extent  of  the  innovation  caused 

)y  the  introduction  of  the  instruments  in  question,  we  must 

irst  consider  the  negotiable  quality  attaching  to  a  bill  of 

ixchange,  and  remember  that,  if  originally  made  payable  to 

)rder  or  to  bearer,  it  may  in  the  one  case  be  indorsed,  and 

n  the  other  delivered  over,  so  as  to  vest  a  right  of  action 


[a]  Chitt.,  jun.,  on  Bills,  vol.  l,p.  28. 
(*)  Roccus,  by  IngersoU,  pref .,  p.  10. 


1&. 


(e)  Cro.  Jac.  6. 

Id)  Oasie  v.  Taylor,  Cro.  Jac.  306. 
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upon  the  bill  in  any  holder  in  due  course  (e).  This  quality 
of  negotiability  differs  from  the  mere  assignability  of  other 
choses  in  action,  in  certain  important  particulars.  Firstly, 
no  notice  is  necessary  to  complete  the  holder's  title,  and 
secondly,  it  is  not  liable  to  be  defeated  by  defences  which 
might  have  prevailed  against  the  assignor,  when  the  bill  is 
negotiated  before  it  is  due. 

Here,  then,  we  have  an  instance,  complete  in  all  respects, 
of  the  assignment  of  a  chose  in  action  ;  and  if  it  be  asked 
whence  this  assignable  quality  is  derived,  we  answer, 
originally  from  the  usage  of  merchants,  which  usage  has 
been  long  sanctioned  judicially  and  by  Parliament,  so  as  to 
form  at  this  day  a  component  portion  of  our  common  law. 

It  is  not,  however,  solely  in  respect  of  the  quality  just 
adverted  to,  that  a  bill  of  exchange  differs  from  an  ordinary 
simple  contract.  It  differs  therefrom  in  another  important 
particular,  viz.,  that  a  consideration  for  the  bill  will  be  pre- 
sumed until  the  contrary  appear,  or  at  least  until  suspicion 
has  been  thrown  upon  the  holder's  title.  A  defendant  in 
an  action  upon  a  bill  is  not  permitted  to  call  upon  the 
plaintiff  to  prove  the  consideration  which  he  gave  for  it, 
unless  the  defendant  can,  in  the  first  instance,  make  out  a 
prima  facie  case  against  the  holder,  and  impeach  his  title, 
as  by  showing  that  possession  of  the  bill  was  obtained 
by  undue  means,  or  that  the  bill  had  been  lost,  or  was 
originally  infected  with  illegality  (/). 

The  law  relating  to  bills  of  exchange  and  promisso: 
notes  has  now  been  codified  (g)  by  the  Bills  of  Exchangef 


5ry| 


(e)  45    &    46  Vict.   c.   61,   s.    29.  (/)  Per Po/ferA,  C.B., i/Wy  v.  &yfer^ 

This  expression  has  been  used  in  the  2  Exch.  566 ;  post. 
Act  as  being  less  cumbrous  than  the  {ff)  As  to  the  Act  generally  and  i1 

technical    legal     phrase    "  bon&    fide  construction,  see  per  Lord  2f<'r«<'A«tf,  i 

holder  for  value,"  and  denotes  a  person  Bank  of  England  v.  Vagliano,  (1891]j 

who  took  the  bill  in  good  faith  and  for  (A.   C).  at    pp.    144,    145.      "Thi 

value  before  it  was  due,  and  without  Bills  of  Exchange  Act  was  certainly  noi 

notice  of  any  defect  in  title   of   the  intended  to  be  merely  a  code  of  tht 

person  from  whom  he  took  it.  existing  law.      It  is  not  open  to  ques-* 


il 
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Act,  1882  (45  &  46  Vict.  c.  61),  the  main  provisions  of 
which  are  set  out  in  the  following  pages. 
A  bill  of  exchange  is  an  unconditional  order  in  writing  smof 

°    exchange — 

addressed  by  one  person  to  another,  signed  by  the  person  '»ow  denned, 
giving  it,  requiring  the  person  to  whom  it  is  addressed  to 
pay  on  demand  or  at  a  fixed  or  determinable  future  time 
a  certain  sum  in  money  to  or  to  the  order  of  a  specified 
'person,  or  to  bearer  (h). 

Let  us  briefly  examine  the  various  parts  of  the  definition 

i  j  above  given  : — 

!  f    1.  A  bill  of  exchange  must   be   in   writing,  for   so  the 

\    usage  of   merchants  required  (i),  and  so  the  statute  law 
now  enjoins  (A;). 

2.  The  order  must  be  unconditional.  An  order  to  pay  out 
Df  a  particular  fund  is  not  a  bill :  but  an  unqualified  order 
bo  pay,  coupled  with  (a)  an  indication  of  a  particular  fund 
)ut  of  which  the  drawee  is  to  reimburse  himself,  or  a 
particular  account  to  be  debited  with  the  amount,  or  (b)  a 
jtatement  of  the  transaction  which  gives  rise  to  the  bill,  is 
mconditional  within  the  meaning  of  the  Act  (Z).  A  written 
luthority  to  pay  money  on  account  of  the  person  giving 
t  will  not  constitute  a  valid  bill,  although  it  may  be 
tvidence  of  an  agreement  (m).  Again,  an  instrument 
kpressed  to  be  payable  on  a  contingency  is  not  a  bill, 

i|i  jor  will  the  happening  of  the  event  cure  the  defect.  An 
istrument,  therefore,  in  this  form,  "  Pay  C.  or  order 
00/.   on  the   arrival    of    the    ship   Germanic"   is  not  a 

III  that  it  was  intended  to  alter  it,  and  Hardwicke,    "is  a  contract  of  a  very 

1  alter  it  in  certain  respects  "    (ib.,  particular  nature,  depending  on    the 

145).  custom  of  merchants,  and  must  be  in 

'/()  45&46  Vict.  c.  61,  s.  3,subs.  1.  writing:'"    Thmnas  v.    Bishop,    Rep. 

1)111  does  not  of  itself  operate  as  an  temp.  Hardw.   2 ;  Claxton  v.  Swift, 

ignment  of  funds  in  the  hands  of  Lutw.  878.     See  Geary  v.  Physic,  5 

•  drawee  available  for  the  payment  B.  &  C.  234. 
reof,  nor  will  he  be  liable  on  the  (k)  S.  3,  subss.  1,  2. 

trument  if  he    do  not  accept    it :  {l)  S.  3,  subs.  3. 

•'^3.  {m)  Hamilton    V.     Spottiswoode,   4 

')  "A  bill  of  exchange,"  says  Lord  Exch.  200. 

B.cL.  a  O 
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bill  (n).     The  reason  of  this  is  that  certainty  is  a  great 
object  in  mercantile  instruments.     It  would  perplex  the 
commercial  transactions  of  mankind  if  negotiable  securities 
were  issued  out  into  the  world  incumbered  with  conditions 
and  contingencies,  and  if  the  persons  to  whom  they  were 
offered  in  negotiation  were  obliged  to  inquire  when  those 
uncertain  events  would  probably  be  reduced  to  a  certainty ; 
and  accordingly,  unless  they  carry  their  own  validity  on 
the  face  of  them,  and  conform  to  what  is  recognised  by 
mercantile   custom,  they  will   not    be   negotiable  (o). 
Alexander  v.  Thomas  {j))  the  bill  upon  which  the  plainti 
sued  was  made  payable,  "ninety  days  after  sight,  or  m-, 
realized;"  and  the  insertion  in  the  bill  of  these  latter  wordi 
led  after  verdict  to  an  arrest  of  judgment,  on  this  shoi 
ground — that  the  bill  was  made  payable  on  a  contingency, 
and  was  not  consequently  "a  good  bill  of  exchange  drawn 
according  to  the  custom  of  merchants." 

3.  The  order  must  be  to  pay  on  demand,  or  at  a  fix© 
or  determinable  future  time.     A  bill  is  payable  on  demanc : 
which  is  expressed  to  be  payable,  on  demand,  at  sight,  OEi 
presentation,    or    in    which    no    time    for    payment   ii 
expressed  (q).     A  bill  is  payable  at  a  future  determinabh 
time  within  the  meaning  of  the  Act,  when  it  is  expressed  t< 
be  payable,    1.  At  a  fixed  period  after  date   or  sight,  aj 
"three  months  after  date  (or  sight)."     2.  On  or  at  a  fixe^* 
period  after  the  occurrence  of  a  specified  event  which  ii 
certain  to  happen,  though  the  time  of  happening  may  h 
uncertain,  as  "three  months  (r)  after  the  death  of  A."  (») 

4.  The  order  must  be  for  the  payment  of  a  sum  eertaiJ 
in  money.     Therefore  an  order  to  deliver  goods,  or  to  paj 


J 


(n)  8.  11. 

(o)  Carlos  v.  Fancourt,  5  T.  R.  485, 
486  ;  2  R.  R.  647. 

{p)  16  Q.  B.  333 ;  per  cur.,  Dawket 
T.  Lord  Deloraine,  2  W.  Bl.  782. 

(q)  An  oTerdue  bill  when  accepted  or 


indorsed  is  as  against  the  acceptor  a. 
indorser  payable  on  demand :  s :  10. 

(r)  By  which  will  be  understoo 
calendar  months :  s.  14,  snbs.  4. 

(«)  S.  11. 


NEGOTIABLE    INSTRUMtNTS. 


451 


money  and  do  some  other  act  in  addition  is  not  a  bill  (f). 
But  the  sum  payable  will  be  certain,  although  it  is  required 
to  be  paid  with  interest,  or  by  stated  instalments  with  or 
i without  a  provision  that  upon  default  in  payment  of  any 
Jinstalment  the  whole  shall  become  due,  or  according  to  a 
rate  of  exchange  indicated  by,  or  to  be  ascertained  according 
;o,  the  directions  of  the  bill  (»). 

5.  It  is  essential  to  the  validity  of  the  bill  that  the 
Irawee  or  drawees  should  be  named,  or  otherwise  indicated 
herein,  with  reasonable  certainty  (x),  but  a  bill  of  exchange 
nay  not  be  directed  to  alternative  or  successive  drawees  {y). 

6.  Finally,  where  the  bill  is  not  payable  to  bearer,  the 
layee  must  be  named  or  indicated  therein  with  reasonable 
ertainty  (z). 

Such  being  the  definition  of  a  bill  of  exchange,  it  will  ^11™°' 

e  convenient  to  observe  its  ordinary  form,  which  is  as 

nder : — 

'  "  [Three]  months  after  date  [or,  On  demand,  or,  At  sight, 

*,  At    [ten]    days  after  sight] ,  pay  C.  D.,  or  order   [or, 

Barer] ,  [or,  pay  to  my  order]  one  hundred  pounds  (a) . 

''A.  B. 
To  Mr.  E.  F.,  Merchant, 

Park  Street,  Bristol." 
In  the  corner  of  the  above  instrument  is  usually  written, 


')  S.  3,  subs.  2. 

>()  S.  9,  subs.  1. 

.'■)  S.  6,  subs.  1. 

//)  S.  6,  subs.  2. 

-)  S.  7,  subs.  1.     See  Chamberlain 

Young,  (1893)  2  Q.  B.  206  (C.  A.), 

■re  it  was  held  that  au  instrument 

ch  was   made   payable   to   " 

r''  must  be  construed  as  nieaninj^ 
t   it  was  payable  to  "ray  order," 

to  the  drawer's  order. 
')  The  words  "  For  value  received  " 
iif  unnecessary,  s.  3,  subs.  4  (b),  are 
tted.     Across  the  bill  is  written  the 
'ptance  thus:— "  Accepted,  E.  F." 

acceptance  will  be  invalid  unless 
omplies  with  the  following  condi- 


tions:— 1.  It  7nust  be  written  on  the 
bill  and  signed  by  the  drawee.  The 
mere  signature  of  the  drawee  without 
additional  words  is  sufficient.  2.  It 
must  not  express  that  the  drawee  will 
perform  his  promise  by  any  other  means 
than  the  payment  of  money:  s.  17, 
subs.  2.  If  the  bill  is  drawn  in  a  set 
(as  to  which  see  s.  71),  the  acceptance 
may  be  written  on  any  part,  and  it  must 
be  written  on  one  part  only.  If  the 
drawee  accepts  more  than  one  part,  and 
such  accepted  parts  get  into  the  hands 
of  different  holders  in  due  course,  he 
will  be  liable  upon  every  such  part,  as 
if  it  were  a  separate  bill:  s.  71, 
subs.  4. 

gg2 
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in  figures,  the  amount  [£100]  for  which  the  bill  is  pay- 
able (h) ;  and  it  must  be  stamped  according  to  the  statutory 
scale  of  duties  which  may  be  in  force.     The  Stamp  Acts  are 
expressly  saved  by  section  97,  subsection  3,  a,  of  the  Act. 
Where  in  a  bill  drawer  and  drawee  are  the  same  person,  or 
where  the  drawee  is  a  fictitious  person,  or  a  person  not 
having  capacity  to  contract,  the  holder  may  treat  the  instru- 
ment at  his  option  either  as  a  bill  of  exchange  or  a  pro- 
missory note  (c).     "Where  the  payee  is  a  fictitious  or  non- 
existing  person   the   bill   may   be   treated   as  payable  to 
bearer  (d).     What  is  a   fictitious  or  non-existing  person 
within  the  meaning  of  this  section  has  recently  been  con- 
sidered by  the  House  of  Lords  in  the  case  of  the  Bank  oj 
England  v.  Vagliano  {e).     A  clerk  of  the  respondents  forged 
advice  letters  and  drafts,  and  obtained  payment  of  the  latter] 
and  appropriated  the  money  to  his  own  use.     He  prepare( 
the  drafts  by  filling  in,  as  the  name  of  the  drawer,  that  of  i 
foreign  correspondent  of  the  respondents,  and  as  the  nanw 
of  the  payee,  that  of  a  foreign  firm,  which  was  an  existing 
firm  and  a  correspondent  of   the  respondents,  and  thffl 
procured  the  acceptance  of  his  employers,  the  respondents 
Their  lordships  (/)  held  that  the  respondents,  and  not  th^ 
appellant  Bank,  must  bear  the  loss,  on  the  ground  that  th^ 
named  payee  was  a  fictitious  or  non-existing  person  withii 
the  meaning  of  the  section,  and  that  the  documents  migh 
be  treated  as  payable  to  bearer  {g). 

[b)  "WTiere  the  sum  payable  is  ex-  Morris ;    contra.  Lords  BramiceU  ai 

pressed  in  words  and  also  in  figures,  Field. 

and  there  is  a  discrepancy  between  the  {g)  TheCourtof  Appeal (£«^«-,M.B 

two,  the  sum  denoted  by  the  words  is  dissenting)  had  decided  (23  Q.  B.  I 

the   amount  payable:    s.   9,  subs.  2.  243)  that  it  was  a  condition  of  tl 

This  was  also  the  old  rule :  Saunderson  application  of    this  section  that  tij 

T.  Piper,  b  Bing.  N.  C.  425.  acceptor  should  know  that  the  pav« 

(r)  S.  6,  subs.  2.  was  a  fictitious  person,   and  on  tnj 

\d)  S.  7,  subs.  3.  point  the  House  ot  Lords  overruled  t| 

(«?)  (1891)   A.    C.    107.      Cf.    also  Court  of  App«al.  Lord2ra/*A.»ry,L.C 

C/M/towv.  ^««<AoroM^A,  (1895)2Q.B.  the  Earl  ot   Selhome,   Lords    Waf^ 

707,  C.  A.,  aflSrming  Id.,  p.  306.  and     Macnaght^n,    also    on    reasoj 

(/)  Lord  Hahbury,  L,    C,   Lords  turning  on  the  conduct  of  the  p«rti< 

Watson,   Herschell,  Maataghten,  and  decided  in  the  appellants'  favour.      i 


i 


NEGOTIABLE    INSTRUMENTS. 


453 


Without  pausing  in  this  place  to  examine  minutely  the  its  use  in 

^  "^  mercanUle 

requisites  of  a  bill  of  exchange  m  regard  to  form,  let  us  *™"^*^ 

.proceed  to  consider  its  practical  use.     The  use  of  negotiable 

paper  in  commercial  dealings  is  well  illustrated  by  Sir  W. 

Blackstone  in  his  Commentaries  (/t),  and  by   Chancellor 

Kent  {i).     Let  us  suppose  that  B.,  residing  in  Liverpool, 

wishes  to  receive  lOOOL  which  await  his  orders  in  the  hands 

{of  F.  at  New  York.     He  applies  to  D.,  going  from  Liverpool 

I  to  New  York,  to  pay  him  the  above  amount  less  the  usual 

Tate  of  discount,  and  to  take  his  draft  or  bill  on  F.  for  the 

jlOOOZ.  payable  at  sight.     Now  this  arrangement  may,  in 

;anith,  accommodate  both  B.  and  D.,  for  B.  receives  the 

unount  of  his  debt  on  transferring  it  to  D.,  and  D.  carries 

[lis  money  across  the  Atlantic  in  the  shape  of  a  bill  of 

jxchange,  without  danger  or  risk  in  the  transportation,  and, 

itti  arriving  at  New  York,  he  presents  his  bill  to  F.  and  is 

paid.     The  bill  of  exchange  operates  then  in  this  way,  that, 

K  accepted,  it  effects  a  transfer  of  the  right  of  action  as 

jgainst  F.  (the  party  originally  indebted)   from  B.  to  D. 

The  meaning  of  drawing  a  bill  is  that  the  person  on  whom 

i  is  drawn  has  the  money  of  the  drawer  either  actually  in 

is  hands,  or  by  arrangement  in  account,  which  is  the  same 

iing"(^-). 

The  illustration  thus  given  by  Sir  W.  Blackstone  intro-  The  parties 
-ices  to  us  the  three  immediate  parties  to  a  bill  of  exchange 
;  originally  drawn,  and  before  it  has  been  put  into  circula- 
)n,  viz.,  B.,  the  drawer  of  the  bill ;  F.,  the  drawee  (l)  and 
hould  he  accept  the  bill)  the  acceptor ;  D.,  the  ^^a^c^.  Of 
ese  F.  is  the  party  primarily  liable  at  suit  of  the  payee, 
id  B.  is  (with  reference  to  F.)  to  be  regarded  in  the  light 


^)  Vol.  2,  p.  466. 
')  3  Kent  Com.,  12th  ed.,  p.  75. 
/'•)  Per    Fiffott,    li.,   Att.-Gen.    v. 
lit,  L.  R.  9  Ex.  145. 
0  A  bill  may  be  addressed  to  two 
hmore  drawees,  whether  they    are 


partners  or  not,  but  an  order  addressed 
to  two  drawers  inthe  alternative,  or  in 
succession,  is  bad  :  s.  6,  subs.  2.  As 
to  the  insertion  of  a  "  referee  in  case  of 
need,"  see  s.  15. 


bilitjr. 
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of  a  surety,  and  will  be  liable  to  D.  in  case  of  the  non- 
acceptance  or  non-payment  of  the  bill  by  F. 
Accommo-         An  accommodation  bill — that  is,  a  bill  drawn,  accepted  or, 

dation  bill—    .  , 

what.  indorsed  by  a  party  who  has  received  no  value  therefor,  for 

the  purpose  of  lending  his  name  to  some  other  person,  and 
with  a  view  to  his  raising  money  upon  it,  or  otherwise  using 
it — stands  on  a  somewhat  peculiar  footing,  inasmuch  as  in 
this  case  there  is  an  implied  undertaking  on  the  part  of  the 
drawer  to  indemnify  the  acceptor  against  claims  which  may 
be  made  upon  him  in  respect  of  the  bill ;  and  upon  this 
implied  contract  of  indemnity  an  action  will  lie  against  the 
former  of  these  parties  at  the  suit  of  the  latter  if  obliged  to 
take  up  the  bill  (?«).  Even  in  the  case  of  an  accommoda- 
tion bill,  however,  the  drawer  is  not  prima  facie  the  party 
to  pay  it ;  upon  the  face  of  such  a  bill  the  party  who  is  bound 
to  pay  it  is  the  accommodation  acceptor  («) ;  and  it  is 
immaterial  whether  the  holder  for  value,  when  he  took  the 
bill,  knew  that  the  person  charged  was  an  accommodation 
party  or  not  (o). 

Negotia-  ^^^  ^^^  ^^0  of  mercantile  instruments,  such  as  are  nou 

spoken  of,  would  be  attended  with  very  limited  advantages 
if  restricted  to  the  immediate  parties  to  them,  i.e.,  if  thej 
were  devoid  of  the  quality  of  negotiahility,  which,  in  foct, 
they  usually  possess.     This  negotiable  quality  is  inherenj  i 
in  bills  of  exchange,  unless  the  bill  contains  words  prohibitj  ' 
ing  transfer,  or  indicating  an  intention  that  it  should  nol   ^k 
be  transferable.     Thus  a  bill  payable  to  C.  D.,  or  "bearer,' 
will  pass  like  a  bank-note  by  delivery,  and  if  payable  t( 
C.  1).,  or  order,  or  simply  to  C.  D.,  it  will  become  negotiabh 
on  receiving  the  indorsement  of  C.  D.,  and  the  negotiatioi 
will  be  completed  by  delivery  after  such  indorsement  {p)\ 

i 

(m)  Beech  v.  Jones,  5  C.   B.  696;  (n)  Vet  Jervu,  C.  J.,  13  C.  B  Sl^i 

Sleiffh  V.  SleiffA,  6  Exch.  614:  Jiei/-  (o)  S.  28.                                          : 

woW»  V.   Doyle,    1    M.    &  Gr.   753 ;  Cp)  S.  31,   subs.   3.     See  J)*!f  ^ 

Judgm.,    9    C.    B.    181;   Driver    y.  Zonffhurst,  62  L.  J.  Ch.  3M.            ,   Bu 

£urton,  17  Q.  B.  989.  Kj 
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If  it  is  desired  to  make  the  bill  not  transferable,  it  should 

be  drawn  in  the  form  "  Pay  C.  D.  only  "  {q). 

An  indorsement   may   be   in  blank  or  special  (r> ;  if  in  indowement 

blank,   no  indorsee  is  specified  ;  if  special,  the  person  to  special. 

whom,  or  to  whose  order,  the  bill  is  to  be  payable  is  named. 

Now  the   great    difference    between   these   two  modes  of 

indorsement  is  this — that  if  the  payee  merely  write  his 
fname  on  the  back  of  a  bill  payable  to  order,  i.e.,  if  he 
'  indorse  it  in  blank,  the  bill  so  indorsed  becomes  payable 
:  to  bearer  (s) ;  whereas  if  the  payee  indorse  the  bill 
jiSpecially,  i.e.,  make  it  payable  to  "  C.  D."  or  to  "  C.  D.  or 
!order,"  it  will  require  the  indorsement  of  C.  D.,  either  in 
\hlank  or  special  before  it  is  again  assignable,  so  as  to  convey 
<a  right  of  action  in  respect  of  it  to  the  next  holder  {i). 

Every  contract  on  a  bill,  whether  it   be  the  drawer's,  Delivery 

!  ''  ^  necessary 

jthe  acceptor's,  or  an  indorser's,  is  incomplete  and  revocable  ^^gj,"gnt. 
funtil  delivery  of  the  instrument  in   order   to  give  effect 
|4hereto ;  provided  that  where  an  acceptance  is  written  on 
a  bill,  and  the  drawee  gives  notice  to  or  according  to  the 
directions  of  the  person  entitled  to  the  bill  that  he  has 
accepted  it,   tfie   acceptance   then   becomes   complete   and 
irrevocable  {%).     Consequently  in  either  of  the  above  cases, 
in  order  to  complete  the  title  of  the  holder  by  indorsement, 
there  must  be  a  delivery  {x)  to  him  with  that  pm*pose  by 
his  indorser  {y) . 
An  indorsement  may  be  so  worded  as  to  prohibit  the  RMtrictive 

•^  ^  _  indorsd- 

"urther  negotiation  of   the  bill,  or  to  express  that  it  is  a  men^- 
nere  authority  to  deal  with  the  bill  as  thereby  directed, 
md  not  a  transfer  of  the  ownership  thereof,  as,  ex.  gr., 
'  Pay  D.  only,"  or  "  Pay  D.  or  order  for  collection."     It  is 


II 


I  .  {q)  S.  8,  subss.  1,  4,  5.  See  Meyer  v. 
\petroix,  (1891)  A.   C.  520;   National 
I  Bank  v.  Silke,  (1891)  1  Q.  B.  435. 
{r)  S.  32,  subs.  6. 
{»)  S.  8,  subs.  3. 

(<)  See    Cunliffe   v.     Whitehead,    3 
Jing.  N.  C.  828. 


[u)  S.  21,  subs.  1. 

(a.)  S.  2.  "  Deliverv  "  means  trans- 
fer of  possession,  actual  or  constructive, 
from  one  person  to  another. 

(y)  S.  21,  subs.  1.  As  to  the  en- 
gagement of  the  indorser,  vide  post, 
p.  466. 


I 
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Rij^hts  of 
holder. 


then  called  a  restrictive  indorsement,  and  the  indorsee  is 
precluded  from  transferring  his  rights  without  express 
authority,  when  all  subsequent  indorsers  will  take  the  bill 
with  the  same  rights,  and  subject  to  the  same  liabilities,  as 
the  first  indorsee  under  the  restrictive  indorsement  (z).  As 
between  immediate  parties,  and  as  regards  a  remote  party, 
other  than  a  holder  in  due  course,  the  dehvery  may  be 
shown  to  have  been  conditional  only,  and  not  for  the  pur- 
pose of  transferring  the  property  (a).  So,  when  the  fact  of 
indorsement  is  denied,  e\ddence  is  admissible  to  show  that 
the  alleged  indorser  wrote  his  name  on  the  bill  and 
delivered  it  to  the  alleged  indorsee  for  the  express  purpose 
of  retiring  (h)  other  bills,  and  on  the  express  condition  that 
they  should  be  retired  forthwith ;  and  that  such  condition 
has  not  been  complied  with  (c).  Where,  however,  E.  drew 
and  wrote  his  name  on  the  back  of  a  bill,  and  delivered  it 
to  B.  to  get  it  discounted,  and  B.  deposited  it  for  value  with 
T.  upon  the  terms,  that,  if  not  redeemed  by  a  certain  day, 
it  was  to  be  sold,  it  was  held  that  there  had  been  a  valid 
indorsement  and  transfer  of  the  bill  from  E.  to  T.  (rf).  A 
conditional  indorsement  may  be  disregarded  by  the  payer  (e). 
Where  a  bill  has  come  into  the  hands  of  a  holder  in  due 
course,  a  valid  delivery  of  the  bill  by  all  parties  prior 
to  him,  so  as  to  make  them  liable  to  him,  is  conclusively 
presumed  (/). 

For  the  purposes  of  currency  and  the  advantages  flow- 
ing from  an  unchecked  circulation  of  bills  of  exchange,  the  | 
law  provides  that  a  holder  in  due  course  shall  hold  the  bill , 
free  from  any  defect  in  title  of  prior  parties,  as  well  as 
from  mere  personal  defences  {ex.  gr.,  a  set-off),  available 


(z)  S.  35. 

(a)  S.  21,  subs.  2. 

{b)  As  to  the  meaning  of  this  term, 
see  Elsam  v.  Detiny,  15  C.  B.  87 ; 
Bell  V.  Bwkley,  11  Exch.  631  ;  sed 
vide  per  Bacon,  V.-C,  Ex  parte  Reed, 
L.  B.  14  £q.  Ca.  593. 


12 


(r)  Bell    V.  Viteotmt   Ingeatre, 
Q.  B.  317 ;  and  see  Denton  r.  iW«f», 
L.  R.  5  Q.  B.  475. 

(rf)  Barber    v.    Richards,   6    Exch. 
63;  see  Lord  v.  Hall,  8  C.  B.  627. 

le)  S.  33. 

If)  S.  21,  subs.  2. 


HI 
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to  prior  parties  among  themselves.  Where  the  title  of  the 
holder  is  defective,  as  by  reason  of  fraud,  if  he  negotiates 
the  bill  to  a  holder  in  due  course,  that  holder  obtains  a 
good  and  complete  title  to  the  bill,  and  further,  if  he 
obtains  payment  of  the  bill,  the  person  who  pays  him  in 
due  course  gets  a  valid  discharge  for  the  bill  (g). 

If,  then,  the  holder  of  a  bill  puts  his  name  on  the  back 
of  it,  and  delivers  it  to  his  agent,  who  delivers  it  to  a  third 
I  person  for  value,  that  is  an  indorsement  from  the  holder  to 
such  third  person.  And,  where  a  bill  is  payable  to  bearer, 
I  any  person  who  is  the  holder  for  value  may  sue  upon  it, 
whether  the  party  from  whom  he  has  taken  it  had  a  title 
or  not  (h) . 

The  preceding  remarks  are  applicable  to  a  bill  payable  to 
bearer,  and  transferable  by  delivery;  where,  however,  in- 
dorsement is  necessary  to  the  transfer  of  a  bill,  the  indorse- 
ment will  convey  no  title  except  as  against  the  person 
I  making  it,  unless  it  be  made  by  one  who  has  a  right  to 
make  the  transfer.  In  case,  then,  of  loss,  by  theft  or 
accident,  of  a  bill  assignable  by  mere  delivery,  the  thief  or 
finder  may  confer  a  title  by  transferring  it ;  if  it  be  assign- 
able by  indorsement  only,  he  cannot  confer  such  title  except 
as  against  himself  (i). 

Where  the  holder  of  such  a  bill  transfers  it  for  value 
without  indorsing  it,  the  transfer  gives  the  transferee  such 
title  as  the  transferor  had  in  the  bill,  and  the  transferee  in 
addition  acquires  the  right  to  have  the  indorsement  of  the 
transferor.  Until  the  indorsement  is  obtained,  the  transfer 
operates  as  an  equitable  assignment  (k). 

With  regard  to  the  indorsement  of  a  bill  of  exchange,  a  Trangferof 

"  overdue  bUl. 

few  additional  observations  must  suffice.     The  transfer  of  a 

{g)  S.  38,  subss.  2,  3.  138,  139. 

(h)  Per  Farke,  B.,  Barber  v.  Itiefi-  (k)  S.  31,  subs.  4.     See  Whittler  v. 

'r<h,   6   Exch.    63,   citing   Collins  v.  Forster,  14  C.  B.,  N.  S.,  at  p.  258 ; 

Martin,  1  B.  &  P.  648 ;  4  R.  R.  752.  Harrop  v.  Fisher,  10  C.  B.,  N.  S.,  at 

(t)  Bayley  on    Bills,   6th   ed.,   pp.  p.  203. 
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bill  by  indorsement  may  be  either  before  or  after  acceptance, 
either  before  or  after  it  has  arrived  at  maturity.  Where  a 
bill  which  is  not  overdue  has  been  dishonoured,  any  person, 
who  takes  it  with  notice  of  the  dishonour,  takes  it  subject 
to  any  defect  of  title  attaching  thereto  at  the  time  of  dis- 
honour, but  this  does  not  apply  to  a  holder  in  due  course  (l) . 
If  an  overdue  bill  is  negotiated,  it  can  only  be  negotiated 
subject  to  any  defect  of  title  affecting  it  at  its  maturity,  and 
thenceforward  no  person  who  takes  it  can  acquu'e  or  give  a 
better  title  than  that  which  the  person  from  whom  he  took 
it  had  (m).  A  bill  payable  on  demand  is  deemed  to  be 
overdue  when  it  appears  on  the  face  of  it  to  have  been  in 
circulation  for  an  unreasonable  length  of  time ;  what  is  such 
unreasonable  length  of  time  being  a  question  of  fact  («). 

When  a  bill  of  exchange  has  been  indorsed  over  we  have 
two  new  characters,  that  of  indorser  and  that  of  indorsee, 
brought  to  notice,  and  we  must  therefore  inquire  what  are 
the  respective  rights  and  liabilities  of  those  parties. 

Now,  on  the  one  hand,  a  transfer  by  indorsement  vesta 
in  the  indorsee  a  right  of  action  against  all  the  parties 
whose  names  are  on  the  bill  in  case  of  default  of  acceptance 
or  payment ;  and,  on  the  other  hand,  every  indorser  of  a 
bill  is  in  the  nature  of  a  new  drawer,  and  is  liable  to  every 
succeeding  holder  in  default  of  acceptance  or  payment  by 
the  drawee,  the  acceptor  being  still  primarily  liable  upon 
the  bill,  the  drawer  and  each  indorser  thereof  being 
collaterally  liable  to  the  holder  provided  certain  stept 
rendered  necessary  by  the  laic  be  duly  taken  by  him. 

In  order  to  show  what  these  preliminary  steps  are  and 
what  course  should  be  adopted  by  the  holder  of  a  bill  at  so 


(/)  S.  36,  subs.  5. 

(»i^  S.  36,  subs.  2.  "Defect  of 
title  is  used  in  the  Act  as  equivalent 
to  "  equity  attaching  to  the  bill." 
Cf.  8.  29. 

(m)  S.  36,  subs.  3;  by  virtue  of  s. 


73  this  subsection  applies  to  cheques. 
A  person,  therefore,  who  takts  a  stale 
cheque  does  so  at  his  peril.  It  does 
not,  however,  apply  to  promissory 
notes :  s.  86,  subs.  3. 
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many  months  after  date  when  it  falls  due,  let  us  suppose 
that  it  is  payable  to  order — that  it  has  been  accepted  and 
indorsed  in  proper  form — that  it  has  come  into  the  holder's 
hands  neither  in  its  inception  nor  during  its  transfer  tainted 
with  illegality  or  fraud.  Immediately  such  a  bill  becomes 
due — that  is,  under  ordinary  circumstances,  on  the  fourth 
day  inclusive,  or  on  the  third  day  exclusive,  of  that  on 
which  the  bill  is  expressed  to  be  payable  (o) — the  holder 
should  present  it,  or  cause  it  to  be  presented,  for  payment  Present- 
to  the  acceptor.  If  on  presentment  the  bill  be  refused 
payment,  then  notice  of  dishonour  (p)  must  be  given  to  every  Notice  of 

dishonour, 

party  (other  than  the  acceptor)  whose  name  appears  upon 
the  bill,  and  against  whom  the  holder  may  wish  to  secure 
a  remedy. 

So  essential,  indeed,  are  presentment  and  notice  of  dis- 
honour to  the  success  of  an  action  against  any  party  to  the 
bill  intermediate  between  the  holder  and  the  acceptor,  that 
Buch  action  will  in  general  fail  if  either  of  the  preliminary 
steps  just  specified  has  been  omitted,  i.e.,  if  the  bill  has 
not  been  presented  for  payment  on  the  day  when  it  became 
due,  or  if  proper  notice  of  dishonour  has  not  been  given. 

From  what  has  just  been  said,  it  will  be  seen  in  how 
different  a  position  relatively  to  the  holder  stands  the 
acceptor  of  a  bill  drawn  and  accepted  according  to  the  form 
I  given  at  p.  451  from  that  in  which  any  intermediate  party 
to  it  is  placed ;  for  the  engagement  entered  into  by  the 
acceptor  is  to  pay  the  bill  at  maturity,  or  at  any  time  after 
maturity,  until  his  liability  may  have  become  barred  by 

(o)  The  allowance  of  "days  of  grace"  ways:     1.    By   non-acceptance,   when, 

is  now  regulated  by  ss.  14,  72,  subs.  5.  after  due  presentment,   acceptance  is 

They  will  not  be  allowed  if  the  bill  be  refused  or  cannot  be  obtained,  or  if 

payable  on  demand,  or  if  the  bill  itself  presentment  is,  excused,  and  the  bill  is 

provide    otherwise:    s.    14,    subs.    1.  not    accepted;    2.     By    non-payment. 

Until  the  expiration  of  the  last  day  of  when,  after  due  presentment,  payment 

grace,  the  holder  of  a  bill,  in  respect  is  refused  or  cannot  be  obtained,  or  if 

of   which  payment  has  been  refused,  presentment  is  excused,  and  the  bill  is 

has  no  cause  of  action :  Kennedy  v.  overdue    and  unpaid :    s.  43,  subs.  1 ; 

Thomas,  (1894)  2  Q.  B.  759.  s.  47,  subs.  1. 

{p)  A  bill  may  be  dishonoured  in  two 
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the  Statute  of  Limitations.  The  acceptor,  therefore,  will 
not  be  discharged  by  non-presentment  of  the  bill  when 
due  {q) ;  nor,  of  course,  can  he  require  notice  of  dis- 
honour (r). 

In  Jones  v.  Broadhiirst  (s)  the  legal  relation  subsisting 
between  the  parties  to  a  bill  is  judicially  commented  on  and 
explained.  The  Court  there  remark  that  the  drawer  and 
acceptor  are  parties  to  the  same  instrument  as  contractors 
with  each  other,  and  not  as  joint  contractors  with  a  third 
person  ;  and  that  by  the  indorsement  of  the  bill  independent 
and  different  contracts  arise  on  the  respective  parts  of  the 
drawer  and  the  acceptor  with  the  indorsees.  The  acceptor 
is  primarily  and  absolutely  liable  to  pay  the  bill  according 
to  its  tenour.  The  drawer  is  liable  only  upon  the  con- 
tingencies of  the  acceptor's  or  drawee's  making  default, 
and  of  the  holder's  performing  certain  conditions  precedent 
— such  as  presenting  the  bill  according  to  its  tenour,  and 
giving  due  notice  of  the  failure  of  the  acceptor  or  drawee 
to  pay  upon  a  proper  presentment  (t). 
wheudi^-  Notice  of    dishonour  will,   however,  be   dispensed  with 

pensedwith.  -j^  cases  whcre  after  the  exercise  of  reasonable  diligence  due 
notice  cannot  be  given  to  or  does  not  reach  the  drawer  or 
indorser  sought  to  be  charged,  or  by  waiver  express  or 
implied  either  before  or  after  the  time  when  notice  should 
be  given.  It  will  also  be  dispensed  with  as  regards  the 
drawer :  (1)  where  drawer  and  drawee  are  the  same  person ; 
(2)  where  the  drawee  is  a  fictitious  person  or  without  the 

(y)  S.  62,  subs.  1 ;  s.  87,  subs.  1.  H.  &  N.  823. 
"  A  person  who  accepts  a  bill  of  ex-  (»•)  Cf.  Heylyn  v.  Adaiiuon,  2  Burr, 

change  or  makes  a   promissorj'  note  669.     Lord  MansJielcVs  judgment  in 

payable  on  a  given  day  is  liable  to  pay  this  case,  exhibiting  some  of  the  ele- 

it  when  that  day  arrives,  although  no  mentary  principles  applicable  to  bill* 

demand  is  made.     He  must  be  aware  of  exchange  and  promissory  notes,  is 

of  the  contract  which  he  has  entered  well  worthy  of  perasal. 
into ;  and  be  has  no  right  to  say  that  («)  9  C.  fi.  173. 

he  is  taken  by  surprise,  for  he  is  bound  {t)  As  to  the  rules  for  presentment, 

to   pro\-ide  for   paj-ment  on  the  day  ana    the   excuses  for    delay  or   non- 

when    the    bill    becomes    due :  "   per  presentment,  see  ss.  45,  46. 
Channell,    B.,  Maltby  y.  Murrell,   b 
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capacity  to  contract;  (3)  where  the  drawer  is  the  person 
to  whom  the  bill  is  presented  for  payment  ;  (4)  where  the 
drawee  or  acceptor  is  as  between  himself  and  the  drawer 
under  no  obligation  to  accept  or  pay  the  bill ;  (5)  where  the 
drawer  has  countermanded  payment  (u). 

No.  4  of  the  above  cases  recognises  the  exception  to  the 
general  rule  laid  down  in  the  celebrated  case  of  Bickerdike 
V.  Bollman  (x),  viz.,  where  the  action  is  against  a  party  who 
has  drawn  an  accommodation  bill,  having  at  the  time  no 
effects  in  the  hands  of  the  acceptor,  and  who  had  moreover 
no  reasonable  grounds  for  thinking  that  the  bill  would  be 
paid.  *'  The  law,"  said  Buller,  J.,  in  that  case,  "  requires 
notice  to  be  given,  for  this  reason,  because  it  is  presumed 
that  the  bill  is  drawn  on  account  of  the  drawee's  having 
effects  of  the  drawer  in  his  hands;  and  if  the  latter  has. 
notice  that  the  bill  is  not  accepted  or  not  paid,  he  may  with- 
draw them  immediately.  But  if  he  has  no  effects  in  the 
other's  hands,  then  he  cannot  be  injured  for  want  of  notice." 
Further,  in  Carter  v.  Flower  (y),  the  Court  of  Exchequer 
observed,  that  every  bill  will  be  presumed  to  have  been 
drawn  for  value  received,  that  is,  on  a  person  who  was  to 
accept  and  pay  by  reason  of  having  value,  and  if  the  drawer 
draws  on  one  who  is  not  his  debtor,  nor  has  received  any 
value  for  the  bill,  he  must  be  considered  (at  least  priind 
facie)  to  request  him  to  accept  and  pay  on  account  of  the 
drawer,  or,  in  other  words,  for  his  accommodation ;  and  if 
the  drawer  does  not  provide  funds  in  time,  he  necessarily 
knows  that  the  bill  will  not  be  paid  at  maturity,  and  will 
not,  therefore,  be  entitled  to  notice.  But  the  case  of  an 
indorser  of  a  bill  of  exchange  stands  on  a  different  footing 
from  that  of  a  drawer.  He  is  in  the  nature  of  a  surety  or 
guarantor  of  its  payment  on  due  presentment,  and  is  pre- 
sumed  to  know  nothing  about  the  arrangement  between 

(«)  S.  50,  subs.  2  (a,  b,  c).  2  Sm.  L.  C,  9th  ed.,  55. 

(x)  1  T.  R.  405  ;   1   R.  R.  242  ;  (y)  16  M.  &  W.  750,  751. 


462  NEGOTIABLE    INSTRUMENTS. 

the  drawee  and  drawer.  As  regards  the  indorser,  therefore, 
notice  (save  as  mentioned  above)  will  only  be  dispensed  with 
(1)  where  he  knew  at  the  time  of  indorsement  that  the 
drawee  was  a  fictitious  person  or  without  the  capacity  to 
contract ;  (2)  where  he  is  himself  the  person  to  whom  the 
bill  is  presented  for  payment ;  or  (3)  where  the  bill  was 
accepted  or  made  for  his  accommodation  (z). 

Save  in  these  excepted  cases,  knowledge  of  the  probability, 
however  strong,  that  the  bill  will  be  dishonoured,  cannot 
operate  as  a  notice  of  dishonour,  or  dispense  with  it  (a) .  Nor 
will  mere  knowledge  of  the  fact,  that  the  bill  has  been  dis- 
honoured, be  equivalent  to  notice,  for  "  notice  means 
something  more  than  knowledge"  (b).  Besides,  it  is  quite 
competent  to  the  holder  of  a  bill  to  give  credit  to  the 
acceptor,  and  the  effect  of  this,  in  accordance  with  a  well- 
known  rule  of  law,  would  be  to  discharge  the  parties 
collaterally  liable  on  the  bill. 

Some  intimation  must  accordingly  be  given  by  the  holder 
to  any  intermediate  party  whom  he  means  to  charge,  that 
he  does  not  intend  to  give  credit  to  the  acceptor. 
Bffectof  When  a  bill  of  exchange  has  been  presented  and  dis- 

•dishonoiir. 

honoured,  either  by  non-acceptance  or  non-payment,  an 
immediate  right  of  recourse,  subject  to  the  provisions  of  the 
Act  as  to  acceptance  for  honour  (c),  accrues  to  the  holder 
against  the  drawer  and  all  other  prior  parties  to  the  bill  (d)  ; 
and,  in  the  former  case,  no  subsequent  presentment  for 
payment  is  necessary,  nor  any  notice  of  subsequent  dis- 
honour by  non-payment,  unless  in  the  meantime  the  bill 
had  been  accepted  (e).  In  any  case,  notice  must  be  given 
to  all  the  parties  to  the  bill  whom  the  holder  intends  to 
make  liable  upon  it,  and  any  holder  or  indorser  to  whom 

(z)  S.  50,  subs.  2  (d).  per  Solfe,  B.,  Alleti  v.   Edtmndsm, 

(«)  Cauut    V.    Thompson,   7    C   B.  2  Exch.  719,  725. 

400.  (c)  Ss.  65-68. 

(*)  Per     Aahurtt,    J.,    Ttndal    v.  (rf)  S.  43,  subs.  2,  s.  47  ;  subs.  2. 

JBrmcii,  1  T.  R.  167 ;  1  R.  R.  171  ;  {e)  S.  48,  subs.  2. 


jWi 
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«ach  notice  is  not  given  will  be  discharged,  subject  to 
this,  that  where  the  bill  has  been  dishonoured  by  non- 
acceptance,  and  due  notice  of  dishonour  has  not  been  given, 
the  rights  of  the  holder  in  due  course,  subsequent  to  the 
!  omission,  will  not  be  prejudiced  thereby  (/). 

Notice  of  dishonour,  in  order  to  be  valid  and  effectual,  wiwt  noticn 

'    of  (liHiionour 

must  be  given  in  accordance  with  the  rules  contained  in  "«<5««*^- 
section  49  of  the  Act.  Their  effect  may  be  briefly  sum- 
marised as  follows : — Notice  must  be  given  by  or  on  behalf 
of  the  holder  or  any  indorser  then  liable  on  the  bill, 
and  when  given  enures  for  the  benefit,  in  the  one  case  of 
subsequent  holders  and  all  prior  indorsers  to  whom  the 
party  so  giving  notice  is  liable ;  in  the  other,  for  that  of  the 
holder  and  all  indorsers  subsequent  to  the  party  to  whom  it 
is  given.  Notice  may  be  given  orally  or  in  writing,  or  by 
,  both  combined ;  no  special  form  is  necessary  if  the  bill  is 

Ifluflficiently  identified,  and  the  fact  of  dishonour  clearly 
intimated  (g).  The  return  of  a  dishonoured  bill  to  the 
drawer,  or  an  indorser,  is  sufficient  notice.  In  case  of 
death,  notice  may  be  given  to  the  personal  representative: 
if  the  party  be  bankrupt,  either  to  him  personally  or  to  his 
trustee.  Where  there  are  two  or  more  drawers  or  indorsers, 
not  partners,  notice  must  be  given  to  each,  unless  one  has 
authority  to  receive  it  on  behalf  of  all. 

Further,  this  notice  must   be   given  within  reasonable  "^^^^oP^" 
time ;  what  is  reasonable  time  for  this  purpose  is  explained  •^'*''°»®"'- 
in  the  Act  (h).     If  the  parties  reside  in  the  same  place, 
notice  must  be  sent  so  as  to  arrive  on  the  next  day;  if  in 
different  places,  it  should  be  sent  off  on  the  day  following 
the  dishonour,  if  there  is  a  convenient  post,  if  not,  by  the 

(/)  S.  48,  n.  1.  would  see  about  it,"  it  was  held  that 

Q)  Thus,  where,  on  the  day  after  a  the  jury  might  from  this  conversation 

bill   became  due,   the   holder's    clerk  infer  that  the  drawer  had  due  notice 

ailed  upon  the  drawer  and  told  him  of  dishonour :  Metcalfe  v.  Richardson, 

;hat  the  bill  had  been  duly  presented,  11  C.  B.  1011. 

ind  that  the  acceptor  could  not  pay  it,  {h)  S.  49,  subs.  12. 

0  which  the  drawer  replied  that  "he 
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next  post  thereafter.  Each  party  receiving  notice  has  the 
same  time  to  send  it  on  to  his  antecedent  party,  as  has  a 
principal  receiving  notice  from  his  agent.  The  notice  is 
deemed  given  when  posted,  in  spite  of  any  miscarriage  of 
the  post-cffice  (i). 

Delay  in  giving  notice  of  dishonour  will  be  excused 
where  the  delay  is  caused  by  circumstances  beyond  the 
control  of  the  party  giving  notice,  and  not  imputable  to  his 
default,  misconduct,  or  negligence;  when,  however,  the 
cause  of  delay  ceases  to  operate,  the  notice  must  be  given 
with  reasonable  diligence  (A).  We  have  already  considered 
the  cases  in  which  notice  of  dishonour  will  be  dispensed 
with  as  regards  the  drawer  or  indorser  of  a  bill 
respectively  (0.  It  remains  to  add  that  the  onus  will  lie 
upon  the  plaintiff  of  showing  that  his  right  of  action  was 
complete  in  all  respects  before  the  commencement  of  the 
suit,  i.e.,  before  the  issuing  of  the  writ  of  summons  (m). 
Contractor        "WTg  must  repeat,  that  in  the  particular  contract  created 

acceptor.  ^         '  '^ 

by  a  bill  of  exchange  the  acceptor  is  regarded  as  the 
principal  contractor,  his  engagement  being  that  he  will  pay 
the  bill  according  to  the  tenour  of  his  acceptance  (n),  whilst 
the  indorsers  are  looked  upon  as  his  sureties,  for  the 
indorser  only  engages  that  he  will  compensate  the  holder, 
or  a  subsequent  indorser  who  is  compelled  to  pay  the  bDl, 
if  on  due  presentment  it  is  dishonoured  by  the  acceptor, 
provided  that  the  requisite  proceedings  on  dishonour  be 
duly  taken  (o). 

Such   is  the  'nature  of    the  liability  assumed  by  the 
acceptor  of  a  bill  of  exchange,  such  the  correlative  right  of 

(0  Cf.    Woodcock   V.  Houldsworth,  (o)  S.   55,    subs.   2.      Any    person 

16  M.  &  W.  124.  signing  a  bill  otherwise  than  as  drawer 

(Jc)  S.  50,  subs.  1.  or  acceptor  incurs  thereby  the  liabilities 

(/)  Ante,  p.  460.  of    an  indorser  to  a  holder    in    due 

(m)  Ctutrique  t.  Bemabo,  6   Q.  B.  course :    s.  56.     As  to   the   liabilities 

498.  of  persons  indorsing  as  co-sureties,  «ee 

(«)  S.  54,  subs.  1.  As  to  "general"  Macdonaid  v.    Whitfield,  8  App.  C«s. 

and  "  qualified "  acceptances,  see  ss.  733.  j 

19,  44,  and  post,  p.  467. 
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jthe  holder  of  the  bill  against  him.    Let  us,  in  the  next 
1  place,  inquire  what  particular  kind  of  contract  or  engage- 
ment is  entered  into  by  the  draiver  and  by  the  indorser  of  a 
I  bill  respectively. 

The  drawer  of  a  bill,  by  drawing  it,  engages  that  on  due  a^"*™"*^  °^ 
:  presentment  it  shall  be  accepted  and  paid  according  to  its 
tenour,  and  that,  if  it  be  dishonoured,  he  will  compensate 
jthe  holder,  or  any  indorser  who  is  compelled  to  pay  it,  pro- 
l^ided  that  the  requisite  proceedings  on  dishonour  be  duly 
i  paken.  He  is  further  precluded  from  denying  to  a  holder 
i  m  due  course  the  existence  of  the  payee,  and  his  then 
apacity  to  indorse  (jj). 

Should  the  drawee  make  default  in  accepting  the  bill, 
,n  immediate  right  of  recourse,  subject  to  the  provisions 
f  the  Act  as  to  acceptances  for  honour  (q),  accrues  to  the 
lolder  against  the  drawer  and  indorsers,  and  no  present- 
aent  for  payment  is  necessary  (r).  The  right  of  action 
nus  acquired  is  not  in  respect  of  any  special  damage 
aused  by  the  non-acceptance,  but  is  a  right  of  action  on 
le  hill,  i.e.,  to  recover  the  full  amount  of  the  bill.  The 
ffect  of  the  refusal  to  accept  is,  that  the  drawee  says  to 
le  holder,  "  I  will  not  pay  your  bill,  you  must  go  back 
the  drawer,  and  he  must  pay  you."  The  holder  thus 
quires  by  the  non-acceptance  the  most  complete  right  of 
on  against  the  drawer  which  the  nature  of  the  case 
its  of.  Subject,  however,  to  the  provisions  of  the  Act, 
en  a  bill  has  been  dishonoured  by  non-acceptance,  notice 
dishonour  must  be  given  to  the  drawer  and  each  indorser, 
id  any  drawer  or  indorser,  to  whom  such  notice  is  not 
en,  is  discharged  not  only  from  his  liability  on  the  bill, 
Ijt  also  from  any  liability  as  regards  the  debt  or  con- 
leration   in  respect   of    which   it   was   given  (s).      Such 


p)  S.  oo,  subs.  1. 

/)  S.  65. 

•)  S.  43,  subs.  2. 


(«)  Peacoch   v.   Purcell,   14   C.  B., 

N.  S.,  748. 


.C.L. 
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failure  to  give  notice  will  not  however  prejudice  the  rights 
of  any  subsequent  holder  in  due  course  (0- 

A  bill  drawn  upon  a  third  person  in  discharge  of  a 
present  debt,  may  in  truth  be  regarded  as  an  offer  by  the 
drawer,  that  if  the  payee  will  give  time  for  payment,  he 
will  give  an  order  on  his  debtor  (the  acceptor)  to  pay  a 
given  sum  at  a  given  time  and  place.  The  payee  agrees 
to  take  this  order,  and  to  give  the  time  required,  with  a 
proviso  that  if  the  acceptor  do  not  accept  and  pay  the  billj 
and  he  the  payee  (or  the  holder  of  the  bill)  give  notice  tc 
the  drawer  of  that  default,  the  drawer  shall  pay  him  th( 
amount  specified  in  the  bill,  with  lawful  interest  (u). 
contxactof        The  indorsement  of  a  bill  implies  an  undertaking  fron 

mdorser.  ^  ^ 

the  indorser  to  the  person  in  whose  favom*  it  is  made,  am 
to  every  other  person  to  whom  the  bill  may  afterwards  b< 
transferred,  similar  to  that  which  is  implied  by  dravn»{ 
a  bill,  so  that  every  indorser  is  said  to  be  in  the  nature  of 
a  new  drawer  {x).  The  undertaking  by  an  indorser  is  thul 
defined  in  the  Act: — He  engages,  by  indorsing  it,  thatoi| 
due  presentment  the  bill  shall  be  accepted  and  paid  accord  j 
ing  to  its  tenour,  and  that  if  it  be  dishonom*ed,  he 


wil 


compensate  the  holder  or  any  indorser  who  is  compelle 
to  pay  it,  provided  that  the  requisite  proceedings  on  du 
honour  are  duly  taken.  He  is  further  precluded  froi 
denying  to  a  holder  in  due  course  the  genuineness  an 
regularity  in  all  respects  of  the  drawer's  signature  an 
all  previous  indorsements,  and  to  his  immediate  ( 
subsequent  indorsee  that  the  bill  was  at  the  time  of  h 

(<)  S.  48.     Notice  of  further  dis-  to  which  see  s.  9),  upon  dishonour 

honour    hy    subsequent   non-payment  provided  for  by  s.  57.  See  Be  GiUetp 

need  not  be  given,  unless  in  the  mean-  Ex  parte  Robarte,  16  Q.  B.  D.  702: 

time  the  bill  has  been  accepted.    Ante,  Id.  286,  292 ;  English  Bank  of  the  Ri<\ 

p.  462.  PlaU,  In  re.  Ex  parte  Bank  of  Bras^ 

(m)  Jndgm.,   Gibbt   v.    Fremont,    9  (1893)  2  Ch.  438  ;   Commercial  Bmk^ 

Exch.  30  ;  distinguished  in  Banquette  South  Australia,  In  re,  36  Ch.  D.  5> 
V.   Overmanti,  L.  R.   10   Q.   B.   542.  (x)  Ante,  p.  458  ;   per  Parke,  1 

The  recovery  of  interest,  other  than  Allen  v.  Walker,  2  M.  &  "W.  318;  f 

that  provided  for  in  the  bill  itself  (as  Littledale,  J.,  6  A.  &  E.  439.  i 
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indorsement  a  valid  and  subsisting  bill,  and  that  he  had 
then  a  good  title  thereto  iy). 

Having  suggested  to  the  reader  some  general  idea  of  the 

nodes  in  which  bills   of    exchange  are  used  in  the  com- 

nercial  world,  of  the  relative  positions  in  which  the  parties 

[vhose  names  appear  on  them  stand  towards  each  other,  and 

f  their  mutual  rights  and  obligations,  attention  must  be 

lirected  more  minutely  to  the   nature  of  the  acceptance, 

ndorsement,  and  notice  of  dishonour.     We  shall  advert  also 

D  the  nature  of  a  foreign  bill,  of  a  cheque,  of  a  promissory 

ate,  and  of  a  hank  note,  and  specify  some  of  the  ordinary 

rounds  of  defence  in  actions  upon  such  securities. 

In  the  first  place,  then,  what  is  the  precise  nature  of  an  Nature  of 

■^  ^  the  accept- 

cceptance  ?  The  acceptance  of  a  bill  is  the  signification  by  *"*^®- 
le  drawee  of  his  assent  to  the  order  of  the  drawer  (z). 
he  acceptor  engages  that  he  will  pay  the  bill  according  to 
16  tenour  of  his  acceptance,  and,  if  he  accepts  generally, 
lat  he  will  pay  according  to  the  tenour  of  the  bill  (a). 
(lis  engagement  is  made  by  the  drawee  of  the  bill,  or  by 
me  one  per  procuration  of  the  drawee,  or  for  the  Jwnour  of 
e  drawee  or  some  other  party  to  the  bill. 
lAn  acceptance  by  the  drawee  of  a  bill  will,  as  we  have 
ready  seen  (h),  be  sufficient  if  it  consists  of  the  mere 
{nature  of  the  drawee  without  additional  words.  An 
jjpptance  is  either  general  or  qualified  (c).  A  general 
eptance  assents  without  qualification  to  the  order  of  the 
wer ;  a  qualified  acceptance  in  express  terms  varies  the 
ct  of  the  bill  as  drawn  (d). 

-he  fact  of  this  acceptance  may,  as  against  the  drawer, 
restrained  by  a  contemporaneous  agreement  in  writing 
Aeen  the  acceptor  and  himself  (e) ;  but  evidence  of  an 


>  S.  55,  subs.   2;   cf.   Some  v. 
x^tte,  3  Q.  B.  D.  519. 

S.  17,  subs.  1. 

S.  54,  subs.  1. 

S.  17,  subs.  2  (a);  ante,  p.  451, 

:  as  to  the  presumption  respecting 


the  date  of  an  acceptance,  see  Roberts 
V.  Bethell,  12  C.  B.  778;  cf.  s.  12. 

(c)  S.  19,  subs.  1. 

{d)  S.  19,  subs.  2. 

{e)  Bowerbank  v.  Monteiro,  4  Taunt. 
344 ;  14  R. R.  679. 
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oral   agreement  qualifying  its  operation   would   be  inad- 
missible (/).  Where  a  simple  signature,  on  a  blank  stamped 
paper,  is  delivered  by  the  signer  in  order  that  it  may  \>i 
converted   into   a   bill  (g),   it   operates   as   a  jn-imd  fach 
authority  to  fill  it  up  as  a  complete  bill  for  any  amouni 
the  stamp  will  cover,  using  the  signature  for  that  of  tht 
drawer,  or  the  acceptor,  or  an  indorser  (/?)  ;  in  order  tha' 
any  such  instrument  when  completed  may  be  enforceabK 
against  any  person  who  became  a  party  thereto  prior  {< 
its  completion,  it  must  be  filled  up  within  a  reasonabli 
time  (i),  and   strictly  in   accordance   with    the   authorit; 
given;   provided   that  if  any  such  mstrument  after  com 
pletion  is  negotiated  to  a  holder  in  due  course,  it  sha 
be  valid  and  effectual  for  all  purposes  in  his  hands,  an 
he   may  enforce   it  as  if  it  had  been   filled  up  within 
reasonable    time    and    strictly    in    accordance    with    th 
authority  given  {k). 

In  Scholfield  v.  The  Earl  of  Londeshorongh,  a  bill  ( 
exchange  was  accepted  by  the  defendant,  and  after  accep 
ance  fraudulently  altered  by  the  drawer.  The  bill  8 
originally  presented  to  the  acceptor  bore  a  stamp  coveriri 
a  sum  considerably  larger  than  that  for  which  it  purporte 
to  be  drawn,  and  had  spaces  on  the  face  of  it  in  which  tl 
words  and  figures  necessary  for  the  fraudulent  alterati( 
were  subsequently  inserted.  The  Court  of  Appeal  (Loi 
Esher,  M.  R.,  and  Righy,  L.  J.,  Lopes,  L.  J.,  dissentin 

(/)  Ante,  p.  370.  drawer's  name  left  blank,  may  be  co 

(^)  Thus,  where  a  blank  acceptance  pleted  by  the  drawer's  name  being  ad( 

was  stolen  and  filled  in  for  50/.  by  the  after  the  death  of  the  acceptor :  Cm 

thief,  the  acceptor  was  held  not  I'iable  v.  TT/tite,  20  Ch.  D.  225  ;  26  Id.  6 
on  the  bill  to  a  subsequent  holder  in  (t)  Reasonable  time  for  this  purw 

due  course:  Baxendale  v.  Bennett,  3  is  a  question  of  fact,  s.  20,  suK'. | 

Q.  B.  D.  631.  of.    Montagu    v.    Perking,   22    L.( 

(A)  S.    20,    subs.    1 ;    Barker    v.  C.  P.  187  ;   Temple  v.  Pullen,  8  Exj 

Sterne,  9   Exch.,  at   p.   686 ;    Awde  389. 

V.  Dixon,  6  Exch.  869  ;    Hogarth  v.  [k)  S.  20,  subs.  2  ;  Hatch  v.  Start 

Latham,  3  Q.  B.  D.  643;  Garrard  \.  2  Sm.  &  G.  162,  153;  Foster  r.  M 

Lewis,  10  Q.  B.  D.  30.  A  bill  accepted  kinnon,  L.  R.  4  C.  P.,  at  p.  712.  | 
for  valuable  consideration,  with   the 
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leld,  that  as  against  the  plaintiff,  who  was  a  bond  fide 
Iiolder  for  value,  the  defendant,  assuming  he  had  been 
^legligent  in  accepting  the  bill  in  the  form  it  was  pre- 
ented.  was  not  estopped  from  setting  up  the  true  facts,  and 
iras  liable  upon  the  bill  only  to  the  extent  of  the  smaller 
.mount  for  which  he  had  accepted  it,  and  not  for  the  face 
'alue  of  the  fraudulently  altered  bill.  They  further  held 
Lopes,  L.  J.,  dissenting)  that  as  the  defendant  had  not 
een  guilty  of  a  breach  of  duty,  he  was  not  negligent,  and 
aat  even  if  he  had  been  negligent,  the  forgery  and  not 
[le  negligence  was  the  proximate  cause  of  the  plaintiff's 
)SS  (J). 

An  acceptance  is  qualified  : — 

(1.)  If  it  is  conditional,  that  is  to  say,  if  it  makes  the 

lyment    by   the    acceptor    dependent    on    the    fulfilment 

■  a  condition  stated  in  the  acceptance,  ex.  gr.,  "  accepted 

lyable  on  delivery  of  bills  of  lading  "  (m). 

I  ,  (2.)  If    it    is    partial,   that    is    to    say,   if    it    engages 

i'  i  pay  part   only   of    the  amount   for   which   the  bill  is 

awn. 

3.)  If  it  is  local,  that  is  to  say,  if  it  engages  to  pay  only 
a  specified  place. 

1 4.)  If  it  is  qualified  as  to  time,  ex.  gr.,  if  a  bill  drawn 
yable  one  month  after  date  is  accepted  payable  three 
nths  after  date. 

0.)  If  it  is  accepted  by  one  or  more  of  the  drawees,  but 
t  by  all  (n). 

With  regard  to  locally  qualified  acceptances,  it  is  pro- 
led  by  s.  19,  subs.  2  (c),  reproducing  the  provisions  of 
^'c  2  Geo.  4,  c.  78,  that  an  acceptance  to  pay  at  a 
icular  place  is  a  general  acceptance,  unless  it  expressly 


(1895)  1  Q.  B.  536  (C.  A.).  There  (m)  Smith  v.  Virtue,  30  L.  J.  C.  P. 

duty  on  the  part  of  the  acceptor  56. 

ecepting  a  bill,   not  to  facilitate  (h)  S.  19,  subs,  2  ;  cf.  s.  fi,  subs.  2, 

1  (see  6'.  C).  ante,  p.  453,  n.  (/)• 
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states  that  the  bill  is  to  be  paid  there  only  and  not  eheichcn. 
Thus  an  acceptance  "  payable  at  Child's  Bank  "  is  a  general 
acceptance  ;  while  an  acceptance  "  payable  at  Child's  Bank 
only  "  is  locally  qualified. 

The  effect  of  the  above  statutory  provision  (o)  is,  that  a 
bill  of  exchange  dmnn  generally  on  a  party  may  be  accepted 
in  three  different  forms  :  either  (1)  generally,  or  (2)  payable 
at  a  particular  banker's,  or  (3)  payable  at  a  particular 
banker's  and  not  elsewhere. 

(1.)  If  the  drawee  accepts  generally,  he  undertakes  to  pay 
the  bill  at  maturity. 

(2.)  If  he  accepts  payable  at  a  banker's,  he  undertakes  to 
pay  the  bill  at  maturity  when  presented  for  payment  eithet 
to  himself  or  at  the  banker's. 

(3.)  If  he  accepts  payable  at  a  banker's  and  not  elsewhere, 
he  contracts  to  pay  the  bill  at  maturity  provided  it  is  pre- 
sented at  the  banker's,  but  not  otherwise  (j)). 

Whether  a  bill  be  accepted  in  one  or  in  another  of  Hu 
above  forms  may  be  most  material.  In  the  first  place; 
where  a  bill  drawn  generally  on  a  party  is  accepifcec 
generally  it  will  be  remembered  (q)  that  presentment  ii 
not  (unless  the  bill  be  payable  at  or  after  sight)  requisiti 
as  a  preliminary  to  charging  the  acceptor.  "  No  reqnes 
or  presentment  is  necessary  to  charge  the  acceptor  of  a  bil 
or  the  maker  of  a  note ;  he  is  bound  to  pay  it  at  maturity 
and  to  find  out  the  holder  for  that  purpose"  (r).  Th( 
general  rule  is,  that  "  the  debtor  must  seek  out  hil 
creditor  "  («) ;  and  a  person  who  guarantees  payment  of 
bill  by  the  acceptor,  cannot  defend  himself  on  the  grouii 
of  want  of  presentment,  unless  he   has   sustained  som 


(o)  As  to  the  state  of  the  law  upon 
this  point  prior  to  the  passin^^  of  the 
Stat.  I  &  2  Geo.  4,  c.  78,  see  judgm., 
Gibb  V.  Mather,  8  Bing.  220. 

(p)  Judgm.,  HaUtead  v.  Skelton, 
5  Q.  B.  93,  94. 

(q)  Ante,  p.  460;  s.  52,  subs.  1. 


(r)  Per     Parke,     B.,      WalUm 
Mascall,  13  M.  &  "W.  458;   Abrtoi 
EUam,  2  M.  &  W.  461. 

(«)  Per  Coltman,   J.,  Hiteheoek 
Humfreij,  5  M.  &  Gr.  563  ;  per  Jtw 
M.  R.,  Davison  v.  JJoualdnon,  9  Q.  B.  D 
at  p.  629. 
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damage  by  the  laches  (t)  of  the  holder  (u).  Where  a  bill 
is  made  payable  in  the  body  at  a  particular  place  (x),  or 
is  accepted  payable  at  a  particular  place,  but  is  not  made 
or  accepted  payable  there  only,  the  holder  is  not  bound  to 
present  it  there  (2/),  in  order  to  charge  the  acceptor,  but 
may  present  it  wherever  he  can  find  him. 

Where,  however,  a  bill  is  accepted  payable  at  a  particular 
place,  and,  "not  otherwise  or  elsewhere,"  presentment  at 
jhat  place  is  by  the  statute  necessary  in  order  that  the 
icceptor  may  be  chargeable.  When,  however,  by  the  terms 
)f  a  qualified  acceptance  presentment  for  payment  is  required, 
he  acceptor,  in  the  absence  of  an  express  stipulation  to 
hat  effect,  is  not  discharged  by  the  omission  to  present 
he  bill  for  payment  on  the  day  that  it  matures  {z). 

The  above  provision  applies  only  as  between  the  acceptor 
if  a  bill  and  other  parties  to  it ;  an  acceptance  may  still  be 
iialified  as  regards  other  parties  to  a  bill,  although  general 
s  against  the  acceptor  (a).  The  provision  in  the  statute 
pplies  where  an  action  is  brought  against  the  acceptor  of 
bill,  but  it  does  not  extend  to  an  action  against  the 
rawer  or  indorser ;  at  all  events,  if  a  bill  be  addressed  to 
le  drawee  at  his  residence,  and  the  drawee  accept  it  pay- 
ble  at  a  banker's,  presentment  at  the  banker's  must  be 
loved  in  an  action  against  the  drawer  or  indorser  (a). 
An  acceptance,  though  varying  from  the  tenour  of  the  bill, 
ill  bind  the  person  making  it,  but  the  holder  of  a  bill  is 
ititled  from  the  undertaking  of  the  drawer  and  indorsers 


,t)  "Laches"  has  been  defined  to 
"  a  neglect  to  do  something  which, 
law,  a  man  is  obliged  to  do;  "  per 
id  Ellenhorough,  C.  J.,  Sebag  v. 
tbol,  4  M.  &  S.  462;  cited  per 
id  Tenterden,  C.  J.,  4  B.  &  C.  2. 
to  the  effect  of  laches  at  common 
•■  and  equity  respectively,  see  Three 
"-■m  Banking  Co.  v.  MaMever,  27 
.  D.  523. 

>')  Hitchcock  V.  Humfrey,  5  M.  & 
•   559,  572;    Carter  v.    White,  20 


Ch.  D.  225  ;  25  Id.  666. 

{x)  Selby  v.  Edm,  3  Bing.  611; 
FayU  V.  Bird,  6  B.  &  C.  531. 

(y)  See  the  judgment,  Salstead  v. 
Skelton,  5  Q.  B.  93  ;  Blake  v.  Beau- 
mont, 4  M.  &  Gr.  7;  Turner  v. 
Hayden,  4  B.  &  C.  1  ;  Sebag  v. 
Ahitbol,  4  M.  &  S.  462. 

{z)  S.  52,  subs.  2. 

la)  Saul  V.  Jones,  28  L.  J.  Q.  B. 
37,  40 ;  S.  C,  1  E.  &  E.  59 ;  Gibb  v. 
Mather,  8  Bing.  214,  221. 
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(if  any)  to  expect  an  absolute  acceptance  by  the  drawee.  He 
may,  therefore,  refuse  to  take  a  qualified  acceptance,  and  if 
he  does  not  obtain  an  unqualified  one  may  treat  the  bill  as 
dishonoured  by  non-acceptance.  Where  a  qualified  accept- 
ance is  taken,  and  the  drawer  or  an  indorser  has  not 
expressly  or  impliedly  authorised  the  holder  to  take  a 
qualified  acceptance,  or  does  not  subsequently  assent  thereto, 
such  drawer  or  indorser  is  discharged  from  his  liability  on 
the  bill.  The  provisions  of  this  subsection  do  not,  however, 
apply  to  a  partial  acceptance  whereof  due  notice  has  been 
given  (b).  When  the  holder  takes  a  partial  acceptance  he 
should  give  notice  of  qualification,  not  of  dishonour  (c),  and 
the  drawer  or  mdorser  of  a  bill  receiving  notice  of  a 
qualified  acceptance,  and  not  within  a  reasonable  time 
expressing  his  dissent  to  the  holder,  will  be  deemed  to  have 
assented  thereto  (d). 

The  doctrine  of  estoppel  has  some  apphcation  as  against 
the  acceptor  of  a  bill  {e) .  He  is  precluded  from  denying  to 
a  holder  in  due  course. 

(1.)  The  existence  of  the  drawer,  the  genuineness  of  his 
signatm'e,  and  his  capacity  and  authority  to  draw  the  bill. 

(2.)  In  the  case  of  a  bill  payable  to  the  drawer's  order, 
the  then  capacity  of  the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement. 

(3.)  In  the  case  of  a  bill  payable  to  the  order  of  a  third' 
person,  the  existence  of  the  payee,  and  his  then  capacity  to; 
indorse,  but  not  the  genuineness  or  validity  of  his  indorse-, 
ment  (/).  j 

Where  a  bill  of  exchange  is  accepted  or  indorsed  jw'rj 
])rocuration,  such  signature  operates  as  notice  that  thei 
agent  has  but  a  limited  authority  to  sign,  and  the  principal) 


(»)  S.  44,  subss.  1,  2. 

\c)  Sebag  v.  Abitbol,  4  M.  &  S.  466 
Whitehead  v.  Walker,  9  M.  &  "W.  .^09 
Bentinek  v.  Dorrien,  6  East,  3  99 
Sprout  T.  Mathew,  1  T.  B.  184. 


(rf)  S.  44,  subs.  3.  J 

\e)  As    to    estoppel    as    against    3 
drawer  or  indorser,  see  pp.  465,  466. 
(/)  S.  64,  subs.  2. 
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is  only  bound  by  such  signature  if  the  agent  in  so  signing 
was  acting  within  the  actual  limits  of  his  authority  (_r/). 
Where  a  person  signs  a  bill  as  a  drawer,  indorser,  or 
acceptor,  and  adds  words  to  his  signature,  indicating  that 
he  signs  for  or  on  behalf  of  a  principal,  or  in  a  repre- 
sentative character,  he  is  not  personally  liable  thereon: 
but  the  mere  addition  to  his  signature  of  words  describing 
him  as  an  agent,  or  as  filling  a  representative  character, 
1  does  not  exempt  him  from  personal  liability  (h).  Where  a 
bill  was  addressed  to  a  firm,  and  accepted  "per  proc," 
though  really  without  authority  from  the  firm,  by  one  of 
the  partners  in  his  individual  name,  the  partner  so  signing 
was  held  personally  liable  upon  it  (i) ;  now,  however,  a 
stranger,  or  agent  without  authority,  who  accepts  a  bill  j^er 
iprocuratioH  of  the  drawee  without  his  sanction,  is  not  liable 
^as  a  party  to  the  bill,  but  will  be  liable  in  an  action  of  tort 
for  the  misrepresentation  as  to  his  authority  of  which  he 
ihas  been  guilty  towards  the  holder  {k). 

The  signature  of  the  name  of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  signing  of  the  names  of  all  per- 
sons liable  as  partners  in  that  firm  (Z) .     But  there  is  a  dis- 
tinction between  the  position  of  the  parties,  according  as  the 
firm  is  or  is  not  a  trading  firm.   A  partner  in  a  trading  firm 
^8  prima  facie  entitled  to  bind  his  co-partners  by  drawing, 
'  iidorsing,  or  accepting  bills  in  the  name  of  the  firm,  and 
lie  presumption  is  absolute  in  favour  of  a  holder  in  due 
ourse;  but  in  the  case  of  a  non-trading  firm,  it  lies  on  the 
lerson  seeking  to  enforce  the  bill  to  show  that  the  partner, 


iff)  S.  25. 

(A)  S.  26. 

{«)  Oiven  T.    Van   Uster,  10   C.  B. 
18,  and  cases  there  cited,  distinguished 

Edwards  v.  Barnard,    32   Ch.   D. 
17,452.     See  Nicholh  v.  Diamond, 

Exch.  154  ;  Mare  v.   Charles,  5  E. 

B.  978 ;    Penrose  v.  Martyr,  E.  B. 

E.  499,  503. 
!'■)  FoUull  V.  Walter,  3  B.  &  Ad. 


114;  Chalm.  Bills  of  Exchange  Act, 
1882,  4th  ed.,  p.  76.  As  to  the  lia- 
bility of  directors  accepting  without 
authority  "for  and  on  behalf  of"  a 
company  with  no  power  to  accept  bills, 
see  West  London  Commercial  Bank  v. 
Kitson,  12  Q.  B.  D.  157;  13  Id. 
360. 

{T)  S.  23,  subs.  2. 
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who  drew,  indorsed,  or  accepted  it,  had  authority  to  bind 
his  co-partners  (m). 

"SATiere  a  bill  of  exchange  has  been  protested  for  dishonour 
by  non-acceptance,  or  protested  for  better  security,  and  is 
not  overdue,  any  person  not  being  a  party  already  Uable 
thereon,  may,  with  the  consent  of  the  holder,  intervene 
and  accept  the  bill  supra  protest,  for  the  Jionour  of  any  party 
Uable  thereon,  or  for  the  honour  of  the  person  for  whose 
account  the  bill  is  drawn  (n).  The  acceptor  for  honour 
thereupon  becomes  liable  to  the  holder,  and  to  all  parties  to 
the  bill  subsequent  to  the  party  for  whose  honour  he  has 
accepted  (o),  and,  if  called  upon  to  pay  the  bill,  succeeds  to 
the  rights  of  the  holder  so  paid,  as  against  the  party  for 
whose  honour  payment  has  been  made,  and  all  parties  liable 
to  him  {])).  An  acceptance  for  honour  may  be  for  part 
only  of  the  sum  for  which  the  bill  is  drawn  ;  in  order  to  be 
vaUd,  it  must  be  written  on  the  bill,  and  indicate  that  it  is 
an  acceptance  for  honour,  and  further  it  must  be  signed  by 
the  person  so  accepting  (q).  Should  the  acceptance  for 
honour  not  expressly  state  for  whose  honour  it  is  made,  it  is 
deemed  to  be  an  acceptance  for  the  honour  of  the  drawer  (r). 

Where  a  bill  has  been  protested  for  non-payment,  any 
person  may  similarly  intervene  and  pay  it  sujn-a  protest  for 
the  honour  of  any  party  liable  upon  it ;  such  payment  must 
be  attested  by  a  notarial  act  of  honour  (s).  **A  notarial 
act  "  means  "  any  instrument,  indorsement,  note,  or  entry 
made  or  signed  by  a  notary  public  in  the  execution  of  the 
duties  of  his  office  "  {t). 

From  the  propositions  already  stated,  consequences  flow,  of 
much  importance  to  the  commercial  world  in  general,  and 


(m)  Chalm.  Bills  of  Exchange  Act, 
1882,  4th  ed.,  p.  69. 
(»)  S.  65,  subs.  1. 
(o)  S.  66,  subs.  2. 
\p)  S.  68,  subs.  5. 
{q)   S.  65,  subss.  2,  3. 


(»•)  S.  65,  subs.  4.  As  to  the  natur.' 
of  the  en<ragement  entered  into  by  thf 
acceptor  tor  honour,  and  the  rules  for  i 
protest  and  presentment,  see  ss.  66,  67. 

(«)  S.  68. 

[t)  Indian  Stamp  Act,  1870,  8.  3.     i 
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especially  to  bankers,  one  of  whose  principal  duties  consists  in 
cashing  negotiable  securities  on  behalf  of  their  customers. 
The  relation  which  subsists  between  banker  and  customer, 
apart  from  special  agreement,  is  that  of  debtor  and  creditor. 
The  customer  is  the  creditor,  and  has  in  addition  to  the 
ordinary  rights  of  a  creditor,  the  right  to  draw  cheques  on 
his  banker  to  the  extent  of  the  balance  at  his  credit  and 
disposal.  If  the  banker,  having  sufficient  funds  in  hand, 
dishonours  his  customer's  cheque,  he  is  liable  to  him  in  an 
action  for  damages,  even  though  the  customer  may  not 
f  have  sustained  any  actual  loss  or  damage  thereby  {u).  When, 
however,  a  bank  has  several  branches,  a  customer  who 
has  an  account  at  one  branch  is  not,  in  the  absence 
of  any  special  agreement,  entitled  to  draw  on  another 
branch  (x). 

When  a  bill  is  accepted  payable  at  a  banker's,  the  making 

1  the  acceptance  payable  there  is  tantamount  to  an  order  on 

I  the  part  of  the  acceptor  to  the  banker  to  pay  the  bill  to  the 

I  person  who  is,  according  to  law,  capable  of  giving  a  good 

[discharge  for  it.     If  the  bill  is  payable  to  order,  it  is  an 

j  I  authority  to  pay  the  bill  to  any  person  who  becomes  holder 

'    by  a  genuine  indorsement.     If  the  bill  be  originally  payable 

'  to  bearer,  or  if  it  afterwards  receive  a  genuine  indorsement 

in  blank,   the  acceptance  constitutes  an  authority  to  the 

Ijanker  to  pay  the  bill  to  the  person  who  seems  to  be  the 

holder  {y). 

A  banker,  however,  who  pays  a  bill  bearing  a  forged  in- 
dorsement, cannot  charge  his  customer  with  the  amount  (z), 


(ti)  Marzetti  v.  Williams,  1  B.  & 
A^d.  415 ;  and  generally  as  to  the 
elation  between  banker  and  customer, 
ee  Hardy  v.  Veaseij,  L.  R.  3  Ex. 
107  ;  Garnetty.  McKewan,  L.  R.  8.  Ex. 

0 ;  cited  in  Judgm.,  Prince  v.  Oriental 
'lank   Corp.,  3  App.  Cas.  333;  Pott 

•  Cletjiff,  16  M.  k  W.  321  ;  mil\. 
'oley,  2  H.  L.  Ca.  28 ;  Thompson  v. 
''cU,  10  Exch.  10  ;   Tassell  v.  Cooper, 


9  C.  B.  509;  Schrader  v.  Central 
Bank,  34  L.  T.  735 ;  ante,  p.  84. 

{x)  Chalni.  Bills  of  Exchange  Act, 
1882,4th  ed.,  p.  252;  ci.  Jiobarts  \. 
Tttcker,  16  Q.  B.  575;  Garnett  t. 
McKewan,  L.  R.  8  Ex.  10. 

{y)  Jiobarts  v.  Tucker,  16  Q.  B. 
560  ;  recognised  and  distinguished_in 
Woods  V.  Thiedemann,  1  H.  &  C.  478. 

{z)  Robarts    v.    Tucker,  ubi  supra. 
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for  "  the  general  rule  is,  that  no  title  can  be  obtained 
through  a  forgery"  (a).  And  should  the  banker  wish  to 
avoid  the  responsibility  of  deciding  on  the  genuineness  of 
indorsements,  he  may  require  his  customers  to  domicile 
their  bills,  i.e.,  make  them  payable  at  their  own  offices,  and 
to  honour  them  by  drawing  cheques  upon  the  bank.  There 
is  some  authority  for  saying,  that  where  a  bill  bearing  a 
suspicious  indorsement  is  presented  for  payment  to  a ' 
banker,  he  will  be  justified  in  deferring  payment  of  the  bill 
for  a  reasonable  time,  in  order  that  he  may  make  inquiries 
as  to  its  genuineness  (b),  but  having  regard  to  the  duties  of 
the  holder,  this  seems  very  questionable. 

If  an  acceptor  pay  a  bill  at  maturity  or  is  then  or  subse- 
quently becomes  the  owner  thereof  in  his  own  right,  the  bill 
is  discharged  (c).  When,  however,  the  bill  is  paid  by  the 
drawer,  or  an  indorser,  it  is  not  discharged,  but  a  drawer 
who  pays  a  bill  payable  to,  or  to  the  order  of  a  third  party, 
may  enforce  payment  thereof  against  the  acceptor,  though 
he  cannot  reissue  the  bill.  Where  a  bill  is  paid  by  an 
indorser  (or  if  payable  to  his  own  order  by  the  drawer),  the 
party  paying  it  is  remitted  to  his  former  rights  as  regards 
the  acceptor  or  antecedent  parties,  and  may,  if  he  think  fit, 
strike  out  his  own  and  subsequent  indorsements,  and  again 
negotiate  the  bill  (d). 

The  remarks  to  be  found  in  this  chapter  respecting  inland 


As  to  the  banker's  remedy  against  the 
person  presenting  the  bill,  see  Cocks  v. 
Master tnan,  9  B.  &  C.  902. 

As  to  revoking  or  cancelling  an  ac- 
ceptance, see  Cox  v.  Troy,  5  B.  &  Aid. 
474  ;  24  R.  R.  460 ;  Itigham  v.  Prim- 
rose, 7  C.  B.,  N.  S.,  82  ;  commented  on 
Baxendah  v.  Bennett,  3  Q.  B.  D.  525. 

As  to  the  liabilitj'  of  a  banker  who, 
by  mistake,  cancels  the  acceptance  on 
a  bill,  which  he  afterwards  receives 
orders  not  to  pay,  see  Warwick  v. 
Rogers,  5  M.  &  Gr.  340 ;  approved  in 
Prince  v.  Oriental  Bank  Corp.,  3 
App.  Cas.  325 ;  Robaon  v.  Bennett,  2 


Taunt.  388;  11  R.  R.  614. 

(a)  Per  Tindal,  C.  J.,  Johtuon  T. 
Windk,  3  Bing.  N.  C.  229 ;  s.  24. 
But  see  Shaw  v.  Port  Phillip  GM 
Mining  Co.,  13  Q.  B.  D.  103,  107. 

{b)  Jtobarts  v.  Tucker,  15  Q.  B. 
577-579  ;  Chalm.  Bills  of  Exchange, 
4th  ed.,  204.  Lord  Bramtcell  disagrees 
with  the  suggestion  {Bank  of  England 
V.  Vagliano,  (1891)  A.  C,  at  p.  141). 
See  also,  per  Lord  Macnaghten,  «t 
p.  157. 

(<•)  S.  59,  subs.  1 ;  s.  61. 

{d)  S.  59,  subs.  2  (b). 
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may  readily  be  applied  io  foreign  bills,  provided  the  peculiar 
qualities  attaching  to  instruments  of  this  latter  class  are 
kept  in  view. 

They  will  here  be  very  briefly  specified. 

An  inland  bill  is  a  bill  which  is,  or  on  the  face  of  it 
purports  to  be,  both  drawn  and  payable  within  the 
British  Islands,  or  drawn  within  the  British  Islands 
upon  some  person  resident  therein  ;  any  other  bill  is  a 
foreign  bill  (e). 

The  form  of  a  foreign  usually  differs  from  that  of  an 
inland  bill ;  the  first-mentioned  being  often  drawn  at  one 
or  more  usances:  the  "usance"  being  the  period  for 
payment  customary  as  between  the  countries  or  particular 
places  where  the  bill  is  respectively  drawn  and  made 
payable  (/).  Unless  the  contrary  appear  on  the  face 
of  the  bill  the  holder  may  treat  it  as  an  inland  bill  {g). 

Foreign  bills,  moreover,  are  usually  drawn  in  parts — 
three  or  even  more — which  circulate  together,  or  of  which 
one  or  more  parts  may  be  circulated  whilst  another  is 
forwarded  for  acceptance  (li).  Each  part,  however,  should 
specify  or  refer  to  the  other  parts  of  the  set,  and  express 
that  paj'ment  of  it  is  conditional  on  the  other  parts  of 
like  "  tenour  and  date "  as  itself  remaining  unpaid  at 
maturity  {i). 

Again,  where  a  foreign  bill,  appearing  on  the  face  of  it  Protest- 
to  be  such,  has  been  dishonoured  by  non-acceptance  or 
non-payment,  it  must  be  duly  x>rotested,  failing  which  the 
drawer  and  indorsers  will  be  discharged.  A  protest  is  a 
solemn  declaration  written  by  a  notary  under  a  copy 
of    the  bill,   stating   that   payment   or    acceptance  of    it 


«l 


{e)  S.  4,  subs.  1  :  see  Home  v. 
Bouqitette,  3  Q.  B.  D.  514  ;  Rouquette 
T.  Overmann,  L.  R.  10  Q.  B.  525; 
Malmiey  v.  Ashlin,  2  B.  &  Ad.  478  ; 
Barker  \.  Sterne,  9  Exeh.  684. 

(/)  The  form  of  a  foreign  bill  of 
exchange  may  be  seen  in  Foirier  v. 


Morris,  2  E.  &  B.  95  ;  Gibbs  v. 
Fremont,  2  Exch.  25,  and  cases,  supra, 
note  {e). 

(ff)  S.  4,  subs.  2. 

(A)  See  Fbiard  v.  Klockmann,  3 
B.  &  S.  388. 

(«)  Astobillsdrawninaset,  sees.Tl. 
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has  been  demanded  and  refused,  the  reason  (if  any) 
assigned  for  such  refusal,  and  that  the  bill  is  consequently 
protested.  This  formality  is  required  in  case  of  dishonour 
of  a  foreign  bill  in  conformity  with  the  laws  of  most 
other  countries,  and  because  satisfactory  evidence  of  dis- 
honour is  thus  afforded  to  the  drawer  or  indorser ;  for 
foreign  Courts  give'  credit  to  the  acts  of  public  func- 
tionaries, in  like  manner  as  a  protest  under  the  seal 
of  a  foreign  notary  is  good  evidence  of  dishonour  in  our 
Courts  (^•)•  It  is  permissible  but  not  necessary  to  protest 
or  note  a  dishonoured  inland  bill  (Z).  Besides  the  pecu- 
liarities above  specified  as  incident  to  foreign  bills,  we  must 
remember  that,  where  a  bill  of  exchange  drawn  in  one 
country  is  payable  in  another,  a  question  of  much  import- 
ance sometimes  presents  itself — Is  the  lex  loci  contractus  or 
the  lex  loci  solutionis  to  be  employed  to  determine  the  rights 
and  liabilities  of  the  parties  ?  The  question  of  conflict  of 
laws  is  dealt  with  in  section  72  of  the  Bills  of  Exchange 
Act,  1882,  of  which  it  may  briefly  be  said  that  it  gives  full 
effect  to  the  maxim  "locus  regit  actum"  in  so  far  as  it 
validates  transactions  which  might  otherwise  be  invaUd, 
while  in  so  far  as  its  operation  is  disabling,  it  is  limited  by 
the  provisoes  therein  contained  (in). 
Cheque.  A  clicquc  is  a  bill  of  exchange  drawn  on  a  banker  payable 

on  demand,  and,  save  as  otherwise  provided  in  the  Act,  the 
provisions  thereof  applicable  to  a  bill  of  exchange  payable 
on  demand  apply  to  a  cheque  {n). 

The  banker  who  credits  the  account  of  a  customer  with 
the  amount  of  a  cheque,  paid  in  by  the  customer  with  the 
intention  that  the  amount  of  it  shall  be  at  once  placed  to 

(A)  As  to  protest  of  foreign  bills,  see  Alcock  v.  Smith,  (1892)  1  Ch.  238. 
s.  94.  («)  S.  73;  cf.  ss.  10,  36,  subs.  3; 

(/)  S.  51,  subs.  1.  8.  45,  subs.  2  ;  s.  60.     See  per  Lord 

lm)Ci.Rouquettey.Overmann,'L.'R,.  Blackburn,     McLean     v.     Cli/ficsdale 


10  Q.  B.  525;    Hirschfeld  v.  Smith,       Banking  Co.,^  App.  Cas.  93, 105,  106; 
L.  R.   1   C.  P.  340.      See  Gibbs  v.      per  North,  J.,  Cf   "  "    " 

Soeim  Indmtrielle,  1h  Q.  B.  D.  399 ;       Ch.  D.  612,  620. 
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"his  credit,  becomes  immediately  a  holder  for  value  of  the 
cheque  (o). 

The  duty  and  authority  of  a  banker  to  pay  a  cheque 
drawn   on  him   by   a   customer    are    determined    by  the 
happening  of   any  one  of   three  events : — 1.  By  counter- 
mand  of    payment.     2.  By   his    receiving    notice   of    the 
customer's  death.     3.  By  his  becoming  aware  of  the  fact 
I  that  his  customer  has  committed  an  act  of  bankruptcy  (p). 
|B^    By  the  present  Act  the  rigour  of  the  common  law  rule 
^tas  been   mitigated,  by  which,  where  a  cheque  was  not 
presented    within    reasonable   time,  and   the   bank  failed 
before  presentment,  the  drawer  of  the   cheque   was   dis- 
charged, and  the  holder  had  no  remedy  against  the  bank. 
'  Now,  however,  it  is  provided  that,  subject  to  the  provisions 
i  of  the  Act,  the  drawer  in  such  cases  shall  be  discharged 
I  from  his  liability  to  the  extent  of  the  funds  to  his  credit  in 
the  bank  available  for  the  payment  of  the  cheque,  had  the 
same  been  presented  within  reasonable  time,  regard  being 
had  to  the  nature  of  the  instrument,  the  usage  of  the  trade 
and  of  bankers,  and  the  facts  of  the  case,  and  the  drawee 
succeeds  to  the  rights  of  the  drawer  against  the  banker, 
and  can  prove  against  his  estate  for  the  amount  of   the 
cheque  {q). 

The  practice  of  crossing  cheques  has  an  important  bearing  ^^:^^^^ 
upon  the  rights  of  the  parties  to  an  instrument  so  treated, 
iand  is  dealt  with  by  sections  76-82  of  the  Act  (r),  which 

(o)  Royal    Bank     of    Scotland    v.  Bankruptcy  Acts. 

Tottenham,  (1894)  2  Q.  B.  715  (C.  A  )  {q)  S.  74. 

tollo\ving  on    this    point  Ex  parte  \r)  By  46  &  47  Vict.  c.  55,  s.  17, 

Richdak,    19  Ch.  D.  409).     A  post-  these    sections   are    extended   to    any 

lated  cheque  stamped  as  a  cheque,  is  document  issued  by  a  customer  of  any 

(dmissible  in    evidence    in  an  action  banker,  and  intended  to  enable    any 

'irought,  after  the  date  of  the  cheque,  person  or  body  corporate    to    obtain 

by  the  holder,  since  under  the  Stamp  payment  from  such  banker  of  the  sum 

Vet,  1891,  the  test  of  admissibility  is  mentioned    in    such     document,    and 

vhether  the  instrument  appears,  when  shall  so   extend  in  like  manner  as  if 

endered  in  evidence,  to  be  sufficiently  the  said    document   were    a    cheque, 

tamped  (-S.  C.)  Such    documents,    however,    are   not 

{p)  S.    75,  and  s.   97,   saving  the  thereby    rendered    negotiable    instru- 


480  NEGOTIABLE    IXSTRL'MEXTS. 

further  define  what  a  crossing  is — whether  "  general,"  or 
"  special,"  and  with  or  without  the  words  "  not  negoti- 
able" (s). 

A  cheque  may  be  crossed  by  the  drawer,  and  after  issue 
may  be  crossed  generally  or  specially  by  the  holder,  who 
may  also  add  the  words  "not  negotiable."  If  a  cheque  is 
crossed  specially,  the  banker  to  whom  it  is  crossed  may 
again  cross  it  specially  to  another  banker  for  collection; 
and  if  a  cheque  uncrossed,  or  crossed  generally,  is  sent  to  a 
banker  for  collection,  he  may  cross  it  specially  to  himself  (t). 

A  crossing  authorised  by  the  Act  is  a  material  part  of  the 
cheque,  which  may  not  be  obhterated,  nor,  save  as  in  the 
Act  provided,  added  to  or  altered  {ii). 

The  duty  of  a  banker  on  whom  a  crossed  cheque  is  drawn 
is  as  follows : — If  it  is  crossed  generally,  he  must  not  pay 
it  otherwise  than  to  a  banker ;  if  specially,  otherwise  than 
to  the  banker  to  whom  it  is  crossed.  If  he  does  pay  the 
cheque  otherwise  than  as  above,  he  will  be  liable  to  the  true 
owner  of  the  cheque  for  any  loss  he  may  sustain  by  reason  I 
of  the  cheque  having  been  so  paid  {x).  If  he  pays  it  as' 
above,  in  good  faith  and  without  negligence,  he  (and  the 
drawer,  if  the  cheque  has  come  into  the  hands  of  the 
payee)  will  be  entitled  to  the  same  rights,  and  placed  in 
the  same  position,  as  if  payment  of  the  cheque  had  been 
made  to  the  true  owner  thereof  {y). 

The  following  provision  is  one  of  considerable  practical 
importance,  and  is  aimed  at  protecting  bankers  against  a 
particular  kind  of  fraud  which  has  recently  been  invented : — 
Where  a  cheque  is  presented  for  payment  which  does  not 

ments.     A  cheque  drawn  payable  to  (m)  S.  78. 

C.'s  order  was  crossed  with  the  words  {xS  S.  79,  subs.  2.    A  cheque  croised 

"Account     of    C,    National     Bank,  specially  to    more  than  one    banker,! 

Dublin,"  was  held  not  to  be  thereby  ren-  except  when  crossed  to  an  agent  for 

dered  non-transferable  :  National  Bank  collection  being  a  banker,  is  not  to 

V.  5i7A<f,(1891)  1  Q.  B.435  (C.  A.).  paid  by  the  banker    on  whom  it 

(«)  S.  76,  Bubss.  1,  2.  drawn;  s.  79,  subs.  1. 

(0  S.  77.  (y)  S.  80. 
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at  the  time  of  presentment  appear  to  be  crossed,  or  to 
liave  had  a  crossing  which  has  been  obUterated,  or  to  have 
lieen  added  to  or  altered  otherwise  than  as  authorised  by 
the  Act,  the  banker  paying  the  cheque  in  good  faith  and 
jwithout  neghgence,  shall  not  be  responsible  or  incur  any 
liability,  nor  shall  the  payment  be  questioned  by  reason  of 
the  cheque  having  been  crossed,  or  of  the  crossing  having 
been  obliterated  or  having  been  added  to  or  altered  other- 
wrise  than  as  authorised  by  the  Act,  and  of  payment  having 
been  made  otherwise  than  to  a  banker,  or  to  the  banker  to 
whom  the  cheque  is  or  was  crossed,  or  to  his  agent  for 
ollection  being  a  banker  as  the  case  may  be  (z). 

Lastly,  a  person  taking  a  crossed  cheque  which  bears  on 
t  the  words  "not  negotiable,"  will  not  have,  and  will  not 
m  capable  of  giving,  a  better  title  to  the  cheque  than  that 
which  the  person  from  whom  he  took  it  had  (a) . 

But  a  banker  who  has  in  good  faith  and  without  negli- 

(ence  received  payment  for  a  customer  of  a  cheque  crossed 

[enerally  or  specially  to  himself  will  not,  in  case  the  title  to 

he  cheque  proves  null  or  defective,  incur  any  liability  to 

he  true  owner  of   the  cheque  by  reason   only  of  having 

Bceived  such  payment  (b). 

As  in  the  case  of  an  ordinary  bill  of  exchange,  so  in  that 

i  a  cheque,  a  banker  has  no  authority  from  his  principal 

h  pay  any  such  draft  unless  signed  or  authenticated  by 

'  "imself  and  presented  by  some  party  who  can  give  a  lawful 

^scharge  for  it :    a  banker,  therefore,  who  pays  a  forged 

leque,  will  clearly  have  to  bear  the   loss   himself,   and 

mnot  throw  it  on  his  customer.     So,  if  a  banker  pays  a 

leque  which  has  been  fraudulently  altered  as  regards  the 

nount,  he  will  have  to  suffer,  unless  he  can  show  that  the 

iy  out  of  whose  funds  and  on  whose  behalf  he  assumed 

'.:)  S.  79,  subs.  2.  (b)  S.  82.     SeeMathieson  v.  Lmdon 

a)  S.  81.    See  Fisher  v.  Roberts,  6       ^-  County  Bank,  5  C.  P.  D.  7;   Bissell 
nes  L.  R.  354.  v.  Fox,  53  L.  T.  193. 

B.C.L.  I  I 
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to  pay,  by  his  own  gross  negligence  and  laches  facilitated 
the  commission  of  the  fraud  (c). 

Undoubtedly,  says  Best,  C.  J.  {d),  a  banker  who  pays  a 
forged  cheque  is  in  general  bound  to  pay  the  amount  agaiji 
to  his  customer,  because  in  the  first  instance  he  pays  icith- 
out  authority,  and  because  it  is  the  duty  of  the  banker  to  be 
acquainted  with  his  customer's  handwriting.  But  though 
that  rule  be  perfectly  well  established,  yet  if  it  be  the  faullj 
of  the  customer  that  the  banker  pays  what  he  ought  not  to 
pay,  the  latter  cannot  be  called  on  to  pay  again  (e). 

To  a  like  effect,  in  another  case  (/),  Bayley,  J.,  observes 
that  "the  banker,  as  the  depositor  of  the  customer's  money,' 
is  bound  to  pay  from  time  to  time  such  sums  as  the  lattei 
may  order  (</).  If,  unfortunately,  he  pays  money  belonguip 
to  the  customer  upon  an  order  which  is  not  genuine,  ht 
must  suffer;  and,  to  justify  the  payment,  he  must  show 
that  the  order  is  genuine,  not  in  signature  only,  but  ii 


(c)  Young  v.  Grote,  4  Bing.  253, 
commented  on  and  explained  per  Pol- 
Iwk,  C.  B.,  Barker  \.  Stoiie,  9  Exch. 
686,687;  Swan  v.  North  British  Am- 
tralasian  Co.,  2  H.  &  C.  175,  cited 
post;  Johnson  v.  Windk,  3  Bing.  N.  C. 
225,  229;  British  Linen  Co.  v.  Cale- 
donian Insur.  Co.,  4  Macq.  H.  L. 
Ca.  107;  Scholjicld  v.  Londesborough 
(i'ar/o/),  (1895)  1  Q.  B.  536.  See 
Foster  \.  Green,  7  H.  &  N.  881, 
886. 

Young  x.  Grote,  snpra,  has  been  ob- 
served on  hy  Brett,  L.  J.,  in  Bajcendale 
V.  Bennett,^  Q.  B.  D.  533,  534.  See 
upon  this  Schol/ield  v.  Londesborottgh 
{Earl  of),  (1894)  2  Q.  B.,  per  Charles, 
J.,  at  p.  663. 

In  Arnold  v.  Cheque  Bank,  1  C.  P.  D. 
686,  Lord  Coleridge,  C.  J.,  deliver- 
ing judgment,  savs  that  Young  v.  Grote 
"must  be  considered  as  well  decided, 
but  various  opinions  have  been  ex- 
pressed as  to  the  ground  of  the  decision . ' ' 
See  also  the  judgm.  in  Halifax  Union 
V,  Wheelwright,!..^..  10  Ex.  191,  192. 

(rf)  Young  v.  Grote,  supra. 

[e)  This  qualification  of  the  rule  as 
to  the  banker's  liability  holds    only 


where  the  customer  has  been  guilty  o 
negligence  of  which  the  fraud  is  "  thi 
necessar}-  or  ordinary  or  likely  result. 
In  The  Bank  of  Ireland  v.  tmstee*  o 
Evans'  Charities,  5  H.  L.  Ca.  389, 41C 
Parke,  B.,  on  behalf  of  the  JuJgec 
observes,  "  If  a  man  should  loee  hi 
cheque-book,  or  neglect  to  lock  th 
desk  in  which  it  is  kept,  and  a  serrai 
or  stranger  should  take  it  up,  H  i 
impossible,  in  our  opinion,  to  contoi 
that  a  banker  paying  his  ior^ei  d 
would  be  entitled  to  charge  his  castoBM 
with  that  payment.''  Cf.  also  Mn 
chants  of  Staple  of  England  \.  BaiUi  ( 
England,  21  Q.  B.  D.  160;  Armldy 
Cheque  Bank,  1  C.  P.  D.  678.  ft 
also  Bank  of  England  v.  VafKm 
(1891)  (A.  C),  per  Lord  Bramw* 
at  p.  136;  also  S.  C,  per  Lord  FiM 
at  p.  171 ;  Scholjieldx.  Londesborom 
{Earl  of)  ,(1895)  1  Q.  B.  536  (C.  A.J 

(/)  Hall  V.   Fuller,    5    B.    &    ( 
757. 

(g)    See   Marzetti    v.    WiUiami, 

B.  k  Ad.  415 ;    Bolin  v.  Steward,  1 

C.  B.  595  ;  Woodland  v.  Fear,  7  E.  *  1 
619,  521. 
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every  respect."     In  the  case  which  gave  occasion  to  these 

remarks,  the  cheque  out  of  which  the  action  originated  had 

ibeen  altered  by  the  holder,  so  as  to  indicate  a  much  larger 

kum  as  payable  under  it  than  it  had  in  the  first  instance 

been  drawn  for;   the  cheque  so  altered  was  paid  by  the 

foanker,  who  then  claimed  to  charge  his  customer  with  the 

jiifference   between   the   two   amounts.      It  was  held,  by 

ipplying  the  principle  of  law  already  stated,  that  he  was 

act  justified  in  doing  so,  there  having  been  no  laches  in 

•he  customer. 

\  We  can  merely  further  notice  in  connection  with  cheques 

he  stat.   16   &   17  Yict.  c.   59,   s.  19,  which  enacts  as 

ollows: — That  "any  draft  or  order  drawn  upon  a  banker 

or  a  sum  of  money  payable  to  order  on  demand  which  shall, 

/hen  presented  for  payment,  purport  to  be  indorsed  by  the 

erson  to  whom  the  same  shall  be  drawn  payable,  shall  be 

sufficient  authority  to  such  banker  to  pay  the  amount  of 

ach  draft  or  order  to  the  bearer  thereof ;    and  it  shall  not 

B  incumbent  on  such  banker  to  prove  that  such  indorse- 

lent,  or  any   subsequent  indorsement,  was   made   by  or 

Qder  the  direction  or  authority  of  the  person  to  whom  the 

jiid  draft  or  order  was  or  is  made  payable  either  by  the 

j'awer  or  any  indorser  thereof"  (h). 

This  enactment,  which  protects  the  banker  upon  whom  a 

leque  is  drawn  against  the  forgery  of  the  indorsement  of 

e  person   to  whose  order  it  is  made   payable,  does  not 

jtend  to  protect  any  other  person  who  takes  the  cheque 

I    icm  the  faith  of  such  forged  indorsement  (i). 

k  promissory  note  is  an  unconditional  promise  in  writing  ^^^^hat. 
ide  by   one  person   to  another,   signed  by  the  maker, 


k 


h)  See  Charles  v.  Blackwell,  2  C. 
D.  151  ;  Halifax  Union  v.  Wheel- 
'ihU  L.  R.  10  Ex.  183;  Bissell  v. 
.  53  L.  T.  193.  This  section  is 
■iiduced  in  substance  by  s.  60  of  the 
.  but  has  not  been  repealed  as  it 


might  possibly  apply  to  some  "drafts 
or  orders,"  -which  are  not  bills  or 
cheoues. 

(J)  Ogden  t.  Benas,  L.  R.  9  C.  P 
513. 

Il2 
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engaging  to  pay  on  demand  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money  to,  or  to  the  order  of, 
a  specified  person,  or  to  bearer  (A). 

Before  inquiring  as  to  the  nature  and  requisites  of  the 
above  instrument,  a  few  remarks  as  to  its  origin  and  the 
reason  of  its  introduction  amongst  us  may  be  proper.  In 
regard  to  the  latter  part  of  this  subject,  the  explanation 
offered  by  Mr.  Kyd,  in  his  Treatise  on  Bills  of  Exchange  (0, 
appears  satisfactory.  He  suggests  that,  as  commerce 
advanced,  the  multiplicity  of  its  concerns  sometimes 
rendered  necessary  amongst  mercantile  persons  a  less 
complicated  mode  of  payment  than  by  bills  of  exchange.  A 
trader,  for  instance,  whose  situation  and  circumstances 
rendered  credit  from  the  merchant  or  manufacturer  who 
supplied  him  with  goods  absolutely  requisite,  might  have  so 
limited  a  connection  with  the  commercial  world,  that  he 
could  not  easily  furnish  his  creditors  with  a  bill  of  exchange 
on  another  man.  But  his  own  credit  and  respectability 
might,  nevertheless,  be  such,  that  his  simple  promise  of 
payment  (reduced  to  writing  for  the  purpose  of  evidence) 
would  be  quite  as  good  as  a  bill  on  another.  Hence 
we  may  reasonably  conjecture  that  promissory  notes 
originated. 

This  species  of  security  seems  to  have  become  prevalent 
here  about  the  middle  of  the  17th  century  ;  and,  according 
to  Lord  Holt  (m),  was  an  "invention  of  the  goldsmiths  in 
Lombard-street." 

The  precise  mode  of  the  introduction  into  commercial 
transactions  of  instruments  worded  as  promissory  notes 
may,  perha^js,  be  explained  as  follows : — 

Prior  to  the  year  1640,  the  Eoyal  Mint  seems  to  have 

(A)  S.  83  (1).  Q.B.374,8S4.    ^ee  Button  y .  Mtrtk, 

It  would  seem  that  at  common  law  L.  R.  6  Q.  B.  361. 

neither  a  bill  of  exchange  nor  a  promis-  IJ)  P.  18;  Story  on  Prom.  Note*' 

sory  note  can  be  under  seal :  Crouch  v.  2na  ed.,  p.  7. 

Cridit  Fonder  of  England,  L.  R.  8  {in)  6  Mod.  29. 
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served,  to  some  extent,  as  a  bank  or  place  of  deposit  for  the 

cash  of  wealthy  merchants,  whose  custom  was  to  leave  their 

money  there  when  they  had  no  immediate  occasion  for  it, 

and  to  draw  it   thence   when  wanted.     In  the  year  just 

named,  however.  King  Charles  I.,  as  history  informs  us, 

took  forcible  possession  of  a  large  amount  of  funds  which 

had   thus   been   lodged   in  his  Mint,  and  the  merchants 

I  sing,  consequently,  to  trust  the  Eoyal  Mint  as  a  place  of 

!  iieposit,  were,  shortly  after  the  date  just  named,  obliged  to 

i  pave  recourse  to  the  goldsmiths,  then  principally  domiciled 

(  in  Lombard- street,  who   took   upon  themselves  to  act  as 

.    )ankers,  and,  in  return  for  the  sums  deposited  with  them, 

t  issued  their  notes  payable  to  "order"  or  to  "bearer"  by 

i^ay  of  security  (n). 

j  It  seems  clear,  from  reported  cases  (o),  that  bills  of 
Exchange  had,  long  before  the  time  just  spoken  of,  been  in 
ise  here  amongst  merchants  ;  but  some  difficulty  exists  with 
eference  to  the  question  whether  or  not  promissory  notes 
■  ere,  prior  to  the  stat.  3  &  4  Ann.  c.  2,  negotiable  in  like 
lanner  and  to  the  same  extent  as  bills  of  exchange.  We 
now,  indeed,  that  Lord  Holt  strenuously  opposed  himself 
)  the  placing  of  promissory  notes  on  the  same  footing  as 
ills  of  exchange,  and  to  granting  similar  remedies  upon 
lem  (p),  but  notwithstanding  his  opposition,  there  can  be 
0  doubt  that  these  instruments  had,  during  the  latter  half 
:'  the  17th  century,  been  recognised  in  the  mercantile 
orld  as  negotiable,  and  had  there  been  regarded  in  the 
me  Hght  as  bills  of  exchange. 

From  the  very  obscurity,  indeed,  observable  in  the 
ports  of  cases  upon  bills  and  notes  at  the  time  in  ques- 
m,  and  from  the  difficulty  which  exists  in  determining  in 
ly  particular  case  whether  the  instrument  sued  upon  was 


)  Anderson,    Hist.  Com.,   vol.  2, 

S6;  Macpher.  Ann.  Com.,  vol.  2, 

•ill,   427;  Gilbart,  Hist.  Bank., 

1   ed.,   pp.  21,  22.     See    Ward  v. 


i:vans,  2  Ld.  Eaym.  928. 

(o)  Ante,  p.  447. 

(jo)  See  Clarke  \.  Martin,  Ld.  Eaym. 
757;  £uller  v.  Crips,  6  Mod.  29. 
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in  reality  a  bill  or  a  note  (q),  it  may  fairly  be  argued  that 
the  two  classes  of  securities  just  named  were  then,  even  by 
lawyers,  considered  as  mainly  governed  by  the  same  rules 
and  as  dependent  upon  the  same  law — that  law,  viz.,  which 
is  recognised  amongst  merchants,  and  is  fashioned  according 
to  their  exigencies. 

We  must  not  then  regard  as  conclusive,  with  respect  to 
the  question  just  mooted,  the  preamble  of  the  statute  of 
Anne,  which  declares  the  previouslj^  existing  law  as  in 
accordance  with  the  expressed  opinions  of  Lord  Holt. 

When,  indeed,  we  reflect,  that,  prior  to  the  time  of  Lord 
Mansfield,  the  leading  principles  of  mercantile  law  had  been 
comparatively  little  investigated,  and  certainly  had  not  been 
reduced  to  any  system — when  we  reflect,  that,  up  to  that 
date,  some  of  the  simplest  points  in  connection  with  nego- 
tiable instruments  had  never  been  judicially  decided  (r),  we 
shall  hardly  wonder  that  doubt  exists  as  to  the  precise 
light  in  which  promissory  notes  were  regarded  by  om-  legal 
tribunals  during  the  latter  half  of  the  17th  centmy.  How- 
ever, the  general  effect  of  the  stat.  3  &  4  Ann.  c.  9  (made 
perpetual  by  7  Ann.  c.  25,  s.  3)  clearly  was  "  to  put  promis- 
sory notes  on  the  same  footmg  with  bills  of  exchange  "  («) : 
that  statute  expressly  enacting  {t) — Ist,  That  every  note 
payable  to  an  individual,  or  "  order,"  or  "  bearer,"  may  be 
put  in  suit  by  the  payee  or  holder ;  2ndly,  that  every  such 
note  shall  be  transferable  in  like  manner  as  a  bill  of 
exchange,  and  so  as  to  vest  a  right  of  action  upon  the 
instrument  as  against  prior  parties  to  it  in  the  indorsee  or 
holder. 

These  statutes  are  now  repealed  by  section  96  of  the  Bills 

[q)  See  3  Burr.  1525.  radan,  4  T.  R.  148. 

(r)  See  Evans's  Decis.  of  Lord  Mans-  («)  Yet  Ashurst,  J.,  4  T.  R-  153; 

field,  vol.  2,  pp.  59-81.  per  Lord  Kenyon,  C.  J.,  5  T.  R.  485. 

It  was,  however,  reserved  for  Lord  {t)  The  wording  of  this  statute  wa- 

Kenyon  to  adjudicate,  that  the  days  of  much    considered    in    Brown    v.    /'' 

grace  are  to  be  allowed  on  a  promissory  JFinton,  6  C.   B.  356,   359;  and  in 

note  as  on  a  bill ;  see  Brown  v.  Mar-  Wood  v.  Mytton,  10  Q.  B.  810,  811. 
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of  Exchange  Act,  1882,  the  provisions  of  which  relating  to 
bills  of  exchange  are  now,  by  virtue  of  section  89,  subs.  1,  and 
subject  to  the  provisions  of  Part  V.,  and  the  special  exceptions 
contained  in  section  89,  subs.  2,  applicable  with  the  necessary 
modifications  to  promissory  notes. 
The  ordinary  form  of  a  promissory  note  is  as  follows  : — 

"  ieiOO.  "  London,  Ist  January,  1855. 

"  [Three]  months  after  date  [or  On  demand] ,  or  At 
iight  (u)  [or  At  [ten]  days  after  sight] ,  I  promise  to  pay 
3.  D.  or  order  [or  bearer]  One  Hundred  Pounds.        A.  B." 

The  person  signing  the  above  instrument  is  called  the 
naker ;  the  person  to  whom  it  is  made  payable  the  jpayee ; 
vhen  transferred  by  indorsement  the  immediate  parties 
0  such  transfer  are,  as  in  the  case  of  a  bill,  termed  the 
ndorser  and  indorsee. 

No  particular  form  of  words  is  necessary  to  constitute  a 
)romissory  note ;  and  embarrassing  questions  may  arise 
inder  the  Stamp  Acts  or  otherwise  in  regard  to  an  instru- 
Qent  ambiguously  worded  {x),  and  presenting  some  features 
Q  common  with  a  promissory  note,  others  in  common  with 
n  I.O.U.  (y),  with  a  mere  acknowledgment  of  a  debt  (z),  or 
rithan  unilateral  contract,  or  an  agreement  inter  partes  (a). 
.n  instrument  in  the  form  of  a  note  payable  to  maker's 
ider,  is  not  a  note  within  the  meaning  of  the  Bills  of 
Exchange  Act,  1882,  unless  and  until  it  is  indorsed  by  the 
laker  (b).     And,  where  an  instrument  is  so  framed  as  to 

(«)  As  to  days  of  grace,   v.  ante,  woode,  4  Exch.  200 ;    Sibree  v.  Tripp, 

46911.  (o).  15  M.  &W.  23;   Itobins  v.  May,   11 

{x)  See  M'Call  y.  Taylor,  19C.B.,  Ad.  &E.  213;    Davies  v.    Wilkinson, 

.  S.,  301.  10  Ad.  &  E.  98  ;  Ayrey  v.  Fearnsides, 

(y)  Brooks  \.  JSlkins,  2  M.  &  "W.  4  M.  &  W.  168 ;  Dnoy  v.  Macaulay, 

■.;   Fisher  v.   Leslie,    1   Esp.    426;  16  M.  &  "W.  146 ;   Jarvis  r.  Wilkins, 

'eUmotte  v.   Teasdale,    13  M.  &  W.  7  M.  &  "W.  410. 
6.  {b)  S.  83,  subs.  2  ;  SioA  see  Masters 

{z)  Syne     \.  Bewdney,    21    L.    J.  v.  Baretto,  8  C.  B.  433;   Hooper  v. 

B.  278.  Williams,  2  Exch.   13 ;  Brow7i  v.  Be 

■■'-)  Ibid. ;   White  v.  North,  3  Exch.  Winton,  6  C.  B.  336 ;  Gay  v.  Lander, 

'  (following  Home  v.  Redfearn,  4  Ibid.;  Absolon  v.  Marks,   11   Q.  B. 

ng.  N.  C.  433) ;  Hamilton  t.  Spottis-  19 ;   Wood  T.  Mytton,  10  Q.  B.  805. 
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cause  doubt  whether  it  is  a  bill  of  exchange  or  a  promissory 
note,  the  holder  will  at  his  election  be  entitled  to  treat  it  as 
either  (c),  for  the  words  of  an  instrument  are  in  general  to 
be  taken  most  strongly  against  the  party  using  them  (d). 

The  distinction  in  general  structure  and  character,  which 
exists  between  a  bill  of  exchange  and  a  promissory  not€,  is 
thus  pointed  out  by  Dr.  Story  (e).  In  a  bill  of  exchange 
there  are  usually  three  original  parties,  the  drawer,  the 
payee,  and  the  drawee,  who,  after  acceptance,  becomes  the 
acceptor.  In  a  promissory  note  there  are  but  two  original 
parties,  the  maker  and  the  payee.  In  a  bill  of  exchange 
the  acceptor  is,  in  contemplation  of  law,  the  primary  debtor 
to  the  payee,  and  the  drawer  is  but  collaterally  liable.  In 
a  promissory  note  the  maker  is,  in  contemplation  of  law, 
the  primary  debtor.  WTien  a  negotiable  note  has  been 
indorsed  by  the  payee,  then  there  occurs  a  striking  resem- 
blance m  the  relations  of  the  parties  upon  both  instruments, 
although  they  are  not  in  all  respects  identical.  The  indorser 
of  a  note  stands  in  the  same  relation  to  the  subsequent 
parties  to  it  as  the  drawer  of  a  bill ;  and  the  maker  of  the 
note  is  under  the  same  liabilities  as  the  acceptor  of  a  bill  (/). 
Hence  the  remarks  already  made  respecting  the  rights  and 
Uabilities  of  parties  to  inland  bills,  may  readily  be  applied 
to  determine  the  mutual  obligations  of  the  parties  to 
promissory  notes.  This  latter  subject  will,  accordingly, 
be  here  dismissed  with  some  brief  observations. 


(c)  Cf.  8.  5,  subs.  2.  Adatn$on,  2  Burr.  676,  Lord  Matujklii 

Id)  Edit  V.  Bury,  6  B.  &  C.  433 ;  says,   "  "WTiile  a  promissory  note  coo- 

Lloyd  V.   Oliver,  18  Q-  B.  471;   l)er  tinues  in  its  original  shape  of  a  promue ! 

Lord  Denman,  C.  J.,  Roffey  v.  Green-  from  one  man  to  pay  to  another,  it  be«n 

tcell,  10  Ad.  &  E.  226.     See  Forbes  v.  no  similitude  to  a  bill  of  exchange. 

Marshall,  11  Exch.  166;  Allen  v.  Sea  When  it  is  indorsed  the  resemblance  | 

Fire  and  Life  Ass.  Co.,  9  C.  B.  574  ;  berins,  for  then  it  is  an  order  by  the 

Fllison  T.  Collingridye,  Id.  570  ;  Peto  indorser  upon  the  maker  of  the  note  to 

y.  Reynolds,  9  Exch.  410 ;  Fielder  v.  pav  to  the  indorsee.     This  is  the  Tery 

Marshall,  9  C.  B.,  N.  S.,  606.  definition  of  a  bill  of  exchange." 

{e)  Story  on  Prom.  Notes,  2nd  ed..  See  also  Gwinnell  v.  Herbert,  h  Ad. 

p.  5.  &  E.  436,  439,  440. 

(/)  S.   89,  subs.  2.    In  Heylyn  v. 
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The  maker  of  a  promissory  note,  by  making  it,  engages  contractor 

1  Ml  •  T  •  1   •  maker  of 

that  he  will  pay  it  according  to  its  tenom%  and  is  precluded  "o^- 
from  denying  to  a  holder  in  due  course  the  existence  of  the 
payee,  and  his  then  capacity  to  indorse  (g).  If  then  the 
note  is  not  in  the  body  of  it  made  payable  at  a  particular 
place,  in  which  case  it  must  be  presented  for  payment  at 
that  place  in  order  to  render  the  maker  liable,  the  maker 
will  be  liable  to  an  action  immediately  the  note  falls  due, 
without  any  demand  or  presentment  for  payment,  because 
,in  that  case  his  engagement  is  unconditionally  to  pay  (h). 

That  demand  or  presentment  is  not,  under  ordinary 
circumstances,  necessary  as  against  the  maker  of  a  note, 
may  be  kept  in  mind  by  the  decision  of  the  Court  of 
Exchequer  in  Norton  v.  Ellam  (i),  which  shows  that  a 
promissory  note,  even  when  payable  on  demand,  is  a 
present  debt,  and  is  payable  without  any  demand ;  and 
accordingly  the  Statute  of  Limitations  will  begin  to  run 
from  the  date  of  such  a  note ;  the  above  case  being  similar 
to  that  of  money  lent,  payable  on  request — where  no 
lemand  or  request  is  necessary  before  bringing  the  action, 
because  the  debt  which  constitutes  the  cause  of  action 
irises  instantly  on  the  loan  being  made. 

Hardship  may,  no  doubt,  by  operation  of  the  rule  of  law 
ust  stated,  be  caused  to  the  maker  of  a  note,  who,  though 
Tilling  to  pay  the  same  at  maturity,  cannot  discover  the 
hen  holder  of  the  instrument.  From  the  possibility  of 
uch  hardship  being  cast   upon   him,   he   may,   however, 

ilieve  himself,  by  inserting  a  condition,  requiring  present- 
ment at  some  particular  place  in  the  note:  and  if  he  do 
<>,  the  payee  will  be  under  the  necessity  of  averrmg  and 
•roving  presentment  of  the  note  before  chargmg  him,  or 


i^ 


'.9)  S.  88.  Bumball  v.  Ball,  10  Mod.   38.     See 

\h)  S.  87,  subs.  1.  per  Abbott,  C.  J.,  Macintosh  v.  Hay- 

»  2  M.  &  W.  461  (cf.  George,  In  don,  Ry.  &  M.  363. 
,  Francis  v.  Bruce,  44  Ch.  D.  627)  ; 


%k 
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of  oflfering  a  sufficient  legal  excuse  for  its  omission  (A-). 
Delay,  however,  in  making  presentment  for  payment  will 
be  excused  when  the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  holder,  and  not  imputable  to  his 
default,  misconduct,  or  negligence.  "WTien,  however,  the 
cause  of  delay  ceases  to  operate,  presentment  must  be  made 
with  reasonable  diligence,  except  in  those  cases  where  either 
it  cannot  be  duly  effected  after  the  exercise  of  reasonable 
diligence,  or  the  maker  has  expressly  or  impliedly  waived 
presentment  {I). 

The  fact  that  the  holder  has  reason  to  believe  that  the 
note  on  presentment  will  be  dishonoured  (as,  ex.  gr., 
because  the  maker  is  bankrupt,  or  has  generally  declared 
that  he  will  not  pay  it),  will  not  dispense  with  the  necessity 
of  presentment  (m). 
Contract  of        The  iudorser  of  a  promissory  note  is  to  be  regarded  as  a 

indorser  of  •        i  •       i  i 

note.  surety  merely  for  the  party  primarily  liable  upon  the  note. 

As  in  the  case  of  a  bill,  so  in  that  of  a  note,  an  indorser 
can  only  be  charged  when  presentment  to  the  maker  has 
been  made  (?0,  and  due  notice  of  dishonour  has  been  given. 
As  regards  presentment  and  notice  to  an  indorser  of  dis- 
honour, reference  may  be  made  to  what  has  already  been 
said  upon  these  subjects  (o).  And  we  may  add  that  while, 
if  a  note  is  in  the  body  of  it  made  payable  at  a  particular 
place,  presentment  there  will  be  necessary  in  order  to  render 
an  indorser  liable,  yet  if  a  place  of  payment  is  indicated  by 
way  of  memorandum  only,  the  indorser  will  be  rendered 
liable  either  by  presentment  there  or  by  presentment 
elsewhere  to  the  maker  if  sufficient  in  other  respects  (p). 

{k)  S.    87,  subs.   1.      Cf.  Sands  v.  759,  760;  Arg.  Sitssel  y.  LangtUft, 

Clarke,  S  C.  B.  7 ol  ;    Van  der  Dmtckt  Dougl.     olo ;    J-Jsdaile    v.     Sowtrh' 

V.  Thellmon,  8  C.  B.  812  ;  Emblin  v.  11  East,  114;  10  R.  R.  440;  seetdw 

Dartne/I,   12  M.  &  W,  830;  Spindler  Bailey  v.  Porter,  14  M.  &  W.  44. 

V.  Grellett,  1  Exch.  384.  («)  S.  87,  subs.  2. 

(/)  S.  46.  (o)  Ante,  p.  459  et  seq. 

(ffi)  lb.  Qii.Bovcesy.Hovce^hTvxxxiX.  \p)  S.  87,  subs.  3. 
30;  14  R.  R.  700  ;  judgm.,  8  C.  B. 
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A  further  point  of  much  practical  importance  arises  as  to  Pre«entmeiii 
the  necessity  for  speedy  presentment  of  negotiable  paper, 
whether  bills  or  notes. 

In  the  first  place,  where  a  bill  is  payable  after  sight,  or 
expressly  stipulates  that  it  shall  be  so  presented,  or  is 
drawn  payable  elsewhere  than  at  the  residence  or  place 
of  business  of  the  drawee,  presentment  for  acceptance  will 
be  necessary  before  it  can  be  presented  for  payment,  or  any 
person  made  liable  upon  it.  In  the  latter  case,  however,  if 
the  holder  has  not  time,  with  the  exercise  of  reasonable 
diligence,  to  present  the  bill  for  acceptance  before  present- 
ing it  for  payment  on  the  day  it  falls  due,  the  delay  caused 
by  so  presenting  it  for  acceptance  will  be  excused,  and  will 
not  discharge  the  drawer  or  indorsees.  Thus,  if  a  bill  is  drawn 
in  New  York  on  Liverpool,  payable  a  month  after  date  in 
London,  which  only  reaches  the  holder  on  the  day  it  matm*es, 
he  must  present  it  for  acceptance  at  Liverpool,  but  neither  the 
drawer  nor  the  indorsees  (if  any)  will  be  discharged  by  the 
3onsequent  delay  in  presenting  it  for  payment  at  London  {q). 

Secondly,  subject  to  the  provisions  of  the  Act,  when  a 
Jill  is  not  payable  on  demand,  it  must  be  presented  for 
oayment  on  the  day  it  becomes  due  (r)  ;  if  not,  the  drawer 
md  indorser  will  be  discharged. 

Thirdly,  where  a  bill  is  payable  on  demand,  it  must 
)e  presented,  subject  to  the  provisions  of  the  Act,  within  a 
reasonable  time  after  its  issue,  in  order  to  render  the  drawer 
iable,  and  within  a  reasonable  time  after  its  indorsement, 
n  order  to  render  the  indorser  liable  (s). 

Fourthly,  where  a  bill  payable  after  sight  is  negotiated, 
he  holder  must  either  present  it  for  acceptance,  or  negotiate 


?)  S.  39.  As  to  what  amounts  to 
'  presentment  for  acceptance,  and 
-n  it  will  be  excused,  see  s.  41. 
se  provisions  do  not  apply  to  pro- 
son-  notes. 
')  S.  45,  subs.  1. 
')  S.  45,  subs.  2. 


As  to  promissory  notes,  see  ss.  86, 
87.  Presentment  is  necessary  to  render 
the  maker  liable  only  where  the  note 
is  in  the  body  made  payable  at  a  par- 
ticular place,  and  where  a  note  payable 
on  demand  has  been  indorsed,  to  render 
the  indorser  liable. 
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it  within  a  reasonable  time,  otherwise  the  drawer,  and  all 
prior  indorsers,  will  be  discharged  (t).  In  determining  what 
is  "reasonable  time"  ia  any  case,  regard  will  be  had  to  the 
nature  of  the  instrument,  the  usage  of  the  trade,  and  the 
facts  of  the  case  (?/).  A  promissory  note,  payable  on  demand, 
is  often  intended  to  be  a  continuing  security,  and  prompt 
presentment  for  payment  will  not  then  be  requii-ed  (x). 
Bank  note.  A  hank  Tiote  is  a  promissory  note  made  by  a  banker,  pay- 
able to  bearer  on  demand.  A  bank  note  has,  however,  some 
peculiar  qualities  (?/),  of  which  the  most  important  is  that 
it  circulates  as  money,  and  in  the  ordinary  course  of  busi- 
ness is  treated  as  such  {z).  In  Miller  v.  Race  (a).  Lord 
Mansfield  says  that  hanh  notes  are  constantly  and  univer- 
sally, both  at  home  and  abroad,  treated  as  cash,  and  paid 
and  received  as  cash  ;  and  it  is  necessary  for  the  purposes 
of  commerce  that  their  currency  should  be  established 
and  secured.  It  was  there  accordingly  held,  that  a  bond 
fide  holder  of  a  bank  note  for  value  is  entitled  to  retain  it 
as  against  a  former  owner  from  whom  it  has  been  stolen ; 
the  Court  applying  to  a  bank  note  the  rule  of  law  ap- 
plicable to  money,  and  observing  that,  "in  the  case  of 
money  stolen,  the  true  owner  cannot  recover  it  after  it 
has  been  paid  away  fairly  and  honestly  upon  a  valuable 
and  bond  fide  consideration."  In  short,  one  who  takes  a 
bank  note  bond  fide — i.e.,  giving  value  for  it,  and  without 
notice  that  the  party  from  whom  he  takes  it  has  no  title — 
may  recover  upon  it,  although  he  may  at  the  time  have  had 
the  means  of  knowledge  of  such  fact,  and  have  neglected  to 
avail  himself  of  them  (b). 

(t)  S.  40.  Union  v.  Greetie,  1  H.  &  N.  889. 

(m)  S.  45,  subs.  2  ;  s.  86,  subs.  2.  (z)  The  notes  of  the  Bank  of  Eng- 

(x)  Brookt  T.  Mitchell,  9  M.  &  W.  land  constitute  a  legal  tender,  except 

18 ;  Heyxcoody.  Watson,  4  Bing.  496  ;  by  the  Bank  itself  or  its  branches:  3 

Borough  v.    White,  4  B.  &  C.  325,  &  4  Will.  4,  c.  98,  s.  6. 

328.     See  also  Deutert  v.   Townsend,  («)  1  Burr.  452 ;  1  Sm.  L.  C,  9th 

6B.  &S.  613.  ed.  491. 

(y)  Judgm.,  GtMrdiant  of  Zichjield  (6)  Raphael  v.  Bank  of  England, 
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A  bank  note  is  expressly  intended  for  circulation,  and  R'»i«wt<' 
not  meant  as  a  continuing  security  in   the  hands  of  any  SSIknote 
particular  holder.     The  rule  in  regard  to  its  presentment 
must  therefore  be  separately  examined — it  has  manifestly 
a  direct  bearing  on  the  question — Under  what  circumstances 
■will  the  payment  of  a  debt  in  bank  notes  be  equivalent  to  a 
payment  in  cash  ?     The  case  of  Camidge  v.  Allenhy  (c)  is  a 
leading  authority  upon  this  subject  {d).     There  the  facts 
were  as  under : — Certain  com  was  sold  and  delivered  by 
the  plaintiff  to  the   defendant  at  York   on   the  Saturday 
f  morning,  and  paid  for  at  three  o'clock  the  same  afternoon 
I  in  notes  of  the  bank  of  D.  &  Co.,  at  Huddersfield.     The 
bank  in  question  had,  in  fact,  stopped  payment  at  eleven 
1  o'clock  in  the  morning  of  the  day  named,  and  did  not 
Iresume  their  payments.     The  insolvency  of  D.  k  Co.  was, 
jhowever,  unknown  to  either  of  the  parties  to  the  trans- 
action above  mentioned.      The  plaintiff  neither  circulated 
.the  notes  nor  presented  them  for  imyment,  but  a  week  after 
'their  receipt  required  the  defendant  to  take  back  the  notes 
md  to  pay  him  the  amount  of  them.     The  question  raised 
iccordingly  was,   whether,  under  the  circumstances,  the 
lefendant  was  legally  compellable  so  to  do.     The  answer 
0  this  question  was  perspicuously  given  by  Mr.  Justice 
lyley,  in  a  judgment,  from  which  the  following  passages 
lie  extracted : — "  The  rule,"  he  says,  "  as  to  all  negotiable 
nstruments  is,  that,  if  they  are  taken  in  payment  of  a 
tre-existing  debt,  they  operate  as  a  discharge  of  that  debt, 
'nless  the  party  who  holds  the  instruments  does  all  that 
he  law  requires  to  be  done  in  order  to  obtain  payment 
f  them.      Then  the   question   is,   what   it   was  the  duty 
f  the  plaintiff  to  do  in  order  to  obtain  payment  of  these 
otes  ?       They    were    intended    for    circulation.      But  I 

r  C.  B.  161.     See  per  Crompton,  J.,  t.  Stones,   1  D.  &  L.  122  ;  Rogers  v. 

id  Lord  Campbell,  C.   J,,    Carloti  v.  Langford,  1  Cr.  &  M.  637. 

dand,  h  E.  &  B.  770,  771.  (d)  See  judgm.,  1  H.  &  N.  890. 

\c)  6  B.  &  C.  373.    See  also  Turner 


I 
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think  that  he  was  not  bound  immcdiatehj  to  circulate  them 
or  to  send  them  into  the  bank  for  payment ;   but  he  was 
bound  within  a  reasonable  time  after  he  had  received  them, 
either  to  circulate  them  or  to  present  them  for  payment. 
■  Now,  here  it  is  conceded,  that  if  there  had  not  been  any 
insolvency   of  the  bankers,  the  notes   should   have   been 
circulated  or  presented  for  payment  on  the  Monday.     It  is 
clear  that  the  plaintiff  on  that  day  might  have  had  know- 
ledge that  the  bankers  had  stopped  payment,  and  having 
that  knowledge,  if  presentment  was  unnecessary,  he  had 
then   another   duty   to   perform.      In   consequence  of  the 
negotiable  nature  of  the  instruments,  it  became  his  duty  to 
give  notice  to  the  party  who  paid  him  the  notes,  that  the 
bankers  had  become  insolvent,  and  that  he,  the  plaintiff, 
would  resort  to  the  defendant  for  payment  of  the  notes; 
and  it  would  then  have  been  for  the  defendant  to  consider 
whether  he  could  transfer  the  loss  to  any  other  person  ;  for 
unless  he  had  been  guilty  of  negligence,  he  might  perhaps 
have  resorted  to   the  person  who  paid  him  the  notes." 
Upon  such  grounds  it  was  held,  in  Camidge  v.  AUenhy,  that 
the  plaintiff,  by  reason  of  his  laches,  was  not  entitled  to 
recover,  but  must  bear  the  loss  occasioned  by  the  failure  of 
the  bank.    The  learned  Judge,  whose  words  have  just  been 
cited,  remarking,  that  though  it  might  be  h9,rd  that  the 
entire  loss  should  fall  upon  one  individual,  yet,  "  it  is  a 
general  rule  applicable  to  negotiable  instruments,  and  not 
to  be  relaxed  in  particular  instances,  that  the  holder  of  such 
an  instrument  is  to  present  promptly,  or  to  communicate 
without  delay  notice  of  non-payment  or  of  the  insolvency 
of  the  acceptor  of  a  bill  or  the  maker  of  a  note"  (e):  and; 
such  notice   must  be  communicated  within  a  reasonable 
time,  though  not  necessarily  before  the  expiration  of  the 
time  allowed  for  presentment  (/). 

{e)  Per  Sat/ley,  J.,  6  B.  &  C.  383.         See  James  v.  Holditch,  8  D.  &  R.  40. 
(/)  Rob$on  V.  Oliver,  10  Q.  B.  704. 
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Another  question  which,  as  connected  with  the  preceding 
subject,  may  here  be  conveniently  discussed,  is  this: — 
-  What  right  has  the  holder  of  a  bank  note,  or  of  any 
negotiable  instrument  passing  from  hand  to  hand  icithotit 
indorsement,  as  against  his  immediate  transferor,  should 
the  instrument  transferred  prove,  by  reason  of  some  defect 
inherent  in  it,  to  be  worthless?  The  answer  to  this 
question  is  supplied  by  section  58,  subs.  2,  of  the  Bills  of 
Exchange  Act,  1882,  which  declares  that  a  transferor  by 
delivery  is  not  liable  on  the  instrument  (g);  he  will, 
f  however,  be  liable  to  his  immediate  transferee,  being  a 
liolder  for  value,  on  an  implied  warranty  connected  with 
but  collateral  to  the  instrument,  to  the  effect  that  the 
instrument  is  what  it  purports  to  be,  that  he  has  a  right  to 
transfer  it,  and  that,  at  the  time  of  transfer,  he  was  not 
a^Yare  of  any  fact  which  rendered  it  worthless  {h). 

A  person  who  receives  forged  bank  notes  in  payment  for 
j')ods  sold,  or  who  discounts  a  forged  bill,  will  not,  in 
- '  neral,  be  precluded  from  suing  for  the  price  of  the  goods, 
Dr  for  the  amount  advanced  by  way  of  discount,  because  in 
ihe  one  case  there  has  been  a  total  failure  of  consideration, 
ind,  in  the  other,  the  payment  was  made  under  a  mistake 
is  to  facts,  and  likewise  without  consideration  (i). 

Govipertz  v.  Bartlett  (k)  should  be  consulted  with  reference 
0  this  part  of  the  subject,  and  as  showing  the  application 

'7    Cf.   Ex  parte  Roberts,    2  Cox,  of  Liverpool,  (1896)  1  Q.  B.  7. 

71;  Finn  v.  Harrison,  3  T.  E.  757.  (Ar)  2  E.  &  B.  849,  which  affirms 

(A)  S.  58,  subs.  3.  Jones  v.  Si/de,  5  Taunt.  488  ;  15  R.  R. 

(!)  Jones  V.  Myd^,   5  Taunt.  488;  561;  Younp  v.  Cole,3Biag.  :S.C.T2i: 

R.  R.  561     See  Wilkinson  y.  John-  Gurnet/  v.  IFomerskij,  4  E.  &  B.  133. 

,  3  B.  &  C.  428 ;    CocTcs  v.  Master-  See  Pooley  v.  Brown,  11  C.  B.,  N.  S., 

'n,  9  B.  &  C.  902.      Where,  how-  566 :  per  Lord  Kenyon,  C.  J.,  Fetm  t. 

f  r,  such  time  has   elapsed  that  the  Harrison,  3  T.  R.  759. 

-ition  of  the  holder  may  be  altered,  A  person  who  pays  into  a  banker's 

loney  paid  and  received  in  good  faith  worthless   notes  will,   if  there  be  no 

n  a  bill  presented  for  payment  when  laches  in  the  banker,  have  to  bear  the 

'-, cannot  be  recovered  back  from  the  loss:   Timmim   v.   Gibbins,  18  Q.  B. 

ider,  although  indorsements  on  the  722.     See   Woodland  v.  Fear,  7  E.  & 

ill  subsequently  proved  to  beforgeries  :  B.  519. 
mdon  and  River  Plate  Bank  v.  Bank 
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of  the  maxim  Careat  emptor  in  eomiection  with  bills  of 
exchange  and  promissory  notes.  The  question  there  arose 
upon  the  sale  of  a  bill  of  exchange,  which,  on  the  face  of  ik, 
purported  to  be  a  foreign  bill,  but  had,  in  fact,  been  drawn 
in  London,  and  was  unavailable  for  want  of  a  stamp.  This 
bill  was  discounted  by  the  plaintiff  for  the  defendant,  wbo 
did  not  indorse  it  but  bonu  tide  believed  the  bill  to  have 
been  drawn  abroad.  The  question  was,  whether  Uie 
plaintiff,  having  thus  purchased  a  worthless  commodity, 
was  entitled  to  recover  his  purchase-money  from  the 
Tender.  The  Court  of  Queen's  Bench  held  that  he  was — 
upon  this  short  ground — that  even  in  the  absence  of  fnai 
a  vendee  is  "entitled  to  have  an  article  answering  tile 
description  of  that  which  he  bought.*'  The  principle  of 
this  decision  wiU  be  found  appHcable  in  a  great  variety  <rf 
cases,  wherever  indeed  forged  or  spurious  paper  passes  f<K" 
value  from  hand  to  hand. 

As  bearing  upon  the  point  before  us  (though  not  decided 
with  reference  to  the  particular  class  of  instruments  to  wbieh 
attention  has  latterly  been  confined)  may  be  cited  Lamert 
V.  Heath  {l).  There  the  question  was,  whether  the  priee 
of  certain  scrip  certificates  of  shares  in  the  "Kentish  Coast 
E.  C."  could  be  recovered  back  by  the  purchaser  from  the  ]  i 
broker  whom  he  had  employed  to  buy  them,  these  certifi- 
cates, although  known  and  commonly  dealt  with  in  the  money 
market  under  that  designation,  being  in  fact  spurious ;  soeh 
being  the  question  raised  between  the  parties,  the  Court  <A 
Exchequer  laid  down  the  law  applicable  to  it  in  these  terms: — 
That,  if  the  scrip  actually  purchased  was  the  only  scrip 
known  in  the  market  by  the  particular  designation,  the  par- 
chaser,  in  directing  his  broker  to  buy  this  scrip,  and  having 
received  it,  had  in  truth  got  all  that  he  had  contracted  to  bay. 
and  could  not  therefore  recover  its  price  from  his  broker. 

(/}  UlLkW.i^.     See  Watnpp      there  cited;  yiekoUm  t.  SUkrr     . 
T.   Silumtm,  8  C.  B.  M5,  aai  taaa      £.  k  £.  497. 
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Having    particularised    the    various    points,    wliich    in  ot^mj 

mection  with  bills  of   exchange  and   promissorv  notes  **«»«* 
rcially  demand  attention,  it  remains  to  say  somewhat  as  ^f^* 
Liiatters  of  defence  ordinarily  available  at  law  in  actions  "**^ 
m  such  instruments.    As  to  four  such  grourds  of  defence 
ly,  shall  I  here  offer  some  remarks,  riz..  Payment — the 
fence  of  Xo  Consideration — of  an  unauthorised  Alieratiom 
:he  instrument — of  its  Loss ;  observing  by  way  of  preface 
this  part  of  my  subject  that  the  holder  of  a  bill  may 
ree  with  the  acceptor  not  to  enforce  his  remedies  against 
n,  and  may  at  the  same  time  reserve  his  rights  against 
se  who  are  liable  in  the  second  degree,  so  that  the  latter 
J  not  be  discharged  (m). 

PavTnent  of  a  biU,  in  order  that  it  may  operate  as  a  dis-  p«yiiiB«t. 
irge  of  the  drawee  or  acceptor,  must  be  made  in  due  course, 
ner  by  him  or  on  his  behalf  (n).  That  is  to  say,*it  most 
made  at  or  after  the  maturity  of  the  bill  to  the  holder 
rreof,  in  good  faith,  and  without  notice  that  his  title  to 
T  bill  is  defective  (o).  "A  thing  is  deemed  to  be  done 
good  faith,  within  the  meaning  of  the  Act,  where  it 
in  fact  done  honestly,  whether  it  is  done  negligently  or 

:"(p). 

A.  bill  is  not  discharged  by  payment  by  the  drawer  or 

indorser,  subject  to  this,  that  if  the  drawer  pay  a  bill 

1  vable  to,  or  to  the  order  of  a  third  party,  he  can  enforee 

ent  thereof  against  the  acceptor  :  he  cannot,  however, 

e  the  bill.    Further,  if  the  bill  is  paid  by  an  indorser, 

where  payable  to  the  drawer's  order,  is  paid  by  the 

wer,  the  party  so  paying  it  is  remitted  to  his  former 

'^ts  as  against  the  acceptor  or  any  antecedent  parties. 

t  may,  therefore,  strike  out  his  own  and  any  subsequent 

arsements,  and  again  negotiate  the  bill  {q). 


)  Jr«*r  T.  Crwford,  L.  E.  2  Sc  {•)  S.  59,  sabs.  1. 

^:  Cm.  456.  »  S.  90. 

S.  59.  ^)  S.  59,  sabs.  2. 

« CL.  E  K 
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Where  an  accommodation  bill  is  paid  in  due  course  by| 
the  party  accommodated  the  bill  is  discharged  (r).  j 

The  cases  below  cited  (s)  will  sufi&ce  to  show  what  will 
or  will  not  amount  to  payment  of  a  bill  or  note,  so  as  to 
sustain  the  defence  of  payment  in  an  action  upon  such  an 
instrument.  The  character  in  which  a  bill  is  paid  by  a 
party  hable  on  it — ex.  gr.,  whether  as  indorser  or  as  agent 
for  the  acceptor — will  be  a  question  of  fact  {t). 

A  bill  will  also  be  discharged  in  the  following  cases: — 1 
If  the  acceptor  is  or  becomes  the  holder  of  it,  at  or  aftei 
maturity,  in  his  own  right.  2.  If  the  holder,  at  or  aftei 
maturity,  absolutely  and  unconditionally  renounces  hi: 
rights  against  the  acceptor.  Such  renunciation,  however  A 
must,  in  order  to  enure  as  a  discharge,  be  made  in  writing  * 
unless  the  bill  is  delivered  up  to  the  acceptor  («)• 

Similarly  the  holder  may  renounce  his  rights  against  ani 
party  to  the  bill,  before,  at,  or  after  maturity ;  but  it  i 
provided  that  this  shall  not  affect  the  rights  of  a  holder  i 
due  course,  without  notice  of  the  renunciation. 

3.  An  intentional  cancellation  by  the  holder,  or  his  agen 
if  apparent  on  the  bill,  will  discharge  it.    Such  cancellatioj 
may  be  so  appUed  to  the  signature  of  any  party  to  the  biJ 
and  will  then  enure  to  the  discharge  of  all  parties,  to  whom  tl 
party  whose  signature  is  so  cancelled  would  have  been  liabl 
An  unintentional,  mistaken,  or  unauthorised  cancellation 
inoperative,  but  the  onus  of  proof  will  lie  upon  the  perse 
who  alleges  such  want  of  intention  or  authority  (x). 
"No con-  A  bill  or  note  prima  facie  imports  consideration:   ai 

sideratioD." 


li 


(r)  S.  69,  subs.  3.  As  to  pa^^nent  supra  protest, 

(»)  SilU   V.    Mesnard,    10    Q.    B.  Geralopulo  v.    WieUr,  19  C.  B.  68 

266 ;   Thortu  t.  Smith,  10  C.  B.  659 ;  per  cur.  Rotton  v.  InglU,  2  Q.  B.  6« 

William*  v.  Jame*,  2  Exch.  798   (in  Goodall  v.  Polhill,  1  C.  B.  233.       | 
error) ;  Ralli  t.  Denni$toun,  6  Exch.  {()  Pollard  v.  Offdeii,  3  E.  &.  B.  4i 

483;  Jones  t.   Gretton,  8  Exch.    773;  (m)  A  memorandum  of  the  renuna 

Turney  v.   Ihtiuell,  3  E.   &  B.    136,  tion  is  insufficient ;  the  document  m>  K* 

distinguishing   Foster    v.    Lawber,    6  be   a  record   of  the  renunciation  j   ■I'l 

Exch.   839;    Beaumont  v.    Greathead,  George,  In  re,  Francis  \.  Bruce,  ^{   §^9 


Greathead,       George,  In  re,  Francis  v.  Brute, 
2  C.  B.  494 ;  Bell  t.  Buckley,  1 1  Exch.       D.  627). 
631.  (x)  Ss.  61,  62,  63. 
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avery  party  whose   signature   appears  on  a  bill  is,  prima 

^acie,  deemed  to  have  become  a  party  thereto  for  value  (y). 

<:   In   order,   therefore,   to   rebut  this   presumption,   proof 

1  should  be  given  that  either  the  bill  or  the  acceptance  thereof 

(vas  obtained  without  consideration  or  by  fraud,  duress,  or 

ither  unlawful  means,  as  for  an  illegal  consideration,  or 

hat  it  has  been  negotiated  in  breach  of  faith  or  under  such 

u'cumstances  as  amount  to  fraud.     In  all  these  cases  the 

.older 's  title  is  defective  (z). 

I  If,  however,  value  has  at  any  time  been  given  for  a  bill, 
(le  holder  is  deemed  to  be  a  holder  for  value  as  regards  the 

I:ceptor,  and  all  parties  to  the  bill  who  became   parties 
dor  to  that  time  (a).     Thus  if  a  bill  is  indorsed  for  value 
j'  A.,  who  indorses  it  to  his  agent  for  collection,  the  agent 
lill  be  able  to  sue  the  acceptor,  and  any  indorser  prior  to 
l,  but  will  not  be  able  to  sue  A.     So  too  a  holder  (whether 
jr  value  or  not),  who  derives  his  title  to  a  bill  through  a 
(Ider  in  due  course,  and  who  is  not  himself  a  party  to  any 
lud   or  illegality  affecting  it,  has  all  the  rights  of  that 
Ider  in  due  course  as  regards  the  acceptor,  and  all  parties 
the  bill  prior  to  that  holder  (h). 

jThe  rule  as  to  the  onus  probandi  on  the  issue  of  "no 

isideration  "  is  that  proof  must  in  the  first  instance  be 

en  by  the  party  who  relies  on  that  defence,  every  holder 

a  bill  being  prima  facie  deemed  to  be  a  holder  in  due 

t  rse.     If,  however,  in  an  action  on  a  bill  it  is  admitted  or 

1  ved  that  the  acceptance,  issue,  or  subsequent  negotiation 

(  the  bill  is  affected   by  fraud,   duress,  or  illegality,  the 

den  of  proof  is  shifted,  unless  and  until   the  holder 

ves  that  subsequent  to  the  alleged  fraud  or  illegality, 

le  has  in  good  faith  been  given  for  the  bill  (c).     The 

(c)  S.  30,  subs.  2.  Cf.  Mills  v. 
Barber,  1  M.  &  W.  425,  432 ;  Bailei/ 
V.  Bidtvell,  13  M.  &  W.  76  ;  Smith  v. 
Braine,  16  Q.  B.  244.  See  Tatam  v. 
Haslar,  23  Q.  B.  D.  345. 


S.30,  subs.  1 ;  and  see  Watson  v. 
U,  3  B.  &  S.  34  ;  Currie  v.  Misa, 
10  Ex.  153. 
S.  29,  subs.  2. 
S.  27,  subs.  2. 
S.  29,  subs.  3. 
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defence  of  "no  consideration  "  is  a  defence  pro  tanto  as  to 
part  only  of  a  bill  or  note,  as  against  an  immediate  party,  I 
though  not  against  a  remote  party  who  is  a  holder  in  duej 
course.     For  instance,  by  way  of  answer  to  an  action  upon 
such  instrument,  a  man  might  say  that,  in  adding  up  an 
account  he   erroneously  supposed  himself  to  be  indebted 
in    1001.,   whereas    in   truth    10/.   only   was   due.      That 
in  the  case  of  a   bill   or  note  would   be  a  good  defence 
except  as  to  101.  (d).     A  partial  failm-e   of  consideration 
would  not,  however,  avail  as  a  defence  to  the  u-hole  bil 
or  note  (e). 

We  have  already  (/)  seen  that  if  a  person  lends  his  nanw 
to  another  for  his  accommodation,  the  party  accommodate 
undertakes  to  pay  the  bill  at  matm-ity,   and  further,  in 
indemnify   the   person   accommodating  him,  in  case  tha 
person  is  compelled  to  pay  the  bill  for  him.     Hence  then 
is  "an  implied  authority  to  such  person  to  pay  it,  if  he  b 
in  that  situation  that  he  may  be  compelled  by  law  to  pa; 
the  bill,  though  the  holder  do  not  actually  compel  him  ti 
do  so,  and,  after  payment,  he  may  sue  the  party  accommc 
dated  for  money  paid  on  his  account ;  for  such  payment  i 
in  truth  under  the  implied  authority  given  by  the  contnw 
of  accommodation  between  the  parties;  and  whether  thi 
be  a  payment  of  the  whole  bill,  or  of  only  a  part  of  if 
makes  no  difference  "  (^).  ) 

Material  Where  a  bill  or  acceptance  is  materially  altered,  withoi' 

alteration.  i  mi 

the  consent  of  all  parties  liable  on  the  bill,  the  bill  ' 
avoided  except  as  against  a  party  who  has  himself  mad: 
authorised,  or  assented  to  (h)  the  alteration,  and  subsequei 
indorsers  (i)  ;   and  this  will  be  so  whether  the  alteration 

{d)  Fonnan  t.    Wright,  1 1   C.    B.  (/)  Ante,  p.  454. 

492.  Q)  J\idgm.,Sl€iffhr.SUifk,6^^* 

(e)  Clark    v.   Lazarus,  2  M.  &  Gr.  517. 
167;   Camac   v.    Warriner,    1    C.    B.  (A)  ?,(»  TarUtm\.  Shingler,!  C. 


356;  Darnell  v.    IFillianu,   2  Stark.       812. 

N.  P.  C.  166  ;  19  R.  R.  694.  (»)  S.  64,  subs.  1. 
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made  by  the  holder  himself  or  by  a  stranger  (k)  ;  for  "  no 
man  shall  be  permitted  to  take  the  chance  of  committing 
a  fraud  without  running  any  risk  of  losing  by  the  event 
when  it  is  detected"  (Z).  And  again,  "a  party  icho  has 
the  custody  of  an  instrument  made  for  his  benefit  is  bound  to 
preserve  it  in  its  oj'iginal  state"  (m).  If  he  omits  to  do  so, 
and  thus  loses  his  remedy,  he  has  no  right  to  complain, 
since  an  alteration  cannot  be  made  in  the  instrument 
3xcept  through  fraud  or  laches  on  his  part  (n). 

The  principle  just  stated  and  explained  was  in  Pigofs 

^Case  (o)  first  propounded  in  regard  to  deeds  (^),  and  has 

jince  been    extended    to   all   instruments   comprehending 

vords  of  contract  (q).      Thus,  in  Davidson  v.  Cooper  (r), 

vhich  may  be  regarded  as  a  leading  authority  upon  the 

I  abject  before  us,  the  question  arose  with  reference  to  a 

[uarantee  (not  under  seal)  which  had  been  given  by  the 

lefendants  to  a  banking  company,  and  which,  whilst  in  the 

'laintiffs'  possession,  but  without  their  knowledge  or  con- 

ent,  had  been  altered,  by  the  affixing  of  seals  near  to  the 

ignatures  of  the  defendants ;  in  consequence  whereof  the 

istrument  purported  to  be  a  specialty  instead  of  a  simple 

jntract.     In  this  case  judgment  was  finally  given  for  the 

efendants,  on  the  express  ground  that  the  adding  of  the 

i^als  constituted  a  material  alteration,  inasmuch  as  it  gave 


m 


k)  Master  v.  Miller,  4  T.  E.  320  ; 
R.  fi.  399  ;  S.  C.  (in  Error)  2  H.  Bl. 
0;  1  Sm.  L.  C,  9th  ed.,  825. 
'0  Per  Lord  Kcnyon,  C.  J.,  Master 
Miller,  ubi  supra. 
"()  Judg.,  Davidson  v.    Cooper,  13 

ic  W.  352,  cited  15  C.  B.  692. 

>i)  lb. 

[o)  11     Rep.    26   b;     WhelpdaWs 

*e,  5  Id.  119  a. 

' p)  See     also     Agricultural   Cattle 

"ir.    Co.   V.   Fitzgerald,   16    Q.  B. 

'■ ;  cited  per  Wilde,  B.,  Lord  Ward 

Umley,  29  L.  J.  Ex.  326 ;  5  H.  & 

87 ;  Mlin  v.  Frice,  L.  R.  2  Ex. 
' ;  Wood  V.  Slack,  L.  R.  3  Q.  B. 
' ;  Doe  d.  Tatum  v.   Catotnore,   16 


Q.  B.  745  (with  which  compare  Boe  d. 
Shallcross  v.  Falmer,  Id.  747) ;  per 
Lord  Benman,  C.  J.,  Harden  v.  Clifton, 
1  Q.  B.  524 ;  see  per  Matile,  J.,  Re 
Single,  15  C.  B.  450. 

(g)  Per  Williams,  J.,  5  C.  B.  194 ; 
per  Ashurst,  J.,  Master  v.  Miller,  4 
T.  R.  331 ;  2  R.  R.  399  ;  1  Sm.  L.  C, 
9th  ed.,  p.  825  ;  Croocketvitv.  Fletcher, 
1  H.  &  N.  893 ;  Gardner  v.  Walsh,  5 
E.  &  B.  83  ;  Fazakerly  v.  McKnight, 
6  Id.  795 ;  see  Fattinson  v.  Luckley, 
L.  R.  10  Ex.  330. 

(»•)  11  M.  &  W.  778;  13  M.  &  W. 
343 ;  Andrews  v.  Lawrence,  19  C.  B., 
N.  S.,  768. 
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in  fact  a  (liferent  legal  character  to  the  writing  to  which 
they  were  attached,  and  would,  if  made  with  the  consent  of 
all  interested,  have  completely  changed  as  well  the  nature 
of  the  relation  towards  each  other  of  the  parties  to  it  as  the 
remedies  upon  it. 

The  principle  now  under  notice  is  strictly  applied  to  all 
negotiable  instruments.      In  Warrington  v.  Early  (s),  the 
action  was  brought  upon  a  promissory  note,  which  had  been 
made  payable  five  months  after  date  with  lawful  interest. 
It  appeared,  however,  that  in  the  comer  of  this  note  had 
been  written,  at  the  plaintiffs  request,  and  unknown  to  the 
defendant,  the  following  words  : — "  Interest  to  be  paid  at 
6/.  per  cent,  per  annum."     The  alteration  thus  made 
held  to  be  material,  and  to  vitiate  the  note.     So  if,  aftei 
a  bill  of  exchange,  accepted  generally,  has  been  put  in 
circulation,  it  be  altered  without  the  consent  or  knowledge! 
of  the  acceptor,  by  adding  to  the  acceptance  words  making! 
the  bill  payable  at  a  particular  place,  this  alteration  wil 
vitiate  the  bill  and  discharge  the  acceptor  from  liabilitj 
upon  it,  save  as  against  a  holder  in  due  course  under  the 
proviso  subsequently  referred  to  {t) ;  for,  although  "  the 
negotiability  of  bills  of  exchange  is  to  be  favoured,"  yel 
"  with  this  view,  it  is  material  that  their  purity  should  ba 
preserved "  (m).     The  following  alterations,  in  particular! 
are  declared  material  by  the  Act,  namely,  any  alteratioii 
of  the  date,  the  sum  payable,  the  time  or  place  of  pay 
ment,  or,  where  a  bill  has  been  accepted  generally,  th^ 
addition   of   a   place   of   payment  without   the  acceptor'! 
assent  {x).    And  it  has  also  been  held  that  the  alteration  0 
the  number  of  a  bank  note  (?/),  and  the  addition  of  a  make) 
to  a  joint  and  several  note  {z),  are  material  alterations. 

(»)  2  E.  &  B.  763.  (y)  St^eld  v.  Bank  of  EngUmd, 

(t)  Infra.  Q.  B.  D.  555;  Leeds  and  County  Bai 

\u)  Burcfifield  v.  Moore,  3  E.  &  B.  v.  jra/ker,  11  Q.  B.  D.  84.  ' 

683.  (z)  Gardner  v.   TTaUh,  5  E.  &  I' 

[x)  S.  64,  subs.  2.  83. 
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An  immaterial  alteration  will  not,  however,  affect  the 
validity  of  an  instrument  (a) ;  and  it  is  further  provided 
hy  the  Act,  in  mitigation  of  the  previous  rigour  of  the 
law  that,  where  a  bill  has  been  materially  altered, 
but  the  alteration  is  not  apparent,  and  the  bill  is  in 
the  hands  of  a  holder  in  due  course,  such  holder  may 
avail  himself  of  the  bill  as  if  it  had  not  been  altered, 
and  may  enforce  pajmient  of  it  according  to  its  original 
tenour  (b). 

Where  a  bill  of  exchange  has  been  lost  before  falling  due  loss  of  bin 

iind  not  afterwards  recovered,  the  question  arises,  Can  a 

remedy  upon   the    instrument    be    enforced    at    common 

aw?  (c)  and  the  answer  to  this  question  must  depend  upon 

he  nature  of  the  bill,  and  the  form  in  which  the  defence  is 

)resented.     If  the  bill  be  originally  negotiable,  i.e.,  payable 

'to  C.  D.,"  or  "C.  D.  or  order,"  or  "to  bearer,"  the  cases 

)elow  cited  (d)  show  that  at  common  law  the  acceptor  is 

lot  bound  to  pay  the  bill  to  any  one  suing  as  holder,  who 

hall  refuse  or  be  unable  to  deliver  up  the  bill — the  reason 

-signed   being,  that  "by  the   custom  of    merchants  the 

older  of  a  bill  should  present  the  instrument  at  maturity 

)  the  acceptor,  demand  payment  of  its  amount,  and  upon 

;ceipt  of  the  money,  deliver  up  the  bill" — the   acceptor 

pen  paying  the  bill  having  a  right  to  its  possession,  "for 

is  own  security,  and  as  his  voucher  and  discharge  pro 

'nto"  (e)  in  the  account  between  himself  and  the  party 

ho    drew    upon   him — a   right    which   remains   to    him 

lually  where  the   payment   is  made  under  the  compul- 

>ry  process   of  law.      The  rule   is  the  same   under  the 

atute,  which  provides  that  where  the  holder  of  a  bill 

esents  it  for  payment,  he  shall  exhibit  the  bill  to  the 


:3. 


a)  Aldous  V.  Cornwell,  L.  R.  3  Q.  B.  C.  P.  466. 
'>•  {d)  Hansard  v.  Hobinson,  7  B.  &  C. 

b)  S.  64,  subs.  1.  90  ;  Hamuz  v.  Crowe,  1  Exch.  167. 

c)  King    v.  Zimmerman,   L.    R.  6  {e)  Judgm.,  7  B.  &  C.  94. 
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person  from  whom  he  demands  payment,  and  when  a  bill 
is  paid  the  holder  shall  forthwith  deliver  it  up  to  the  party 
paying  it  (/). 

The  rule  above  stated  does  not  seem  to  hold  in  case  of 
the  loss  of  a  non-negotiable  bill  or  not«  {g) ;  the  reason  of 
the  rule  being  then  inapplicable ;  and  it  is  now  provided  by 
the  Act  that  where  a  bill  has  been  lost  before  it  is  overdue, 
the  holder  may  apply  to  the  drawer  to  give  him  another 
bill  of  the  same  tenour,  gi\Tng  security,  if  required,  to 
indemnify  the  drawer  against  all  claims  on  the  bill  so  lost, 
and  in  case  of  refusal  can  compel  the  drawer  to  give  such 
duplicate  bill.  Further,  in  any  action  or  proceeding  upon 
a  bill,  the  Court  or  a  Judge  may  order  that  the  loss  oi 
the  instrument  shall  not  be  set  up,  provided  an  indemnii 
be  given  to  the  satisfaction  of  the  Court  or  Judge  agains 
the  claims  of  any  other  person  upon  the  instrumem 
in  question  (/i). 

Besides  the  special  grounds  of  defence  above  commen 
on,  illegality,  fraud  (i),  or  duress  may  be  set  up  in  answer  t( 
an  action  upon  a  bill  or  note.   As  regards  the  two  former  o:  j 
these  matters,  the  reader  is  referred  to  the  general  remar 
bearing  upon  them  contained  in  the  first  chapter  of 
book  {k).    In  regard  to  the  last-named  ground  of  defence,  thi 
cases  below  cited  may  be  consulted  (Z).     Another  ground 
defence  might  be  that  the  defendant  signed  the  instrumenj 


(/)  Ss.  69,  70.  The  loss  of  a  nego- 
tiable bill,  given  on  account  of  a  debt, 
was  held  to  be  an  answer  to  an  action 
for  the  debt  as  well  as  to  one  on  the 
bill :  Croice  v.  Clay,  9  Exch.  604  ;  8 
Id.  295.  See  Widders,  app.,  Gorton, 
resp.,  1  C.  B.,  N.  S.,  576;  Jungbluth 
V.  Way,  1  H.  &  N.  71  ;  BartUtt  v. 
Helmet,  13  C.  B.  630,  638. 

{g)  Per  Jervis,  C.  J.,  Charnley  v. 
Grundy,  14  C.  B.  608,  614 ;  Wain  v, 
Bailey,  10  A.  &  E.  616. 

(A)  Ss.  69,  70. 

(i)  See  Dawet  v.  Harness,  L.  R.  10 
C.  P.  166. 


[k)  Ante,  pp.  327,346;  s.  29,  subs. '" 
As  to  illegality  of  consideration  for 
bill  or  note,  see  further  Byles  on  Bill 
9th  ed.,  Chap.  10  ;  Masters  v.  lUern 
8  C.  B.  100.      As  to  the  defence 
into2dcation,   see   Gore  v.  Gibson,  '■ 
M.   &  W.   623;  Nagle  v.  Baylor, 
Dr.  &  W.  60. 

(0  Eeams  v.  Durell,  6  C.  B.  5! 
•  (duress  of  goods) ;  Duncan  v.  SetU, 
Camp.  N.  P.  C.  100;  Cummmf  . 
Ince,  11  Q.  B.  112  ;  Stevens  t.  Undd^ 
wood,  4  Bing.  N.  C.  655  (duress 
person).  See  Smith  v.  MonleitM, 
M.  &  W.  427. 
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when  drunk  (m),  or  that  his  signature  was  forged  (n),  as  to 
which  see  section  24  of  the  Act. 

Before  dismissing  the  subject  of  negotiable  instruments, 
we  may  add  that : — 

1.  In  virtue  of  stat.  30  &  31  Vict.  c.  144,  the  assignee  Policy  of 
jof  a  life  policy,  and  under  stat.  31  &  32  Vict.  c.  86,  the 

assignee  of  a  marine  policy  of  insurance,  may  sue  thereon 
in  his  own  name.  In  the  former  case  the  assignee  must 
give  notice  to  the  assurance  company,  and  takes  subject 
*">  all  defences  which  would  have  been  valid  against  his 
-signor  (o). 

2.  A  bill  of  lading  is  a  written  acknowledgment  by  the  smof 

lading— 

master  of  a  vessel    that   he  has  received    goods  from  the  what. 

hipper  (p),  to  be  conveyed  on  the  terms  therein  expressed 

their    destination,    and   to   be   then   delivered   to   the 

)arties  therein  designated.     The  ordinary  practice  is  this : 

vben  goods  are  sent  on  board  ship,  the  master  or  person 

acting  for  him  gives  a   receipt  for  them,  and  the  master 

fterwards  signs  three  or  four  parts  of  a  bill  of  lading  (q), 

ine    of    which    is    retained    by   the    captain,   another  is 

ransmitted  to  the   consignee,  the  other   or   others   being 

leld  by  the   consignor  himself   for  his    own  security  (r). 

he  bill  of  lading  specifies  that  the  goods  sent  are  to  be 

elivered  to  the  consignee,  or  his  assigns  or  order  (s),  or 


m)  The  contract  of  a  drunken  man  is 
idable  only,  not  void  :  Matthews  v. 
11  aaxter,  L.  R.  8  Ex.  132. 
■Il(»)  S.    24.     See   Brook    v.    Hooli, 
-'I  B.  R.  6  Ex.  89  ;  Foster  v.  Maekinnon, 
■  R.  4   C.   P.    704;    Hirschfeld  v. 
jtidon,   Brighton,    and   South    Coast 
C,   2   Q.    B.    D.    1  ;    Morris   v. 
ethell,  L.  R.  .5  C.  P.  47. 
[o)  Ss.  2,  3. 
f^)  A  shipowner  is  not  estopped  by 


(r)  Per  Buller,  J.,  Lickbarrow  v. 
Mason,  2  T.  R.  72 ;  1  H.  Bl.  357  ;  6 
East,  21,  n.  ;  1  R.  R.  425,  Preface 
xi. ;  1  Sm.  L.  C,  9th  ed.,  p.  737. 
See,  however,  Glyn,  MilhS;  Co.  v.  East 
^  West  India  Bock  Co.,  6  Q.  B.  D. 
475  ;  7  App.  Cas.  591  ;  in  which  case 
two  parts  were  forwarded  to  the  con- 
signees. In  that  case  it  was  also 
decided  that  a  shipowner  or  wharfinger 
delivering  goods  to  an  assignee  of  one 


e  signature  of  the  master  to  the  bill  part,  bond  fide  and  without  notice  or 

lading  from  showing  that  the  goods  knowledge  of  any  previous  and  better 

some  of  them  were  never  actually  title  thereto,  is  not  giiilty  of  a  conver- 

t  on  board :  Brown  v.  Powell  Coal  sion  of  the  goods  as  against  the  true 

•  ,  L.  R.  10  C.  P.  562.  owner.     See  as  to  this  case  Sandeis  v. 

q)  See  Mirabita  v.  Imperial  Otto-  Maclean,  11  Q.  B.  D.  327. 
'«  Bank,  3  Ex.  D.  164.  («)  A  bill  of  lading  omitting  these 
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to  the  order  or  assigns  of  the  consignor,  or  to  order  or 
assigns  merely;  and,  according  to  the  form  of  the 
instrument,  it  usually  passes  either  bj^  delivery  or  by 
indorsement  and  delivery. 

At  common  law,  however,  a  bill  of  lading  transferred 
merely  the  property  in  the  goods  to  which  it  related, 
but  vested  no  right  of  action  upon  the  instrument  itself 
in  the  assignee  {t) ;  who  might,  however,  have  sued  for 
the  goods,  relying  upon  his  documentary  title  to  support 
the  action  (u)  ;  the  action  being  founded,  not  upon 
contract,  but  upon  property  and  the  right  to  possession 
of  the  goods  claimed,  and  offering  no  similarity  to  an 
action  ex  contractu,  directly  founded  upon  a  negotiable 
instrument  {x).  The  bill  of  lading  only  represents  the 
goods;  and  the  transfer  of  the  symbol  did  not,  prior  to 
the  stat.  18  &  19  Vict.  c.  Ill,  operate  more  than  a 
transfer  of  what  it  represented  (?/). 

The  leading  case  on  this  subject  is  the  celebrated  case 
of  Lickharroiv  v.  Mason   {z),  since  which  the  law  has  beeEJ 
considered  to  be,  that  the  bond  fide  transferee  for  value  of  a  | 
bill  of  lading,  indorsed  by  the  shipper  or  his  consignee,! 
and  put  into  circulation  by  the  authority  of  the  shippeij 

words  would  not,  it  seems,  be  a  nego-  Booker,  Id.  691  ;  Browne  v.  Hare,  <  | 

tiable instrument :  Hendermtv.  Camp-  H.  &  N.  822  ;  5.  C,  3  H.  &  N.  484 

toir    d^Escompte  de  Faris,   L.   R.    5  may  be  referred  to  as  showing  the  effecj 

P.  C.  C.  253,  260.  of  the  indorsement  of  a  bill  of  ladir-' 

(0  Thompson  v.  Domini/,  14  M.  &  "W.  upon  the  title  to   and  jits  dispotuni 

403;  Howard  v.    Shepherd,  9  C.  B.  over  goods.     See  also  per  Co«om,  L.  J.J 

297;    Sanders  v.    Vanzeller,   4  Q.  B.  Mirabita  v.  Imperial  Ottoman  Ban' 

260    (recognised    in    Zwilchenhart    t.  3. Ex.  D.  172. 
Henderson,  9  Exch.  728 ;  and  in  Kemp  (y)  Per  Lord  Campbell,  C.  J.,  (?'"1 

V.   Clark,  12  Q.   B.   653);  Evans   v.  wey  v.  jffeAr«»<;,  3E.  &B.  633,  634.  Ctj 

Marlett,  1   Ld.  RajTn.  271;  judgm.,  ^qt  iMvii.  Loughborough,  va.  Lickban-oi     \ 

Tindall  v.  Taylor,  24  L.  J.  Q.  B.  12,  v.  Mason,  ubi  supra. 
17  ;  4  E.  &  B.  219,  227,  229.  (z)  Ubi  supra  ;    Pease  v.    Glotihe> 

(m)  Lickbarrow  v.  Mason,  ubi  supra.  L.R.  1  P.  C.  227 ;  Barbei-  v.  MeyersU»i 

{x)    Wilmhurst  v.  Botcker,  7   M.  &  L.  R.  4  H.  L.  317,  326,  333;  Shet\ 

Gr.  882  ;   Turnery.  Trustees  of  Liver-  lierd  v.  Harrison,  5   Id.   116;  Stet. 

pool  Bocks,  6  Exch.  543  ;  Shepherd  v.  app.,  State  Line  Steatnship  Co.,  rasp 

Harrison,   L.   R.  4  Q.  B.   196  ;  Key  3  App.  Cas.  72  ;  Kefidal  v.  Martha! 

V.  Cotesworth,  7  Exch.  595  ;  Pennell  v.  11  Q.  B.  D.  356  ;  Ex  parte,  MUes  M 

Alexander,   3    E.    &    B.    283 ;     Wait  Isaacs,  15  Id.  39,  47. 
T.  Baker,  2  Exch.  1  ;    Van  Caateel  \. 
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or  consignee,  has  an  absolute  title  to  the  goods,  freed  from 
the  equitable  right  of  the  unpaid  vendor  to  stop  in  transitu 
as  against  the  purchaser  (a).  "  Stoppage  in  transitu  {b) 
can  only  take  place  where  there  is  a  vendor,  a  vendee,  and 
a  middleman,  such  as  a  carrier.  If  the  goods  come  into 
the  actual  or  constructive  possession  of  the  vendee,  the 
vendor's  right"  to  stop  them  in  transitu  is  gone  (c).  An 
unpaid  vendor,  therefore,  may  as  against  his  vendee  stop 
the  goods  at  any  time  during  the  transit  before  they  have 
come  into  the  possession,  actual  or  constructive,  of  the 
vendee  :  but  if  the  vendee  has  assigned  the  goods  by  means 
of  the  bill  of  lading,  for  value  to  an  innocent  third  party, 
«uch  third  party  will  have  a  claim  to  the  goods,  which  the 
unpaid  vendor  cannot  defeat,  although  as  against  the  vendee 
he  might  have  stopped  the  goods  in  transitu  (d). 

The  law,  however,  in  regard  to  bills  of  lading,  was 
uaterially  altered  by  the  18  &  19  Vict.  c.  Ill,  s.  1  whereof 
^Yhich  alone  can  here  be  noticed)  enacts  that,  "Every 
onsignee  of  goods  named  in  a  bill  of  lading,  and  every 
ndorsee  of  a  bill  of  lading  to  whom  the  property  in  the 
foods  therein  mentioned  shall  pass,  upon  or  by  reason  of 
uch  consignment  or  indorsement,  shall  have  transferred 
0  and  vested  in  him  all  rights  of  suit,  and  be  subject  to 
he  same  liabilities  in  respect  of  such  goods  as  if  the 
Contract  contained  in  the  bill  of  lading  had  been  made  with 
imself."     Under  this  Act  (e)  the  rights  and  liabilities  of 


{a)  Judgm.,  3  E.  &  B.  637 ;  Zeask 
Scott,  2Q.  B.  D.  376;  cf.  s.  10  of 
e  Factors  Act,  1889,  52  &  53  Viet. 
45,  which  applies  to  "  documents  of 
le"  as  defined  by  s.  1,  subs.  4,  the 
ramon  law,  as  above  stated,  applie- 
le  to  bills  of  lading.  See  also  Sale 
_Good8  Act,  1893,  56  &  57  Vict. 
71,  8.  47,  reproducing  and  developing 
10  of  the  Factors  Act,  1889,  and 
ahners  on  the  Sale  of  Goods  Act, 
93, 2nd  ed.,  pp.  86,  87,  and  1491-51. 
to  bills    of   lading  generally,  cf. 


Scrutton  on  Charterparties  and  Bills 
of  Lading. 

(*)  See  ante,  p.  436. 

(c)  Per  Martin,  B.,  Cooper  v.  Bill, 
3  H.  &  C.  727. 

(d)  As  to  when  the  right  to  stop  in 
transitu  ceases,  see  lie  JFestzinthus,  6 

B.  &  Ad.  817  ;  Spalding  v.  Ruding, 
6  Beav.  376 ;  Kemp  v.  Falk,  7  App.  Cas. 
573.     See  ante,  p.  437. 

{e)  See  Short  v.  Simpson,  L.  R.  1 

C.  P.  248 ;  Braeachi  v.  Anglo-Egyp- 
tian Nav.   Co.,  L.  R.  3  C.  P.   190; 
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Railway 
scrip. 


the  consignee  or  indorsee  of  the  bill  of  lading  pass  from 
him  by  indorsement  over  to  a  third  party  (/). 

3.  It  might,  perhaps,  at  first  sight,  be  supposed  that  an 
ordinary  scrip  certificate  (g)  of  a  projected  railway  company, 
which  passes  from  hand  to  hand  on  the  Stock  Exchange, 
offers  an  instance,  quite  unexceptional,  of  the  assignment 
of  a  chose  in  action  ;  but  on  examination  we  shall  find  that 
this  is  not  so,  and  that  the  purchase  of  scrip  is,  in  truth, 
the  purchase  of  a  right  to  stand  in  the  place  of  the  original 
allottee,  quoad  his  interest  in  the  concern  (h).  So  that  an 
action  for  recovery  of  the  deposit  money  originally  paid 
must  be  brought  in  the  name  of  the  allottee — not  in  that 
of  the  purchaser  of  the  scrip. 


lewis  V.  McKee,  L.  R.  4  Ex.  58  ; 
2  Ex.  37;  Burdick  v.  Seicell,  10 
Q.  B.  D.  363  ;  13  Id.  159  ;  10  App. 
Cas.  74. 

(/)  Smurthwaite  v.  Wilkins,  11 
C.  B.,  N.  S.,  842.  See  Fox  v.  Nott, 
6  H.  &  N.  630. 

(^)  A  share  is  a  certain  amount  of 
interest  in  a  particular  company.  A 
scrip  certificate  is  evidence  merely  of 
the  right  to  obtain  shares.  See  Water- 
ford,  ^e.,  R.  C.  V.  Fidcock,  8  Exch. 
279,  283,  284;  Jackson  v.    Cocker,  4 


Beav.  59. 

As  to  scrip  issued  to  subscribers  for 
a  loan  to  a  foreign  government,  ante, 
p.  445. 

(A)  See  Gerhard  v.  Bateg,  2  E.  & 

B.  476 ;    Jackson   v.    Cocker,   supra : 
per  Maule,   J.,   Tetnpest  v.  Kilner,  '1 

C.  B.  308  ;    Wilkinson  v.  Angh-Cali- 
fornian   Gold  Mining  Co.,   18   Q.  B. 

728. 

Various  instruments,  other  than  thoM 
mentioned  in  the  text,  are  negotiable, 


il 


w 


CHAPTEE  V. 


LANDLORD  AND  TENANT. 


Interests  in  land  are  of  various  kinds.  Estates  for  life, 
I  or  in  fee  simple,  are  examples  of  those  which  are  termed 
freehold,  the  consideration  of  which  does  not  come  within 
the  scope  of  this  work.  Lesser  interests  in  land  than  life 
estates  are  called  chattel  interests,  and  it  is  to  the  considera- 
tion of  such  interests  that  this  chapter  is  confined. 

The  relation  of  landlord  and  tenant  arises  where  one 
person  called  the  lessor  or  landlord  conveys  his  lands  or 
tenements,  usually  in  consideration  of  rent  or  other  annual 
recompense,  to  another  who  is  called  the  lessee  or  tenant, 
•'u*  years  or  at  will,  but  always  for  a  less  time  than  the 
-ssor  has  in  the  premises. 

A.  conveyance   of   the   landlord's  whole  interest  is  an 
issignment  and  not  a  lease. 

Thus  in  a  case  where  one  who  held  for  a  term  which 
;xphed  on  11th  November,  let  the  premises  verbally  from 
ijllth  September  to  that  day,  for  a  certain  rent  which 
vas  payable  immediately,  it  was  held  that  this  was  a 
lemise  of  the  whole  term  and  not  a  mere  letting  (a). 
.  A  lease  is  a  contract  for  the  exclusive  possession  of  land 
■jp  tenements  for  some  definite  number  of  years  or  other 
leterminate  period  (6). 
Tenancies  may  be  divided  into   four  classes.     Thus  a 


ii 


(«)  Preece  v.    Corrie,    5  Bing.   24 ;  (b)  Beg.    t.     Morrish,    32     L.    J. 

M.  &  P.  57.  M.  C.  245. 
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Demise  for 
a  term  of 
years. 


ri-^ 


Tenancy 
from  year 
to  year. 


tenant  may  hold  as  (1)  a  tenant  or  lessee  for  a  term  of 
years  ;  (2)  a  tenant  from  year  to  year ;  (3)  a  tenant  at  will ; 
(4)  or  a  tenant  by  sufferance. 

A  tenancy  or  demise  for  a  term  of  years  has  been  thus 
defined  by  Littleton  : — "  Tenant  for  term  of  years  is  where 
a  man  letteth  lands  or  tenements  to  another  for  term  of 
certain  years,  after  the  number  of  years  that  is  accorded 
between  the  lessor  and  lessee,  and  the  lessee  entereth  hy 
force  of  the  lease,  then  is  he  tenant  for  years  "  {c).  It  is 
.^  important  to  notice  here  that  the  term  must  be  certain, 
otherwise  there  would  only  be  a  tenancy  at  will  {d) ;  the 
lessee  must  have  entered  thereon  by  force  of  the  lease,  else 
the  term  of  years  is  not  created,  but  the  lessee  has  only  an 
interest  in  the  term,  and  is  not  possessed  of  it.  This  interest 
is  called  an  ^' interesse  termini"  {e)  and  is  alienable  (/). 

Such  an  estate  as  one  for  years,  is  frequently  called  a 
"  term  "  or  terminus,  because  its  duration  is  bounded  or 
limited,  it  must  have  a  certain  beginning  as  well  as  a 
certain  end  {g). 

A  tenancy  from  year  to  year  exists  where  both  landlord 
and  tenant  are  entitled  to  notice  before  the  tenancy  can  be 
determined  by  either  of  them.  By  the  common  law,  such 
notice  must  be  given  at  least  a  half-year  before  the  expira- 
tion of  the  current  year  of  the  tenancy,  so  that  the  tenancy 
may  expire  at  that  period  of  the  year  at  ichich  it  com- 
menced (h).  Jy^ 

A  tenancy  from  year  to  year  is  more  than  a  mere  letting 
for  one  year,  and  then,  if  not  terminated  by  due  notice 
a  further  letting  for  the  next  year.  In  the  case  of  Gandy 
V.   Juhber  (i),   this  tenancy   is   thus    described   by   seven 


[e)  S.  58  of  Littleton's  Tenures. 

(d)  Co.  Litt.  45  b,  54  b. 

{e)  Cora.  Dig.,  Estates  by  grant, 
G.  14;  also  1  Wms.  Saon.  250  f.  (1) ; 
Harrison  v.  Blackburn,  17  C.  li.,  N.  S., 
678. 

(/)  Co.  Litt.  46  b,  47  b  a  :   Doe  d. 


Ratclings  v.  Walker,  5  B.  &  C.  118. 

{g)  Co.  Litt.  45  b. 

(A)  Doe  d.  Martin  \.  Watts,  7  T.  R- 
85  ;  4  R.  R.  387  ;  Clayton  v.  BUcty, 
8  T.  R.  3 ;  4  R.  R.  575. 

(0  9  B.  t  S.  18. 
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Judges: — "We   think  it  is   a   lease    for   two  years    (sic) 
certain,    and    that    every  year    after    it    is    a   springing 
interest    arising    upon    the   first    contract   and  parcel   of 
it,    so    that    if     the    lessee    occupies     for  a   number    of 
vears,  these  years  by  computation  from  the  time  past,  make 
111  entire  lease  for  so  many  years,  and  that  after  the  com- 
mencement of  each  new  year,  it  becomes  an  entire  lease 
certain  for  the  year  past  and  also  for  the  year  so  entered  on, 
ind  that  it  is  not  a  reletting  at  the  commencement  of  the 
■jhird  (sic)  and  subsequent  years."     The  Judges  here  must- 
lave  been  thinking  of  a  contract  "  for  one  year,  and  so  on  1 
rom  year  to  year,"  otherwise  the  tenancy  could  have  been  V 
letermined  at  the  end  of  the   first  year,   the  half-year's  I 
lotice  having  been  previously  given.     This  is  laid  down  by  ' 
.ord  Denman  in  the  case  of  Doe  d.  Clarke  v.  Smaridge  (k). 
'  Now  a  tenancy  from  year  to  year  lasts  only  so  long  as  both 
'arties  please ;  that  is,  it  is  determinable  by  either  party  at 
|he  end  of  any  year,  by  giving  notice  to  quit  half  a  year 
lefore  the  end  of  the  year.     There  is  no  reason  why  it 
hould  not  be  so  determined  by  either  party  at  the  end  of 
ae  first  year ;  as  well  as  at  the  end  of  any  subsequent  year, 
nless  the  parties  have  by  express  contract  prevented  such 
etermination.     ...     It  would  be  absurd  in  principle, 
ad  even  inconsistent  with  the  contract,  to  hold  that  the 
nancy  exists  from  year  to  year,  determinable  by  half  a 
;ar's  notice  by  either  party,  and  yet  to  hold  that  neither 
.n  give  such  notice  during  the  first  year." 
The  same  principle  is  laid  down  by  Page-Wood,  V.-C.  in 
2ttley  V.  Arnold  (1).     Speaking  of  tenancies  from  year  to 
y.,.j,'ar,  he  says  : — "  The  moment  any  new  year  begins,  the 
minant  has  a  right  to  hold  to  the  end  of  that  year;    and 
ere  must  be  a  half-year's  notice  to  quit  before  the  end  of 
at  term,  per  Bullcr,  J.,  in  Right  v.  Darby  (m).     And  in 

i-)7Q.B.9o8;   14  L.  J.Q.  B.327.  (m)  1  Term  Eep.  163. 

0  IJ.&H.p.  651. 
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Doe  d.  Rigge  v.  Bell  (n)  Lord  Kenyan,  C.  J.,  applied  the 
same  j)rmciple  to  the  end  of  a  demise  by  parol  .  .  . 
holding  that  the  agreement  being  that  the  tenant  should 
quit  at  Candlemas,  if  the  lessee  chose  to  determine  the 
tenancy  before  the  expiration  of  the  seven  years,  he  could 
only  put  an  end  to  it  at  Candlemas." 

These  judgments  illustrate  the  distinctive  features  of  a 
tenancy  from  year  to  year,  and  are  here  noticed  from  their 
importance.     The  length  of  notice  required  by  statute  in 
certain  cases  will  be  dealt  with  further  on,  when  the  subject 
of  determination  of  tenancies  will  be  considered.     A  tenancy 
from  year  to  year  is  not  created  by  a  demise  for  one  y 
only ;  as  the  lease  is  to  end  on  a  precise  day,  there  is  n( 
occasion   for   a  notice  to  quit  previously  to  bringing 
action  (o). 
Tenancy  at        A  tenancy  at  will  is  thus  described  by  Littleton : — "  TenanI 
at  will  is  where  lands  or  tenements  are  let  by  one  man  to 
another  to  have  and  to  hold  to  him  at  the  will  of  the  lessor, 
by  force  of  which  lease  the  lessee  is  in  possession.     In  thiaj 
case  the  lessee  is  called  tenant  at  will,  because  he  hath  nc 
sure  or  certain  estate,  for  the  lessor  may  put  him  out  a: 
what  time  it  pleaseth  him "   (j)).     Where  the  tenancy 
determinable  at  the  will  of  one  party,  the  law  impUes  it  ^ 
at  that  of  the  other  also. 

"It  is  regularly  true  that  every  lease  at  will  must  in  h\y 
be  at  the  will  of  both  parties,  and  therefore,  when  the  least 
is  made  to  have  and  to  hold  at  the  will  of  the  lessor,  the  lav 
implieth  it  to  be  at  the  will  of  the  lessee  also  "  (q). 

The  distinctive  feature  of  this  tenancy  is  the  fact  of  iti 
being  determinable    at  the   will   of    either  party.     Thi 
determination  may  take  place  either  by  express  intimatioi 
or  on  the  commission  of  any  act  which  is  inconsistent  witi 

(«)    6  Terra  Rep.  471.  Jiiffht  d.   Ffoicer  v.  Darbt/,   1  T. 

(o)   Cobb  V.  Stokes,    8    East,    358 ;  162 ;   1  R.  R.  169. 

9  E.  R.  464  ;  also  Mesietiger  t.  Arm-  {p)  S.  68. 

ttrong,  1  T.  R.  54 ;    1  R.  R.  148 ;  {q)  Co.  Litt.  66  a. 
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lie  existence   of  the  tenancy   (r)  as   soon   as   the  notice 
■reof  reaches  the  other  party  (s), 
A  tenant  at  sufferance  is  one  who  remains  in  possession  Tenant  at 

sufferance. 

)f  the  premises  without  the  assent  or  dissent  of  the  person 
n titled  thereto.  This  tenancy  is  a  mere  legal  fiction,  and 
liannot  be  created  by  act  of  parties,  for  the  consent  of  the 
andlord  would  convert  it  into  a  tenancy  at  will,  or  one 
fom  year  to  year. 
Before    discussing     the    various    ways     m    which    the  capacity  of 

*^  parties. 

alationship  of   landlord   and    tenant   may   be    created,  it 

ould    be    well    to    consider    who   may    be    lessors    and 

ssees.     Generally,    every   person   having    any   estate   in 

nds  or  tenements,   may  grant  leases  of  them  for  terms 

I  id  on  conditions  not   in  excess  of    or   inconsistent  with 

'leir  own  estate  therein.      As  a  general  rule,  any  leases 

anted  for  terms  beyond  the   lessor's  interest  will  deter- 

line  on  the  determination  of  that  interest.     Thus  a  demise 

.'  a  tenant   from  year  to   year  to  another,  also  to  hold 

om  year  to   year,  is    in  legal   operation  a    demise  from 

iar  to  year  during  the  continuance  of  the  original  demise 

i    the   intermediate   landlord,    although   at   the   time  of 

■m  iaking  the -contract  no  such  qualification  is  mentioned  (f). 

m  lOne  class  of  persons  must  be  here  considered,  namely,  Persons 

I  lose  who  are  under  disabilities  arising  from  their  status,  abuity. 

Ich  as  infants,  married   women,  lunatics,    and  convicts. 

'ley  are  not  really  exceptions  to  the  above  general  rule, 

t  inasmuch  as  the   conditions   under  which    they  hold 

'  3ir  own  estates  are  modified  by  the  existence  of  certain 

<  abilities,    so    their    powers     of    leasing    are    similarly 

i  ected.     The  disabilities    under  which   they  labour  will 

1,  treated   of   m    Chapter   VII.,  and  it   only  remains  to 


ill 


)  Co.  Litt.  0.5  b ;   Turner  v.  Doe  v.  Souster,  8  Exch.  763  ;  22  L.  J.  Ex. 

:rnnett,  9  M.  &  W.  646.  266. 

Doe  d.  Davies  t.  Thomas,  6  Ex.  (0  Pike  v.  Eyre,  9  B.  &  C.  909 : 

857 ;  20  L.  J.  Ex.  367  ;  Finhorn  4  M.  &  R.  661. 

i.C.L.  L  L 
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notice  their   position  as   regards  leasing  or    taking  leasee 
of  land  or  tenements. 
Infants.  The  question  about  which  there   has   been  some  douli 

is,  as  to  whether  a  lease  by  an  infant  was  void  or  merel_^ 
voidable,  but  the  generally  received  view  now  is  that  the' 
are  only  voidable  (u).  Where  such  a  custom  exists,  infant 
may  make  binding  leases  at  the  age  of  fifteen  years  (.n 

Under  the  Supreme  Court  of  Judicature  Act,  1873  0/) 
the  Chancery  Division  of  the  High  Court  of  Justic 
exercises  the  powers  formerly  exercised  by  the  Court  c 
Chancery,  of  granting  jDower  to  infants  in  certain  case 
to  make  leases  where  such  were  for  the  benefit  of  tb 
estate  (z).  All  powers  of  leasing  given  by  the  Settle 
Estates  Act,  1877  (a),  may  be  exercised,  under  th 
supervision  of   the  Court,  by  the  guardian  of  the  infani 

The  powers  of  leasing  given  to  tenants  for  life  an 
limited  owners  generally,  under  the  Settled  Land  Ac 
1882,  extend  to  infants  (h). 

The  general  rule  as  to  contracts  applies  to  the  liabilil 
for  rent  of  an  infant  lessee.  On  attaining  his  majority 
the  infant  may  be  freed  from  liability  for  rent,  by  dii 
agreeing  with  the  lease  (c),  otherwise  he  will  becoH 
liable  (d).  If  the  infant  be  lessee  of  lodgings,  the  rule 
respecting  infants'  contracts  for  necessaries  will  apply. 
Married  ^  married  woman  alone  cannot  make  a  lease  (e),  unlei 

women.  ^  " 

(«)  1  Piatt  on  Leases;  see  particularly  (a)  40  &  41  Vict.  c.  18,  ss.  46-4 

Zouch'd.  Abbot  v.  Farson,3  Burr.  1806 ;  See  also  44  &  45  Vict.  c.  41,  s.  41 
Eetsey^s  case,  Cro.    Jac.    320  :    also  (A)  4o  &  46  Vict.  c.  38,  s.  59. 

Williams  v.  Moor,  11  M.  &  W.  256;  (c)  Ketsei/s    case,    Cro.   Jac.   32 

Ashfieldy.  Ashfield,  Sir  W.  Jo.  157:  Lowe  v.  Griffith,  1  Scott,  458. 
The  Newry  S;  Enniakillen  Railway  Co.  (</)  Holmes  \.  Jilogr/,  8  Taunt.  36; 

V.  CoowAc,  3  Exch.  565 ;  North-  Western  R.  R.  445  (see  this  case  distinguish! 

Railway  Co.  v.  McMichael,  5  Exch.  114;  Hamilton  v.  Vatighan-Sherrin  Electri 

Doe  V.  Roberts,  16  M.  &  W.  781,  Co.  (1894)  3  Ch.  589) ;  Kirtonv.  FAU 

(x)  Co.  Litt.  45  b.  2  Bulst.  69;  Newry  <f  Etiniskillen  m 

(y)  36  &  37  Vict.  c.  66,  s.  34.  tray  Co.  v.  Coombe,  3  Exch.  565;  AVj 

(r)  11  Geo.  4  &  1  Wm.  4,  c.  65,  Western  Railway  Co.  v.  McAfiehael} 


ss.    16,    17;    Letchford,  In  re,  2  Ch.       Exch.  14. 

Div.  719;  45  L.  J.  Ch.  530 ;  Spenser  s  (c)  Goodright    v.  Strap/ia 

Estates,  In  re,  37  L.  J.  Ch.  18.  201 ;  Sugden  on  Powers,  Ch 
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n  pursuance  of  the  Married  Women's  Property  Acts  (/), 
rhere   leasing   powers  are   given  to  her   under  the  pro- 
isions  of  a  settlement,  or  she  be   living  apart  from  her 
nsband  under  a  deed  of  separation  (g).     With  the  con- 
it  of  her  husband,  she  may  make  leases  in  accordance 
jith  the  provisions    of    the    Settled    Estates    Act,    1877. 
■le  leasing  powers  conferred   by  the    Settled   Land  Act, 
-^•2  (h),  on  limited  owners  generally,  extend  to  married 
men  tenants  for  life.     They  may  exercise  these  powers 
iihout  their  husbands  (i). 

The   general   rules   applying  to   married  women   as  to 
■ntracts  the}^  enter  into  apply  also  to  them  in  relation  to 
-es. 

Besides  the   rules   prevailing  as  to  contracts  made  by  Lunatica. 
natics,  their  powers  of  granting  leases  are  regulated  by 
itute.     The  Judge  in  Lunacy  (k)  may,  by  order,  authorise 
e  committee  of  the  lunatic  to  grant  certain  leases  under 
Lunacy  Act,  1890  (Z).     The  Chancery  Division  of  the 
ih  Court  may,  under  the  Settled  Estates  Act,  1877  (m), 
liorise  certain  leases   by  the  committee.     The  powers 
en  by  the  Settled  Land  Act,  1882,  to  tenants  for  life, 
(  end  to  the  committee  of  a  lunatic  tenant  for  life  («)•     A 
1  latic  may  also  be  a  lessee  if  the  lease  be  for  his  benefit  (o). 
•  committee  of  a  lunatic  may  renew  leases  and  surrender 
ones  under  the  direction  of  the  Judge  in  Lunacy  {p). 
omacts  sentenced  to  death   or   penal   servitude  whose  convicts, 
tence  is    unexpu'ed    cannot,   without    leave   or   unless 
cloned,  grant  leases  (q). 
-he  power  of  owners  of  property  to  grant  leases  not  ex- 


ii 


')  33  &  34  Vict.  c.  93;  45  &  46  (l)  53  Vict.  c.  5,  ss.  120,  121,  122. 

c.  75.  [m)  40  &  41  Vict.  c.  18. 

20  &;  21  Vict.  c.  85,  ss.  21  and  25.  («)   45  k  46  Vict.  c.  38,  s.  62. 

45  A:  46  Vict.  c.  38.  (o)  Co.  Litt.  2  b  ;  Bfownc  v.  Jod- 

Re  Bentleij,  Wade  v.  Wihon,  54  drell,   3  C.  &;  P.  30  ;    M.  &  M.  105 ; 

Ch.  782  ;   33  "W.  R.  610.  Dane  t.  Kirkwall,  8  C.  &  P.  679. 

Defined  by  s.  108,  subs.  1  of  the  {p)  See  (0  supra. 

\q)  33  &  34  Vict.  c.  23,  ss.  7,  8,  30. 
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Corpora- 
tions. 


The  Crown. 


Tenants  for 
life. 


ceeding  their  own  interest  therein,  has  been  in  some  case 
curtailed  and  in  others  extended  by  statute.  The  former  i 
the  case  with  corporations,  civil  and  ecclesiastical,  thj 
crown  and  government  departments.  Extended  powers  0 
leasing  have  been  given  to  tenants  for  life  and  other  limite 
owners,  mortgagors  and  mortgagees. 

The  leasing  powers  of  civil  coi^porations,  municipal  an 
others,  are  regulated  b}'  their  respective  acts,  public  an 
private,  and  also  bj^  the  Municipal  Corporations  Ac 
1882  (?•).  The  rules  prevailing  as  to  contracts  made  1' 
corporate  bodies  apply  to  leases  (s). 

The  universities  of  Oxford,  Cambridge  and  Durham,  an 
the  colleges  of  Winchester  and  Eton,  are  empowered  i 
grant  leases  generally  for  21  years,  building  leases  for  i 
years,  and  mining  leases  for  60  years  (t). 

From  time  to  time  a  large  number  of  statutes  have  bet 
passed  limiting  the  common  law  powers  of   ecclesiasti 
corporations,    sole   and   aggregate.     Their   leasing  powe* 
were  expressly  given  and  are  now  regulated  by  the  Ecclei 
astical  Leasing  Acts  (ii). 

Corporations  and  trustees  for  charitable  uses  may 
lessees  so  long  as  the  leases  are  in  accordance  with  the  p: 
visions  of  the  Mortmain  and  Charitable  Uses  Act,  1888  (j^ 

The  leasing  powers  of  the  Crown  as  to  Crown  lands  s 
confined  to  the  granting  of  leases  for  31  years  and  thi 
lives,  and  building  leases  for  50  j^ears  or  three  lives  (y) 

By  the  common  law  rule  tenants  for  life  could  only  gn 
leases  limited  by  their  own  estates,  which  leases  wo 
consequently  determine  on  the  death  of  the  lessors. 


I 


(r)  45  &  46  Vict.  c.  50,  s.  108  (as 
amended  by  51  &  52  Vict.  c.  41,  s.  72). 
See  also  53  &  54  Vict.  c.  70,  s.  74, 
power  to  body  corporate  to  lease  for 
workmen's  dwellings. 

(»)  Finlay  v.  Bristol  and  Exeter 
Bailicay  Co.,  21  L.  J.  Ex.  117;  see 
also  1  Kyd,  Corp.  234—7 ;  Smith  v. 
Barrett,  Sid.  161. 


[t)  21  &  22  Vict.  c.  44;  23 
Vict.   c.    59  ;    Rex   \.    Camhridffi 
Burr.  1656. 

(m)  5  &  6  Vict.  c.   108 ;    21  i 
Vict.  c.  57. 

(x)  51  &  52  Vict.  c.  42. 

(y)  1  Anne  Stat.  c.  1,  s.  7;  10' 
4,  c.  50 ;  2o  k  26  Vict.  c.  37. 
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tenants  for  life,  and,  (under  the  Settled  Land  Act, 
1882  (z),  limited  owners  generally,)  may,  under  the  Settled 
Estates  Act,  1877,  and  Settled  Land  Act,  1882  (a),  grant, 
nth.  certain  exceptions,  leases  generally  for  21  years,  build- 
ng  leases  for  99  years,  and  mining  leases  for  60  years. 
The  Conveyancing  Act,  1881  (b),  conferred  on  the  mort-  Mortgagors 

^  ^  and  luort- 

;agor  or  mortgagee  in  jjossession  power  to  grant  agricultural  ^^^^ 

occupation  leases  for  21  years  and  building  leases  for 

•9  years,  on  certain  conditions  therein  enumerated.     In 

ases  where  that  Act  does  not  take  effect  by  reason  of  the 

Qortgage  deed  bemg  prior  to  1  Jan.,  1882,  or  where  the  Act 

i  excluded  by  express  agreement,  the  mortgagor  cannot, 

nless  so  empowered  by  the  mortgage  deed,  grant  a  lease 

rhich  will  be  valid  against  the  mortgagee  (c). 

There  is  another  exception  to  the  common  law  rule  that 

16  tenant's  interest  determines  with  that  of  the  landlord. 

Where  the  lease  or  tenancy  of  any  farm  or  lands  held  by 

I  tenant  at  a  rack-rent"  {i.e.,  full  rent  obtainable  in  the 

larket)  "shall  determine  by  the  death  or  cessor  of  the 

rtate  of  any  landlord  entitled  for  his  life,  or  for  any  other 

acertain  interest,  instead  of  claims  to  emblements,  the 

nant  shall  continue  to  hold  and  occupy  such  farm  or  lands 

itil  the  expiration  of  the  then  current  year  of  his  tenancy, 

id  shall  then  quit  upon  the  terms  of  his  lease  or  holding, 

the  same  manner  as  if  such  lease  or  tenancy  were  then 

termined  by  effluxion  of   time  or   other   lawful   means 

iring  the  continuance  of  the  landlord's  estate"  (d). 

The  next  branch  of  the  subject  is  the  consideration  of  the  ^^^^^f^^- 

lious  modes  in  which  the  relationship  of  landlord  and 

lant  may  be  created, 

~:  45  &  46  Vict.  c.  38,  ss.  .58—62.  See  also  as  to  ao:ricultural  holdings  the 

40  k  41  Vict.  c.  18;  45  &  46  Tenants'  Compensation  Act,  1890,  53 

'■  c.  38,  ss.  6-14.     See  also  52  &  &  54  Vict.  c.  57. 

^ict.  c.  36;    53  &  54  Vict.  c.  69,  (d)  14  &  15  Vict.  c.  25,  s.  1  ("The 

—10.  Landlord  and  Tenant  Act,   1851,"  so 

44  &  45  Vict.  c.  41.  called  bv  virtue  of  the   Short  Titles 

.   Thunder  v.  Belcher,  3  East,  449.  Act,  1892). 
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yeai^.^how  ^  Considering  the  creation  of  a  tenancy  of  a  term  of 
created.  years  it  must  be  noted  that  most  leases  must  be  by  deed. 
At  common  law  writing  was  not  necessary  to  the  creation  ot 
a  term  of  years,  but  by  the  Statute  of  Frauds  "all  leases, 
estates,  interests  of  freehold,  or  terms  of  years,  or  any  un- 
certain interest  of,  in,  to,  or  out  of  any  messuages,  manors 
lands,  tenements,  or  hereditaments,  made  or  created  In 
livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing 
and  signed  by  the  parties  so  making  or  creating  the  same 
or  their  agents  thereunto  lawfully  authorised  by  writing 
shall  have  the  force  and  effect  of  leases  or  estates  at  wjl 
only"  (e). 

To  this  there  are  exceptions, — "all  leases  not  exceediii( 
the  term  of  three  years  from  the  makmg  thereof,  whereupoi 
the  rent  reserved  to  the  landlord  during  such  term  shB| 
amount  unto  two  third  parts,  at  the  least,  of  the  fu 
improved  value  of  the  thing  demised"  (/). 

The  general  necessity  of  a  lease  being  in  writing  arise 

from  the  Statute  of  Frauds;    but  by  the  Eeal  Propert 

r Amendment  Act  (g),  "a  lease   required  by  law  to  be  i 

A  writing,  of  any  tenements  or  hereditaments  made  after  It 

\of  October,  1845,  shall  be  void  unless  made  by  deed." 

Now  by  the  7th  section  of  the  Settled  Land  Act,  1882,  a| 
leases  made  by  limited  owners  under  that  Act  must  be  1 
deed  {h).  This  provision  is  more  extensive  than  the  Bea 
Property  Amendment  Act,  and  applies  to  leases  for  a 
periods  however  short,  whether  they  come  under  tl 
provisions  of  the  Statute  of  Frauds  or  not. 

Leases  which  do  not  fulfil  the  conditions  imposed  by  tl 
Statute  of  Frauds  and  the  Eeal  Property  Amendment  Ac 
will  be  construed  as  agreements  (i). 


(e)  29  Car.  II.  c.  3,  s.  1.  612 ;  £o»d  v.  Soslhiff,  1  B.  &  S.  3u 

/)  29  Car.  II.  c.  3,  s.  2.  EoUmon    v.    Leon,    7   H.  &  N.  T 

g)  8  &  9  Vict.  c.  106,  s.  3.  Parker  v.  Tasuell,  27  L.  J.  Ch.  81 

h)  45  &  46  Vict.  c.  38,  s.  7.  2  De  G.  &  J.  559  ;  Tidey  v.  Molk 

X)  Drury  v.  Macnamara,  5  E.  &  B.  16  C.  B.,  N.  S.,  298. 


^ 
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rm  of  years  may  arise  from  the  application  of  the 
doctrine  of  estoppel  {ante,  pj).  276 — 284)  to  contracts  con- 
seming  land.  Thus,  if  one  havmg  no  interest  therein, 
lemise  premises  for  a  term  of  years,  and  subsequently 
acquire  an  estate  in  them,  then  the  lease  takes  effect,  the 
essor  being  estopped  from  denying  its  validity  {k). 

A  tenancy  for  a  fixed  term  less  than  one  year,  is  classed 
vith  tenancies  for  terms  of  years  {I). 

It  is  not  within  the  scope  of  this  chapter  to  enter  mto 
he  details  of  a  lease,  the  usual  covenants,  when  they 
re  implied  by  law,  &c.,  which  belong  rather  to  Eeal 
'roperty  Law  {m).  They  will,  however,  be  noticed  where 
ley  bear  on  the  rights  and  duties  of  landlord  and  tenant. 

A  tenancy  from  year  to  year  was  originally  a  develop-  Tenancy 

<J  'J  >j  Ox/  L        from  year 

lent  of  a  tenancy  at  will,  by  which  the  tenancy  at  will  cheated.  ^"""^ 
as  determinable  only  at  that  period  of  the  year  at  which  it 
unmenced,  and  on  reasonable  notice.    This  was  ultimately 

•ided  to  be  half  a  year.     Thus  a,  tenancy  from  year  to 
ar  may  arise  out  of  a  simple  letting.     Thus  simple  per- 
mission to  occupy  land,  creates  but  a  tenancy  at  will,  unless! 
lere  are  cu'cumstances  to  show  an  mtention  to  create  a 
nancy  from  year  to  year,  as,  for  instance,  an  agreement 

pay  rent   by   the   quarter,  or   other   aliquot  part  of  ai 
)ar  (n) :    but  a  tenancy  from  year   to  year  will  not  be 
ferred  from  a  simple  payment  made  by  the  occupier. 
It  may  also  arise  by  implication  of  law,  as  when  a  lessee 
'Ids  over  after  the  expiration  of  his  lease,  and  pays  rent       ^^ 

his  landlord,  a  tenancy  from  year  to  year  is  inferred 

•ording  to  his  former  holding  (o)  ;   and  it  may  shortly  be 

/.)  Co.    Litt.    47   b  ;     Bac.    Abr.  (>«)  The  reader  is  referred  to  "Wil- 

twe*  (0.)  ;    2  Wms.    Saund.    830 ;  Hams'   Treatise    on   Eeal  Propertj',— 

vivm  V.   Zawrance,   1  Salk.  276  ;  Goodeve's  and  similar  works. 

'l  V.   Saunders,   4   B.    &   C.   529;  (w)  Doe  y.  ^Foor?,  14  M.  &  "W.  682 ; 

•/ley  V.  Bradley,  5  C.  B.  396  ;    Webb  Sichardson    v.    Langridge,    4    Taunt. 

,imtln,  7  M.  &  Gr.  701  ;  Sturrjeon  128  ;  13  R.  R.  570 ;  Euni  v.  Allgood, 

^  Uliigfield,  15  M.  &  ^y.  224.  10  C.  B.,  N.  S.,  253. 

'}  2  Bl.    Com.    140  ;    Litt.  s.  57  :  lo)  Kelly  v.  Patterson,  L.  R.  9  C.  V. 

y.  Ahv.  Leases  (L.  3).  681 ;  43L.  J.  C.  P.  320  ;  30L.  T.842. 
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stated  that  where  rent  as  from  year  to  year  is  received 
from,  or  admitted  to  be  due  by,  a  person  in  possession  of 
premises,  without  explanation  or  stipulation,  the  holding  to 
be  presumed  is  as  of  a  tenancy  from  year  to  year,  according 
to  the  holding  of  the  tenant,  and  therefore  commencing 
at  a  time  corresponding  to  that  from  which  he  originally 
entered  or  held  (»). 

Thus  in  Dighy  v.  Atkinson  (q),  the  lease  which  had 
expired  contained  a  covenant  to  repair,  the  tenant  verbally 
agreed  to  hold  over  paying  an  additional  rent,  and  nothing 
was  expressed  as  to  the  terms  of  the  new  tenancy,  the 
tenant  was  presumed  to  hold  under  the  covenants  of  the 
former  lease,  and  was  held  liable  to  rebuild  the  premise? 
when  destroyed  by  fire. 

At  common  law,  a  tenant  entering  under  an  agreement 
for  a  lease,  on  paying  rent  or  admitting  it  due,  became  ; 
tenant  from  year  to  year.  Since  the  Judicature  Acts,  tlii; 
result  does  not  follow  in  those  cases  in  which  the  Court  wil 
decree  specific  performance,  but  the  tenant  is  in  the  sann 
position  as  if  the  lease  had  been  granted  to  him  (r). 

In  all  cases  there  must,  unless  rent  be  paid,  be  cir 
cumstances  which  prove  the  existence  of  a  tenancy  a 
distinguished  from  a  mere  licence  to  occupy  (s).  A  tenan<r 
from  year  to  year  may  be  created  by  agreement ;  as  whei 
the  parties  agi-ee  that  "  the  tenancy  shall  be  from  year  t 
year,"  and  such  tenancy  is  determinable  at  the  end  o 
the  first  year  (t)  ;  but  if  the  agreement  is  "  for  one  yeai 
or  for  one  year  certain  and  so  on  from  year  to  year,"  sue 


{p)  Berrey  v.  Lindley,  3  M.  &  G. 
498 ;  aud  see  judgment  in  Kelly  v. 
Pattcrmn,  L.  R.  9  C.  P.  6S1. 

{q)  4  Camp.  275. 

(>•)  n'ahh  V.  Lonsdale,  21  Ch.  D. 
9;  52  L.  J.  Ch.  2;  46  L.  T.  858; 
Coatmcorth  v.  Johnson,  55  L.  J. 
Q.  B.  220 ;  54  L.  T.  520  ;  Allhmen  v. 
Brooking,  26  Ch.  D.  559  ;   53  L.  J. 


Ch.  520 ;  51  L.  T.  57 ;  Lowtker  \ 
Heaver,  41  Ch.  D.  248.  Cf.  al 
Foster  v.  Reeves,  (1892)  2  Q.  B.  2oj 
cited  at  p.  68,  ante.  J 

(«)  Doe  V.  PulUn,  2  Ring.  N.  \ 
749.  j 

{t)  Doe  d.  Plumer  v.  Mainby,  ' 
Q.  B.  473. 
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nancy  is  not  determinable  until  the  end  of  the  second 
vear  (u). 

A  lease  from  year  to  year  may  be  made  by  parol,  if  the       . 
rent  reserved  be  two-thirds  at  least  of  the  full  improved 
value  (x). 

The  relation  of  landlord  and  tenant  may  also  be  created 
by  an  "attornment"  clause  in  a  mortgage  deed,  whereby  ^^ 
the  mortgagor  "  attorns  "  to  or  becomes  tenant  of  the 
mortgagee.  The  tenancy  thus  created  may  be  merely  a 
tenancy  at  will,  or  one  from  year  to  year,  determinable  as 
the  parties  may  agree.  Lord  Justice  Cotton  in  a  recent 
case  said,  "  We  are  asked  to  say  that  the  tenancy,  stated 
in  this  attornment  clause  to  be  a  yearly  tenancy,  was  in 
fact  a  tenancy  at  will.  The  ground  on  which  we  are  asked 
}0  say  this,  is,  that  power  was  given  to  the  mortgagee  to 
letermine  the  relation  of  landlord  and  tenant.  But  I  know 
)f  no  law  or  principle  to  prevent  two  persons  agreeing  that 
V  yearly  tenancy  may  be  determined  on  whatever  notice 
hey  like.  There  is  freedom  of  contract  in  this  respect  "  (y). 
■  It  was   said  that  upon  the   terms  of    the  deed  it  was 

mere  tenancy  at  will You  can   only  gather  the 

tention  of  the  parties  from  the  words  they  use,  and  here 
ley  have  not  made  it  a  tenancy  at  will.     It  is  a  tenancy 

im  month  to  month — a  monthly  tenancy.     It  may  be  put 
1 1  end  to,  no  doubt,  by  the  mortgagees  if  they  think  fit,  but 

is  not  a  tenancy  at  will "  {z). 

A  tenancy  at  will  may  be  created  by  agi-eement  express,  l^^^^^,^ 
lb,  "I  give  you  a  close  to  enjoy  as  long  as  I  please,  and  f^^- 
'  '>  take  again  when  I  please,  and  you  shall  pay  nothing  for 

(«) ;    or  implied,  as,  where  a  person  lives  in  a  house,        (>^ 


'0  Doe  d.  Chadborn  v.  Green,  9  A. 

E.  659 :    Thompson  v.  Maberley,  2 

mp.   572    (questioned,    Gardner    v. 

"■am,  61  L.  J.  X.  S.  729). 

.^)  29  Car.  II.,  c.  3,  s.  2. 

,y)  £e  ThrelfaU,  Ex  parte  Queen's 


Benefit  Building  Society,   16   Ch.  D. 
274  at  p.  281 ;  50  L.  J.  Ch.  318. 
■  (r)  Ex  parte  Voisey,  In  re  Knight, 
21  Ch.  D.  442,  per  Jessel,  M.  R.,  on 
p.  457  ;  52  L.  J.  Ch.  121. 

{«)  Bex  V.  Fillongley,  1  T.  B.  458. 
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Rights  and 
duties  of  the 
parties. 


Qniet  eiijoy- 
inent. 


rent  free,  by  sufferance  of  the  owner  (h).  It  may  also 
arise  by  implication  of  law,  where  there  is  no  foundation  for 
inferring  a  tenancy  from  year  to  year,  as  entry  under  a  void 
lease  without  any  payment  of  or  agreement  as  to  rent  (c). 
An  agreement  to  let  premises  as  long  as  both  parties 
like,  the  rent  not  being  referable  to  an  aliquot  part  of  a 
year,  creates  only  a  tenancy  at  will  (d).  A  good  example  of 
a  tenant  at  will,  is  the  minister  of  a  dissenting  congrega- 
tion placed  in  possession  of  a  chapel  and  dwelling-house  by 
trustees  m  whom  the  property  is  vested  (e).  This  tenancy 
may  also  be  created  by  the  operation  of  the  Statute  of 
Frauds  {ante,  p.  518)  (/). 

Having  examined  the  chief  points  connected  with  the 
creation  of  a  tenancy,  the  next  branch  of  the  subject  is  the 
consideration  of  the  rights  and  duties  of  landlord  and 
tenant  respectively. 

The  first  is  the  covenant  for  quiet  enjoi/ment.  That  is, 
that  the  landlord  not  only  agrees  to  let  the  tenant  occupy 
the  premises  on  certain  conditions,  but  he  also  undertakes 
that  the  tenant  shall  quietly  enjo}'  them,  and  shall  not] 
be  disturbed  by  himself  nor  by  anyone  claiming  under 
him,  or  paramount  to  him.  This  covenant  is  implied  by[| 
law  in  every  demise  {(f). 

In  deeds  the  word  "  demise  "  had  the  effect  of  creatine;' 
this  covenant  (//),  in  a  parol  demise  the  law  will  imply  an 
agreement  for  quiet  enjoyment,  but  not  for  good  title  («'). 
In  the  case  of  a  contract  for  a  demise  of  land  a  promise  ot 


(4)  Hex  V.  Collett,  R.  &  R.  C.  C. 
498 ;  Hex  v.  JobUng,  R.  &  R.  C.  C. 
625. 

(f)  Doe  d.  Rigge  v.  Bell,  5  T.  R. 
471  ;  2  R.  R.  642. 

(</)  Richardson  v.  Laiigridge,  4 
Taunt.  128  ;  13  R.  R.  570. 

{e)  Doe  d.  Kicholl  v.  MeKeag,  10 
B.  &  C.  721 ;  Doe  d.  Jones  v.  Jones, 
10  B.  &  C.  718. 

(/)  29  Car.  II.  c.  2,  s.  2. 


(g)  Spencer's  case,  5  Rep.  17  a; 
Bac.  Abr.  tit.  Cotenant  (B) :  Mottyd 
V.  Ifest  Mosti/n  Coal  and  Inn  Co.i 
1  C.  P.  D.  145;  45  L.  J.  C.  Pi 
401. 

(A)  Adams  v.  Gibneg,  6  Bing.  666 ,' 
Iggulden  v.  May,  9  Ves.  330 ;  7  East' 
237 ;  3  Smith,  269  ;  2  N.  R.  449 ;  > 
R.  R.  623  ;  and  see  9  R.  R.  104  n. 

(i)  Bandy  v.  Cartwright,  8  Exch 
913  ;  22  L.  J.  Exch.  285. 
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quiet  enjoyment  during  the  term  is  implied  (k).  The  effect 
of  this  implied  covenant  for  quiet  enjoyment  may  be 
nullified  by  an  express  covenant  to  limit  it  to  the  acts  of 
the  lessor  and  those  claiming  under  him  (l). 

A  covenant  that  the  lessee  shall,  while  paying  rent  and 

-eiforming  his  covenants  quietly  enjoy,  &c.,  is  an  absolute 

)venant  for  quiet  enjoyment  (/»)•  An  action  on  this  covenant 

may  be  maintained  for  the  disturbance  of  a  way  of  neces- 

Jsity  {n) ;  or  where  the  lessor  uses  his  own  quarry  so  as  to 

'cause   water   to   percolate   into   the   lessee's  mine  (o).     A 

person  who  enters  into  an  agreement  to  let  premises  which 

operates  as  a  demise  agrees  impliedly  to  give  possession  of 

diem  (p). 

The  common  law  rule  only  comes  into  operation  in  thei 
ibsence  of  an  express  covenant.  Thus  where  the  lessor  cove- 
lanted  against  eviction  by  himself  and  all  persons  claiming 
■  by,  from,  or  under  him,"  it  was  held  that  there  was  no 
ireach  where  the  tenant  was  evicted  by  one  whose  title 
vas  paramount  to  the  lessor's  (q),  or  where  an  entry  was 
nade  upon  the  lessee  and  goods  were  seized  by  the  col- 
ector  of  land  tax  for  arrears  due  from  the  lessor  before 
he  demise.  In  this  latter  case  Lord  Denman,  C.  J., 
•oints  out  that  the  claim  was  not  by  title  from  the 
essor,  but  against  the  lessor,  and  consequently  the  dis- 
'Lirbance  was  not  within  the  covenant  (r).  When  this 
ovenant  has  been  broken  the  result  is  that  the  tenant 
i  relieved  from  the  payment  of  rent  during  the  continu- 

{Jc)  Hall  V.  City  of  London  Bretcery  858  ;  27  L.  J.  Ex.  253. 

io.,  2  B.  &  S.  737;    31  L.  J.  Q.  B.  {p)  Coe  v.  Clan  ,h  Bing.  440;  Jinks 

1)7 ;  9  Jut.  N.  S.  18.  v.  Edwards,  11  Exch.  775. 

I  (/)  Nokes'     case,    4    Rep.    80     b ;  [q)  Merrill  v.  Frame,  4  Taunt.  329  ; 

\me  V.  Stephenson,  6   Scott,  447  ;    4  13  R.  R.  612. 

ling.  X.  C.  078 ;    S.  C.  (in  error),  5  (r)  Stanley  v.  Hayes,  3  Q.  B.  105. 

ling.  N.  C.  183;  7  Scott,  69.  See  also  Kelly  \.  Rogers,  (1892)  1  Q.  B. 

1  (w)  Bauson  v.  Byer,  2  N.   &  M.  910,  C.  A.,  where  the  owners  of  the 

,'9 ;  5  B.  &  Ad.  584.  reversion  upon  a  lease  having  recovered 

(«)  Morris  v.  Edgington,  3  Taunt.  possession  of  the  premises,  it  was  held 

;  12  E.  R.  579.  that  the  covenant  for  quiet  enioyraent  in 

(o)  Shaw  V.  Stenton,  2   H.   &  N.  the  under-lease  was  not  thereby  broken. 
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ance    of    such    breach,    but    is    not    released    from    the 
performance  of  any  other  covenant  (s). 

Now  under  the  Conveyancing  Act,  1881,  a  covenant 
for  quiet  enjoyment  will  be  implied  with  the  person  to 
whom  a  conveyance  is  made  by  the  person  conve}Tng, 
if  expressed  to  convey  as  beneficial  owner  in  a  conveyance 
for  value  (other  than  a  mortgage  or  in  consideration  of 
marriage),  if  freehold  or  leasehold  (t). 

This  covenant  for  quiet  enjoyment  gives  rise  to  a 
right  of  the  tenant  to  deduct  certain  moneys  from  his 
rent  when  due  (u).  "  A  tenant  who  has  been  compelled 
by  a  superior  landlord  or  other  incumbrancer,  having  a 
title  paramount  to  that  of  his  immediate  landlord,  to 
pay  sums  due  for  ground  rent  or  other  like  charges, 
may  treat  such  payment  as  having  been  made  in  satis 
faction  or  in  part  satisfaction  of  rent  due  to  his  immediate 
landlord,  and  may  plead  them  as  far  as  they  extend,  in 
bar  to  an  avowry  for  rent  in  arrear.  The  prmciple  is 
this  : — The  immediate  landlord  is  bound  to  protect  his 
tenant  from  all  paramount  claims ;  and  when,  therefore, 
the  tenant  is  compelled,  in  order  to  protect  himself  in 
the  enjoyment  of  the  land  in  respect  of  which  his  renb 
is  payable,  to  make  payments  which  ought,  as  betweem 
himself  and  his  landlord,  to  have  been  made  by  the  latterJ 
he  is  considered  as  having  been  authorised  by  the  land- 
lord so  to  apply  his  rent  due  or  accruing  due"  (x).  The 
same  view  is  clearly  expressed  by  Chief  Baron  Pollock 
in  Jones  v.  Morris:  "The  compulsory'  payment  by  th( 
tenant  of  ground-rent,  or  other  like  charge,  is  in  trutlj 
a  partial  eviction :  and  the  landlord  is  presumed  to 
authorise  the  payment  by  the  tenant  of  his  rent  to  thos€ 

(»)  Morrison  v.  Chadicick,  7  C.  B.  511  ;    Tai/hr    v.    Zamira,    6  T»wi 

283;  Xetcton  v.  ANin,  1  a  B.  518.  524  ;  16  R.  R.  668;  Carter  v.  CmrteA 

[t)  44  &  45  Vict.  c.  41,  s.  7,  subs.  5  Bing.  406. 
1,  (A.)  and  (B).  {x)  Judgm.  of  Jiolfe,  B.,  in  (?«*« 

(m)  Sapsford  v.  FUteher,  4    T.   R.  v.  AlUopp,  3  Exch.  on  p.  198. 
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who  have  a  claim  on  the  land  paramount  to  his  own, 
and  against  which  (as  being  a  partial  eviction),  he  is 
^  bound  to  protect  the  party  holding  under  him.  If  at 
the  time  of  the  demise,  it  had  been  expressly  stipulated 
that  the  tenant  might  so  apply  his  rent,  no  question 
could  arise ;  and  even  though  no  such  stipulation  has  been 
made  in  express  terms,  yet  the  law  considers  it  as 
imphed  in  every  contract  of  demise"  (y).  Similarly,  a 
payment  of  rent  by  a  lodger  tenant  whose  goods  are 
distrained  by  the  superior  landlord  to  the  latter  is,  by 
the  Lodgers'  Goods  Protection  Act,  1871,  deemed  a  vaUd 
payment  of  any  rent  due  from  him  to  his  immediate 
landlord  (z). 

The   mere   existence   of    the   relation   of  landlord   and  cultivation, 
tenant  is  a  sufficient    consideration    to   raise   an   implied 
promise  on   the   part   of    the   latter   to    manage   a   farm 
in  a   husbandlike  manner,  and   so   to  cultivate  it   as  to 
prevent   deterioration,  if  not  to  improve  the  land    (a). 

The  questions  which  arise  as  to  what  is  a  proper 
mode  of  cultivation  under  any  given  circumstances  must 
be  answered  by  a  reference  to  the  usages  of  husbandry 
in  the  district  in  which  the  land  is  (i).  The  "custom 
di  the  country"  to  be  recognised  by  law  must  fulfil 
certain  conditions : — thus,  the  custom  in  question  must 
»e  reasonable  and  certain  (c),  though  not  immemorial  (d). 

The  custom  will  prevail  in  all  tenancies  unless  there  be 
xpress  covenants  to  the  contrary  effect  (e).  The  custom 
f  the  country  need  not  be  excluded  by  express  terms  if  the 

hj)  3  Exeh.  p.  747.     See  also  Hxall  4  East,  154  ;  7  R.  R.  545  ;  Wotnersley 

Partridffe,8T.  R.  308;  4R.R.656  ;  y.  Dalit/,  26  L.  J.  Ex.  219. 

Jinsmi    V.   Janes,  9  A.   &  E.  809;  (c)  Tiu-ler  v.  Ziiiqer,  8  A]iip.Cas.  508; 

rT/teeler  v.  Bransmmbe,  5  Q.  B.  373.  52 L.  J.  Ch.  941 ;  Bradburny.  Foley,  3 

(z)  34  &  35  Vict.  c.   79,  s.    3,  see  C.P.  D.  129;  47L.  J.  C.P.331 ;  ry«oM 

8t,  p.  552.  V.  .^/»f</(,  9  A.  &  E.  421.   Ante,  p.  12. 

i(a)  Fowleij  v.  Walker,  5  T.  R.  373  ;  [d)  Balby  t.  mrat,  1  B.  &  B.  224  ; 

R.  B.  619 ;  Onslow's  case,  16  Ves.  21  R.  R.  577. 

"3.    Ante.  p.  321.  {e)   Wilkins    v.    Wood,    17    L.    J. 

(*)  Co.  Litt.  270  b ;  Legh  v.  Sewitt,  Q.  B.  319. 
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stipulations  in  the  demise  are  of  such  a  nature  as  to  be  in- 
consistent with  it,  and  are  therefore  taken  to  exclude  it  by 
implication.  There  are  numerous  decisions  as  to  what, 
constitute  such  implied  exclusions  (/). 

As  the  tenant  must  cultivate  in  a  husbandlike  manner, 
so  he  must  keep  all  ditches,  fences,  and  boundaries  in 
repair  (r/). 

Express  covenants  are  usually  inserted  in  leases  to  define 
the  course  of  cultivation  to  be  adopted  by  the  tenant.  On 
the  interpretation  of  such  covenants  many  cases  arise, 
as  the  words  "all  mines  and  minerals"  were  held  not  to 
include  flints,  when  it  was  the  usage  in  the  district  that 
such  belonged  to  the  tenant  (li).  In  this  case  the  express 
covenant  did  not  contradict  the  usage  of  the  district. 
Again,  the  words  "  he  should  not  remove  or  sell  during  the 
last  year  "  from  the  farm  in  question  any  hay,  fodder,  or 
manure,  was  held  to  include  not  only  that  which  was 
produced  during  the  last  year,  but  also  what  was  produced 
at  any  time  during  the  term  (?) ;  clover  sown  with  com  is 
still  "  tillage  "  (A) ;  an  agreement  to  cultivate  and  manage 
"  as  had  been  done  "  by  the  previous  tenant  applies  only  to 
his  mode  of  cultivation  on  quitting,  and  not  to  the  terms  of 
his  lease  (Z).  A  covenant  to  cultivate  "according  to  the 
best  rules  of  husbandry  practised  in  the  neighbourhood" 
in  an  agricultural  lease  of  a  farm  near  London,  was  held 
not  to  be  broken  by  the  conversion  of  a  part  of  the  demised 
premises  into  a  market  garden,  it  bemg  proved  at  the  trial 


(/)   Eutton  V.  JFarrm,  1  M.  &  W.  Wales,  L.  R.  15  Eq.   142  ;  BrummoiiA 

466;   Webb  v.  Flumtner,  2  B.  &  Aid.  v.  Satit,  L.  R.  6  Q.  B.  763;  41  L.  J. 

746 ;  21  R.  R.  479 ;  Holding  v.  Pigott,  Q.  B.  21.     See  also  Co.  Litt.  41  b. 

7  Bing.  465 ;  Ttuker  v.  Linger,  8  App.  (A)  Tticker  v.  Linger,  8  App.  CasJ 

Cas.  608 ;  52  L.  J.  Ch.  941 ;  Roberts  508. 

V.  Barker,  1  Cr.  &  M.  808.  (i)  Gale  v.  Bates,  3  H.  &  C.  84  i 

ig)   Whitjield\   Weedo»,2Ch\\^.mh;  33  L.  J.  Ex.  235;  10  Jur.  X.  S.  734  ;j 

Whitmorev.  Humphries,  L.  R.  7  C  .  P.  -    10  L.  T.  304  ;   12  W.  R.  715.  ; 

1 ;  41  L.  J.  C.   P.  43 ;   Cheetham  v.  {k)  Birch  v.  Stephenson,  3  Tauntj 

Hampson,  4  T.  R.  318  ;  2  R.  R.  397  ;  469  ;  12  R.  R.  679.                            , ' 

Attornetf-General  v.  Fuller  ton,  2  Ves.  (1)  Liebctiivod  v.  Vines,  1  Mer.  1-', 

&  B.  263;  13  R.  R.   76;   Brotcn  v,  719. 
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that  other  farms  in  the  neighbourhood  had  been  converted 
into  market  gardens  (in). 
On  the  determination  of  the  tenancy  the  rights  of  the  Tenant's 

"  "  rit;lit8on 

tenant  to  the  fruits  of  his  labour  depend  on  the  nature  tfono?'"^ 

the  tenancy,   and   in  some  cases  on  the  mode  of  its  **"»"*'y- 
termination. 

In  the  case  of  all  tenancies  determinable  at  an  uncertain 
time,  that  is,  at  a  period  which  does  not  depend  on  the  will 
Df  the  tenant  (n),  and  upon  which  he  cannot  calculate,  the 
ienant  had  at  common  law  a  right  to  "emblements"  (o), 
:hat  is,  to  enter,  take,  and  carry  away  (j))  the  profits  of  his 
)wn  labour  on  the  land.  The  crops  which  may  be  thus 
laimed  are  those  which  were  raised  by  the  tenant's  labour, 
luch  as  corn,  turnips,  carrots,  hemp,  flax,  potatoes,  and  the 
ike,  also  hops  (g),  and  which  are,  in  the  ordinary  course 
>f  husbandry,  produced  within  the  year  (r). 

In  the  case  of  tenancies  at  a  rack  rent  for  this  right  to 
.mblements  is  substituted  by  statute  {ante,  p.  517)  the  right 
'f  the  tenant  to  continue  in  occupation  till  the  end  of  the 

irrent  year  (s). 
In  the  case  of  those  tenancies,  the  end  of  which  can  be  J^^^*^ 

ilculated  on  by  the  tenant,  instead  of  the  right  to  emble- 

lents,  there  are  certain  rights  to  the  away-going  crops, 

Uage,  &c. 
In  the  absence  of  any  express  agreement,  or  any  stipula- 

ons  in  a  lease,  inconsistent  with  the  usage  of  the  district 
which  the  land  is  situated  as  to  the  tenant's  rights  on 

litting,  such  usage  prevails.     Like  the  case  of  customs 

lucerning  cultivation,  the  usage  of  the  district  is  enforced 

Iong  with  the  provisions  of  the  lease  (0- 
(m)  Meuz  v.   Coblei/,   (1892)  2  Ch.  (<?)  Co.  Litt.  55  b  (n.  l). 

3.  (,•)  Graves  v.  Weld,  5  B.  &  Ad.  105. 

[n)  Co.  Litt.  55  b ;  Davis  v.  i:>/ton,      -    -(«)  14  &  15  Yict.  c.  25,  s.  1. 
'iing.  154.  It)    Wigglesicorth     v.     Dallison,     1 

c)  Shep.  Touch.  244 ;  Bulwer  v.  Smith,  L.  C,  p.  569,  9th  ed.,  and 
i'M«-,2B.  &Ald.  470;21R.  R.  358.  cases  there  cited;  Hutton\.  Warren, 
P)  Co.  Litt.  56  a.  1  M.  &  W.  466. 
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A  distinction  must  be  observed  between  customs  regu- 
lating the  cultivation  of  the  holding  and  customs  prevailing 
on  quitting.  The  latter  are  enforced  whether  the  former 
are  inconsistent  with  the  lease  or  opposed  to  it  (?<). 

The  right  of  the  tenant  to  outgoing  crops  is  not  dependent 
upon  his  covenants  respecting  cultivation  during  the  term  [x], 
unless  it  is  expressly  made  so  {y). 

These  rights  only  exist  to  the  tenant  when  his  tenancy 
terminates  in  its  natural  course ;  not  if  it  ends  in  any  other 
manner,  such  as  by  forfeiture  {z),  disclaimer  under  the 
Bankruptcy  Act,  1869  {a),  by  an  award  {h),  or  by  the  tenant 
abandoning  it  (c). 

An  express  contract  between  the  outgoing  and  incoming 
tenants  may  free  the  landlord  from  any  liability. 

These  rights  of   the   tenant   on   the   termination  of  his 
tenancy  are  largely  affected  by  the  Agricultural  Holdingsl 
Acts,  1875  and  1883,  but  it  will  be  more  convenient  tof 
consider  their  provisions  after  repairs  and  fixtures. 
Waste.  Not  only  is  it  the  duty  of  the  tenant  to  cultivate  the* 

land  he  holds  in  a  proper  manner,  but  he  must  not  dcj 
anything  that  would  destroy  any  part  of  the  premisei 
demised.  This  is  expressed  by  saying  he  must  not  com 
mit  waste.  Waste  is  "a  spoil  or  destruction  in  houses 
gardens,  or  trees,  or  other  corporeal  hereditaments  to  thi 
disherison  of  him  that  hath  the  remainder  or  reversioii 
in  fee  simple  or  in  fee  tail"  {d).  Waste  is  of  two  kind* 
voluntary  and  permissive.  Voluntary  waste  consists  o 
acts  done  by  the  tenant,  and  permissive  waste  is  neglect 
of  his  duty  to  keep  the  premises  demised  in  a  state  oi 
preservation.  ; 


(«)  Holding  v.  Pigott,  7  Bing.  465  ;  («)  Ex  parte    Whittington,    BucM  1^ 

Muncey  \.  Dennis,  26  L.  J.  Ex.  66.  87  ;    Ex  parte  Dyke,  re  Morrish,  2j  ■J 

{x)  Boraston  v.  Green,  16  East,  79  ;  Ch.  D.  410  ;  52  L.  J.  Ch.  570.         '  ■? 

14  R.  R.  297.  {b)   Thorpe  v.  Eyre,  1  A.  &  E.  92.^  ■* 

(y)  Holding  v.  Pigott,  7  Bing.  465.  (c)  Englandx.  S/tearburn,  52  L.  T.  '^.j  M!^ 

(z)  Silcock  V.  Fartnei;  46  L.  T.  404.  (rf)  2  BL  Com.,  ch.  18.                 '  ■' 
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i   A  tenant  for  a  term  of  years  was   not  restricted  from  voluntary 

iimitting  waste   on  the  ground  that  the  parties  could 

(londe  against  it  by  the  terms  of  their  contract,  but  tenants 

if  estates  created  by  act  of  law  were  so  restramed,  such  as 

|3nants  by  courtesy  or  in  dower  (e).     Two  statutes,  those  of 

larlbridge  (/)  and  Gloucester  (g),  were  passed  to  alter  this 

:ate  of  the  law  (h).     There  are  very  few  decisions  in  the 

ises  of  tenants  for  a  term  of  years  as  to  waste,  because  of 

le  existence  usually  of  covenants  on  the  subject.   However, 

3  the  rules  respecting  the  committal  of  voluntary  waste  are 

le  same  in  the  case  of  a  tenant  for  a  term  of  years  as  one 

r  life,  it  is  not  out  of  place  here  to  consider  what  these 

e.     The  general  principle  is  that  the  substance  of  the 

ite  is  not  to  be  diminished.     This  is  clearly  laid  down  in 

case  of  Viner  v.  Vaughan  {i).     "On  the  general  law 

re  is  no  controversy ;  a  tenant  for  life  has  no  right  to 

1  vB  the  substance  of  the  estate  by  opening  mines  or  clay- 

s,  but  he  has  a  right  to  continue  the  working  of  mines 

d  clay-pits  where  the  author  of  the  gift  has  previously 

c  le  it ;  and  for  this  reason,  that  the  author  of  the  gift  has 

.de  them  part  of  the  profits  of  the  land  ;  but  it  does  not 

low  that  the  tenant  for  life  has  a  right  to  open   old 

amdoned  pits  and  mines,  or  to  commence  opening  any 

Mies  or  pits  which  the  author  of  the  gift  has  merely  made 

parations  for  opening  "  {k). 

n  the  case  of  PMlUpps  v.  Smith  {I) ,  the  question  was 

^j;ther  a  lessee  for  years  committed  waste  by  cutting  down 

||||^||ow8,  leaving  the  stools  or  butts.     It  was  held  that  he  did 

'  so  long  as  they  were  not  a  support  to  the  bank  of  a 

'^  am  against  the  water,  or  a  shelter  to  a  house.   In  deliver- 

;  Viner's   Ab.    TFaste    (B) ;  Com.            (k)  See    also  Saffot    v.    Baffot,   32 

1  1,   TFaste  A  2 ;  2  Inst.  299.  Beav.  509  ;  33  L.  J.  Ch.  116  ;  Ckffff 

!'    52  Hen.  3  c.  23.  v.  Rowland,  L.    E.    2  Eq.  160  ;    35 

(i  6  Edw.  1  c.  5.  L.  J.  Ch.  396  ;  Ellas  v.  Snowdan  Slate 

(  2  Inst.  144,  299.  Quarries  Co.,  48   L.  J.  Ch.  811 ;    4 

(2  Beav.   at   p.   469,    per  Lord      App.  Cas.  454. 

^  '-'/nle,  M.  R.  (;)  14  M.  &  W.  589. 

-•li.  M  M 
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ing  the  judgment  of  the  Court,  Baron  Alderson  said  (m), "  Tht 
principle  upon  which  waste  depends  is  well  stated  in  the  cast 
of  Lord  Darcy  v.  Askivith  (n),  thus — '  It  is  generally  true  tha 

Ithe  lessee  hath  no  power  to  change  the  nature  of  the  thbii 
demised,  he  cannot  turn  meadow  into  arable,  nor  stub  a  woo* 
to  make  it  pasture,  nor  dry  up  an  ancient  pool  or  piscary 
nor  suffer  ground  to  be  surrounded,  nor  destroy  the  pale  c 
park,  for  then  it  ceaseth  to  be  a  park ;   nor  he  may  nc 
destroy  the  stock  or   breed  of   anything,  because  it  du 
herits   and    takes    away  the   perpetuity  of   succession,  a 
villains,  fish,  deer,  young   spring  of  woods,  or  the  like 
Thus  the  destruction  of  germens,  or  young  plants  destine 
to  become  trees  (o),  which  destroys  the  future  timber, 
waste ;  the  cutting  of  apple  trees  in  a  garden  or  orchai-' 
or  the  cutting  down  a  hedge  of  thorns  (p)  which  chang< 
the  nature  of  the  thing  demised ;   or  the  eradicating  ' 
unseasonable  cutting  of  white  thorns  (q)  which  destroys  t 
future  growth,  are  all  acts  of  waste.     On  the  other  haB 
those  acts  are  not  waste  which,  as  Richardson,  C.  J., 
Barrett  v.  Barrett  (r)  says,   are    not    prejudicial  to 
inheritance,  as,  in  that  case,  the  cutting  of  sallows,  rnapL 
beeches,  and  thorns,  then  alleged  to  be  of  the  age  of  thirl 
three  years,  but  which  were  not  timber  either  by  gene 
law  or  particular  local  custom.     So,  likewise,  cutting  ev 
of  oaks  or  ashes,  where  they  are  of  seasonable  wood,  i 
where  they  are  cut  usually  as  underwood,  and  in  due  co 
are  to  grow  up  again  from  the  stumps,  is  not  waste.   Th 
willows  in  this  case  are  not  timber  trees,  and  when 
down  they  are  not  destroyed,  but  grow  up  again  from  tl  " 
stumps  and  produce  again  their  ordinary  and  j<«uaZ  pr  ^ 
by  such   growth ;   therefore  neither  is  the  thing  demi  i 
destroyed,  nor  is  the  thing  demised   changed  as  to  i 

(m)  On  p.  593.  {p)  Co.  Litt.  63  a.  i 

(»)  Hob.  234.  {q)  Vin.  Abr.,  WasU  (E).        i 

(o)  Co.  Litt.  43.  (r)  Hetley,  35.  | 
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nheritance,  for  profit  remains  as  before,  derivable  from 

be  reproduction  of  the  wood  from  the  stump  of  the  willow 

ut  down.    Nor  are  the  trees  in  such  a  situation  as  to  make 

he  cutting  of   them  waste,  by  reason  of  what  is  called 

ollateral  respect,  as  where  trees  not  timber  are  situated  so 

s  to  be  useful  for  the  protection  of  a  house  (s),  and  so 

ecome  as  it  were  a  part  of  the  house ;  as  willows  growing 

ithin  the  site  of  a  house  (t).     Nor  are  they  willows  within 

ew  of  the  manor  house,  which  defend  it  from  the  wind, 

in  a  bank  to  sustain  a  bank  (u),  or  like  white  thorns 

ed  for  the  like  purpose,  or  where  they  stand  in  a  field 

3pastured  and   are    used   for   the   shade   of    the   beasts 

^pasturing,  and  so  are  intended  permanently  to  remain 

that  particular  form,  for  the  advantage  of  those  to  whom 

le  inheritance  may  thereafter  come"  (x). 

As  to  what  trees  may  be  cut  without  committing  waste, 

le  reader  is  referred  to  the  judgment  of  Sir  G.  Jessel  in 

1  my  wood  y.  Honyivood  (y) ,  where  this  part  of  the  subject 
fully  discussed.  As  a  general  rule,  what  trees  are 
■  imber"  trees  depends  on  the  custom  of  the  country  (z), 
ine,  however,  are  always  so  reckoned,  e.g.,  elm  and  ash 
more  than  20  years'  growth  (a) .  Other  illustrations  of 
y  5te  are  : — The  destroying  of  heir-looms,  ploughing  up 
»;ient  meadow  land  (6),  pulling  down  a  house  or  other 
'Iding  demised,  altering  their  nature  by  pulling  down 
I  tition  walls  (c). 

Co.  Litt.  53.  of  timbered  estates,  in  Sir  6.  JesseVs 

Hob.  219.  juA^xaGutva.  Mony wood  \.  Hony wood. 

12  H.  8, 1.  {z)  Chandos  v.  Talbot,  2  P.   Wms. 

See  also  Co.  Litt.  53  b,  54  b :  606. 

nger  v.  Gubbins,  3  Jones  &  Lat'.  («)    Whitty  v.  Billon,  2  F.  &  F.  67 ; 

Aubrey  v.  Fisher,  10  East,  446. 

L.  R.  18  Eq.  on  p.  309.     As  to  (b)    Simmons  v.    Norton,    7    Ring. 

1 »  jwers  of  a  limited  owner  of  a  tim-  648. 

''  1  state,  impeachable  for  waste,  see  {c)  Cole    v.    Greene,   1   Lev.   309  ; 

k\J:ood  V.  Magniac,    (1893)  3  Ch.  Jones  v,   Chappell,  L.  R.  20  Eq.  539; 

^^where  the  question  of  waste  by  44  L.  J.  Ch.  658.     See  also  2  Roll. 

"f^'g  timber  is  discussed  andparticu-  Abr.  815  and  Co.  Litt.  53  a. 


r 


"he  exception  in  favour  of  owners 
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Ploughing  up  strawberry-beds  and  removing  a  border  of: 
box,  although  planted  by  the  tenant,  have  been  held  toj 
amount  to  waste  (d). 

If  a  demise  be  made  "  without  impeachment  of  waste, 
the  tenant  can  commit  acts  of  waste  with  certain  except 
tions  (e).  These  exceptions  are  those  acts  which  would 
amount  to  an  unconscientious  use  of  the  property,  anq 
were  so  restrained  by  the  Courts  of  Equity,  such  as  cutting 
down  timber  which  sheltered  the  house,  or  was  planted  to 
ornament  it  (/),  or  destroying  the  mansion  (g). 

This  kind  of  waste  is  termed  equitable  waste. 

By  the  Judicature  Act,  1873  (h),  it  is  enacted  that  "Ai 
estate  for  life  without  impeachment  of  waste  shall  noj 
confer  or  be  deemed  to  have  conferred  upon  the  tenant  foi 
life  any  legal  right  to  commit  waste  of  the  descriptioi 
known  as  equitable  waste,  unless  an  intention  to  confe 
such  right  shall  expressly  appear  by  the  instrumen 
creating  such  estate."  There  is  no  corresponding  claus 
to  provide  for  the  case  of  a  tenant  for  a  term  of  yean 
probably  because  the  case  could  very  seldom  arise,  a 
express  covenants  as  to  repairs  are  usually  inserted  in  a 
leases.  But  he  would  nevertheless  be  restrained  froi 
committing  equitable  waste  (i). 

The  rules  respecting  voluntary  waste  apply  to  a 
tenancies,  but  the  committal  of  an  act  of  voluntary  wasj 
by  a  tenant  at  will  at  once  determines  the  tenancy  (k),  ac 
renders  the  tenant  liable  to  an  action  for  trespass. 


V.  Howelh,  1  Camp 
Soden,  4  B.  &  Ad 


(rf)  Watherell 
227  ;  Emp»on  t 
665. 

{e)  LotDman'$  eate,  9  Rep.  10  b 
Bowlet'  ease,  11  Rep.  82  b;  2  Bl 
Com.  283  ;  Burgea  t.  Lamb,  16  Yes 
174;  10  R.  R.  150  ;  Cholmeley  v.  Pax 
t<m,  3  Bing.  211;  Cockerell\.  Cholmeley 
(S.  C.  In  Error)  ;  10  B.  &  C.  564 
Bac.  Ab.  Waste  (N) ;  Luke  of  Leeds 
T.  Earl  Amherst,  2  Phil.  117  ;  Mickle- 


thwaite  V.  MicklethwaiU,  1  De  G.  i:} 
504  ;  Morris  t.  Morris,  15  Sim.  o()j 
3  De  G.  &  J.  323 ;  Baker  v:  S»*ny^ 
13  Ch.  D.  179. 

(/)  Packington's  case,  3  Atk.  21a 
Q)     Vane  v.  Lord  Bantard,  2  Ve 

(A)  36  &  37  Vict.  c.  66,  s.  2o,  wbsi 

(i)  See  Bac.  Ab.,  Waste  (N).      I 

(A)  Hartutt  v.  Maitland,  16  M.  4:  | 

267.  ! 
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Permissive  waste  is  committed  when  buildings  are  allowed  Permusive 
,0  go  to  ruin  by  the  timber  therein  rotting,  or  walls  falling 
o  pieces  through  not  having  been  properly  plastered  (/). 
tierely  omitting  to  roof  an  unroofed  house,  or  leaving  land 
incultivated,  does  not  amount  to  waste  (m),  but  leaving  the 
anks  of  a  river  unrepaired  so  that  the  water  bursts  through 
nd  does  damage  amounts  to  waste  («). 

A  tenant  for  a  term  of  years  is  liable  for  permissive  ( 
'aste  only,  if  he  be  bound  by  a  covenant  to  repair  (o). 

An  action  for  permissive  waste  does  not  lie  against  a 
nant  from  year  to  year  (p). 

Nor  is  a  tenant  at  will  liable  for  permissive  waste,  the 
Qcertain  nature  of  his  tenure  freeing  him  from  liability  for 
pairs  (q). 

The  tenant  for  a  term  of  years  is  exempt,  by  statute,  from 
jibility  when  the  premises  are  destroyed  by  a  fire  caused 

cidentally.  The  14  Geo.  III.  c.  78  repeals  previous  statutes 
lid  enacts  (r),  "No  action,  suit,  or  process  whatever  shall 
'  had,  maintained,  or  prosecuted  against  any  person  in 

lose  house,  chamber,  stable,  barn,  or  other  building,  or 
(  whose  estate  any  fire  shall  accidentally  begin.  .  .  .  Pro- 
filed that  no  contract  or  agreement  made  between  landlord 
id  tenant  shall  be  hereby  defeated  or  made  void." 

"Accidentally"  here  does  not  include  "caused  by  negli- 

-  ice"  is). 
n  the  case  of  a  tenant  for  a  term  of  years  the  settlement  Liability  of 

•^  parties  to 

(juestions  likely  to  arise  with  regard  to  waste,  is  usually  ''^p*'''- 

Fyne  V.  Dor,  1  T.  R.  55.  years  is  liable  for  permissive  waste. 

\^)  Co.IAtt.  oSa;Sutton\.  Warren,  {p)  Torriano  v.Yoimnf,  6  C.  S^V.  8; 

&  "W.  466 ;  Bacon's  Abr.,  Waste  cf.  also  Auworth  v.  Johnson,  5  C.  & 

P.  239  ;  Leach  v.  Thomas,  7  C.  &  P. 

1)  Co.  Litt.  53b ;  also  Viner's Abr.,  327. 

te  (I).  {q)  Litt.,  s.  71. 

/  Eerney.Bemhoto,  4  Taunt.  764  ;  (V)  S.  86. 

!s  \.  Blagrave,  4  De  G.  M.  &  G.  (s)    1     Bl.     Com.    431 ;     Viscount 

see,  however,    the  recent  case,  Cantcrhury    v.     Attorney-General,    1 

'*v.J>«t,ies,  38  Ch.D.  499,  where  Phill.  315;  Filliter  v.   Fhippard,   11 

^'"■■j,  J.,  decided  that  a  tenant  for  Q.  B.  347. 
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to  repair. 


provided  for  by  express  covenants.  In  the  absence  of  every  j 
express  covenant,  the  tenant  is  bound  to  keep  the  premises  > 
in  some  repair,  the  extent  of  repairs  required  beinp 
governed  by  the  circumstances  of  the  case,  such  as  the 
length  of  his  term  and  the  nature  of  the  premises  (t) .  The 
landlord  is  under  no  obligation  whatever  either  to  put  or 
keep  the  premises  in  repair  (k).' 

The  Courts  give  effect  to  the  covenants  entered  into  by  the 
parties.      Many  questions  arise  as  to  what  such  covenants 
include,  and  there  are  many  decisions  on  the  meanings  to  l>e 
ascribed  to  the  various  terms  used.     Thus:  An  agreement 
to  leave  a  farm  "as  he  found  it  "  is  held  to  be  one  to  leave 
it  in  tenantable  repair  if  he  found  it  so  (x).     "  Should  anc 
would  substantially  repair,  uphold,  and  maintain  a  house,' 
includes  inside  painting  (i/) ;  "  habitable  repair  "  means  ; 
state   of  repair  reasonably  j&t  for  the  occupation  of  an  in 
habitant  (z);  "  external  repairs  "  include  boundary  walls  [a 
a  covenant  to  repair  a  house  does  not  include  laying 
floor  on  an  improved  plan,  nor  putting  on  a  new  roof  to  a 
old  house  (&).     Where  a  lessee   covenanted   to  repair  an 
maintain  the  premises  demised,  he  was  held  not  hable  i 
rebuild  a  house,  which  was  old,  and  had  to  be  pulled  dov 
owing  to  faults  in  the   foundations  (c).     Where  A.  agre 
with  B.  to  let  a  warehouse,  "  the  building  to  be  put  by 
into  good  tenantable  repair,  it  was  held  that  A.  was  n^ 


{t)  See  Leach  v.  Thomas,  7  C.  &  P. 
327 ;  Hornefall  v.  Mather,  Holt,  N. 
P.  C.  7;  17  R.  R.  589;  Heine  v. 
BemboWy  4  Taunt.  764 ;  Harnett  v. 
Maitland,  16  M.  &  W.  at  p.  262. 

(m)  Chappell  v.  Gregory,  34  Bear. 
250  ;  Gott  V.  Gandy,  23  L.  J.  Q.  B. 
1 ;  2  E.  &  B.  845  ;  Ardett  \.  PuUen, 
10  M.  &  W.  329. 

(jr)    Winn  v.  White,  2  "W.  Bl.  840. 

(y)  Monk  v.  Noyes,  1  C.  &  P.  265. 

{:)  Belcher  v.  Mclntogh,  8  C.  &  P. 
720 ;  2  M.  &  Rob.  186.  "  Good  tenant- 
able  repair  "  is  defined  by  Lopes,  L.  J., 
as  "  such  repair  as,  hanng  regard  to 


the  age,  character,  and  locali^  of  t 
house,  would  make  it  reasonably  fit  i 
the  occupation  of  a  reasonably-rainc 
tenant  of  the  class  who  would  be  lik 
to  take  it  "  (cf.  Proud/oot  r.  Ho 
25  Q.  B.  D.  at  p.  55;  the  deanit 
is  adopted  by  Lord  E»her,  M.  B., 
p.  52). 

(«)  Green  v.  Eales,  2  Q.  B.  225  ; 
L.  J.  Q.  B.  63. 

(ft)  Soxcard  v.  Leggatt,  7  C.  A-' 
613  ;  Weir  v.  Preedy,  67  L.  T.  J« 
395 

(c)  Lister  v.  Lane,  (1893)  8  Q 
212  (C.  A.). 
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jound  to  put  them  into  repair  for  any  particular  purpose, 
md  that  if  B.  required  any  extra  support  for  his  goods  he 
thould  have  called  A.'s  attention  to  it  while  the  repairs 
TOre  being  executed  {d).  Opening  doors  in  a  wall  and  keep- 
ng  them  open  (e),  pulling  down  a  wall  between  two  yards  (/), 
,re  breaches  of  covenants  to  repair ;  not  so  the  removal  of 
ixtures  which  can  be  replaced  at  the  termination  of  the 
enancy  (g). 

The  covenant  to  repair  generally  extends  to  all  buildings 
rected  on  the  premises  during  the  term,  unless  it  is  to 
3pair  the  "  building  demised,"  in  which  case  it  will  not 
iclude  after-erected  structures  (Ji). 

A  covenant  by  the  lessee  to  yield  up  all  *'  ways  and 
)ads "  in  a  coal  mine  in  good  repak  does  not  include 
ooden  sleepers  used  for  the  purpose  of  a  railway  ii). 
The  covenant  to  repair  may  be  a  conditional  one,  as 
here  the  defendants  agreed  to  keep  in  repair,  &c.,  "  the 
me  being  first  put  into  repair  by  the  plaintiff"  (k) ;  or  to 
pair  "  after  notice "  (/),  in  which  case  the  tenant's 
ibility  only  follows  on  the  performance  of  those  con- 
tions  respectively. 

The  duties  of  repairing  the  premises  in  the  case  of  a 
nant  from  year  to  year  are  not  regulated  by  covenants. 
.  some  cases,  however,  he  is  bound  by  some  covenants  in 
void  lease.  Thus,  where  a  corporation  by  their  agents 
leed  to  let  to  the  defendant  and  the  defendant  to  take 
itain  premises  for  three  years,  and  the  defendant  agreed 
put  and  maintain  the  premises  in  repair  and  so  give 


0  McClurev.  little,  19  L.  T.  287. 

e)  Doe  d.  Vickery  v.  Jackson,  2 
rk.  293 ;  Gauge  v.  Lockwood,  2 
&F.  115. 

f)  Doe  d.  Wetherell  v.  Bird,  6 
fe  P.  195. 

7)  Doe  d.  Burrell  v.  Davis,  15  Jur. 

h)  Cornish  v.  Cleife,  3  H.  &  C.  446 ; 
L.J.  Ex.  19;  llJur.,  N.  S.,  181; 


11  L.  T.  606  ;  13  W.  R.  389 ;  Hud- 
son V.  Williams,  39  L.  T.  632. 

(i)  Duke  of  Beaufort  v.  Bates,  3 
De  G.  F.  &  J.  381  ;  31  L.  J.  Ch.  481 ; 
6L.  T.  82;  10  W.  R.  200. 

(k)  NeaU  v.  RatcUffe,  15  Q.  B.  916  ; 
20  L.J.  Q.  B.  130  ;  15  Jur.  166. 

{I)  Horsfall  v.  Testar,  1  Moore, 
89  ;  7  Taunt.  385  ;  Baylisy.  Le  Gros,  4 
C.  B.,  N.  S.,  537  ;  4  Jur.,  N.  S.,  513. 
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them  up  at  the  end  of  the  term,  but  the  agreement,  though 
executed,  had  not  the  seal  of  the  corporation  aifixed,  it  -was 
held  that  the  tenancy  was  one  from  year  to  year,  and  thai 
the  tenant  was  liable  on  an  implied  promise  to  dehver  up 
the  premises  in  tenantable  repair  (m).  In  another  ca^e 
where  the  defendants,  having  for  several  years  paid  the 
rent  reserved  under  a  void  lease,  were  held  liable  to  repaii 
to  the  end  of  the  term  according  to  the  covenant  ir. 
the  lease  (n).  Generally  a  tenant  from  year  to  year  i- 
answerable  for  keeping  the  premises  in  fair  repair  (o) 
but  not  for  ordinary  wear  and  tear,  nor  if  they  be  burm 
down(_p).  I 

Connected  with  this  branch  of  the  subject  are  the  rule! 
relating  to  fixtures. 
Fixtures.  A   "  fixture "   meant   any   chattel    which   on   becomini 

aflSixed  to  the  soil — quicquid plantatur  solo  solo  cedit — becami 
part  of  the  realty.  The  term  "  fixtures  "  now  has  come  i 
mean  those  things  which  form  an  exception  to  the  abov 
rule,  and  which  may  be  removed  by  the  person  wh 
affixed  them  to  the  soil  (g).  Fixtures  may,  as  betwee 
landlord  and  tenant,  be  divided  into  three  classes,  oma 
mental  and  domestic  fixtures,  trade  fixtures,  and  agricul 
tural  fixtures.  The  rules  are  not  the  same  with  respect  1 1 
these  three  kinds  of  fixtures.  With  regard  to  ornaments 
and  domestic  fixtures  these  conditions  must  be  fulfilled :  th 
chattel  must  have  been  affixed  by  the  tenant,  and  be  of  a 
ornamental  character,  or  for  domestic  convenience ;  it  muf 
be  capable  of  being  removed  entire,  and  must  be  slight! 
affixed.      Such    things    as    grates,    ornamental    chimne 


I 


(m)  Eccle»\a»tieal  Commissioners  t.  318;  2  R.  R.  397  ;  Gregory  y.JTtghA 

Merrall,L.  R.  4  Ex.   162;  38  L.  J.  18  Ves.  331;  11  R.  R.  207,  PreM 

Ex.  93;    20  L.  T.  673;    17  W.   R.  \u. ;  Hussellv.  Shentoft,  3  Q.B.  H 

676.  {p)  Torriano  v.   Young,  6  C^  ^ 

(m)  Beale  v.  Sanders,  3  Ring.  N.  C.  8  ;  Horsefall  v.  Mather,  Holt,  N.  P. 

850;  5  Scott,  68;   3  Hodges,   147;  1  17  R.  R.  589;  Ferguson  v.  Nigh 

Jut.  1083.  gale,  2  Esp.  590;  5  R.  R.  757. 

(o)  Auworth  V.  Johnson,  5  C.  &  P.  [q)  Climie  v.    Wood,  37  L.  J.  ^ 

239;  Cheetham  v.  Sampson,  4  T.  R.  159  ;  L.  R.  3  Ex.  257. 


f 
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I  pieces,  wainscots  fastened  with  screws,  coppers,  &e.  (r). 
'Ah  outgoing  tenant  may  remove  an  ornamental  chimney- 
idece  put  up  by  himself  during  the  tenancy,  but  not  a  plain 
rhimney-piece  because  it  is  made  of  marble,  nor  has  he  any 
.light  to  remove  pillars  of  brick  and  mortar  built  on  a  dairy 
tloor  to  hold  pans,  although  such  pillars  are  not  let  into  the 
ground  (s). 

Window- sashes  which  are  merely  fastened  by  laths  nailed 
icross  the  frames  to  prevent  their  falling  out,  are  not  fixed 
0  the  freehold,  and  therefore  removable  by  the  tenant  (t). 
But  a  tenant  who  is  not  a  gardener  by  trade  cannot  remove 
in  ornamental  border  of  box,  planted  by  himself  on  the 
lemised  premises,  unless  by  special  agreement  with  his 
andlord  (»)• 

Similarly  such  articles  as  stoves  and  grates  removable 
dthout  injury  to  the  chimney-place  (x),  cornices  (?/),  book- 
iises,  and  such  like  furniture  fixed  by  screws  to  the  wall  (z), 
ells  (a),  and  iron  backs  to  chimneys  (6),  are  all  tenant's 
xtures. 

The  tenant  may  deprive  himself  of  his  right  to  remove 
xtures  by  covenant;  as,  if  he  undertake  to  "  yield  up"  in 
ood  repair  all  improvements  and  fixtures  (c). 
The  right  to  removal  is  lost  as  soon  as  the  tenant  ceases  Time  for 

°  tenant  to 

be  such,  and  becomes  a  "trespasser"  (d).    It  exists  so  ^^'^| 
ng  as  his  term  lasts  (e),  or  afterwards  provided  he  holds 


(r)  Grymes  v.  Boweren,  6  Bing. 
9.  As  to  the  limit  of  the  rule,  see 
fekhmd    v.   ButterfieU,    2   Bro.    & 

54  ;  22  E. R.  649. 
{*)  Bishop  \.  Elliott,  11  Exch.  113  ; 

L.J.  Ex.  229  (Ex.  Ch.). 
(0  Bex  V.   Hedges,  1  Leach,  C.   C. 
1;  2  East,  P.  C.  590(«). 
(tt)    Empson  v.   Soden,  4  B.   &:  Ad. 
.1. 

.<■)  Bex  V.  St.  Bunstan,  4  B.   &  C. 

//)  Avery  v.    Cheslyn,  3   A.    &  E. 
;)  Ex  parte  Quincy,  1  Atk.    477; 


Birch 
{a) 

(*) 
1141. 

(0) 

9  R. 
2  H. 
2   M, 

25  L. 
{d) 
153; 
450; 
SSL. 

394. 


V.  Dawson,  2  A.  &  E.  37. 
if/rfcv.  Btissell,  1  B.  &  Ad.  394. 
Harvey    v.    Harvey,     2     Str. 

Naylory.  Collinge,  1  Taunt.  19; 
R.  691 ;  Lumergue  v.  Bmnsey, 
&  C.  777  ;  West  v.  Blakeway, 
&  G.  729;  Burt  v.  Haslett, 
J.  C.  P.  201. 

Heap  V.  Barten,  21  L.  J.  C.  P. 
Minshall  V.  Lloyd,  2  M.  &  "W. 
Pugh  V.  Arton,  L.  R.  8  Eq.  626 ; 
J.  Ch.  619. 
Lyde  v.   Russell,    1    B.    &  Ad. 
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under  such   circumstances  that   he  is   still  considered  a 
tenant  (/). 

Where  a  lease  is  disclaimed  by  a  trustee  in  bankruptcy 
under  the  Bankruptcy  Act,  1883,  the  Court,  when  granting 
leave  to  disclaim,  makes  "  such  orders  with  respect  to 
fixtures,  tenant's  improvements,  and  other  matters  arising 
out  of  the  tenancy,  as  the  Court  thinks  just "  (g). 
^^  The  rights  of  the  tenant  to  what  are  termed  "trade" 

fixtures  are  more  extensive  than  those  to  ordmary  domestic 
or  ornamental  fixtures.  This  class  of  fixtures  arose  from 
the  benefit  the  public  at  large  derive  from  the  growth  and 
encouragement  of  manufacturing  industries.  No  security 
could  exist  for  capital  employed  in  trade  if  such  things  as 
steam  engines,  cranes,  &c.,  were  liable  to  become  the  pro- 
perty of  the  owner  of  the  soil  on  the  determination  of  the 
tenancy  at  an  uncertain  period,  say  the  death  of  the  land- 
lord of  a  tenant  for  life.  Certain  conditions  must  be  ful 
filled  in  order  that  the  articles  in  question  be  reckoned  as 
fixtures. 

These  conditions  are :  (1)  the  articles  must  be  or  have 
the  character  of  being  chattels  before  they  were  put  up; 

(2)  there  must  exist  a  "  custom  "  for  the  removal  of  such; 

(3)  the  removal  must  be  possible  without  the  chattel 
itself  being  destroyed,  or  injury  ensuing  to  the  estate. 
As  examples  of  trade  fixtures  we  have  colliery  machinery; 
including  fire  and  steam  engines  (/t) ;  soap-boilers'  vats| 
furnaces,  brewing  vessels,  bakers'  ovens  (t),  an  engine, 
and  boiler,  the  former  being  screwed  to  planks,  th( 
latter  fixed  in  brickwork  (k),  saltpans  fixed  to  a  bricl 
floor    with     mortar    (l).      Also    buildings    if    they    &H 

(/)  £z  parte   Stephens,  Re  Zavies,  Laicton  v.  Zatcton,  3  Atk.  13.             [ 

7  Ch.   D.  127;   Weeton  v.   JFoodeoek,  (i)  Toole's  case,  1  Salk.  368. 

7  M.  &  "W.  14.  (k)  Climie  v.   Wood,   L.  fi.  4  Ei 

(^)  46  &  47  Vict.  c.  52,  s.  55,  subs.  328 ;  38  L.  J.  Ex.  223.                    , 

3;   In   re  Moser,  13   Q.  B.  D.  738;  (/)  Zaicton   v.    Sahnon,   1    H.   Bl 

33  W.  R.  16.  259,  n. ;  2   R.  R.  764 ;  MatujMd  ^ 

{h)  Dudley   v.    Ward,  Xm\>.    113;  .B/«<-/t6«;«,  6  Bing.  N.  C.  438. 
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merely  accessory  to  machinery  (m),  greenhouses  built  by 
a  nurseryman  for  his  business  (?i),  also  trees  planted 
by  him  for  the  purposes  of  his  trade  (o) ;  but  he 
may  not  cut  down  those  which  have  actually  taken 
root  (p),  nor  remove  vines  if  they  are  used  for  another 
purpose,  viz.,  for  fruit-bearing  (q).  The  common  law 
rules  respecting  "  agricultural "  fixtures  are  not  so 
favourable  to  the  tenant  as  in  the  case  of  trade  fix- 
tures (r).  But  now  they  are  regulated  by  statutes. 
The  first  of  these  is  the  14  &  15  Vict.  c.  25  (1851), 
in  which  it  is  provided  that  buildings  and  machinery 
erected  under  certain  conditions  for  the  purpose  of 
trade  or  agriculture  shall  be  removable  by  the  tenant 
if  he  leave  the  farm  in  the  same  condition  as  when 
he  entered  on  it  (s).  Provisions  were  also  made  to 
give  the  landlord  the  option  of  purchase,  and  to  ascertain 
the  value  for  this  purpose. 

The  Agricultural  Holdmgs  Acts,    1875   and  1883,   will  |^^^^^*""' 
low  be   considered    in   so   far    as   they    relate   to  culti-  ■^*'**- 

ration   and  fixtures.      The   former   was   repealed  by  the 

atter,   but  not  retrospectively  (t),   so  will   only  be  men- 

ioned  incidentally. 
The  Agricultural  Holdings  Act,    1883  (w),  unUke   that 

)f  1875,  is    compulsory,   and  extends   to   agricultural   or 
III  Ktetoral  holdings   of  less   than   two   acres   in  extent  (x). 

(»«)_  Whitehead  v.  Bennett,  27  L.  J.       subject  is  discussed. 


.474 

m)  Penton  v.  Robart,  2  East,  88 
R.   R.   376 :  compare  Buckland  \ 
■  atUrfield,    2     Bro.    &     Bing.     54 
_I|2E.  E.  649. 

i!j|(o)  -tee  y.Risdon,   7   Taunt.    191 
i7  fi.   R.  484;  compare  Empson  v, 
oden,  4  B.  &  Ad.  655. 
i»  Oakley  v.  Monck,  35  L.  J.  Ex 
r ;  L.  R.  1  Ex.  159. 
(?)    Wardall  v.    Usher,    10    L.    J 

•  P.  316 ;  3  Scott,  X.  K.  508. 

('•)  Elices  V.    Mawe,   3   East,    38 ; 
R.  R.  523,  Preface  v.,  \-i.;  2  Smith's 

•  C.  182  (9th  ed.),  where  the  whole 


(s)  S.  3. 

\t)  46  &  47  Vict.  c.  61,  s.  62. 

(m)  As  to  land  imder  mortgage,  cf. 
53  &  54  Vict.  c.  57  ;  see  the  following 
cases  decided  on  the  Act  of  1883  : 
Masters  v.  Green,  20  Q.  B.  D.  807  ; 
SeoJieUy.mncks,  68  L.  J.  Q.  B.  147; 
Phillips  V.  Eees,  24  Q.  B.  D.  17; 
Paul,  In  re.  Ex  parte  Portarlington 
{Earl  of),  24  Q.  B.  D.  247  ;  Gough  v. 
Gough,  (1891)  2  Q.  B.  665  ;  Black  v. 
Clatj,  (1894)  A.  C.  368  (a  case  decided 
on  the  Scotch  Act). 

{x)  46  &  47  Vict.  c.  61,  ss.  54,  55  ; 
as  to  holdings  of  not  more  than  two 
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It  operates  not  only  in  the  case  of  all  tenancies  com- 
menced after  the  Act  came  into  force,  but  in  a  modified 
manner  to  tenancies  subsisting  at  that  date,  January 
1st,  1884.  A  yearly  tenancy  falls  under  the 
former  class  from  the  first  day  after  1883,  on 
which  either  landlord  or  tenant  could  determine  such 
a  tenancy  iy).  Should  the  tenant  not  quit  at  the  ter- 
mination of  his  tenancy,  but  enter  on  a  new  one,  he 
does  not  lose  his  right  to  compensation  for  improve- 
ments executed  during  that  tenancy,  but  may  claim  for 
them  on  leaving  at  the  determination  of  the  subsequent 
tenancy  {z). 

The  Act  does  not  extend  to  a  tenancy  at  will,  or  to 
one  for  a  less  period  than  one  year  (a),  nor  can  com- 
pensation be  recovered  for  improvements  executed  during 
the  last  year  of  a  tenancy,  unless  the  landlord  has 
assented  or  failed  to  object  for  a  month  after  having 
received  notice  from  the  tenant  to  begin  such  improve- 
ment (6). 

A  yearly  tenant  may  recover  for  any  improvements 
made  by  him  during  the  last  year  of  his  tenancy 
before  he  receive  notice  to  quit,  and  provided  he  give 
up  his  holding  in  due  course  in  pursuance  of  such 
notice;  and  any  tenant  may  recover  for  manuring, 
although  it  be   during  the   last   year   of  his  tenancy  (c). 

The  improvements  under  this  Act  are  divided  into 
three  classes.  The  first  comprises  buildings,  making 
pasture,  gardens,  water  meadows,  roads  and  bridges, 
and  improving  them,  watercourses  and  works  for  sup 
plying  water,  planting  osier  beds,  hops,  orchards,  and 
reclamation   of    waste  land,   and   a    few  minor  matters. 

acres,  cf.  also    the   Allotments    and  (y)  S.  61. 

Cottage    Gardens     Compensation    for  (z)  S.  68. 

Crops  Act,  1887  (50  &  51  Vict.  c.  26);  U)  S.  61. 

as  to  market  gardens,  cf.    58    &  59  lb)  S.  59. 

Vict.  c.  27.  (c)  S.  59. 
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The  second  class  consists  of  drainage ;  the  third  of 
boning  with  undissolved  bones,  liming,  chalking,  clay- 
ing, clay-burning,  and  marling  land,  consuming  on  the 
holding  feeding-stuff  not  produced  thereon  and  purchased 
manure  (rf). 

With  respect  to  the  three  classes  of  improvements  under 
this  Act,  the  tenant  is  entitled,  on  quitting  at  the  termi- 
aation  of  his  tenancy,  to  obtain  from  the  landlord 
3ompensation  estimated  at  such  an  amount  as  fairly 
©presents  the  value  of  the  improvements  to  an  incoming 
;enant.  That  portion  of  this  value  which  is  due  to  the 
apabilities  of  the  soil  is  not  to  be  taken  into  account  (e). 

With  respect  to  improvements  of  the  first  class,  this  right 

0  compensation  is  conditional  on  the  landlord's  consent 

laving  been  previously  obtained  in  writing,  and  since  25th 

iug.,  1883  (/).     This  consent   may   be   given   on   terms 

jreed  on  between  the  parties,  and  if  they  agree  to  any 

ompensation  at  the  termination  of  the  tenancy  for  such 

tnprovements,  then  such  compensation  shall  be  substituted 

Dr  that  under  the  Act  (/). 

In  the  case  of  improvements  of  the  first  class  made  before 

884,  and  since  1873,  if  the  tenant  be  not  entitled  to  com- 

ensation  under  the  previous  Act,  or  under  any  custom  or 

ontract,  he  shall  be  entitled  under  this  Act,  provided  the 

'mdlord  consents  thereto  in  writing  before  1883  (</). 

With  respect  to  the  second  class,  the  tenant  must  give  the 

mdlord  from  two  to  three  months'  written  notice  of  the 

uprovements  intended,  and  of  the  manner  in  which  he  pro- 

Dses  to  carry  them  out.     The  parties  may  then  agree  as  to 

hat  the  compensation  shall  be.     Failing  such  an  arrange- 

Pll  lient,  the  landlord  may  execute  the  improvements  himself 

'  id  charge  the  tenant  5  per  cent,  per  annum  on  the  outlay, 

■  he  may  recover  the  amount  by  a  charge,  recoverable  as 


(rf)  Schedule  I. 
{e)  S.  1. 


(/)  S.  3. 
(ff)    S.  2. 
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rent,  which  would  form  a  sinking  fund  and  pay  off  the 
charge  in  twenty-five  years,  based  on  a  rate  of  interest  of 
3L  per  cent,  per  annum. 

If  the  landlord  do  not  execute  the  improvements  within  a 
reasonable  time,  then  the  tenant  may  do  so  and  claim  com- 
pensation for  them.  It  is  also  open  to  the  parties  to  come 
to  an  arrangement  between  themselves  as  to  improvements 
of  this  class,  and  so  dispense  with  the  necessity  of 
notice  (h). 

With  respect  to  improvements  of  this  class  executed 
between  1873  and  1884,  the  same  rules  prevail  as  with 
those  of  the  first  class,  viz.,  that  compensation  be  not 
otherwise  provided  for,  and  the  landlord  consent  in  writing 
before  1885  (i). 

In  the  case  of  improvements  of  the  third  class,  no  notice 
to  the  landlord  is  requh*ed.  It  is  provided,  that  if  in  any 
"future"  tenancy  fair  and  reasonable  compensation  be  pro- 
vided for  by  agreement,  then  such  compensation  shall  be 
payable  instead  of  that  provided  for  by  the  Act,  and 
similarly  in  the  case  of  an  "existing"  tenancy  where  com- 
pensation is  not  otherwise  provided  for  (k). 

Generally,  where  compensation  in  the  case  of  an  existing 

tenancy  is  provided  for  by  custom,  agreement,  or  the  Act  of 

1875,  such  compensation  is  payable  instead  of  that  under 

the  subsequent  Act  (l). 

Landlord's         The  tenant  may  claim,  in  addition  to  compensation,  any 

right  of  If 

set-off.  sum  due  from  the  landlord  as  compensation  for  a  breach  of 
covenant;  and  the  landlord  may  set  oflf  any  benefit  he 
allowed  the  tenant  as  a  consideration  for  the  execution  of 
the  improvements — the  value  of  manure  that  would  havei 
been  produced  by  consumption  on  the  premises,  of  anyl 
hay,  roots,  &e.,  removed  during  the  last  two  years  o: 
the  tenancy — any  sums  due  for  rent,  waste,  or  breach  of 

(A)  S.  4.  (k)  S.  5. 

(0  S.  2.  (0  S.  5. 


LANDLORD  AND  TENANT. 


543 


30venant,  and  any  rates  or  taxes  payable  by  the  tenant. 
The  landlord's  claim  against  the  tenant  for  waste  or  bad 
ausbandry  is  limited  to  acts  done  during  the  last  four  years 
)f  the  tenancy  (m). 
"When  the   landlord   desires   to   make   certain  kinds  of  Landlord's 

right  to 

mprovements  specified  in  the  Act,  such  as  making  roads,  "wkeim- 

■^  -^  o  J    proveraents. 

juilding  cottages,  opening  mines,  &c.,  he  may  give  notice  to 
|uit  as  to  a  part  of  the  holding  which,  within  twenty-eight 
lays,  the  tenant  may  accept  by  written  notice,  as  a  notice 
0  quit  for  the  entire  holding.  Should  he  not  do  this,  he 
)ecomes  entitled  to  a  reduction  in  his  rent,  which  is  to  be 
ettled  by  agreement  or  by  reference  without  appeal  (n). 

Fixtures  set  up  between  1874  and  1884  come  under  the 
)rovisions  of  the  Act  of  1875  ;  but  those  set  up  after  1883 
.re  governed  by  the  following  provisions  (o) : — 

"Where  a  tenant  affixes  any  engine,  machinery,  fencing,  Affixing 
r  other  fixture,  or  erects,  under  certain  conditions,  any  &c. 
•uilding,  such  becomes  his  property,  and  may  be  removed 
y  him,  on  quitting  his  holding,  provided  that  he  give  the 
andlord  a  month's  written  notice,  pay  all  rent  and  dis- 
harge  all  obligations,  shall  not  do  any  avoidable  damage 
y  such  removal,  and  shall  make  good  any  damage  so 
aused.  The  landlord  may  elect,  before  the  expiration  of 
16  notice,  to  purchase  the  fixture  at  a  price  which 
-presents  its  fair  value  to  an  incoming  tenant. 

Another  duty  the  tenant  owes  to  his  landlord  is  that  of  Rent, 
aying  "  rent."     This  obligation  follows  from  the  creation 
f  the  tenancy.     The  words  "yielding  and  paying"  in  a 
emise  amount  in  law  to  a  covenant  to  pay  rent  (p). 

Eent  has  been  defined  to  be  "  an  annual  retmTi  made 
y  the  tenant  either  in  labour,  money,  or  provisions,  in 
3tribution  for  the  land  that  passes"  (q).     "It  is  defined 

'  (w)  S.  6.  7  East,  237 ;  3  Smith,  269 ;  8  R.  R. 

>)  S.  41.  623  ;  and  see  9  R.  R.  104  n. 

[o)  S.  34.  {q)  Chief   Baron  Gilbert's  Treatise 

.»  Iggulden  v.  Maij,  9  Ves,  330  ;       on  Rent,  p.  9. 
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to  be  a  certain  profit  issuing  yearly  out  of  lands  and 
tenements  corporeal "  (r).  It  may  consist  of  manual  labour, 
as  to  plough  a  certain  quantity  of  land  yearly  (s).  Rents 
may  consist  of  the  services  of  cleaning  a  parish  church 
and  ringing  the  bell  (t)  ;  or  a  royalty  on  bricks  made  in 
a  certain  brickfield  (ii). 

Rent  must  be  reserved  out  of  something  to  which  the 
lessor  can  have  recourse  to  distrain,  consequently  cannot 
be  reserved  out  of  incorporeal  hereditaments  (x)  (but  such 
a  reservation  as  a  contract  may  bind  the  lessee  (?/) ) :  nor 
out  of  goods  (z). 

Eent  must  be  reserved  to  the  lessor.  As  laid  down  by 
Littleton,  "  No  rent  (which  is  properly  said  a  rent)  may  be 
reserved  upon  any  feoffment,  gift  or  lease,  but  only  to  the 
feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to  their  heirs, 
and  in  no  manner  it  may  be  reserved  to  any  strange 
person"  (a). 

It  must  also  be  certain ;  if  not  fixed,  must  be  ascertain- 
able by  the  reservation  (h).  The  rule  is,  "  That  no  distress 
can  be  taken  for  any  services  that  are  not  put  into  a 
certainty,  nor  can  be  reduced  to  a  certainty  ;  for  id  cerhm 
est  quod  cerium  reddi  potest,"  as  "to  shear  all  the  sheep 
depasturing  within  the  lord's  manor  "  (c). 

Payments  as  *'  rent "  which  are  not  strictly  so,  such  as  a 
percentage  on  outlay  on  improvements  to  be  made  by  th( 
landlord  (d),  payments   reserved   on  an  assignment  of  a 

(r)  2  Bl.  Com.  4L  (a)  See  also  Oates  v.  Frith,  Hob 

(»)  1  Inst.  142  a.  130;  Do*  d.   Barber  v.  Zanfrenee,  ' 

(t)  Doe    d.    Edney  v.    Benham,  7  Taunt.  23 ;    Gilbertson  v.  Siehardt,  • 

Q.  B.  976 ;  14  L.  J.  Q.  B.  342.  H.  &  N.  277. 

(m)  Beff.   V.    Westbrook,    10   Q.    B.  {b)  Co.  Litt.  142  a. 

178  ;  16  L.  J.  M.  C.  87.  \c)  Co.  Litt.  96  a.     Also  Parker  v 

{x)  Bmzard  v.    Capel,    8  B.  &  C.  Sarris,  1  Salk.  262;   Orby  v.  Mohun 

141 ;  2  M.  &  R.  197  ;  6  Bing.  150.  2  Vem.  531 ;  Riseley  v.  ByU,  11  M.  J 

(y)  JewePs  case,  5  Co.  3  ;  Co.  Litt.  W.    16 ;    Daniel  v.   Grade,  6  Q.  B 

47  a;  Bac.  Ab.,  Rent  (B) ;   Yin.  Abr.  145  ;  Reg.  v.  Westbrook,  10  Q.  B.  ITS 

Reservation  (B).  Follitt  r.  Forrest,  11  Q.  B.  949. 

(z)  3rd  resol.  Spencer's  ease,  5  Rep.  (rf)  Hoby  v.  Roebuck,  7  Taunt.  157     l(| 

17;  Newfnanv.  Anderton,  2  "S.U.  224;  17  R.    R.   477;   Lambert   v.  iVorn<     A 

Salmon  v.  Matthews,  8  M.  &  W.  827.  2  M.  &  W.  333.                                      *, 
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ase  (e),  are  not  recoverable  by  distress,  but  by  actions  on 

e  agreement  (/) . 

A  rent  reserved  in  general  terms,  without  specifying  any  wiien  pay- 

ne  for  payment,  will    be  payable   at    the  end  of    each 

!ar  (</),  even  when  a  subsequent  parol  understanding  is 

me  to  between  the  parties,  that  the  rent  is  to  be  paid 

larterly  (h). 

The  time  at  which  the  rent  is  payable  is  usually  regulated 

a  clause  in  the  lease,  which  dispenses  with  a  formal 
mand  (i).  In  the  absence  of  any  such  clause,  rent  must 
demanded  (in  order  to  create  forfeiture  for  nonpayment) 
fore  and  up  to  sunset  (k),  on  the  day  on  the  morning  of 
lich  it  became  due(Z).  If  the  demand  be  made  any 
I  Dner  on  that  day  it  will  be  bad  (in). 
The  ordinary  rules,  respecting  the  payment  of  money 
e,  as  to  notes,  cheques,  &c.,  hold  good  with  the  payment 

rent  (w). 

The  rent  must  be  paid  to  the  landlord  in  person,  or  to 
3  duly  authorised  agent  (o) . 

When  the  landlord  is  one  of  several  joint  tenants,  he 
]  ly  (unless  the  lessee  have  notice  from  the  other  joint 
I  lants  not  to  pay  to  him)  receive  rent  from  the  lessee,  and 
j  '6  a  good  discharge  for  it  (p). 

When  rent  is  paid  under  a  covenant,  it  is  the  duty  of  the 
c,-enantor  to  seek  out  the  person  to  be  paid,  and  pay  or 

8  Taunt. 


;  Parmenter  v.  Webber, 

:  20  E.  E.  575. 

f)  Adams  v.  Sagger,  4  Q.  B.  D. 
« ;  41  L.  T.  224. 

I?)  2  Roll.  Abr.  449  ;  Cole  v.  Sury, 
rch,  264;  CoUett  v.  Curling,  16 
1 1.  Q.  B.  390. 

' )  Turner  v.   Allday,  Tyr.  &  Gr. 

Doe  V.  Masters,  2  B.  &  C.  490. 
Jii'ppa  V.  Mayo,  1  Wms.  Saund. 

ijUMe  V.  Bowater,   2  E.  &  B. 
:  22  L.  J.  Q.  B.  396. 
')  Boe  V.  Faul,  3  C.  &  P.   613; 
ks  V.  Fhillips,  5  H.  &  N.  183. 


(w)  Ward  v.  Evans,  2  Ld.  Raym. 
928;  Fearce  v.  Davis,  1  M.  &  Rob. 
365  ;  Cohen  v.  Hall,  3  Q.  B.  D.  371 ; 
47  L.  J.  Q.  B.  496 :  Everett  v. 
Collins,  2  Camp.  515;  11  R.  R.  785; 
Hopkins  V.  Ware,  L.  R.  4  Ex.  268 ; 
38  L.  J.  Ex.  147. 

(o)  Roper  v.  Bumford,  3  Taunt. 
76 ;  Browne  v.  Fowell,  4  Bing.  230 ; 
Goodland  v.  Blewith,  1  Camp.  477; 
10  R.  R.  731. 

(p)  Robinson  v.  Hoffman,  1  M.  &  P. 
474;  4  Bing.  562;  3  C.  &  P.  234; 
Harrison  v.  Barnby,  5  T.  R.  246 ; 
2  R.  R.  584 ;  Fowis  t.  Smith,  5  B.  & 
Aid.  850 ;  24  E.  R.  587. 
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tender  him  the  money  (q)  ;  when  there  is  no  covenant  t( 
the  contrary  effect,  the  rent  is  payable  upon  the  land  (r). 
Deductions  In  addition  to  the  cases  already  mentioned  {ante,  p.  52^ 
the  tenant  may  make  certain  deductions  from  his  rent 
These  other  cases  are  those  in  which  this  right  has  beei 
given  by  statute ;  the  tenant  being  primarily  responsibl 
for  the  payment  of  certain  rates  and  taxes.  The  principa 
of  these  are  the  property  tax  and  income  tax  (on  amoim 
of  rent),  which  are  payable  by  the  tenant  on  behalf  of  th 
landlord  (s),  and  for  which  the  landlord  must  allow  th 
deduction  under  a  penalty  of  501.  Others,  such  as  certai 
rates  under  the  Public  Health  Act  (t),  and  the  Town 
Improvement  Clauses  Act  (w),  are,  in  the  absence  of  a: 
agreement  to  the  contrary,  if  paid  by  the  tenant,  to  b 
allowed  by  the  landlord.  In  tenancies  for  a  short  term  (x 
or  where  the  landlord  undertakes  and  neglects  to  pa 
them  iy),  the  poor  rates  come  under  the  same  category 

If  the  tenant  omit   to   deduct   from   his   next  rent  th 
amount  of  taxes  paid  on  behalf  of  the  landlord,  he  cannd 
subsequently  sue  for  it  as  money  paid  to  his  use  (z) ;  if 
deduct  it  from  the  next  rent  he  can  do  so,  unless  he  ha" 
entered   into   any  agreement   to   the  contrary  (a).     If  t 
premises  be  burned  down,  the  tenant  is  still  liable  to  p 
rent  for  them  (6). 

The  relationship  of  landlord  and  tenant  carries  with 
the  right  of  the  landlord  to  "  distrain  "  for  rent  due  (i 
awte,  p.  211).     There  are  certain  conditions  which  must 

{q)  Haldane  v.   Johmoti,    8   Exch.  Cumming  T.  Bedborough,  15  M.  & 

689  ;  22  L.  J.  Ex.  264  ;  17  Jur.  937.  438. 

(r)  Borough^ 8  eeue,  4  Co.  72  n.  (a)  Lamb  v.  Brewster,  4  Q.  B. 

(«)  5  &  6  Vict.  c.   35,  88.  73,  103,  220;  48  L.  J.  Q.  B.  421. 
and  8.  60,  Sched.  A.,  No.  IV.,  r.  9.  (A)  Baker  v.  Holtzapffel,  4  Tauj 

{t)  38&39  Vict.  c.  55,  88.  104,214,  45;    18  Ves.   115;    13   R.   R.  55! 

257.  Jzon  V.  Gorton,  5  Ring.  N.  C.  501  ^ 

(m)  Ibid,  8.  160;    10  &  11  Vict.  c.  Am.   39;    7  Scott,  537;    Belftmr 

34,  8.  46.  Weston,  1  T.  R.  310 ;  1  R.  K.  21i 

{x\  32  &  33  Vict.  c.  41,  8.  1.  Hare  v.  Groves,  3  Anst.  687 ;  4  B.  r 

(y)  Ibid.  8.  8.  835. 

(z)  Graham  v.  Tate,  1  M.  &  S.  609 ; 
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ilfilled  before  this  right  becoraes  available  for  the  land- 
ncl.  The  rent  must  be  certain,  and  there  must  be  an 
etual  demise  (c),  or  the  tenant  must  have  entered  into 
ossession  under  an  agreement  which  can  be  specifically 
iiforced,  and  which  gives  a  power  of  distress  to  the 
ndlord  (d). 

The  right   exists   by  common   law  during  the  tenancy  Distress. 

ily  (e).    Hence,  in  Lord  Coke's  time,  the  rent  for  the  last 

larter  was  reserved  in  advance  (/),  for  if  it  were  payable 

Ladyday  and  Michaelmas,  the  term  would  have  ended 

e  moment  the  rent  was  due,  and  so  the  landlord  would 

ive  lost  his  remedy ;  even  though  the  tenant  continued  in 

cupation  after  the  determination  of  his  tenancy  (g).     Now 

is  provided  by  statute  (h),  that  "any  person  having  rent 

arrear,  or  due  upon  any  lease  for  life  or  lives,  or  for 

,  ars,  or  at  will,  ended  or  determined,  may  distrain  for 

cb  arrears  after  the  determination  of  the  said  respective 

lises,  in  the  same  manner  as  they  might  have  done  if 

3h  lease  had  not  been  ended  or  determined;  provided 

3h  distress  be  made  within  six  calendar  months  after  the 

:ermination  of  such  lease,  and  during  the  continuance  of 

ih  landlord's  title  or  interest,  and  during  the  possession 

c'the  tenant  from  whom  such  arrears  become  due." 

This  right  also  exists  in  the  case  of  a  tenancy  at  will, 

vided  there  be  a  yearly  rent  reserved  (i),  and  also  with 

eekly  tenancy  {k).     The  rent  must  be  certain,  i.e.,  must 

calculable  (Z).     The  rent  must  not  only  be  due,  but  in 

Eeffan    v.    Johnson,    2    Taunt.  (/)  Co.  Litt.  47  b. 

Sunk  V.  Hunter,  5  B.  &  AM.  {g)    Williams  v.  Stlven,  9  Q.  B.  14. 

:    24    R.    R.    390  ;    Knight    v.  \h)  8  Anne,  c.  14,  ss.  6,  7  (c.  18  in 

«,  3  Bing.  361 ;  RiseUy  v.  Ryle,  Rev.  Ed.). 

'  f-  &  "W.  16  ;  Hancock  v.  Austin,  (t)  Morton  v.    Woods,  L.  R.  3  Q.  B. 

'■    B.,  N.  S.,  634;  Regnart  y. Porter,  658  ;  4  lb.  293  ;  37  L.  J.  Q.  B.  242  ; 

'?•  -151.  38  lb.  81. 

Wahh  V.  Lonsdale,   21   Ch.  D.  {k)   Yeoman  v.  Ellison,  L.  R.  2  C.  P. 

■  '2  L.  J.  Ch.  2 ;  46  L.  T.  858  ;  681 ;   36  L.  J.  C.  P.  326. 

I   .  R.  109  ;  Lee  v.  Smith,  23  L.  J.  {I)  Ante,  p.  544 ;  Doe  d.  Edney  v. 

■^98.  Benham,    7    Q.    B.    976;     Selby    v. 

Co.  Litt.  47  b.  Greaves,  L.  R.  3  C.  P.  594,  603. 
I 
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arrear,  so  the  landlord  cannot  distrain  until  the  day  after 
that  on  which  the  rent  was  payable  (m).     If  there  be  no 
express  agreement,  as  the  right  to  distrain  arises  by  commoir 
law  from  the  mere  relationship  of  landlord  and  tenant,  the 
former  must  have  a  reversion  in  himself  to  entitle  him  to 
distrain.     It  does  not  matter  how  short  it  be.     For  instance: 
A  tenant  from  year  to  year,  underletting  from  year  to  year, 
has  a  sufficient  reversion  to  entitle  him  to  distrain  (n),  bul 
not  so  a  lessee,  who  has  resigned  the  whole  of  his  interest  {<>) 
Again,  where  A.,  lessee  of  two  farms,  agrees  with  B.  that  lu 
should  have  them  during  the  leases,  B.  to  remain  tenant  t( 
A.  during  that  period,  B.  took  possession  and  paid  oin 
year's  rent  to  A.,  who  afterwards  distrained  for  rent  ii 
arrear,  it  was  held,  that  as  the  agreement  amounted  to  aj 
assignment  of  all  A.'s  interest,  he  had  no  reversion  whicl 
entitled  him  to  distrain  (j)).     Similarly,  where  the  lessor' 
term   expired   on   11th    Nov.,  and    he   let   the   premise 
from  11th  Sept.  to  that  day,  by  a  verbal  agreement,  fc 
a  certain  rent  payable  immediately,  it  was  held,  that  b 
letting  for  the  ivhole  of  his  term,  he  had  lost  the  right  t 
distrain  (q).     Since  the  right  to  distrain  is  incident  to  iA\ 
reversion,  the  landlord  loses,  on  assigning  his  interest,  tc 
right  to  distrain  for  rent  due  up  to  the  date  of  assignmen 
He  can  only  recover  it  as  a  debt  (r).     On  the  death  of  tl{ 
lessor,  his   executor   or  administrator  has  by  statute  (I 
power  to  distrain  during  the  continuance  of  possession  j 
the  lessee,  and  within  six  months  of  the  determination  I 
the  lease,  for  all  rent  due  to  the  lessor  during  his  lifetime! 
Distress  may  be  made   by  a  mortgagee,  provided  tj 


(m)  Dibble  v.  Bowater,  22  L.  J. 
Q.  B.  396. 

(«)  Curtis  V.  Wheeler,  Moo.  &  M. 
493. 

(o)  Cooper^s  case,  2  Wils.  375. 

{p)  2*ari/ienter  v.  Wehhvr,  2  Moore, 
656;  8  Taunt.  593;  20  It.  R.  575. 

{fl)  Preece  v.  Corrie,  5  Bing.  24 ;   2 


M.  &  P.  57.  See  also  Pollock  t.  SU 
9  Q.  B.  1033  ;  Williams  v.  Hajf*c<^ 
1  E.  &  E.  1040;  28  L.  J.  Qi 
374. 

(>•)  Fliffht  V.  Bentleij,  7  Sim.  I 
Stavelv  V.  Allcock,  16  Q.  B.  636:  ' 
L.  J.  Q.  B.  320. 

(«)  3&4  WUl.  4  c.  42, 88.37, 3^ 
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elationship  of  landlord  and  tenant  exist  between  him  and 
the  occupier  (0  ;  and  a  mortgagor  may  distrain  when 
privity  of  estate  exists  between  him  and  the  tenant,  as 
where  the  latter  is  estopped  from  denying  the  mortgagor's 
title  (m). 

The  landlord  cannot  as  a  general  rule  distrain  a  second 

time  for  the  same  rent.     "  There  is  nothing  more  clear," 

said  Baron  Parke  in  Bagge  v.  Maichy  {x)-,  "  than  this,  that  a 

oerson  cannot  distrain  twice  for  the  same  rent.     .     .     . 

But  if  there  is  a  fair  opportunity,  and  there  is  no  lawful  or 

egal  cause  why  he  should  not  work  out  the  payment  of  rent 

jy  reason  of  the  first  distress,  his  duty  is  to  work  it  out  by 

he  first  distress,  and  he  cannot  distrain  again.     .     .     . 

Che  principle  upon  which,  as  a  general  rule,  a  landlord 

lannot  distrain  twice  is,  that  he  must  not  vex  his  tenant  by 

he  exercise  upon  two  occasions  of  this  summary  remedy." 

'Lawful  or  legal  cause  "  would  consist  in  such  circumstances 

is : — that  the  landlord  mistook  the  value  of  the  goods,  such 

)eing  uncertain  (i/),  or  the  value  of  the  cattle  taken  (where 

attle  are  distrained)  was  not  sufficient  (z),  or  the  tenant 

)revented  the  landlord  from  realising  the  value  of  the  goods 

listrained  (a).     Another  class  of  exceptions  are  those  cases 

vhere  the  landlord  abandons  the  distress  either  through 

eing  induced  to  do  so  by  the  false  representations  of  the 

?nant  {h),  or  for  his  accommodation  at  his  request  (c). 

Generally  the  landlord  may  distrain  any  goods  he  finds 
n  the  premises,  because  he  is  supposed  to  give  credit  to  a 

t)  Moss    V.    Gallimore,    1    Smith,  (j:)  8  Exch.  641 ;  22  L.  J.  Ex.  236; 

C,  p.  604  (9th  ed.) .    See  also  Rogers  Owens  v.  TVynne,  4  E.  &  B.  579. 

Humphreys,  i:  A.  &  E.  314;  44&4o  {y)  Hutchins  v.  Chambers,  1  Burr. 

t.  c.  41,   s.  18  ;   Doe   v.  Boulter,  589. 

A.  &  E.  675;   Evans  v.  Elliot,  9  (z)  17  Car.  2  c.  7,  s.  4. 

^  E.  342  ;  Corbett  v.  Plowden,  25  («)  Lee  v.  Cooke,  3  H.  &  N.  203 ; 

.  D.  678  ;  54  L.  J.  Ch.  109 ;  Morton  27  L.  J.  Ex.  337. 

Woods,  37  L.  J.  Q.  B.  242 ;  L.  R.  [b)   Wollaston  v.  Stafford,  15  C.  B. 

Q.  B.  658 ;  Clowes  v.  Siighes,  L.  R.  278.                                                „  _. 

Ex.  160 ;  39  L.  J.  Ex.  62.  {c)  Thwaites  v.  Wilding,  12  Q.  B.  D. 

u)  Alchorne  v.  Gomme,2  Bing.  54  ;  4  ;    53  L.  J.  Q.  B.  1 ;  49  L.  T.  396. 

tlkinson  v.  Hall,  3  Bing.  N.  C.  508.  See  Eagge  v.  Mawby,  supra. 
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visible  stock,  he  ought  to  have  recourse  to  everything  that 
he  finds  there  {d). 
Things  pri-        To  this  rule  there  are  exceptions  which  may  be  divided 

vileged  from 

distress.  into  two  classes — (1)  things  privileged  absolutely,  and  (2) 
those  protected  only  in  a  qualified  manner.  The  former 
class  include  fixtures,  since  they  are  part  of  the  thing 
demised,  and  other  things  which  are  in  the  eye  of  the  law 
part  of  the  estate,  such  are : — keys,  windows  and  charters 
concerning  the  realty.  By  a  common  law  rule  things  could 
not  be  distrained  which  could  not  be  restored  in  the  same 
condition  (e). 

Wightman,  J.,  says,  **  Whether  the  tenant  might  or  might 
not  remove  fixtures  is  one  question,  whether  or  not  the  goods 
could  be  restored  in  the  same  condition  and  are  distrainable. 
is  another"  (/).  Formerly  the  landlord  had  to  remove  the 
goods  distrained  from  the  premises ;  as  these  chattels  were 
((■^  j  only  a  pledge,  hence  the  rule  arose  that  things  which  could 
not  be  restored  in  the  same  condition  were  exempt  from 
distress.  Besides  the  nature  of  the  attachment  to  the 
I  freehold,  the  object  of  such  annexation  must  be  considered ; 

;  whether  it  was  to  improve  the  inheritance,  or  to  ensure  the 

more  complete  enjoyment  of  it  as  a  chattel  {g),  those  affixeii 
for  the  former  purpose  are  not  liable  to  be  distrained  (/<)• 
'.  Another  class  of  things  which  cannot  be  distrained,  art 

1  ^         those  which  are  delivered  to  a  person  exercising  a  publii 

I  trade  to  be  worked,  carried,  wrought  up  or  managed  in  tlu 

j  way  of  his  trade  or  employ.     These  things  are  privileged  fo) 

i  the  sake  of  trade  and  commerce  (t).     Such  are : — a  hor»' 

.  {d)  Gorton  v.  Falkner,  4  T.  R.  per  (A)  Darby  t.  Harris,  supra;    i'l' 

■••  Lord  Ketiyon,  at  p.  567  ;  2  R.  R.  463.  v.  Shew,  4  B.  &  Aid.  206  ;    Walmlt, 

i  (e)  Judgment  of  i'ar/ttf,  "R./mHella-  v.  Mibie,  7  C.  B.,  N.  S.,  US;  W<» 

I  well  V.  Eastwood,  6  Exch.  on  p.  311 ;  v.  Eewett,  8Q.  B.  913;  Laney.  JHtw 

I  quoting  Gilbart  on  Distress  and  Co.  3  C.  B.  776 ;    Water/all  v.  Peniitom 

^  Litt.  47.  6  E.  &  B.  876 ;  28  L.  J.  Q.  B.  100. 
[t                                    (/)  Darby  v.  San-is,  1  Q.  B.  899.  (•)  Simpson  v.  Martopp,^^ iiiea, 613 

i  Q)  Hellawell  v,  Eastwood,  6  Exch.  See  also  1  Sm.  L.  C.  463,  to  which  ti 

•J  295,  310 ;    Holland  v.  Hodgson,  L.  R.  reader  is  referred  for  the  law  as  to  ei 

}  7  C.  P.  333-340.  ceptions  to  distress. 
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^landing  in  a  blacksmith's  shop  to  be  shod ;  com  deHvered  to 

miller  to  be  ground  (A;);   cattle  sent  to  a  butcher  to  be 

dlled  (1);  goods  to  a  carrier  to  be  carried  {m);  or  to  an 

luctioneer  to  be  sold  upon  his  own  premises  (n) ;   goods 

)ledged    with    a    pawnbroker   (o),    or  deposited  for  safe 

ustody,  as  furniture  at  a  depository  (p) ;  or  goods  with  a 

yharJBnger  (?),  or  granary-keeper  (r).      "  The  exception  has 

»een  acted  on  for  so  many  years  that  it  is  impossible  now  to 

xtend  it  by  judicial  decision,"  said  Lord  Herschell,  L.  C, 

1  Clarke  v.  Millwall  Dock  Co.,  in  which  case  it  was  held 

hat  a  vessel  in  the  process  of    being  constructed,  and 

aid  for    by  the    owner  as    the   work    progressed,   was 

ot  privileged    from  being  subject  to  distress,  not  having 

een  "  delivered  "  to  the   builder  (s). 

In  the  case  of  an  innkeeper,  the  goods  and  horses  of 

lis   guests    at   the  inn    are   privileged   so   long  as  they 

're  on  the  premises  (t).     Again,  things  which  are  actually 

1  some  person's  use  are  privileged,   in  order  to  prevent 

eaches  of  the  peace  occurring  in  the  attempt  to  carry 

jit  such   a   distress  (u).     Goods   in   the   custody  of   the 

iw  are  exempt   (x),    except   where  growing   crops   have 

en  seized  and  sold  under  an  execution,  in  which  case  so 

ng  as  they  remain  on  the   land,  they  are  hable  to  be 

ptrained  for  rent   which   became  due   after  the  seizure 

lid  sale  (?/). 

By  statute,    more    exceptions    have   been    established. 

)  Co.  Litt.  47  a.  283. 

Brown  v.    Shevill,  2  A.  &  E.  (>•)  Mathias  v.  Memard,  2  C.  &  P. 

353. 

0  Gisbourn  Y.Surst,  1  Salk.  250.  (*)  17  Q.  B.  D.  494,  500. 

0  Adatns  v.   Grane,  1  Cr.  &  M.  {t)  Bac.    Ab.,    Inns   ^    Innkeepers 

:  »^«ja»j«  v.J5o/»j«s,  8  Exch.  861.  (B),   Robinson    v.     Walter,   3    Bulst. 

to  limit   of    exception,   Lyons  v.  269. 

■>tt,  1  Q.  B.  D.  210;    45  L.  J.  iu)  Co.    Litt.   47    a;    Simpson   t. 

!^-  159.  Hartopp,  1  Sm.  L.  C.  463  ;  Field  v. 

Swire  V.  Leach,  18  C.  B.,  X.  S.,  Adums,  12  A.  &  E.  649,  ante,  p.  210. 

ix)  Co.    Litt.    47    a;     Wright    v. 

';  Miles  V.  Furber;  L.  E.  8  Q.  B.  Dewes,  1  A.  &  E.  641. 

42  L.  J.  Q.  B.  41.  {y)  14  &  15  Vict.  c.  25,  s.  2. 
7/  Thompson  v.  Mashitz,   1    Bing. 
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LcHlger'a 
goods. 


Gas-meter, 
&c. 


Under  the  Lodger's  Goods  Protection  Act  {z),  a  lodger, 
if  distress  be  levied  for  rent  due  by  the  immediate  to 
the  superior  landlord,  may  make  a  declaration  (and 
inventory)  that  his  immediate  landlord  has  no  proijerty 
in  the  goods  distrained,  and  that  such  goods  are  his  law- 
ful property ;  and  then  on  serving  such  declaration  on 
the  bailiff,  and  on  paying  to  the  superior  landlord  what- 
ever sum  he  may  owe  for  rent  to  his  immediate 
landlord,  his  goods  are  no  longer  liable  to  distress;  and 
any  further  detention  of  them  by  the  distramer  amounts 
to  an  illegal  distress. 

Under  the  law  of  Distress  Amendment  Act,  1888,  the 
wearing  apparel  and  bedding  of  a  tenant  and  his 
family,  and  the  tools  and  implements  of  his  trade,  to 
the  value  of  5/.,  are  exempted  from  distress  for  rent, 
except  after  the  expiration  of  seven  days  from  a  demanc 
for  possession  of  premises  in  respect  of  which  the  lease, 
term,  or  interest,  of  the  tenant  has  determined  (a),  an< 
if  such  are  taken  contrary  to  the  provisions  of  the  Act 
a  Court  of  Summary  Jurisdiction  may  make  a  summar] 
order  that  they,  if  not  sold,  be  restored  (b). 

Under  the  6  &  7  Vict.  c.  40  (c),  frames,  looms,  materiali 
or  tools  in  either  woollen,  worsted,  linen,  cotton,  flax 
mohair,  or  silk  manufactures,  are  exempt  from  distrain 
for  rent  under  any  execution  or  process  whatever,  unlea 
the  rent  for  which  distraint  is  made  be  owing  by  thi 
owner  of  the  loom  or  other  machine. 

By  the  Gasworks  Clauses  Act,  1847  (rf),  "the  under 
takers  may  let  for  hire  any  meter  .  .  .  and  an; 
fittings  for  the  gas  .  .  .  and  such  meters  and  fit 
tings  shall  not  be  subject  to  distress  .  .  .for  ran 
of   the  premises   where  the   same  may   be  used."     Thi 


I 


{z)  34  &  35  Vict.  c.  79. 

(a)  61  &  52  Vict.  c.  21,  s.  4,  and 
61  &  62  Vict.  c.  43  (the  County  Courts 
Act,  1888),  s.  147. 


(A)  58  &  59  Vict.  c.  24,  s.  4. 

(f)  S.  18. 

{d)  10&  11  Vict.  cl5,  g.  14. 
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provision   includes    such   articles    as    gas  -  stoves   let   for 
hire  {e). 
Rolling    stock   of    a   railway  company   employed    in  a  Rouing 

stock. 

jolliery  or  other  work,  is  not  liable  to  be  distrained 
:or  rent  due  by  the  parties  using  it,  provided  the  con- 
itions  requiring  the  owner  to  be  indicated,  be  complied 
vith  (/). 

By  the  Agricultural  Holdings  Act,  1883,    "  agricultural  Agricultural 
•r  other  machinery  which   is   the   bond  fide  property  of  iT  ^^' 
,  person  other  than  the  tenant,   and  is   on  the  premises 
f  the    tenant    under  a   honCi  fide  agreement  with    him 
ar  the  hire   or   use  thereof  in  the  conduct  of  his  busi- 
ess,  and  live  stock   of   all  kinds   which  is  the  bond,  fide 
roperty  of  a   person   other  than  the  tenant,   and  is  on 
de  premises  of  the  tenant  solely  for  breeding  purposes,    ^^'^''Y'-*^ 
hall  not  be  distrained  for  rent  in  arrear"  {g).  <-p 

The  second  class  of  exceptions  -privileged,  but  only  con- 
itionally,  consists  of  such  chattels  as  beasts  of  the 
lough,  sheep,  instruments  of  husbandry,  tools  not  in 
3tual  use  Qi).  They  cannot  be  distrained  so  long  as 
lere  are  other  chattels   sufficient  to  satisfy  the  demand. 

Under  the  Agricultural  Holdings  Act,  1883,  live  stock  at 
^istment  on  a  holding,  are  conditionally  exempt.     If  taken 

to  be  fed,  they  are  only  distrainable  for  the  amount  due 

-  their  feeding  (i). 

Corn,  hay,  straw  (A;),  and  growing  crops  when  ripe  (J), 

ough  not  distramable  at  common  law,  have  under  certain 

nditions  been  made  so  by  statute. 

Unless  the  tenant  make  an  agreement  to  the  contrary  (?«)» 

Gas  Light  #  Coke  Co.  v.  Hardy,  (i)  46   &  47   Vict.   c.   61,  s.    45 ; 

ppeal,  17  Q.  B.  D.  619.  London,  ^c,  Banking  Co.  v.   Belton, 

t'S  35  &  36  Vict.  c.  oO,  s.  3.  54  L.  J.  Q.  B.  568  ;  15  Q.  B.  D.  457  ; 

'  46  &  47  Vict.  c.  61,  s.  45.  Masters  v.  Green,  20  Q.  B.  D.  807. 

52  Hen.    3,   stat.  4;   Keen  v.  {k)  2  Wm.  &  M.,  Sess.  1,  c.  5,  s.  2. 

^t,  4  H.  &  N.  236 ;  28  L.  J.  Ex.  (/)  11  Geo.  2  c.  19,  ss.  8,  9. 

:  Xargett  v.  Mas,  1  E.  &  E.  439  ,  (m)  Daniel  v.  Stepney,  L.  R.  9  Ex. 

h.  J.  Q.  B.  143.  185  ;  22  W.  E.  662. 
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the  landlord  can  only  distrain  on  the  lands  out  of  which 
the  rent  issues  (n).  Thus,  where  the  chattel  distrained  is 
a  barge  lying  in  the  Thames,  attached  to  the  demised 
property  by  ropes,  it  was  held  that  the  distress  was  illegal, 
the  soil  of  the  river  bed  not  being  demised  (o).  By  the 
common  law,  however,  in  cases  where  the  tenant  drove 
cattle  off  the  premises  in  sight  of  the  landlord  coming  to 
distrain,  the  latter  could  follow  and  distrain  them,  although 
they  might  go  on  to  the  highway  (p).  By  the  Statute  of 
Marlbridge,  no  one  save  the  king  can  distrain  "  out  of  his  fee, 
nor  in  the  king's  highway,  nor  in  the  common  street "  (5). 
Property  If  the  tenant,  after  the  rent  has  become  due  (r),  fraudu- 

fraudulently 

remored.  lently  or  clandestinely  remove  his  own  (s)  chattels  off  the 
premises,  and  there  be  not  sufl&cient  to  distrain  left  (t), 
then  the  landlord  may  within  thirty  days  take  and  seise 
such  goods,  w^herever  found  (?<).  And  the  landlord  may 
also  distrain  the  cattle  or  stock  of  his  tenant  feeding  upon 
any  common  appendant  or  appurtenant,  or  in  any  way 
belonging  to  the  demised  premises  (x).  The  rent  must  be 
in  arrear  at  the  time  the  goods  are  removed  {y). 
Distress-  The  landlord  may  distrain  by  an  agent  or  baihff  {2),  and, 

when  made,  of  courso,  also  personally.  The  distress  must  be  made 
between  sunrise  and  sunset  (a),  and  the  premises  must  be! 
(except  in  the  case  of  fraudulent  removal  (h) )  enteredl 
without  breaking  open  an  outer  (c)  door  or  a  window  (d). 

(«)  Com.  Dig.,  DUtress  (A.  3).  {z)  Handle  v.  Deane,  2  Lutw.  1496; 

(o)  Cojwr/v..fiM*;arrf,6Bing.  150;al8O  Cary    v.    Matthews,    1     Salk.    191; 

C»«twj//iamv.Ctfy«-16,L.T.,N.S.,640.  TrevilUan  v.  Fine,  11  Mod.  112. 

Cp)  Co.  Litt.  161  (a).  (o)  Co.  Litt.  142  a;  7  Rep.  7  aa   m 

{q)  52  Hen.  3  e.  15.  Aldenburgh  v.  PeapU,  6  C.  &  P.  212  i   » 

(r)  Rand  v.  Vauyhan,  1  Ring.  N.  C.  Tatton  v.  Barke,  Nixon  v.  Freeman\   ■> 

767  ;  Dibble  v.  Sowater,  2  E.  &  B.  564.  5  H.  &  N.  647  ;  29  L.  J.  Ex.  271. 
(«)  Fletcher  v.  Marillier,  9  A.  &  E.  (*)  Setnayne't  ease,  1  Sm.  L.  C  H-' 

457;   Thornton  v.  Adams,  5  M.  &  S.  (c)  Brown  v.  Glenn,  16  Q.  B.  2.)4  4 

38;  17R.  R.  257.  20  L.   J.   Q.   B.   205;    Browning  y 

(t)  Parrey  v.  Duncan,  M.  &  N,  633 ;  Dann,  Bull.  N.  P.  81.     See  judgment 

7  Bing.  243.  of  Bowen,  L.  J.,  American  Must  Cun 

(m)  U  Geo.  2  c.  19,  ss.  127.  poration  v.   Hendry,  62  L.  J.  Q-  Bj 

(z)  Ibid.  8.  8.  388 ;  also  Hodder  v.  WiUiams,  (18»» 

(y)  Rand  t.  Vatighan,  1  Bing.  N.  C.  2  Q.  B.  663  (C.  A.). 

767.  (rf)  Nash  v.  Lueat,  L.  R.  2  Q.  B| 
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By  the  Law  of  Distress  Amendment  Act,  1888,  the 
)aiUff  must  be  authorised  to  act  as  such  by  a  certificate 
n  writing  {e).  A  bailiff  or  other  person  distraining  may 
limb  over  a  fence  (/),  or  wall  enclosing  a  garden  {g),  and 
bus  get  to  the  building,  and  then  proceed  by  any 
.nfastened  door  or  open  window  to  effect  a  levy  in  the 
ouse. 

A  seizure  must  next  be  made  (Ji).  Any  chattel  may  be 
iken  hold  of  to  symbolise  the  seizure  of  the  whole  {i),  or 
ay  words  or  acts  which  amount  to  an  expression  of  an 
itention  to  distrain,  will  suffice  (k). 
Before  the  landlord  can  sell  (Z)  to  realise  the  amount  of 
mt  due,  he  must  serve  a  written  (m)  notice  of  the  distress 
1  the  tenant,  or  at  the  chief  mansion  house  (?i),  to  specify 
stinctly  the  goods  distrained,  and  the  amount  of  rent 
le  (o). 

The  appraisement  (the  necessity  for  which,  except  in  the 
.se  where  the  tenant  or  owner  of  the  goods  requires  it  by 
:iting,  is  now  abolished  {p) )  and  the  sale  cannot  take  place 
1  five  days  after  the  distress,  or  until  fifteen  days  after 
e  distress  if  the  tenant  makes  request  in  writing  to  the 
idlord  or  other  person  levying  distress,  and  gives  security 


' ;  Handcock   v.  Austin,  32   L.  J. 

P.  252  ;   Crabtree  v.  Hobinson,  15 

B.  D.  312;  54  L.  J.  Q.  B.  544. 

51  &  52  Vict.  c.  21,  s.  7.     By 

Distress  for    Kent    Eules,    1888, 

,it;  in  pursuance  of  s.  8  of  the  Act, 

H 1  certificates  are  either  special  or 

i!  eral ;  the  former   are  granted  by 

er  a  Judge  or  Registrar  of  a  County 

rt,  the  latter  by  a  Judge.     See 

Hogarth  v.  Jennings,  (1892)  1  Q. 

'07  (C.  A.).     As  to  cancellation,  see 

&  59  Vict.  c.  24,  s.  1.     A  penalty 

10/.  may  be  incurred  by  a  bailitf 

ig  without  such  certificate  ;  of.  Id., 


■)  Eldridge  v.   Stacey,    15  C.  B., 
5.,  458. 

)  Long  V.  Clarke,  (1894)  1  Q.  B. 
(C.A.). 
)  Eldi-idge  v.  Stacey,    15    C.  B., 


N 


N.  S.,  458. 

(i)  Dod  V.  Monger,  6  Mod.  215. 

\k)  Hutchings  v.  Scott,  2  M.  &  W. 
809 ;  Swann  v.  Earl  of  Falmouth, 
8  B.  &  C.  456  ;  WoodY.  Nunn,  5  Bing. 
10 ;  Cramer  v.  Mott,  L.  E.  5  Q.  B. 
357  ;  39  L.  J.  Q.  B.  172. 

[l)  Trent  v.  Hunt,  22  L.  J.  Ex. 
318  ;  9  Exch.  14. 

(/«)  Wilson  T.  Nightingale,  8  Q.  -B. 
1034. 

(w)  2  Wm.  &  M.,  Sess.  l,c.  5,  s.  1. 

(o)  Wakeman  v.  Lindsey,  14  Q.  B. 
625  ;  Kerby  v.  Harding,  6  Exch.  234. 
See  also  Moss  v.  Gallimore,  1  Doug. 
279,  1  Sm.  L.  C,  9th  ed.,  604. 

(j9)  51  &  52  Vict.  c.  21,  s.  5.  In 
its  stead  the  tenant  may,  on  written 
request,  and  at  his  own  cost,  have  the 
goods  removed  to  a  public  auction 
room  to  be  sold. 
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for  any  additional  cost  occasioned  by  such  extension  (q), 
during  which  period  the  goods  are  in  the  custody  of  the 
landlord,  who  is  responsible  for  them  (r).  For  this  purpose^ 
he  may,  except  in  the  case  of  com,  straw  (s),  or  growing 
crops  (i),  remove  them  off  the  premises  to  impound  them. 
Before  11  Geo.  11.  c.  19  was  passed,  the  consent  of  the 
tenant  was  necessary  to  impound  on  the  premises.  This 
is  now  no  longer  so  («). 

After  the  expiration  of  the  five  days,  if  the  owner  desires 

appraisement,  the  person  distraining  may  get  the  goods 

and  chattels  appraised  by  two  (x)  competent  (y)  persons, 

and  then  sell  for  the  best  price  to  be  obtained  (z). 

Assign-  Under  the  rules  of  the  common  law,  a  contract  could  not 

ments. 

be  assigned  (see  ante,  pp.  443,  444) ;  but  though  a  lease  i; 
a  contract,  still  it  creates  an  estate,  and  an  estate  could  In 
the  common  law  be  assigned,  either  by  act  of  parties,  or  1»> 
act  of  law.  If  the  landlord  make  an  assignment  of  hi; 
interest,  it  must  be  by  deed,  being  an  incorporeal  heredita 
ment  (a).  Formerly  the  tenant  had  to  attorn  to  the  nev 
landlord,  i.e.,  recognise  him  as  such  (b).  By  statute  thi 
is  now  no  longer  necessary.  The  assignment  is  complet 
without  it,  but  the  statute  protects  the  tenant  against  beinj 
made  liable  to  the  new  landlord  for  rent  due  after  ih 
assignment,  and  paid  to  the  old  landlord  in  ignorance  d 
it  (c).  Before  the  Statute  of  Frauds,  a  tenant  might  assigj 
his  term  by  parol,  since  that  time  every  assignment  miwj 
be  in  writing  {d) ;  and  by  the  Eeal  Property  Amendmeij 

iq)  51  &  52  Vict.  c.  21,  8.  6.  (z)    TFalter  v.  Rumball,  1  Ld.  E«rt 

(.)  Co.  Litt.  47  b ;  Bac.  Ab.,  Dis-  53  ;  Cook  v.  Corbett,  24  W.  B,  181.J 

tress  (D) ;    TFilder  v.  Speer,  8  A.  &  E.  (o)  Beelj/  v.  Pant/,  3  Let.  154,«b1( 

547  ;  Biffttell  v.  Clark,  29  L.  J.  Ex.  p.  400.                                                 ! 

257 ;    12   &    13    Vict.   c.   92,  s.   5  ;  (b)  Co.  Litt.  309  b.                      J 

Barffan  v.  Davi^,  2  Q.  B.  D.   118;  (c)  Mossr.  Gaminore,lDox^.i'] 

46  L.  J.  M.  C.  122.  1   Sm.  L.   C.   604;  Spencer's  easf. 

(s)  2  W.  &  M.,  Sess.  1,  c.  5.  Smith's  L.  C,  p.  65  ;  Scaltock  v.  H' 

[t)  11  Geo.  2  c.  19,  88.  8,  9.  ston,  1  C.  P.  D.  106;   45  L.  J.  C. 

(m)  S.  10.  125  ;  £vans  v.  Elliott,  9  A.  &  E.  3^ 

(x)  Allen  V.  Flickfr,  10  A. &E.  6iQ.  (d)   29   Car.    2   c.    3,   8.  3.     8 

(y)  £odm  v.  Bj/ton,  6  C.  B.  427.  Botting  v.  Martin,  1  Camp.  318. 
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ict,  all  assignments  (after  1st  Oct.,  1845)  of  chattel  interests 
a  any  tenements  or  hereditaments  must  be  by  deed  (e). 
ince  an  estate  was  assignable  and  a  contract  not,  it  followed 
oat  the  assignee  was  not  bound  by  the  covenants  contained 
the  lease.  To  remedy  this  state  of  affairs,  the  statute 
f  32  Hen.  VIII.  c.  34  was  passed,  which  gave  the  assignee 
f  the  reversion  the  same  rights  against  the  tenant  and  his 
ssigns  as  the  landlord  had  (/),  and  also  gave  to  the  tenant 
nd  his  assigns  the  same  remedies  against  the  reversioner 
ad  his  assigns,  as  they  would  have  had  against  the  original 

ndlord  (f/). 

This  statute  was  construed  to  refer  only  to  covenants  covenants 

•^  running 

hich  related  to  the  subject-matter  of  the  demise.  These  ]^^J  ^^ 
:e  said  to  "  run  with  the  land."  The  rules  on  the  subject 
:e  laid  down  in  Spencer's  case  (h),  and  have  already  been 
iTTimarised,  under  the  head  of  "  Covenants,"  in  Bk.  II., 
hapter  1  (i).  All  covenants  implied  by  law  run  with  the  ^• 
nd,  such  as  that  implied  from  the  words  "yielding  and 
lying"  in  a  lease  (k),  those  covenants  implied  under  the 
onveyancing  Act,  1881  (l),  a  covenant  that  the  lessee  shall 
iside  on  the  premises  (m),  or  one  implied  that  the  lessee 
lall  grind  at  the  lessor's  mill  all  corn  grown  on  the  lands 
;mised,  so  long  as  the  mill  belonged  to  the  same  person  («). 

.  where  a  landlord   covenanted  to  supply  the  demised 

emises  with  water,  it  was  held  that  the  covenant  ran  with 

6  land,  and  with  the  reversion  (o) . 

A  covenant  by  a  lessee  of  a  beerhouse  to  conduct  and 
anage  the  business  of  an  inn,  tavern,  or  beerhouse-keeper 

)  8  &  9  Vict.  c.  106,  s.  3.  402  ;  ffellier  v.  Cashard,  1  Sid.  266 ; 

/)  S.  1 ;  Spencer'' s  case  and  notes,  Giles  v.  Hoope}-,  Garth.  135. 

1    Smith's  L.   C,   p.   65,   is  the  {I)  44  &  45  Vict.  c.  41,  s.  7. 

lority  on  this  subject.  \m)   Tatem  v.  Chaplin,  2  H.  Black. 

')  S.  2;    see  also  44  &  45  Vict.  133;  3  R.  R.  360.     See  also  Mayor 

1,  ss.  10,  11.  ofCongUton  v.  Pattison,  10  East,  130. 

' )  Supra.    See  also  Maijho  v.  Btick-  («)  Vi/n/an  v.  Arthur,  1  B.  &  C. 

-',  Cro.  Jac.  438.  410,  2  D.  "&  R.  670. 

})  Ante,  p.  269,  et  seq.  (o)  Jourdaifi  v.  JFilsoti,  4  B.  &  Aid. 

;*■)  Williams   V.  Burrcll,   I    C.   B.  266 ;  23  R.  R.  268. 
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in  such  proper  and  orderly  manner  as  to  afford  no  ground 
or  pretext  whereby  the  licence  might  be,  or  be  in  danger  of 
being,  suspended,  discontinued,  or  forfeited  runs  with  th( 
lands  (p). 

But  if  the  covenant,  though  concerning  the  land  demised, 
be  one  relating  to  something  not  in  esse  at  the  date  of  th 
covenant,  it  will  not  bind  the  assignee  unless  the  words 
"  and  assigns  "  be  in  the  covenant  (q).  A  covenant  not  to 
assign  without  leave  of  landlord,  the  "  assigns "  being 
mentioned,  runs  with  the  land  (r) :  not  so  a  covenant  not  tc 
assign  (s). 

Since  by  an  assignment  by  the  tenant  pi-ivity  of  estaU 
between  him  and  the  landlord  ceases,  yet  privity  of  contraci 
still  exists  between  these  parties  (t),  consequently  the  tenant 
still  remains  liable  to  the  landlord  on  all  express  covenants 
Until  the  landlord  recognise  the  assignee  as  tenant,  he  car 
sue  the  former  tenant  in  debt  for  the  rent  (ii). 

Where  the  lease  is  not  by  deed,  the  statute  (32  Hen.  VIII 
c.  34)  does  not  apply ;  hence,  although  the  lessor  assign  hi; 
interest,  yet  his  right  of  action  against  the  lessee  remains  (.i) 
If  the  assignee  of  the  term  part  with  his  interest,  he  i 
liable  only  for  breaches  of  covenants,  running  with  th* 
land,  committed  while  he  held  (y),  since  his  liabihty  aros- 
from  his  connection  with  the  land.  During  this  period  tli 
assignee  is  bound,  as  regards  the  lessee,  to  pay  rent  ani 
perform  the  covenants  (z) .     This  duty  of  indemnifying  th 

{p)  Fleetwood  v.  Sull,  23  Q.  B.  D. 


35. 

(q)  Speticer^s  case  and  notes,  1  Sm. 
L.  C.,  9th  ed.,  p.  66 ;  Sampson  v. 
Easterly,  9  B.  &  C.  505 ;  6  Bing.  644 
(Ex.  Ch.)  ;  Doughty  v.  Bowman,  11 
Q.  B.  444. 

(r)  Williams  v.  Earle,  L.  R.  3  Q.  B. 
739;  37  L.J.  Q.  B.  231. 

(«)  Philpot  V.  Hoare,  2  Atk.  219. 
See  Bally  v.  Welh,  3  Wils.  25,  33. 

(0  Auriol  V.  Mills,  4  T.  R.  94; 
1  Sm.  L.  C,  8th  ed.,  p.  839  ;  Thursby 
V.  Plant,  and  notes,   1  "Wms.  Saund. 


240.   Also  Bachelour  v.  Gage,  Car.  188 
Barnard  v.  Godscall,  Cro.  Jac.  309. 

(m)  See  judgment  in  Auriol  v.  MiU 
supra. 

(x)  Biekford  v.   Parson,    5   C. 
920. 

(y)   Taylor  v.  Shum,  1  B.  &  P.  21 
4   R.   R.    769;    Harley  v.    King, 
Tyrwh.  692;    2   Cr.   M.   &   R.    1^ 
Lekeux  v.  Nash,  2  Str.  1221. 

(z)  Burnett  v.  Lynch,  6  B.  &  ' 
689;  Smith  v.  Peat,  9  Exch.  101 
Crouch  V.  Tregonning,  L.  B.  7  E 
88. 
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riginal  lessee  falls  on  each  successive  assignee  (a).  The 
tat.  of  Hen.  VIII.  also  applies  to  cases  of  assignment 
f  a  portion  of  the  lands  demised  (&).  At  common  law,  a 
ondition  was  not  apportionable  (c),  but  by  statute  (d)  the 
ssignee  of  each  part  of  the  reversion  is  entitled  to  all 
editions  and  powers  of  re-entry  as  if  these  conditions, 
c,  had  been  reserved  to  him. 

Now  by  the  Conveyancing  Act,  1881  (e),  the  rent  reserved 
a  lease,  the   benefit  of   all   covenants  and  conditions 
lating  to   the   thing   demised  go  with  the  reversionary 
tate,  and  will  on  severance  of  reversion  be  apportioned 
id  remain  annexed  to  the  several  parts  of  the  estate  as 
cured.     The  covenants  entered  into  by  the  lessor  will,  as 
r  as  he  can  bind  the  reversionary  estate,  be  annexed  to  it. 
An  assignment  by  act  of  law  takes  place  on  the  death  of  Assignment 
;her  lessor  or  lessee,  and  by  the  operation  of  the  law  of  Law 
nkruptcy. 
On  the  death  of  the  lessor  if  the  land  descend  to  the  on  death  of 

...  lessor. 

u"  he  IS  liable  on  all  covenants  which  run  with  the  land, 

ithe  breaches  occur  after  the  landlord's  death  (/) ;  or  if 
bstantial  damage  ensue  after  his  death  in  consequence  of 
baches  committed  before  that  event  (g)  to  the  extent  of 
1j  assets  he  has  acquired  by  descent  (/t).    He  may  take 
■i  rantage  of  all  covenants  running  with  the  land,  but  not 
:ollateral  ones  (i).    The  heir's  right  to  sue  exists  although 
covenant  has  been   made  with  the  ancestor  and  his 
utors  (k).    When  the  landlord's  interest  devolves  on  the 
'  cutor,  the  latter  represents  the  deceased  more  closely 

Moule  V.  Garrett,  L.  R.   5  Ex.  Nottle,  1  M.  &  S.  355  ;  14  R.  R.  462 ; 

:  41  L.  J,  Ex.  62.  Xinff  v.  Jones,  5  Taunt.  418 ;  15  R.  R. 

White  V.  Sunt,  L.  R.  6  Ex.  32  ;  533 ;  Ricketts  v.  Weaver,  12  M.  &  W. 

-.  J.  Ex.  23.  718. 

Twynam  v.  Pickard,  2  B  &  Aid.  (A)  Co.    Litt.    209    a ;    Gifford   v. 

I    20  R.  R.  368  ;  Co.  Litt.  215  a.  Young,  1  Lutw.  287. 

22  &  23  Vict.  c.  35,  s.  3.  (i)  Fitzherbert,  N.  B.,  145  D.  and 

44  &  45  Vict.  c.  41,  ss.  10-12.  146  D. ;  Com.  Dig.  Covenant  (B.  2). 
')  Lougher  v.  Williams,  2  Lev.  92.  (k)  laugher  v.  William,  2  Lev.  92 ; 

Com.  Dig.:  Administration,  B.  Sacheverell  v.Froggatt,2Vfms.Sa.\m.d. 

Covenant,    B.    1  ;    Kingdon    v.  367  (a). 
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than  the  heir  does  his  ancestor  (l) ;  he  may  sue  the  lessee 
for  a  breach  of  covenant  not  to  fell,  &c.,  timber  trees  (which 
were  excepted  out  of  the  demise)  committed  during  the 
testator's  lifetime  (m) ;  and  the  executor  of  a  tenant  for  life 
need  not  aver  damage  to  the  personal  estate  when  suing  on 
a  covenant  to  repair  for  breaches  committed  before  testator's 
death  («).  T\Tiere  the  lessor's  interest  determined  by  his 
own  death  or  that  of  another,  the  lessor's  representative  or 
the  lessor  himself  might  receive  from  the  tenant  a  propor- 
tionate part  of  the  rent  due  next  pay-day,  which  accrued  i\\> 
to  the  determination  of  the  lease  (o),  but  now  by  the  Appor- 
tionment Act  {p),  1870,  all  rent  and  similar  periods 
payments  are  (unless  there  be  an  express  stipulation  to 
the  contrary  effect)  to  be  considered  as  accruing  from 
day  to  day,  and  apportionable  accordingly,  the  same 
being  recoverable  from  the  party  who  would  otherwise 
be  entitled. 
On  death  of       Qn  the  death  of  the  lessee  his  personal  representative  ma\ 

lessee.  ^  ^ 

be  sued  in  his  capacity  as  such  or  as  assignee.     If  he  be  sue  i 
as  personal  representative  he  is  only  liable  to  the  extent  ^ 
the  assets  {q) ;  if  he  be  sued  as  assignee  he  can  only  frt  > 
himself  from  liability  beyond  the  extent  of  the  assets  l; 
pleading  that  he  was  assignee  as  executor  only,  that  tl: 
term  is  of  no  value,   and  that  all  the  assets  have  bee?( 
administered  {q).     Should  he  enter  he  will  be  liable  for  thi 
profits  he  might  by  reasonable  diligence  have  derived  fror 
the  premises  (r) .    Where  any  executor  or  administrator  liaiA 
as  such  has  satisfied  all  liabilities  under  the  lease  up  to  th 
time  when  he  assigns  it,  and  has  set  apart  a  sufficient  sui 
to  meet  future  liabilities,  he  ceases  to  be  personally  liab 

(/)  Com.  Dig.,  Covenant  (C)  ;    Wil-  Will.  4  c.  22,  ss.  1  and  2. 

lianu  T,  Burrell,  1  C,  B.  402.  ip)  33  &  34  Vict  c.  36,  88.  2,  3, 

(m)  Raymond  v.  Fitch,  2  Cr.  M.  &  and  7. 

R.  588.  {q)   WolUuton  v.  Hakewill,  3  M.j 

(fi)  RieketU  v.  Weaver,  12  M.  &  W.  Gr.  297.                                        _    j 

718.  (r)  Hopwood  v.    Whaleyy  6  C 

(o)  11  Geo.  2  c.  19,  s.  15 ;  4  &  5  744. 
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or  any  subsequent  claim  under  the  lease  or  agreement  (i). 
The  manner  in  which  a  term  of  years  becomes  vested  in 
16  trustee  in  bankruptcy  is  treated  under  "  Bankruptcy,"  on  bank- 
658,  659.  The  trustee  cannot  disclaim  a  part  of  the  iw^e/" 
roperty  (k).  The  cases  in  which  he  may  disclaim  without 
ave  of  the  Court  (see  p.  658)  are : — Where  the  bankrupt 
IS  not  assigned,  sublet,  or  created  any  mortgage  on  the 
ase ;  and  (1)  the  rent  reserved  and  real  value  of  the  pro- 
rty  leased  are  under  201.  per  annum ;  or  (2)  the  estate  is 
[ministered  under  provisions  of  sect.  121  of  the  Act 
gulating  small  bankruptcies,  or  (3)  the  trustee  serves  the 
ssor  with  notice  to  disclaim,  and  the  lessor  does  not  within 
ven  days  serve  a  notice  on  the  trustee  requiring  the 
1  itter  to  be  brought  before  the  Court ;  or  where  the  bank- 
ipt  has  sublet,  or  mortgaged  the  lease,  and  the  trustee 
s  -ves  the  lessor  and  the  sub-lessee  or  the  mortgagees  with 
1  tice  of  his  intention  to  disclaim,  and  none  of  the  parties 
served  within  fourteen  days  after  the  receipt  of  such 
il:ice  require  the  matter  to  be  brought  before  the  Court  (/). 
'^e  disclaimer  must  be  in  writing  signed  by  the  trustee, 
1  must  be  filed. 

tVhen  the  Court  grants  leave  to  disclaim  it  regards  only 

interests  of  those  immediately  concerned  in  the  adminis- 

.^ion  of  the  bankrupt's  estate  (m). 

■  Ifhe  limit  of  time  for  disclaiming  is  twelve  months  from 

"  I  trustee's  appointment,  or  twelve  months  from  the  time 

'•n  the  property  came  to  his  knowledge,  but  such  period 

•  be  extended  by  the  Court  (n).     This  limit  only  applies 

re  there  is  no  notice  served  by  any  person  interested  on 

trustee  calling  on  him  to  decide  whether  he  will  disclaim 

22  &  23  Vict.  c.  35,  s.  27.  48  L.  T.  77  ;  Ex  parte  E.  <$•  W.  India 

Ex  parte  Allen,  Re  Fiissell,  51  J)ock  Co..  Re  Clarke,  17  Ch.  D.  759 ; 

Ch.  725 ;  20  Ch.  D.  341.  50  L.  J.  Ch.  789. 

46  &  47  Vict.   c.   52,    s.    55,  («)  46  &  47  Vict.  c.  52,  s.  55,  subs. 

i,  and  Bankruptcy  Rules,  1890,  1,  as  amended  by  53  &54  Vict.  c.  71, 

'^-  s.  13. 

Ex  parte  Edinonds,  Re  Tipping, 

■b.L.  0  0 
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or  not,  in  which  case  the  limit  is  twenty-eight  days,  or  sucb 
extended  time  as  the  Court  may  allow  (o).  A  trustee  who, 
does  not  disclaim  is  in  the  position  of  an  assignee  (p) ;  one 
who  does  is  freed  from  all  personal  liability  (q).  The  effect 
of  the  disclaimer  only  extends  so  far  as  is  necessary  k 
release  the  bankrupt  and  trustee  from  liability  (r). 

Thus,  if  the  bankrupt  be  an  assignee  the  original  lessee  h 
liable  (s) ;  if  he  be  an  original  lessee  who  has  sublet  the  pre- 
mises the  under-lessee  is  liable  for  the  covenants  in  the 
origmal  lease,  and  cannot  be  ejected  while  he  observes  them  (t) 
A  lease  for  a  fixed  period  or  a  term  of  years,  or  until  i 
certain  event  happens,  terminates  at  the  expiration  of  tW 

/  period  or  term  of  years  on  the  happening  of  the  event,  oi 
on  the  expiration  of  the  term  (u).  So  if  the  lease  n 
determinable  at  the  option  of  one  of  the  parties,  the  part 
so  determming  it  must  give  reasonable  notice  where  noa 
is  provided  for  in  the  lease  (x). 

As  soon  as  the  reversion  and  the  term  both  vest  in  tl 
same  person  in  the  same  right  the  term  becomes  merged  i 
the  reversion  and  so  ceases  to  exist  (y). 

,  ^      A  tenancy  may  also  terminate  by  surrender,  that  is  by  tM 
tenant  rendering  up  the  estate  to  his  immediate  landlorj 
Surrenders  are  divided  into  two  classes — surrender  by  act 
parties,  and  surrender  by  operation  of  law. 

Jif)     The  Statute  of  Frauds  enacts  that  an  express  surrend 
shall  be  by  deed  or  note  in  writing  (z) ;   and  the  Beal  Pi 


(o)  S.  65,  subs.  4 ;  Ex  parte  Lovering, 
Re  Jones,  43  L.  J.  Bkcy.  94 ,  L.  R.  9 
Ch.  686 ;  Ex  parte  Harris,  He  Richard- 
son, 16  Ch.  D.  613 ;  29  W.  R.  899. 

{p)  Titterton  v.  Cooper,  9  Q.  B.  D. 
473;  51  L.  J.  Q.  B.  472;  Alloway 
V.  Steere,  10  Q.  B.  D.  22 ;  52  L.  J. 
Q.  B.  38. 

{q)  Lowrey  v.  Barker,  5.Ex.  D.  170 ; 
49  L.  J.  Ex.  433. 

(r)  S.  55,  subs.  2 ;  Ex  parte  E.  ^ 
TF.  India  Dock  Co.,  Re  Clarke,  17 
Ch.  D.  759 ;  60  L.  J.  Ch.  789  ; 
Harding  v.  Preece,  61    L.  J.   Q.  B. 


615;  9  Q.  B,  D.  281. 

(«)  Hill  V.  E.  #  W.  India  Doek  I 
9  App.  Cas.  448  ;  53  L.  J.  Ch.  845 

(t)  Ex  parte  Walton,  Re  Lety, 
Ch.  D.  746  ;  50  L.  J.  Ch.  657.      , 

(«)  Cobb  V.  Stokes,  8  Eart,  31 
9  R.  R.  464:  Waller  r.  ^p<«-»i 
W.  R.  772.  „ 

(ar)  Goodright  v.  Richardson,  3  T 
462,  as  to  which  see  Doe  d.  We» 
Dixon  (1807)  9  R.  R.  501. 

(y)   Chambers  v.  Kingham,  10 
D.  743;  48  L.J.  Ch.  169. 

(a)  29  Car.  2  c.  3,  s.  3. 
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jrty  Amendment  Act  requires  that  "a  surrender  in  writing, 

iless  of  a  copyhold  interest  or  any  interest  which  might 

'  law  have  been   created  without  writing,  shall  be  by 

ed"(a). 

If  one  of  the  parties  by  his  acts  puts  himself  into  a  b"'^Mrauon  (^ 

i'sition  which  is  inconsistent  with  the  continuation  of  the 
ise,  and  the  other  party  assents  thereto,  then  the  law 
:ers  a  surrender  of  the  lease.     Where  the  tenant  holding 
der  one  lease  consents  to  the  granting  of  a  new  lease  he 
estopped  from  denying  the  landlord's  title  to  grant  it,  and 
{]  this  implies  the  non-existence  of  any  previous  lease,  the 
fjmer  lease  is  surrendered  by  operation  of  law  (h).     The 
sQe  principle  holds  good  where  there  is  any  new  rela- 
t:  iship  created  between  the  parties  inconsistent  with  that 

0  landlord  and  tenant ;  as,  for  instance,  where  the  lessee 

0 1  ferry  became  a  servant  and  accounted  for  the  profits  (c), 
a.  urrender  by  operation  of  law  was  held  to  have  taken 
]iie.  Again,  if  the  tenant  quit  the  premises  and  the 
lailord  assent  thereto  or  take  possession  (d),  not  merely 
{'i|a  temporary  purpose  such  as  repairing,  but  under  such 

iimstances  as  to  assent  to  the  abandonment  of  the 
Vijnises  by  the  tenant  (e).  Where,  however,  there  is  a 
o'l:  age  in  the  personality  of  the  tenant  change  of  possession 
'^  necessary  part  of  the  consent,  or,  more  correctly,  there 

0  surrender  by  operation  of  law  unless  the  old  tenant 

8  &  9  Vict.  c.  106,  8.  3;   see       Q.  B.  D.  495;  Saijntonv.  Morffan,22 
'>oe  T.  Tlmnas,  9  B.  &  C.  288  ;       Q.   B.  D.  74  (C.  A.),  21  Q.  B.  D. 
V.    Lwnley,     29    L.    J.    Ex.       101. 

(c)  Peter   v.  Kendal,    6  B.   &    C. 
Lymi  V.  Reed,  13  M.  &  W.  285 ;       703. 

^   Christi   College  v.  Rogers,  49  (d)  Bodd  v.  AcMom,  13  L.  J.  C.  P. 

Ex.  4  ;   Davison  v.    Gent,  1  H.       11 ;  Saint  y.  Pilley,  L.  R.  10  Ex.  137; 

'  :44  ;  26  L.  J.  Ex.  122;    Walsh       44  L.  J.  Ex.  33  ;   Nickelh  v.  Ather- 

jMrfafe,  21  Ch.  D.  9 ;    52  L.  J.       stone,  10  Q.  B.  944 ;    16  L.  J.  Q.  B. 

371;     Walls    V.    Atchesm,    3    Bing. 
462. 

((?)  Furnivall  v.    Grove,   30   L.    J. 

_,         C.  P.  3;    Moss  V.  James,  47  L.  J. 

of  a  part  of  premises :  Holme  v.       Q.  B.  160. 


M,  47  L.   J.   C.  P.    610;  3 


oo2 


564 


LANDLORD  AND  TENANT. 


Disclaimer. 


Forfeiture. 


V 


gives  up  possession  to  the  new  tenant  at  or  about  the  tinn 
of  the  grant  of  the  new  lease  to  which  he  assents  (/). 

On  the  surrender  of  a  lease  the  tenant  remains  liable  i& 
breaches  of  covenant  and  for  rent  up  to  the  day  on  whicj 
the  surrender  takes  effect  (g).  If  he  have  sublet  th' 
premises  the  under-tenant  in  this  case,  when  the  lease  i 
merged,  still  remains  liable  under  his  lease  or  tenancy  (li). 

If  the  tenant  either  sublet  a  title  to  the  property  i 
another,  or  claim  it  himself  (?),  or  insist  on  any  claim  incoi 
sistent  with  the  relationship  of  landlord  and  tenant  {k),  1 
is  said  to  disclaim.  For  .example,  a  denial  by  a  yeari 
tenant  of  his  landlord's  right  to  raise  the  rent  will  amoiu 
to  a  disclaimer  (l) .  But  in  the  case  of  a  tenant  for  a  ter 
of  years  mere  verbal  disclaimer  will  not  operate  as 
forfeiture  (m).  i 

If  a  lease  be  granted  on  a  condition  which  is  broken,  t 
landlord  may  re-enter  without  having  any  provision  i 
re-entry  inserted  in  the  lease.  The  landlord  has  a  rig 
to  re-enter  on  breaches  of  covenants  being  committed, 
there  be  an  express  proviso  for  re-entry  in  the  lease  {% 
Such  proviso  for  re-entry  must  be  construed  strictly 
ascertain  if  it  was  meant  to  include  the  breach  of  coveni 
complained  of  (o). 

By  the  Conveyancing  Act,  1881,  the  Court  has  po\ 
to  relieve  against  forfeiture,  except  (1)  for  breaches 
covenant  against  assigning,  underletting  (p),  or  part 


I 


(/)  Wallisv.  Hands,  (1893)  2  Ch.  75, 
following  Lyon  v.  Heed,  13  M.  &  W. 
285,  and  Davison  v.  Gent,  1  H.  &  N. 
744. 

{^)  Att.-Gen.  v.  Cox,  3  H.  L.  Ca. 
240;  Grimman  v.  Legge,  8  B.  &  C. 
324 ;  33  &  34  Vict.  c.  35. 

(A)  Mellor  v.  Watkins,  L.  R.  9  Q. 
B.  400  ;  Co.  Litt.  3,  386  ;  8  &  9  Vict, 
c.  106,  8.  9. 

(i)  Jones  v.  Mills,  10  C.  B.,  N.  S. 
788;  31  L.  J.  C.  P.  66;  Doe  v. 
Cooper,  1  M.  &  Gr.  139;  9  L.  J.  C. 
P.  231. 


{k)  Doe  V.  Rollings,  4  C.  B.  18« 
\r)   Vivian  v.  Jloat,  16  Ch.  D. 
60  L.  J.  Ch.  331. 

(m)  Doe  V.  JFells,  10  A.  &  E.  « 
(m)  Doe  V.  Phillips,  2  Binff.  » 
Doe  V.  Watt,  8  B.  &  C.  308,  315. 
(o)  Croft  T.  Lumley,  6  H.  L. 
612;  27  L.  J.  Q.  B.  325;  G««i/( 
Mapleson,  9  Q.  B.  D.  672 ;  Dem 
Nicholl,  4  C.  B.,  N.  S.  »79, 
Crowder,  J. ;  Price  v.  Worwood, 
&N.  612.  I 

[p)  Where  the  lessee  had  covcnf 
not  to  underlet  without  first  obtai  i| 
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ith  possession  of  the  land ;  (2)  for  forfeiture  incurred  by 

e  lessee  becoming  bankrupt  or  his  interest  being  taken  in 

ecution ;  (3)  or  for  breach  of  covenant  in  a  mining  lease, 

to  inspection  of  workings,  books,  &c. ;    or  (4)  for  for- 

iture  incurred  by  non-payment  of  rent.     The  right  of 

;  -entry  or  forfeiture  for  breaches  of  covenant  in  a  lease 

( ler  than  those  excepted  is  not  enforceable  by  action  or 

( lerwise,  until  the  lessor  serve  notice  thereof  on  the  lessee, 

1  d  the  latter  fail  within  a  reasonable  time  to  remedy  the 

hach  or  make  compensation  for  it.     Where  the  lessor 

J  )ceeds  to  enforce  this  right,  the  lessee  may  apply  to  the 

( art  for  relief,  which  may  be  granted  on  such  terms  as 

E  y  seem  fit  to  the  Court  (g). 

ji  the  case  of  a  tenancy  from  year  to  year,  a  half-year's  J^a^'y 

J  J  ^  '  >i  tenancy : 

liice  to  quit  is  necessary  from  either  party  to  the  other  """*=*• 
(i  te,  p.  510).  But  in  the  case  of  a  tenancy  in  which  the 
icultural  Holdings  Act,  1883,  applies,  a  year's  notice, 
iring  with  a  year  of  tenancy,  is  required  in  the  absence 
i  written  agreement  to  the  contrary  if).  Under  this 
,  a  landlord  may  give  a  tenant  from  year  to  year  notice 
juit  a  part  only  of  his  holding,  if  the  notice  is  given 
."'Jji  a  view  to  use  the  land  for  any  of  the  improvement 
l>i  poses  mentioned  m  the  Act  (s).  In  cases  where  a  half- 
's notice  is  enough,  the  half-year  must  consist  of  one 
ijdred  and  eighty-two  days,  except  where  the  tenancy 
menced  on  either  of  the  usual  days,  viz.,  Michaelmas 
^ady  Day.  In  case  of  a  tenancy  which  commenced  at 
Day,  notice  on  the  29th  of  September  to  quit  at  Lady 


I 


j.asentof  the  lessor,  whose  consent  take  against  which  the  Court  would 

jot  to  be  arbitrarily  withheld,  and  not  grant    relief :  Banow  v.   Isaacs, 

issee  had  omitted  to  ask  the  lessor  (l891)  1  Q.  B.  417. 

lisent  to  an  under-lease,  and  had  (^)  44   &    45   Vict.   c.   41,  s.   14. 

ft  to  a  respectable  and  responsible  See  p.  295,  («),  (o),  and  p.  296,  (/>), 

L,  the  Court  of  Appeal  held  that  and  see  the  Conveyancing  Act,  1892 

omission,  the  result  of    forget-  (55  &  56  Vict.  c.  13). 

:  ^  on  the  part  of  the  solicitor  who  (>•)  46  &  47  Vict.  c.  61,  s.  33. 

ed  the  under-lease  without  re-  («)  Id.  s.  41. 

■  ;■  to  the  head-lease,  was  a  mis- 
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Day  is  good  (t).  Where  the  tenancy  "was  entered  upon  at 
Michaelmas,  notice  served  on  the  26th  of  March  is  not  a 
valid  notice  (u). 

The  notice,  which  should  be  clear  in  all  its  terms  (a) 
should  be  given  by  the  landlord  or  his  agent  (y),  either  ic 
the  tenant  personally  or  left  at  his  house,  its  nature  anc 
contents  being  at  the  time  explained  to  his  servant  or  somt 
member  of  his  family  (2).  A  yearly  tenancy  usually  expire: 
on  the  same  day  of  the  year  as  it  commenced,  but  if  th< 
tenancy  commence  between  the  usual  quarter  days,  am 
rent  be  paid  for  a  portion  of  the  quarter,  and  thenceforwar( 
on  the  usual  quarter  days,  the  tenancy  for  the  purpose  c 
notice  to  quit  is  deemed  to  have  commenced  on  the  quarte 
day  next  succeeding  the  day  of  entry  (a). 

In  cases  of  tenancies  for  shorter  periods  than  one  yeai 
such  as  lodger  tenancies,  the  analogy  to  yearly  tenancies  thi 
the  length  of  notice  to  quit  must  be  commensurate  with  U 
period  of  letting  does  not  hold  good ;  the  length  of  noti 
necessary  must  be  a  matter  of  express  contract  or  govem< 
by  usage  (6). 

A  tenancy  at  will  is  determined  at  the  will  or  death  I 
either  party  (c),  which  will  may  be  either  expressed  | 
implied  from  the  doing  of  any  act  inconsistent  with  if 
existence  of  the  tenancy,  such  as  the  tenant  committi?, 
voluntary  waste   (d),  or  executing  an   assignment  of  1' 


{t)  Roe  d.  Durant  v.  Doe,  6  Bing. 
574 ;  Doe  d.  Matthewson  v.  Wright- 
man,  4  Esp.  6  ;  6  E,  R.  834  ;  Doe  d. 
Harrop  v.  Green,  Ibid.  198. 

(u)  Morgany.DavUs,ZC.V.T).2&Q. 

\x)  See  Doe  v.  Wilkimon,  12  A.  & 
E.  743  ;  Doe\.  Kightley,  7  T.  R.  63. 

(y)  Doe  V.  Mizem,  2  M.  &  Rob. 
56;  Doe  v.  Robinson,  3  Bing.  N.  C. 
677.  As  to  corporations,  ^otf  V.  Pttfr<», 
2  Camp.  96. 

(z)  Jones  V.  Marsh,  4  T.  R.  464 ; 
2  R.  R.  441 ;  Tanham  v.  Nicholson, 
L.  R.  5  H.  L.  661 ;  Liddy  v.  Kennedy, 
L.  R.  5  H.  L.  134,  20  W.  R.  150. 


(a)  Doe  V.  Stapelton,  3  C.  &  P-  - 
Doe  V.  Grafton,  18  (j.  B.  496; 
L.  J.  Q.  B.  276;  Sandillx.  Frai-f- 
L.  R.  10  C.  P.  377 ;  44  L.  J.  C 
216. 

(A)    Huffell  T.  Armistead,  7  C 
56 ;    Wilsott  v.  Abbott,  3  B,  &  C. 
Even  in  a  weekly  tenancy  some  c"' 
is  requisite,  Botcen  v.  Atiders(m,{^^ 
1  Q.  B.   164;  cf.  also  Jones  T.  JO 
10  C.  B.,  N.  S.  788.  f 

(c)  Doe  V.  Price,  9  Bing.  356  ;  { 
Litt.  55  b ;  Turner  v.  Doe,  9  M.  &\ 
646. 

{d)  Co.  Litt.  57  a. 
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Qterest  (e),  or  the  landlord  granting  a  lease  (/),  in  the  last 

wo  cases  as  soon  as  knowledge  thereof  reaches  the  other 

arty  (g). 
The  principal  remedy  of  the  landlord  for  the  recovery  of  RemedieH. 

ent  has  already  been  discussed  under  the  head  of  Eights  (h). 

I  the  distress,  however,  be  illegal  or  irregular,  the  tenant 

as  certain  remedies.     If  a  distress  be  taken  without  good 

|iu8e,  the  owner  may  rescue,  i.e.,  forcibly  recover  the  goods 

'  trained  after  they  have  been  seized,  and  before  they  have 

.un  impounded  (i). 
The  common  law  remedy  for  unlawful  distress  is  replevin,  Replevin. 

hich  is  a  delivery  of  the  goods  to  the  tenant  on  his  giving 
curity  to  bring  an   action  of   replevin  against  the  dis- 

ainer  {k). 

Formerly  replevin  was  made  by  the  sheriff,  but  now  all 
e  processes  necessary  thereto  are  issued  by  the  registrar 
the  County  Court,  and  executed  by  the  high  bailiff  (/). 
the  owner  proceed  in  the  Superior  Court,  he  must  com- 
snee  his  action  within  one  week,  if  in  the  County  Court 
thin  one  month ;  in  each  case  he  must  give  security  to 

^ver  alleged  rent  and  costs  (m).     Besides  the  remedy  of 
)levin,  the  tenant  may  bring  an  action  for  illegal  distress, 

i  which  he  can  recover  double  value  of  the  goods  if  they 
ve  been  sold,  and  if  the  distress  be  made  for  rent  and 

me  be  due  («),  or  the  full  value  without  deduction  for  rent 

i  other  cases  (o). 

Formerly  a  landlord  making  an  illegal  distress  (that  is, 
i  where   seizure   is   legal,  but    subsequent  proceedings 


Sogan  v.  Hand,  9  W.  R.  673. 
• ,  Pinhorn  v.  Soiister,  8  Exch.  763  ; 
-  J.  Ex.  18. 

Doe  V.  Thomas,  6  Exch.  857  ; 
!-  J.  Ex.  367,  and  Pinhorn  v. 
to;  supra. 

Ant€,  p.  546  et  seq. 
Co.  Litt.,  160  b;  47  b. 

As  to  when  it  is  to  be  brought, 
lor  what  goods,  see  Jacob  v.  King, 
iunt.  451;  15   E.   E.   .550;   and 


NibM  \.  Smith,  4  T.  R.  504. 

(I)  51  &  52  Vict.  c.  43,  s.  134. 

{m)  51  &  52  Vict.  c.  43,  ss.  135,  136. 

\n)  2  Wm.  &M.,  Sess.  I.,^c._5,  s.  4  ; 
Masters  v.  Farris,  1  C.  B.  715. 

(o)  Keen  V.  Priest,  28  L.  J.  Ex. 
157 ;  Attack  v.  Bramwell,  3  B.  <fc  S. 
520 ;  32  L.  J.  Q.  B.  146.  As  to  man 
in  possession,  see  BaijUss  t.  Fisher,  7 
Bing.  153. 
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unlawful)  was  liable  as  a  trespasser  ah  initio  (p),  but  it 
was  provided  by  statute,  that  where  the  rent  was  justly 
due,  this  should  no  longer  be  the  rule,  and  that  the 
tenant  could  recover  in  an  action  but  for  special  damafi': 
only  (q). 

The  tenant  may  recover  damages  for  excessive  distress, 
and  is  not  required  to  show  special  damages ;  he  may 
sometimes  recover  only  nominal  damages  (r). 

Disputes  arising  under  the  provisions  of  the  Agricultural 
Holdings  Act,  1883,  with  respect  to  distresses  levied  con- 
trary to  the  provisions  of  that  Act,  may  be  determined  by 
the  County  Court  in  which  the  holding  is  situated,  or  by  a 
Court  of  summary  jurisdiction  (s),  and  the  Court  may  make 
an  order  for  the  restoration  of  stock,  or  may  declare  the 
price  to  be  allowed  for  feeding. 

In  cases  of  illegal  or  irregular  distress,  where  the  rent  is 
under  15Z.,  within  the  metropolitan  police  district,  the 
tenant  can  recover  his  goods  by  a  summary  process  before 
any  of  the  police  magistrates,  who  may,  on  the  landlord 
making  default  in  complying  with  any  order  made,  ordei 
him  to  pay  to  the  tenant  the  value  of  the  distress,  such  sufl 
not  to  exceed  151.  (t). 

Under  the  Lodgers'  Goods  Protection  Act,  the  tenan) 
may  recover  his  goods,  if  taken  in  contravention  of  thi 
provisions  of  the  Act,  by  application  to  a  magistrate,  aa 
also  has  a  right  of  action  against  the  superior  landlord  («)^ 
In  addition  to  having  the  power  of  distress,  the  landlorc^ 
may  bring  an  action  to  recover  his  rent,  or  the  residue  thaj 
the  distress  did  not  satisfy  (x).  ] 

Where  a  lease  is  not  by  deed,  the  landlord  can  onb 

(p)  Six  Carpenters'  rate,  1  Sm.  L.  (»)  46  &  47  Vict.  c.  61,  s.  46. 

C,  9th  ed.  144.  (<)  2  &  3  Vict.  c.  71,  s.  39. 

(q)  11  Geo.  2  c.  19,  8S.  19,  20.  (w)  34  &  35  Vict.  c.  79,  s.  2. 

(r)  52  Hen.  3   c.  4  ;     Chandler  v.  (x)  Efford  v.  Burgess,  1  M.  4  B<« 

DouUon,  3  H.  &  C.  553 ;    34  L.  J.  23 ;  Litigham  v.   Warren,  2  B.  &  * 

Ex.  89.  36, 
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ecover  arrears  of  rent  for  six  years  (y) ;  where  the  lease 
s  by  deed,  he  may  sue  on  the  tenant's  covenant  for  twenty 
'ears'  arrears  {z).  Under  the  Agricultural  Holdings  Act, 
883,  distress  can  only  be  made  for  rent  which  became  due 
lot  more  than  one  year  previously  {a) . 
1  Besides  these  remedies,  there  is  the  common  law  right,  use  and 

!  "  occupation. 

pnfirmed  by  statute,  of  the  landlord  to  sue  for  use  and 

ccupation  (h).     This  remedy  exists  in  cases  where  there 

;  no  actual  contract  of   tenancy,  but  actual  occupation, 

Hipled  with  an  express  or  implied  undertaking  to  pay  for 

(c). 

I  An  action  on  the  agreement  is  the  proper  remedy  for  Action  on 
lyments  as  "  rent "  which  are  not  strictly  rent  (d),  such  as 
percentage  on  an  outlay  for  improvements  (e),  or  pay- 
ents  reserved  on  an  assignment  of  a  lease  (/). 
If,  in  the  case  of  a  letting  of  a  furnished  house,  the 
iplied  condition  that  the  home  is  fit  for  habitation  be  not 
Ifilled,  the  tenant  may  give  up  the  house  and  fm'niture, 
d  sue  on  the  breach  of  contract  (g). 
On  breach  of  covenant  for  quiet  enjoyment,  the  tenant  is 
ieved  from  liability  to  pay  rent  (h),  and  may,  if  there 
no  eviction,  sue  for  nominal  damages  for  the  actual 
mage  (i).     If  the  tenant  be  evicted,  he  may  recover,  in 
idition  to  the  damage  sustained,  the  value  of  the  unex- 
"ed  residue  of  the  term  (k). 


')  3  &  4  Will.  4  c.  27,  8.  42 
"hun  V.  Thomas,  12  A.  &  E.  536 
1}  3  &  4  Will.  4  c.  42,  s.  3 
fning   v.   Fhelps,    10    Exch.    59 


(/)  Pannente^-  v.  Webber,  8  Taunt. 
593  ;  20  E.  E.  575. 

(ff)    Wilson  V.  Finch  Eattoti,  2  Ex. 

D.  336;  46  L.  J.  Ex.  489;   Bird  v, 

Foley,  2  Bing.  N.  C.  679.  Lord    GreviUe,    1    Cab.   &  El.   317 ; 

)  46  &  47  Vict.  c.  61,  s.  44.  Smith  v.  Marrable,    11  M.  &  W.  5. 

)  Gibson  v.  Kirk,  1  Q.  B.  850;       There  is  no  implied  promise  that  the 

feo.  2  c.  19,  s.  14.  furnished  house  shall  continue  fit  for 

Edge  v.  Strafford,   1   Cr.  &  J.       habitation  throughout  the  term :  Srt>w» 

Conolly  V.  Baxter;  2  Stark.  527  ;       v.  Mobei-ts,  (1895)  2  Q.  B.  D.  395,  C.  A. 

Av.  Wright,  1  T.  R.  387;  IR.R.  (A)  Morrison  v.  Chadwick,  7  C.  B. 

Dawes  v.  Dowling,  22  W.  R.  779.       283,  18  L.  J.  C.  P.  189. 

Adains  v.  Bagger,  4  Q.  B.  D.  (i)  Child  v.  Stenning,  11  Ch.D.  82; 

41  L.  T.  224.  48  L.  J.  Ch.   392  ;    R.  S.  C,  Ord. 

Lambert  v.  Xorris,  2  M.  &  W.       XXXVI.  r.  58. 

[k)  Williams  v.  Burrell,  1  C.  B.  402. 
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The  landlord  may  sue  for  damages  for  injury  to  the  re- 
version (l)  arising  from  the  tenant's  breach  of  the  covenant 
to  repair,  or  he  may,  if  there  be  a  clause  in  the  lease  to 
that  effect,  re-enter  for  forfeiture.  In  the  latter  ease,  the 
courts  have  discretionary  power  to  grant  relief  to  the 
tenant  (m). 

Similarly,  an  action  will  lie  against  the  tenant  for  injury 
to  the  reversion  arising  from  acts  of  waste  (»).  An  injunc- 
tion will  not  be  granted  against  permissive  waste  (o). 

An  injunction  may  be  obtained  against  acts  amounting 
to  breaches  of  covenant  to  cultivate  in  a  husbandlike 
manner  (p),  but  a  mandatory  injunction  will  not  be 
granted  to  compel  the  lessee  to  cultivate  in  the  manner 
prescribed  by  his  lease  (g). 

Under  the  Agricultural  Holdings  Act,  1883,  the  landlord 
may,  on  a  claim  for  compensation,  counterclaim  for  the 
amount  of  damage  done  by  breach  of  covenant  to  repair, 
or  acts  of  waste  committed  within  four  years  previously  (r). 
Holding  Where  a  tenant  for  "  any  term  of  life,  lives,  or  years," 

wilfully  holds  over  any  lands  or  tenements  after  the  deter- 
mination of  such  terms,  and  "  after  a  demand  made  and 
notice  in  writing  given  "  for  delivering  possession  thereof 
by  the  landlord  or  his  duly  authorised  agent,  he  becomes 
liable  to  the  landlord  for  double  the  annual  value  of  the 
holding,  which  is  to  be  recovered  by  action  (s).  Wliere  tlia 
tenant  gives  notice  binding  upon  him  to  quit  at  the  expira- 
tion of  the  notice,  and  upon  which  the  landlord  might  bruig  i 
an  action  of  ejectment,  and  continues  in  possession,  he  ii 
similarly  liable  for  double  rent  {t). 

(/)  Morgan  v.  Hardi/,  17  Q.  B.  D.  Crosse  v.  Duelers,  21  "W.  R.  287. 

770 ;    WiUiams  v.  Williams^  L.  R.  9  {q)  Mmgrate  v.  Hormr,  23  W.  Bj 

C.  P.  659;  43  L.  J.  C.  P.  382.  125,  31  L.  T.  632.  { 
(m)  44  &  46  Vict.  c.  41,  s.  14.  (r)  46  &  47  Vict.  c.  61,  ss.  6  and  .| 
(m)    Whitham  v.  Kers/iatc,  16  Q.  B.  («)  4  Geo.  2  c.  28,  s.  1.                   i 

D.  613, 54  L.  T.  124.  (<)  11  Geo.  2  c.  19,  8.  18| 
(o)  Fotii/s  V.  Blagrace,    24    L.     J.       Johnstone  v.  Hudleston^  4   B.  &  v 

Ch.  143.    '  935.  I 

(p)  Drury  v.  Molina,  6  Ves.  328 ;  ! 
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1     In  the  former  case,  the  double  value  cannot  be  recovered 
by  distress  (u) ;  in   the   latter,   the  double  rent  may  be 

'recovered  either  by  distress  or  action;   in  both  cases  the 
action  may  be  brought  in  the  County  Court  if  the  amount 
claimed  does  not  exceed  501.  {x). 
In  former  time  there  was  a  special  action  of  electment,  Action  for 

"  recovery 

but  now  the  action  is  one  for  the  "recovery  of  land,"  and  ofi*«"i. 
is  regulated  by  the  rules  of  the  Supreme  Court.     This  form 
of  action,  and  the  effect  of   the  Statute  of   Limitations 
thereon,  are  treated  of  in  other  parts  of  this  work  (?/). 


(«)  Timmins  v.   RowUson,  3  Burr. 
605. 


[x)   Wickham  v.  Lee,  12  Q.  B.  521, 
{y)  Seep.  137. 


CHAPTEE  YI. 

EVIDENCE    OF   CUSTOM    OR   USAGE    TO    EXPLAIN   A\TIITTEN 
CONTRACTS. 

HA^^NG  in  the  previous  chapters  of  this  Book  spoken  of 
various  kinds  of  written  contracts, — of  deeds, — of  contracts 
required  to  be  in  writing  by  the  Statute  of  Frauds  and  other 
enactments — of  negotiable  instruments — it  is  now  proper  to 
inquire  respecting  rules  of  interpretation  and  evidence  ap- 
plicable to  such  documents,  so  far,  at  all  events,  as  those 
rules  may  be  of  practical  importance  in  connection  with 
ordinary  mercantile  transactions.  An  acquaintance  with 
the  forms  and  properties  merely  of  particular  instruments 
— with  the  principles  which  determine  their  validity, — 
would  avail  little  to  the  practitioner  if  unaccompanied  by 
a  knowledge  of  the  elementary  rules  of  evidence  and  of 
construction. 

Of  rules  applicable  for  determining  the  meaning  and 
mtention  of  the  parties  to  a  written  contract,  a  division  intc 
two  classes  may  be  made;  whereof  the  i&rst  will  include 
those  maxims  to  which  the  grammarian  or  logician  would 
naturally  have  recourse,  in  order  to  explain  an  invertec 
sentence  or  a  complicated  phrase,  and  the  second  wil 
comprise  such  principles  of  construction  as  fall  mon 
peculiarly  within  the  lawyer's  cognizance,  whereby  if 
regulated  the  admissibility  of  extrinsic  evidence  to  explaii 
language  which  either  is  in  itself  ambiguous,  or,  whei 
applied  to  extrinsic  facts,  becomes  obscure  and  doubtful. 

As  falling  under  the  former  of  the  two  classes  of  rules  jufi 
mentioned,  the  following  well-known  principles  of  constructioi 
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may  be  specified — that  the  true  meanmg  of  a  word  may  often 

best  be  ascertained  by  looking  at  the  accompanying  words, 

or  noscitur  a  sociis — that  the  express  mention  or  specification 

of  one  thing  must  usually  be  understood  as  implying  the 

exclusion  of  some  other  thing  ejiisdem  generis  not  specified, 

jSi^pressio  unius  exclusio  alteriiis  (a) — that  such  words  referred 

^0  should  be  read  as  if  incorporated  with  the  clause  which 

makes  reference  to  them,  verba  relata  inesse  videntur — that 

the  relative  must  in  general  be  taken  as  referring  to  the  next 

i  antecedent,  ad  proximum  antecedens  fiat  relatio,  unless  some 

'  other  construction  is,  with  a  view  to  the  meaning  of  the 

instrument,  obviously  needed.     To  the  foregoing,  some  few 

analogous  rules  of  construction — in  their  form  of  expression 

equally  trite,  and  in  their  signification  equally  free  from 

difficulty — might  be  added. 

Now,  it  is  obvious  that  the  rules  just  enumerated  are  pre- 
cisely those  which  an  educated  person  would  (without 
possessing  legal  knowledge)  bring  to  bear  upon  the  con- 
struction of  any  document  submitted  to  his  consideration. 
They  are,  indeed,  rules  of  grammar  rather  than  of  law,  and 
I  may  accordingly  be  dismissed  without  further  observation. 

With  regard  to  the  second  of  the  two  classes  of  rules  above 
mentioned,  we  must  remember  that,  in  certain  cases,  con- 
I  siderations  of  public  policy  and  convenience  require  that 

Imiwritten  contracts  shall  not  be  received  in  evidence ; — that 
where  the  parties  themselves  have  agreed  to  reduce  into 
writing  their  contract,  common  sense  has  established  the 
plain  and  intelligible  rule,  that  the  writing  must  bind,  and 
I  that  no  spoken  words  can  be  allowed  to  relax  or  vary  its 
obligation  (b).  "If  A.  and  B.  make  a  contract  in  writing, 
evidence  is  not  admissible  to  show  that  A.  meant  something 
different  from  what  is  stated  in  the  contract  itself,  and  that 


(a)  Blackbwn  v.  Flavelle,  6  App. 
Cas.  628 ;  Ackers  v.  Howard,  16  Q.  B. 
D.  739,  753. 


{b)  Per  Lord  Denman,  C.  J.,  11  Ad. 

&  E.  598. 
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B.  at  the  time  assented  to  it  (c).  Similarly,  where  parties 
have  made  an  executory  contract,  which  is  to  be  carried  out 
by  a  deed  afterwards  executed,  the  real  completed  con- 
tract between  the  parties  is  to  be  found  in  the  deed,  and  the 
written  contract,  even  though  recited  in  the  deed,  can  only 
be  referred  to  for  the  purpose  of  construing  the  deed  itself. 
It  cannot  be  looked  at  either  for  the  purpose  of  enlarging  or 
diminishing  or  modifying  the  contract  which  is  to  be  found 
in  the  deed  (rf).  These  well-known  propositions  are  not, 
however,  to  be  received  without  qualification  or  exception. 
Sometimes  the  language  of  a  contract  is  ambiguous.  Some- 
times a  word  or  phrase  occurring  in  it  is  of  doubtful 
significance,  or  prima  facie  insensible.  What  mode  of  inter- 
pretation is  then  to  be  adopted  with  a  view  to  carrying  out, 
if  possible,  the  intentions  of  the  contracting  parties?  In: 
attempting  to  answer  this  question,  let  us  first  advert  to  the 
rule  of  Lord  Bacon,  who  tells  us  (e)  that  "  there  be  two  sorts 
of  ambiguities  of  words  :  the  one  is  ambigiiitas  patens,  and 
the  other  latens.  Patens  is  that  which  appears  to  be 
ambiguous  upon  the  deed  or  instrument;  latens  is  that 
which  seemeth  certain  and  without  ambiguity  for  anythiiip 
that  appeareth  upon  the  deed  or  instrument,  but  there  i^ 
some  collateral  matter  out  of  the  deed  that  breedeth  the 
ambiguity." 

A  simple  instance  of  ambigiiitas  patens  presents  itsel 
where  a  blank  occurs  in  some  material  part  of  a  written  con 
tract  (/).  "A  latent  ambiguity  is  where  you  show  tha' 
words  apply  equally  to   two   different   things  or  subject 


(e)  Per  Folloeic,  C.  B.,  Nichol  v. 
Godts,  10  Exch.  124;  Jotliti^  v, 
Kitigsford,  13  C.  B.,  N.  S.,  447,  457 ; 
Brady  v.  Oastler,  3  H.  &  C.  112,  128  ; 
Malpas  V.  London  and  So.  W.  £.  Co., 
L.  R.  1  C.  P.  336. 

(rf)  Leggott  t.  Barrett,  15  Ch.  D. 
306.  See  per  Jestel,  M.  R.,  Briton 
Commissioners  v.  Clerk  of  the  Feacefor 
Middlesex,  9  Q.  B.  D.  511. 


(c)  Max.  reg.  25. 

(/)  Wigr.  Extr.  Evid.,  3rd  ed.,  p 
88.  See  also  Saunderson  v.  Biper, 
Bing.  N.  C.  426:  Clayton  t.  Lor 
Nugent,  12  M.  &  W.  200.  Parol  eri 
dence  may  be  admitted  to  show  th« 
a  written  contract  which  has  no  d«< 
was  intended  not  to  operate  from  il 
delivery,  but  from  a  futm-e  uncertai 
period  :  Davis  t.  Jones,  17  C.  B.  62/ 
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matters;  and  then  evidence  is  admissible  to  show  which 
of  them  was  the  thing  or  subject-matter  intended"  (g).  The 
1  word  "ambiguous"  is  (we  may  remark)  sometimes,  not 
quite  correctly,  used  in  reference  to  that  which  is  compre- 
hensive or  general.  Properly  speaking,  however,  an 
expression  is  "ambiguous"  only  when,  from  its  very  terms, 
it  may  mean  either  one  thing  or  another;  the  use  of  a 
nomen  generate,  under  which  several  different  things  may  be 
!  included,  does  not  necessarily  create  an  ambiguity  in  the 
instrument  containing  it  (h) . 

Now,  the  short  rule  to  be  kept  in  mind  with  reference  to 
,  the  above  two  kinds  of  ambiguity  is,  that  whereas  extrinsic 
evidence  is  admissible  to  explain  a  latent,  it  cannot 
ordinarily  be  received  to  clear  up  a  patent  ambiguity.  The 
appHcation  of  this  rule  is,  however,  by  no  means  free  from 
difficulty,  and  can  only  be  apprehended  by  a  careful  study 
and  comparison  of  decided  cases. 

In  general,  no  doubt,  an  ambiguity  appearing  withia  the 
four  corners  of  an  instrument  must,  as  Lord  Bacon  ob- 
serves (i),  be  removed,  if  at  all,  by  construction  {i.e.,  by  a 
careful  comparison  of  other  portions  of  the  instrument  with 
that  particular  part  in  which  the  ambiguity  arises),  or  by 
election  (of  which  an  example  sometimes  presents  itself  in 
the  case  of  a  grant  or  gift — the  grantee  or  donee  rendering, 
by  his  election  of  one  specific  thing  out  of  several  to  which 
khe  words  used  might  equally  apply,  that  certain  which  was 
)efore  uncertain);  but  never  by  averment  or  evidence  of 
ixtrinsic  facts  (k). 

It  would,  nevertheless,  be  erroneous  to  suppose  that  ex- 
I'insic  evidence  is  under  no  circumstances  admissible  to 
lear  up  a  prima  facie  patent  ambiguity  in  a  written  contract, 

(<7)  Per   Alderson,    B.,     Smith    v.  (h)  ^ee^ev  Pollock,  CR^Ashworth 

frtjes,  15  M.  &  W.  561  ;  Judgm.,  v.  Mounseij,  9  Exch.  186,  187. 
■^'<ff  y_._Conybeare,  13  C.  B.,  N.  S.,  (»)  Max.  reg.  25. 

'jt,  275;    Macdonald  y.  Longbottom,  (k)  Id.,  ibid. 

E.&E.977,  987. 
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Evidence 
to  identify 
subject- 
matter  of 
contract — 


for  proof  of  facts  may  be  given  with  a  view  to  showing  that  the 
apparent  uncertainty  does  not  in  truth  exist;  thus,  if  a  thing 
be  designated  on  the  face  of  an  instrument  in  terms 
imperfect  and  equivocal,  admitting  either  of  no  meaning  at 
all,  when  taken  per  se,  or  of  a  variety  of  different  meanings, 
and  referring  tacitly  or  expressly  for  the  ascertainment  and 
completion  of  their  meaning  to  extrinsic  facts,  it  will  be  nc 
objection  to  the  reception  of  evidence  of  those  facts,  thai 
the  ambiguity  in  question  is  manifested  and  arises  directl) 
on  the  face  of  the  instrument  (1). 

Speaking  philosophically,  indeed,  we  must  alivays  loci 
beyond  the  instrument   itself,   in   order  to   ascertain  iti 
meaning  {m) ;  thus,  if   the  word  Blackacre   be   used  in  i 
lease,  there  must  be  evidence  to  show  that  the  particula 
field  is  Blackacre  (n);    "parcel   or  no  parcel"   being  . 
question  of  fact  for  the  jury  (o),  guided  by  the  Judge  as  t 
the  construction  of  any  documents  which  may  be  necessar 
for  its  decision  (p).     Now  here  the  instrument  appears  o 
the  face   of  it  to   be  perfectly  intelligible  and  free  froi 
doubt,  and  yet  extrinsic  evidence  must  be  received  for  th 
purpose  of  showing  what  the  instrument  refers  to,  or,  i 
other  words,  with  a  view  to  identifying  the  thing  spoken  ( 
or  subject-matter  of  the  contract  {q).    In  such  cases,  cour 
of  law  recognise  that  natural   dependence   which    exis 
between  language  and  the  circumstances  with  reference  1 
which  it  is  used,  and  which  makes  a  knowledge  of  such  ci 
cumstances  or  of  facts  within  the  knowledge  of  the  partij  ) 
necessary  to  a  right  interpretation  of  their  language  {r). 


(?)  See  per  Sir  Thomas  Plumer, 
M.  R.,  Colpoijs  V.  Colpoys,  Jac.  363, 364. 

(»j)  Per  Rolfe,  B.,  Clayton  v.  Lord 
Ntt^ent,  13  M.  &  W.  207. 

(«)  Per  Coleridge,  J.,  Doe  d.  Preedy 
V,  Holton,  4  Ad,  &  E.  82.  See  Brtiff 
V.  Conybeare,  13  C.  B.,  N.  S.,  270, 
274  ;  Lord  Waterpark  v.  Fennell,  7 
H.  L.  Ca.  650. 

(o)  Manning  v.  Fitzgerald,  29  L.  J. 


Ex.  24  ;  Harrison  v.  Hyde,  Id.  11 
S.  C,  4  H.  &  N.  805. 

{p)  Lyle  V.  <Richards,  L.  R.  1 
L.  222. 

{q)  See  Mumford  v.  Gethitia,  7 
B.,  N.  S.,  305  ;  Macdonald  v,  Lo. 
bottom,  1  E.  &  E.  977,  987 ;  McCoi 
V.  Gilpin,  6  Q.  B.  D.  616. 

(r)  Per  Coleridge,  J.,  4  Ad.  & 
82  ;  Wigr.  Extr.  Evid.,  3rd  ed.,p.  I 
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to  it 


A  few  cases,  illustrating  what  has  been  just  said,   in 
reference  to  ordinary  trading  contracts,  may  be  useful : — 

Where  A.  and  B.  trade  under  the  firm  of  A.,  the  name  ^^r  parties 
I  A.,  when  used  in  a  contract  relating  to  the  particular  trade, 
jmay  in  truth  mean  A.  and  B. ;  and  it  has  been  held  in  the 
.Court  of  Appeal  that  a  bill  of  exchange,  signed  in  the 
name  of  the  one  partner  in  whose  name  the  business  of 
»  trading  firm  is  being  carried  on  is  to  be  taken  prima  facie 
to  be  the  bill  of  the  firm,  though  evidence  is  admissible 
Ito  show  that  it  was  signed  by  the  individual  partner  for 
(private  purposes  («). 

Let  us  next  suppose  that  a  u-ritten  contract  for  the  sale 
)f  goods  is  signed  by  C.  Evidence  will  then  be  admissible 
»  show  that,  in  so  signing  it,  he  acted  as  agent  for  D.,  and 
act  to  discharge  C.  This  point  was  decided  in  Higgins  v. 
\^enior{x),  the  Court  observing,  "  There  is  no  doubt  that, 
vhere  such  an  agreement  is  made,  it  is  competent  to  show 
khat  one  or  both  of  the  contracting  parties  were  agents  for 
»ther  persons ;  and  acted  as  such  agents  in  making  the 
lontract,  so  as  to  give  the  benefit  of  the  contract  on  the 
me  hand  to,  and  charge  with  liability  on  the  other,  the 
innamed  principals ;  and  this,  whether  the  agreement  be 
r  be  not  required  to  be  in  writing  by  the  Statute  of 
ibrauds,  and  this  evidence  in  no  way  contradicts  the 
rritten  agreement.  It  does  not  deny  that  it  is  binding 
n  those  whom,  on  the  face  of  it,  it  purports  to  bind; 
ut  shows  that  it  also  binds  another,  by  reason  that  the 
et  of  the  agent,  in  signing  the  agreement,  in  pursuance 
I  his  authority,  is  in  law  the  act  of  the  principal.  But, 
a  the  other  hand,  to  allow  evidence  to  be  given  that  the 
irty  who  appears  on  the  face  of  the  instrument  to  be  per- 
)nally  a  contracting  party  is  not  such,  would  be  to  allow 

'<)  Yorkshire  Banking  Co.  y.Beat-  {x)  8  M.  &  "W.  834  ;  Armstroixg  v. 

.  5  C.  P.  D.  109.     See  also  45  &  46       Stokes,  L.  R.  7  Q.  B.  598,  607  ;  Fleet 
ft.  c.  61,  8.  23.  V.  Murton,  L.  R.  7  Q.  B.  126,  131. 

B.C.L.  P  P 
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parol  evidence  to  contradict  the  written  agreement ;  which 
cannot  be  done  "  (y). 

Again,  parol  evidence  may  be  necessary  in  an  action  ex 
contractu,  to  show  that  the  party  sued  is  the  person  who 
made  the  contract  declared  upon,  and  who  is  bound  by  it. 
So  whether  a  person  contracts  in  his  own  name  or  in  that 
of  another,  or  in  a  feigned  name,  and  whether  the  contract 
be  signed  by  his  own  hand  or  that  of  an  agent,  are  in- 
quiries not  different  in  their  nature  from  the  question — 
Who  is  the  person  who  has  just  ordered  goods  in  a  shop? 
If  he  is  sued  for  the  price,  and  his  identity  is  made  out, 
the  contract  is  not  varied  by  appearing  to  have  been  made 
by  him  in  a  name  not  his  own  (z). 

The  instances  above  given  show  that,  in  the  moat 
ordinary  transactions,  evidence  dehors  a  written  contract 
may  be  required,  and  will  be  admissible,  to  inform  t! 
Court  or  jmy  (as  to  whose  respective  functions  in  sui 
cases  some  remarks  will  presently  be  offered)  in  regard 
its  true  meaning  and  effect. 
Mercantile        Lg^  ^g  j^ext  supposo  that  terms  are  used  in  a  written  con 

tenns — how  ^'^ 

expucabie  tract  or  mercantile  instrument,  which,  although  not  familial 
to  the  public,  are  known  and  understood  by  a  particula^ 
class  of  persons  in  a  certain  special  and  peculiar  sense 
evidence  to  that  effect  will  be  admissible,  for  the  purpow 
of  applying  the  instrument  to  its  proper  subject-matter 
and  the  case  will  be  the  same  as  if  the  parties  in  framinj 
their  contract  had  made  use  of  a  foreign  language,  whici 
the  Courts  are  not  bound  to  understand.  An  instrumeri 
so  worded  is  not  on  that  account  void ;  it  is  certain  an< 
definite  for  all  legal  purposes,  because  it  can  be  made  si 
through   the  medium   of   an   expert.      Conformably  wit] 

(y)  Judgm.,  8  M.  &  W.  844 ;  Seek-  Ad.  &  E.  594, 695  (a«  to  which  case, « 

ham  V.  Brake,  9  M.  &  "W.  79  ;    S.  C.  Judgm.,  7  E.  &  B.  278.  279 ;  Brown- 

11   Id.  315;  2  H.  L.  Ca.  579;  per  %rM<r,  3  E.  &  B.  703) ;  per  .V««&,  J 

WiUiama,  J.,  E.  B.  &  E.  1020-2.  Lindiu  v.  Bradwell,  6  C.  B,  691. 

(z)  Judgm.,  Tmeman  y.  Loder,  11 
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these  principles  the  Courts  have  long  allowed  mercantile 
instruments  to  be  expounded  according  to  the  custom  of 
.merchants,  who  have  a  style  and  language  peculiar  to 
[iiemselves,  of  which  usage  and  custom  are  the  legitimate 
interpreters  (a). 

I    Besides   the  case  where   an    expression   occurring  in  a 

eontract  is  wholly  unintelligible,   save  to  persons  conver- 

jant  with  the  trade    to   which    it   relates,    a   term  may 

)e  used  therein  which,  besides  its   popular  and  ordinary 

Qeaning,  bears   also   a    technical   signification.     A  doubt 

jiiay  thereupon   arise : — In   which  of  its  two    senses,  the 

irdinary    or    the    technical    is    the    word    or  phrase   in 

.uestion  to  be  understood?      This  point  will   have  to  be 

letermined  by  the  weight  of  evidence  in  favour  of  either 

!iew  which  may  be  adduced  (&) ;   subject,  however,  to  the 

reliminary  decision    of   the    Court   on  inspection  of    the 

articular   contract   as  to  the  admissibility  of  any  extrin- 

c  evidence,  such  as   tendered,  to  explain  it  (c).      Gene- 

illy  speaking,  the  construction  of   a  written  contract  is 

)r  the  Court,  unless  it  contains  words  of  a  technical  or 

)nventional  use  in  a  particular  trade,  in  which  case  it  is 

•  may  be  for  the  jury  (d). 
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{a)  Stark.  Evid.  4th  ed.,  p.  701, 
i  in  Smith  v.  Wilson,  3  B.  &  Ad. 
.733;  Mmrs  v.  Sarle,  3  E.  &  E. 
" ;  30  L.  J.  Q.  B.  9. 
A  mercantile  usage  once  established 
recognised  by  the  Courts  without 
lual  proof  of  it  in  each  case.  Ste- 
'■ns  V.  Australasian  Ins.  So.,  L.  E. 
C.  P.  18,  23  ;  Impet-ial  Mar.  Ins. 
.  V.  Fire  Ins.  Corp. ,4  C.  P.  D.  166, 
1.    Ante,  p.  9. 

[b)  In  Carter  v.  Crick,  4  H.  &  N. 
7,  Pollock,  C.B.,  observes,  "that  if 
larty  seeks  to  make  out  that  certain 
rds  used  in  a  contract  have  a  different 
•eptation  from  their  ordinary  sense, 
her  for  the  purposes  of  trade  or 
hin  a  certain  market  or  a  particular 
inty,  he  must  prove  it :  not  by 
ling  witnesses,  some  of  which  say  it 
one  way  and  some  the  other,  and 


then  leaving  it  to  the  jury  to  say  which 
they  believe ;  but  by  clear,  distinct, 
and  irresistible  evidence." 

(c)  Per  Parke,  B.,  Hutchison  v. 
Powker,  5  M.  &  W.  542. 

In  regard  to  the  propositions  above 
laid  down,  see  also  Van  Baggen  v. 
Baines,  9  Exch.  523  ;  Couturier  v. 
Hastie,  Id.  102 ;  S.  C,  8  Exch.  40 ; 
5  H.  L.  Ca.  673  ;  Griffiths  v.  Rigby, 
1  H.  &  N.  237  ;  Attwood  v.  Emery,  1 
C.  B.,  N.  S.  110  ;  Orchard  v.  Simp- 
son, 2  C.  B.,  N.  S.,  299;  Berwick  v. 
Horsfall,  4  C.  B.,  N.  S.,  460;  Holt 
V.  Collyer,  16  Ch.  D.  718. 

{d)  Alexander  v.  Vanderzee,  L.  R. 
7  C .  P.  533, 534 ;  considered  in  Bowes  v. 
Shand,  2  App.  Cas.  455,  482;  ace. 
Ashforth  V.  Bedford,  L.  R.  9  C.  P. 
20. 

pp2 
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In  Simpson  v.  Margitson  (e),  the  j)laiiitiff,  an  auctioneer, 
claimed,    under    a    written   contract,    certain    commission 
upon    the    sale   of    an   estate,    "if   sold    by    auction    oc 
within   two    months    after."     A    sale    of    the   estate   was 
effected  within    two   calendar  months,  though  not  within 
two  lunar  months,  after  the  auction,  and  the  Court  held, 
that,   although   evidence  would   have    been   admissible  tc 
show    that    according    to    the    usage    of    auctioneers, 
'  month '  signifies  a    calendar  month,  yet,  in   the  absena 
of  such  evidence,  the  legal  meaning  of  the  word  in  ques- 
tion   would    be    allowed    to    prevail.       "It    is    clear,* 
remarked    Lord   Denman,   C.  J.,  "that  'months'   denoti 
at    law    '  lunar '  months,    unless  there  is  admissible   evi 
dence   of  an  intention   in   the   parties    using  the  word  t< 
denote   '  calendar '    months.      If    the   context    shows 
calendar   months   were   intended,   the   Judge   may  adop 
that  construction  (/).     If   the  surrounding  circumstance 
at  the    time   the   instrument   was   made    show   that  th 
parties   intended    to    use    the   word    not  in  its  primar 
or    strict    sense,   but    in    some    secondary    meaning,  th 
Judge  may  construe  it  from  such  circumstances,  accordin 
to  the  intention  of  the  parties  (</).      If  there  is  evidenc 
that  the  word  was  used   in   a  sense   peculiar  to  a  tradi 
business,    or    place,     the    jury    must    say    whether  tl: 
parties  used  it  in  that  peculiar  sense  (li).     If  the  meanii 

(e)  11  Q.  B.  23.  by  writing,  partly  by  proof  of  tb«l 

(/)  Lanff  T.  Gale,  1  M.  &  S.  Ill;  haviour  and  conduct  of   parties,  t 

Seff.  V.  Chawton,  1  Q.  B.  247.  question  as  to  what  the  contract  wi 

A  calendar  month  is  a  "  legal  and  will  be  for  the  jury :  Moore  t.  Ot 

technical  term."     "  In  computing  time  troorf,  4   Exch.  681 ;  per  Lord  C*» 

by  calendar  months,  the  time  must  be  bell,  C.  J.,  Foster  v.  Mentor  Life  A 

reckoned  by  looking  at  the  calendar,  Co.,  3  E.  &  B.  79. 
and  not  by  counting  days ;  "  per  Brett,  (h)  Smith  v.   Wilson,  3  B.  4  i 

L.  J.,  Migotti  t.  Colvill,  4  C.  P.  D.  728,  where  evidence  was  held  adni   , 

238.  sible,  to  show,  that,  by  the  cuatora 

(y)  Goldshede  t.  Sican,\  Exch.  154;  the  countr)-  in  which  a  lease  is  maj 

Walker  v.  Hunter,  2  C.  B.  324  ;    Bac.  the  words  "  one  thousand,"  when  t 

Max.  reg.  10;  ifa/Aj»  V.  i/ay,  13  M.  plied    to    rabbits,    signified    "twe 

&  W.  511;    Bechford  v.  Crutwell,  1  hundred."     This  case  shows  that 

Moo.  &  R.  187.  principle  which  r^ulates  the  adniii 

Where  a  contract  is  evidenced  partly  oility  of  evidence  to  explain  mercan 
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of  a  word  depends  upon  the  usage  of  the  place  where 
j  anything  under  the  instrument  is  to  be  done,  evidence  of 
[such  usage  must  be  left  to  the  jury"  (i).  The  learned 
Judge  further  observed,  that  if  technical  words  are  used, 
the  jury  may  have  to  assign  their  meaning  {k). 

In  accordance  with  the  rules  above  laid  down,  Tindal, 
C.  J.,  remarks,  in  Shore  v.  Wilson  (l),  that  where  any  doubt 
arises  as  to  the  true  sense  and  meaning  of  words  used  in  a 
written  instrument,  or  any  difficulty  presents  itself  as  to 
their  application  under  the  surrounding  circumstances,  the 
Bense  and  meaning  of  the  language  used  may  be  investi- 
gated and  ascertained  by  evidence  dehors  the  instrument 
itself.  Such  investigation  does  of  necessity  take  place  in 
the  interpretation  of  instruments  written  in  a  foreign 
language  (m) — in  the  case  of  ancient  instruments  (n) ; 
where,  by  lapse  of  time  and  change  of  manners,  their 
iiirords  have  acquired  in  the  present  age  a  different  meaning 
crom  that  which  they  originally  bore — in  cases  where  terms 
)f  art  or  science  occur — in  mercantile  contracts,  which  in 
Pflany  instances  use  a  peculiar  language,  intelligible  to 
ihose  only  who  are  conversant  with  trade  and  commerce — 

Shand,  3  Moo.  P.  C.  C,  N.  S.,  272,  ' 
(«)  Ancient  grants  and  charters, 
when  ambiguous,  may  be  explained  by 
evidence  of  modem  usage :  Calmady  v. 
Rowe,  6  C.  B.  861,  893,  n.  (a) ;  Reg. 
V.  Fowell,  3  E.  &  B.  377 ;  JDuke  of 
Beaufort  v.  Mayor  of  Swansea,  3 
Exch.  413,  425  ;  Reg.  v.  Master  of 
Dulwich  College,  17  Q.  B.  600  ;  Master 
Pilots,  ^c,  of  Newcaxtle-upon-Tyne 
V.  Bradley,  2  E.  &  B.  428,  n.  (a); 
Bradley  v.  Master,  #c.,  of  Newcastle, 
2  E.  &  B.  427.  "  It  is  not  disputed 
that  where  the  necessity  of  the  case  re- 
quires it,  evidence  of  more  recent  usage 
and  custom  may  be  adduced  for  the 
purpose  of  explaining  old  or  obsolete, 
or  even  imperfect  expressions  to  be 
found  in  ancient  documents.  But  the 
necessity  must  be  apparent,  the  ambi- 
guity must  be  found  to  be  existing." 
Per  Bacon,  V.-C,  Belawarr  {Earl  of) 
V.  Miles,  17  Oh.  D.  at  p.  573. 


Utruments  is  not  confined  to  them,  but 
Applies  also  to  other  kinds  of  contracts, 
hose,  for  instance,  between  landlord 
nd  tenant. 

See  Grant  v.  Maddock,  15  M.  &  "W. 
37  ;  Myers  v.  Sari,  3  E.  &  E.  306  ; 

L.  J.   Q.    B.  9;   Jolly  v.  Young, 

Esp.    186;  Spicer  v.   Cooper,  1   Q. 

424 :  cited  Judgm.,  Sari  v.  Bour- 

;>«,  1  C.  B.,  N.  S.,  196. 

yi)  Citing  Robertson  v.  Jackson,  2 
■  B.  412;  Bourne  v.  Gatliff,  11  01. 
:  F.  45. 

[k)  See  also  per  Lord   Cairns,  C, 

":es  V.  Shand,  2  App.  Cas.  462  et 

0  5  Scott,  N.  R.  1038.  See  also 
'  observations  of  Parke,  B.,  Clift  v. 
hwabe,  3  C.  B.  469. 

w)  Bi  Sora  v.  Phillips,  10  H.  L. 
'•  624;  Stearine,  S;c.,  Co.  v.  Heintz- 
'nn,  17  C.  B.,  N.  S.,  56,  60.  See 
•    ^    0,   Steam    Navigation   Co.   v. 
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and  in  other  cases  in  which  the  words,  besides  their  general 
common  meaning,  have  acquired  by  custom  or  otherwise  a 
well-known  peculiar  idiomatic  meaning  in  the  particular 
country  in  which  the  party  using  them  was  dwelling,  or  in 
the  particular  society  of  which  he  formed  a  member,  and 
in  which  he  passed  his  life.  In  all  these  cases  evidence 
is  admitted  to  expound  the  real  meaning  of  the  language 
used  in  an  instrument,  in  order  to  enable  the  Court  oi 
Judge  to  construe  it,  and  to  carry  such  real  meaning  intc 
effect. 

As  illustrating  the  subject  before  us,  two  cases  may  bi 
mentioned.  (1.)  In  Leidemann  v.  Schultz  (o),  it  appeara 
that  the  defendant  had  chartered  the  plaintiff's  vessel  i 
proceed  to  Newcastle,  and  there  to  be  ready  forthwith,  "« 
regular  turns  of  loading,"  to  take  on  board  a  cargo  of  coa 
and  coke.  The  Court  of  Common  Pleas  held,  that,  if  ther 
were  a  usage  at  the  port  in  question  which  could  explaii 
the  expression  above  italicised,  evidence  of  such  usage  wa 
admissible  for  that  purpose.  Evidence  of  this  kind,  howi 
ever,  will  not  be  received  if  its  admission  would  contradic 
another  part  of  the  contract.  Thus,  where  a  vessel  under 
charter-party  to  go  to  Falmouth,  and  thence  "  to  a  saf 
port  or  as  near  thereto  as  she  can  safely  get,  and  alway 
lay  and  discharge  afloat,"  was  ordered  to  Lowestoft,  wher 
by  reason  of  her  draught  she  could  not  "  always  lay  an 
discharge  afloat,"  evidence  that  there  was  a  custom  of  tli 
port  for  vessels  to  be  lightened  in  the  roads  before  procee( 
ing  into  the  harbour  was  held  inadmissible,  as  going  < 
prove  that  Lowestoft  did  not  mean  Lowestoft,  but  8om< 


(o)  14  C.  B.  38,  with  which  compare  bwti    v.    Alexander,   6    0.    B.   79 

Hudson  V.  ClementHon,  18  C.  B.  213.  Robertwn  v.  French,  4  East,  130;  7 

See  also,  Tapscott  v.  Balfour,  L.  R.  K.  535 ;  cited  per  Urompton,  J.,  4  B. 

8  C.  P.  46,  followed  Tharais  Sulphur  S.  707 ;   Carr  v.  Montefiore,  6  B.  & 

Co.  V.  Morel,  (1891)  2  Q.  B.  647,  and  'kO^ ;  Leetning  v.  Snaith,  16  Q.  B.  27 

Good  V.  Isaacs,  (1892)  2  Q.  B.  655 ;  Moore  v.    Campbell,    10   Exch.    32 

Lawson  v.  Bumess,  1  H.  &  C.  396  ;  Gorrissen  v.  Ferrin,  2  C.  B.,  N.  5 

Caine  v.  Horifall,  1  Exch.  519;  Cock-  681. 
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thing  else  (p).  (2.)  In  Brown  v.  Byrne  {q),  the  action  was 
for  freight  by  a  shipowner  against  the  indorsee  of  a  bill  of 
lading,  which  made  certain  goods  deliverable  to  the  order  of 
the  shipper  or  his  assigns,  he  or  they  paying  freight  for  the 

f  same  at  a  certain  rate  per  pound.  The  defendant  having 
received  the  goods  under  the  bill  of  lading,  the  question 
arose,  whether  he  was  entitled,  by  the  custom  of  Liverpool, 
to  claim  a  deduction  of  three  months'  discount  from  the 
freight?  The  Court  held,  on  the  authority  of  Hutton  v. 
Warren  (r),  that  he  was  so  entitled,  for  "  the  contract  settles 

!  the  rate  of  freight :  whether  or  not  discount  is  to  be  allowed 
on  the  payment,  it  leaves  open ;    and  to  that  the  custom 
applies  "  (s). 
Not  only  may  an  expression  which  is  susceptible  of  a  Evidence  to 

*'  *'  -^  ^  annex  term 

I  technical  meaning  when  occurring  in  a  mercantile  contract  ^n^^° 
I  be  thus,  often,  submitted  for  translation  to  the  jury,  but  it 
is  clearly  established  that  an  incident  may  be  annexed  to  a 
written  contract,  either  by  the  usage  of   trade  or  by  the 
icommon  law  of  the  land  (t)  in  certain  cases. 

The  custom  of  trade  which  is  matter  of  evidence,  may  be 
lused  to  annex  incidents  to  all  written  contracts — commercial, 
agricultural,  and  others, — which  do  not  by  their  terms 
exclude  it;  upon  the  presumption  that  the  parties  have 
contracted  with  reference  to  such  usage  if  it  is  applicable  (u). 
I" Customs  of  trade,"  it  has  been  said,  "consistent  with 


'  [p)  The  Alhambra,  6  P.  D.  68; 
Hayton  V.  Irwin,  5  C.  P.  D.  130; 
post  p.  586.  See  as  to  the  meaning 
'  the  words  "  as  near  thereto  as  she 
ay  safely  get,"  Capper  v.  Wallace, 
■'  Q.  B.  D.  163 ;  cited  in  Nielson  v. 
^i'ait,  14  Q.  B.  D.  522 ;  Korsley  v. 
Price,  11  Q.  B.  D.  244. 

{q)  3  E.  &  B.  703,  cited  and  ex- 
plained Judgm.,  Cuthbert  v.  Cumming, 
10  £xch.  815;  S.  C,  11  Id.  405; 
lud  in  Hall  v.  Janson,  4  E.  &  B.  500  ; 
toUowed  in  Graves  v.  Legg,  1 1  Exch. 
645,  646  ;  S.  C,  9  Id.  709 ;  2  H.  & 
^'.  210 ;  Lucas  v.  Bristow,  E.  B.  &  E. 


907,  913. 

(r)  1  M.  &  W.  466. 

(s)  See  also  Jones  v.  Clarke,  2  H. 
&  N.  725  ;  Allan  v.  Simdius,  1  H.  & 
C.  123;  Gibson  v.  Crick,  Id.  142; 
Btickle  V.  Knoop,  L.  R.  2  Ex.  125. 

{f)  Gibson  V.  Small,  4  H.  L.  Ca. 
397;  Kopitoffy.  Wilson,  1  Q.  B.  D. 
377,  381  ;   Surges  v.    Wickham,  3  B. 

6  S.  669,  696  ;  Biccard  v.  Shepherd, 
14  Moo.  P.  C.  C.  471 ;  Lane  v.  Nixon, 
L.  R.  1  C.  P.  412 ;  Johnson  v.  Raylton, 

7  Q.  B.  D.  438. 

(m)  Gibson  v.  Smalt,  4  H.  L.  Ca.  397. 


584  EVIDENCE  OF  CUSTOM  OF  USAGE 

the  terms  of  a  written  mercantile  instrument,  may  be 
admissible,  Tacite  inesse  videntur  qucs  sunt  moris  et  consuetur 
dinis"  (x). 

Incidents  may  also  be  annexed  to  a  contract  by  the  custom 
of  the  country,  or  by  the  common  law  (y). 

As  showing  that  evidence  of  custom  is  admissible  to  annex 
terms  to  a  written  contract  provided  they  be  not  inconsistent 
with  it,  Wigglesivorth  v.  Dallison  (z)  should  be  consulted. 
It  was  there  held  that  a  tenant,  by  lease  under  seal,  might 
give  in  evidence  a  custom  of  the  country  that  he  should 
have  the  way-going  crop  after  the  expiration  of  his  term, 
such  custom  not  being  repugnant  to  the  express  words  and 
covenants  of  the  lease.  "  The  custom,"  said  Lord  Mansfield^ 
"  only  superadds  a  right  which  is  consequential  to  the  taking 
— as  a  heriot  may  be  due  by  custom,  although  not  mentioned 
in  the  grant  or  lease." 

In  Syers  v.  Jonas  (a),  the  contract  under  consideration  of 
the  Court  was  purely  mercantile.  It  was  for  the  sale  of  a 
specific  parcel  of  tobacco,  no  reference  being  made  to  any 
sample,  and  yet  evidence  was  received  to  show,  that,  by  the 
usage  of  the  tobacco  trade,  all  sales  were  by  sample,  whether 
the  contract  did  or  did  not  so  specify.  The  evidence  proffered 
was  here  held  to  be  receivable,  upon  the  ground  that  the 
incident  sought  to  be  annexed  to  the  written  contract  was 
not  inconsistent  with  it,  nor  impKedly  excluded  by  it ;  and 
the  general  rules  laid  down  in  former  decisions  were  fully 
recognised  and  affirmed. 

In  Metzner  v.  Bolton  (b),  the  declaration  stated  that  the 

(x)  Judgm.,  Suse  v.  Fompe,  8  C.  B.,  216 ;    Symonda    v.    Lloyd,   6   C.  B., 

N.  S.,  567  ;  per  Blackburtt,  J.,  L.  R.  N.  S.,  691. 

7  C.  P.  103.  (a)  2Exch.  Ill,  with  which  compare 

(y)  Gibson  v.  Small,  4  H.   L.  Ca.  Phtllipps  v.  Briard,  1  H.  &  N.  21 ; 

397.  Harnor  v.  Groves,  15  C.  B.  667. 

(z)  Dougl.  201 ;   1  Sm.  L.  C,  9th  See  also  Loekett  t.  Nieklin.  2  Exch. 

ed.,  p.  569.  93. 

See  also  Faviell  v.  Gasltoin,  7  Exch.  {*)  9  Exch.  518,  cited  per  Martm, 

273 ;   Mutton  v.   Warren,  1  M.  &  W.  B.,     WheeUr    v.    Bavidye,   Id.    671 ; 

466  ;   Muncey  y.  Dennis,  1  H.  &  N.  Parker  v.  Ibbetson,  4  C.  B.,  N.  S.,  362 
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plaintiff   entered  into  the  service  of   the  defendant  as  a 
commercial  traveller,  at  a  yearly  salary,  and  that  the  de- 
fendant agreed  to  continue  him  in  his  employ  for  a  whole 
year,  but  discharged  the  plaintiff  before  the  expiry  of  the 
jtime  specified.     The  promise  having  been  put  in  issue,  at 
ithe  trial  the  plaintiff  himself  was  called  as  a  witness,  and 
in  cross-examination  admitted  that  there  was  a  usage  in 
the  trade  to  dismiss  with  three  months'  notice ;    and   the 
€ourt  thought  that  evidence  of  this  usage  was  properly 
admissible  to  annex  a  term  to   the   written   contract,  for 
"  general  usages  are  tacitly  annexed  to  all  contracts  relating 
to  the  business  with  reference  to  which  they  are  made,  un- 
i    less  the  terms  of   such  contracts   expressly  or  impliedly 
3xclude  them." 

In  Hmnfrey  v.  Dale   (c),  evidence  of   usage  in  a  par- 

sicular  trade  was  held  admissible  to  fix  with  liability  as 

Drincipals   brokers,  who  in  that   character  had  signed  a 

contract  for  the  purchase  of   oil,  which  was  therein  de- 

i  Bcribed  as  sold  to  their  principals — such  usage  not  contra- 

4  kicting  the  written  instrument,  but  explaining  its  terms 

^  !»r  adding  to   them  a  tacitly  implied  incident  {d).     And 

;enerally,  any  onie  of  the  public  who  enters  into  a  contract 

ai  the  Stock  Exchange  through  his  broker,  a  member  of 

he  Exchange,  impliedly  agrees  that  all  reasonable  (e)  rules 

nd  customs  of   the  Stock  Exchange  affecting  the  rights 

nd  liabilities  of  parties  to  such  contract  shall  be  imported 

ito  and  become  part  of  it,  and  be  binding  upon  himself, 

le  principal,  as  well  as  upon  his  agent,  the  broker  (/). 

,(«)  7  E.  &  B.  266 ;    S.  C,  affirmed  7  H.  L.  802,  cited  post,  p.  592,  and 

[.  B.  &  E.   1004  ;  Fleet  v.  Murton,  distinguished  in  Ex  parte  Rogers,  15 

fi.  7  Q.  B.   126  ;    Hutchinson  v.  Ch.  IX.  207  ;  see  also  Neilson  v.  James, 

4ham,  L.  R.  8  C.  P.  482.    In  South-  9  Q.  B.  D.  546  ;  Sei/tnour  v.  Bridge, 

lelly.  Bowditch,  1  C.  P.  D.  374,  there  14  Q.  B.  D.  460  ;  Ferry  v.  Bamett, 

s  no  evidence  of  usage.  lb.  467 ;  of.  Blackburn  v.  Mason,  68 

d)  See  also  Field  v.  Lelean,  6  H.  &  L.  T.  510. 
617,   commenting   on  Spartali  v.  (/)    See    for    instance,   Maxted  v. 

neeke,  10  C.  B.  212.  Paine,  L.  R.  6  Ex.  132,  and  4  Ex.  81 ; 

[e)  See  Robinson  v.  Mollett,  L.  R.  Nickalls  v.  Meiry,  L.  R.  7  H.  L.  530 ; 
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Evidence  of 
usage  inad- 
inLssible  to 
vary  the 
terms  of  a 
■written 
contract. 


The  limitation  of  the  leading  rule  just  intimated  must, 
however,  be  carefully  kept  in  view.  Evidence  of  usage  is 
inadmissible  if  it  be  inconsistent  with,  or  if  expressly  or  by 
imphcation  it  contradicts  the  terms  of  the  written  contract 
between  the  parties  (</).  "  Usage,"  says  Lord  Lyndlmrst, 
C.  B.  {h),  "may  be  admissible  to  explain  what  is  doubtful; 
it  is  never  admissible  to  contradict  what  is  plain  "  (i).  I 

In  Wehh  v.  Plummer  (k),  it  appeared  that  the  plaintin 
had  held  a  farm  under  a  lease  containing  a  covenant  that 
the  lessee  should,  on  an  assignment  of  the  term,  be  paid 
by  the  incoming  tenant  for  certain  specified  matters  con- 
nected with  the  cultivation  of  the  farm.     The  action  was 
brought  to  recover  a  sum  of  money  for  foUlage  (Z),  being  aii 
allowance  which,  by  the  custom  of  the  country,  was  pay 
able  to  an  outgoing  by  an  incoming  tenant,  but  which  wm 
not  mentioned  in  the  covenant.     This  evidence  was  held  tc 
be  inadmissible,  upon  the  ground  that  the  express  stipula 
tion  for  certain  specified  allowances  excluded  a  claim  fo: 
any  other  matter ;  Bayley,  J.,  observing,  that  if  the  least 
had  been  silent  as  to  the  terms  upon  which  the  tenant  wa 
to  quit,  the  custom  of  the  country  might  have  been  relie« 
upon  as  evidence  in  support  of   the  right,  but  that  th 


Kellock  V,  Enthoven,  L.  R.  9  Q.  B. 
241  ;  Duncan  v.  Hill,  L.  R.  8  Ex.  242 
(distinguished  Hartas  v.  Ribbons,  22 
Q.  B.  D.  254)  ;  Bowring  v.  Shepherd, 
L.  R.6  Q.  B.  309;  Grisselly.  Brisiowe, 
L.  R.  4  C.  r.  36,  45, 46 ;  Lord  Torring- 
ton  V.  Lowe,  Id.  26  ;  Davi*  v.  Howard, 
24  Q.  B.  D.  691. 

ig)  See  Judgra.,  3  E.  &  B.  703  ; 
Frenton  t.  Merceau,  2  W.  Bl.  1249. 

(A)  Blaekettv.  Royal Exch.  Ass.  Co., 
2  Cr.  &  J.  249;  as  to  which  see  per 
Coekburn,  C.  J.,  Myers  v.  Sari,  3  E. 

6  E.  316,  317  ;  Miller  v.  Tethering  ton, 

7  H.  &  xV.  954  ;  6'.  C,  6  Id.  278,  288 ; 
Hall  V.  Janson,  4  E.  &  B.  600; 
Stewart  v.  Merchants,  ^c,  Co.,  14 
Q.  B.  D.  655 ;  16  Id.  619. 

(t)  See  Judgm.,  Crouch  v.  Credit 
bonder  of  England,  L.  R.  8  Q.  B. 


386 ;  Godts  v.  Rose,  17  C.  B.  25 
234.  Smith  v.  Jeffnjes,  15  M.  & 
561,  will,  if  carefully  scrutinized, 
found  useful  as  showing  the  differenj 
which  exists  between  evidence  mew] 
explanatory  of  the  meaning  of  a  woi 
used  in  trade,  and  evidence  whij 
goes  beyond  this  limit,  and  would  haj 
the  effect  of  setting  up  a  new  contra! 
between  the  parties.  See  also  Nieh^ 
V.  Godts,  10  Excb,  191,  194;  Bam\ 
V.  Dyster,  13  Q.  B.  D.  635.  J 

(/t)  2B.  &  Aid.  746;  21  R.  R.  47 
See  also  Re  Stroud,  8  C.  B.  502,  a^ 
cases  there  cited ;  Clarke  v.  Royttm^ 
13  M.  &  W.  752. 

(/)  See  Roberts  v.  Barker,  1  C 
&  M.  808  ;  Termes  de  la  Ley,  t 
"  Faldage." 
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distinct  mention  of   some  allowances  excluded  others  not 
named. 

The  following  remarks  of  Mr.  Justice  Coleridge,  delivering 
judgment  in  Broicn  Y.Byrne  {in),  exhibit  clearly  the  founda- 
tion and  limits  of  that  particular  rule  of  our  law  of  evidence, 
to  an   examination   of   which   this  chapter  is  principally 
devoted.     "  Mercantile   contracts,"   observes    the    learned 
Judge,  "  are  very  commonly  framed  in  a  language  peculiar        ^r^ 
'to  merchants  :  the  intention  of  the  parties,  though  perfectly  &^^^x^ 
iwell  known  to  themselves,  would  often  be  defeated  if  this 
.language  were  strictly  construed  according  to  its  ordinary 
miport  in  the  world  at  large ;  evidence,  therefore,  of  mer- 
cantile custom  and  usage  is  admitted,  in  order  to  expound 
it  and  arrive  at  its  true  meaning.     Again,  in  all  contracts, 
as  to  the  subject-matter  of  which  known  usages  prevail, 
parties  are  found  to  proceed  with  the  tacit  assumption  of     7^ 
these    usages ;    they   commonly  reduce    into    writing  the 
special  particulars  of  their  agreement,  but  omit  to  specify 
iihese  known  usages,  which  are  included,  however,  as  of 
30urse,  by  mutual  understanding:  evidence,  therefore,  of 
juch  incidents   is   receivable.     The  contract,  in  truth,  is 
partly  express  and  in  writing,  partly  implied  or  understood 
md  unwritten.     But,  in  these  cases,  a  restriction  is  estab- 
ished  on  the  soundest  principle,  that  the  evidence  received      ^. 
uust  not  be  of   a  particular  which   is  repugnant  to,  or 
nconsistent   with,  the  written   contract.     Merely  that  it 
aries  the  ajyparent  contract  is  not  enough  to  exclude  the 
vidence ;  for  it  is  impossible  to  add  any  material  incident 
iO  the   written  terms  of   a   contract   without  altering  its 
II  pfect  more  or  less.     Neither  in  the  construction  of  a  con- 
vact  among  merchants,    tradesmen,  or   others,   will  the 
vidence  be  excluded   because    the    words    are,   in  their 
•rdiuary  meaning,  unambiguous;  for  the  principle  of  ad- 

[m)  3  E.  &  B.  703  (the  facts  in  which      followed  in  Lucas  v.  Bristow,  E.  B.  & 

i*e  are  shortly  stated,  ante,  p.  583),      E.  907,  913. 


^  i 
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Questions  as 
to  admissi- 
bility and 
■effect  of  evi- 
dence of 
usage,  &c., 
how  deter- 
mined. 


mission  is,  that  words  perfectly  unambiguous  in  their 
ordinary  meaning  are  used  by  the  contractors  in  a  different 
sense  from  that.    "What  words  more  plain  than  *  a  thousand,'! 

*  a  week,'  '  a  day '  ?  Yet  the  cases  are  familiar  in  which  *  aj 
thousand '  has   been   held  to  mean  twelve   hundred  (n) ; 

*  a  week '  a  week  only  during  the  theatrical  season  (o) ; 
*a  day'  a  working  day  (p).  In  such  cases  the  evidence 
neither  adds  to,  nor  qualifies,  nor  contradicts,  the  written 
contract ;  it  only  ascertains  it  by  expounding  the  language  " 
used  by  the  contracting  parties  (q). 

Here  it  may,  perhaps,  be  asked — How  are  the  varionfl 
questions  which  arise  respecting  the  construction  of  written 
contracts  and  the  admissibility  of  evidence  explanatory  oi 
them  to  be  determined  ?  Such  questions,  first,  may  be 
purely  of  law,  for  the  opinion  of  the  Court ;  or,  secondly, 
may  involve  matter  of  fact  as  well  as  of  law ;  or,  thirdly, 
may  be  wholly  for  the  jury.  In  regard  to  the  two  formei 
classes  of  cases  the  following  remarks  of  Erskine,  J.,  ii 
Shore  v.  Wilson  (r)  are  instructive  : — 

"The  first  general  rule,"  said  that  learned  Judge,  "ii 
that  all  instruments  in  writing  are  to  be  construed  by  th< 
Court  (s),  and  the  meaning  of  the  terms  employed  is  to  H 
ascertained  and  fixed  by  reference  to  the  whole  instrumenti 
but  to  nothing  beyond  it,  unless  specially  referred  to  in  th< 
instrument  itself.  But  this  rule  is  subject  to  many  excew 
tions.  First,  where  the  instrument  is  in  a  foreign  language  i 
in  which  case  the  jury  must  ascertain  the  meaning  of  th^ 


(«)  Smith  V.  Wihon,  3  B.  &;  Ad. 
728  (ante,  p.  680  (A),  cited  per  Lord 
Cranuorth,  C,  Mackenzie  v.  Dunlop, 
3  Macq.  H.  L.  Ca.  26,  who  remarks 
that  "  General  usage  can  only  be  proved 
by  the  multiplication  of  particular 
usages  :  "  Id.  27. 

(o)  Grant  v.  Maddox,  15  M.  &  W. 
737.  Et  vide  Mj/ers  v.  Sari,  3  E.  & 
E,  306 ;  30  L.  J.  Q.  B.  9. 

(p)  Cochran  v.  Retberg,  3  Esp.  121. 

ig)  See   also  Euuian   Steam  Nav. 


Co.  v.  Silva,  13  C.  B.,  N.  S.,  610 
cited  Judgment,  Southampton  Stem 
Colliery  Co.  v.  Clarke,  L.  fi.  6  Ex.  66 
Kidston  v.  Empire  In*.  Co.,  L.  B- 
C.  P.  357  ;  1  Id.  535.  See  Li^rt  \ 
Aitchiion,  3  Q.  B.  D.  558,  667. 

(r)  5  Scott,  N.  R.  988. 

(*)  The  reason  of  the  rule  beinj 
that  the  Court  is  supposed  to  be  beta 
qualified  than  a  jury  for  dischargiri 
tnis  dutv :  vide  per  Maule,  J.,  5  Scotj 
N.  R.  979. 
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■terms  upon  the  evidence  of  persons  skilled  in  the  particular 

!  language.     Secondly,  if  the  instrument  be  a  mercantile  con- 

|.tract,  the  meaning  of  the  terms  must  be  ascertained  by  the 

ijury,  according  to  their  acceptation  amongst  merchants. 

[Thirdly,   if  the  terms   are   technical  terms   of  art,   their 

meaning  must  in  like  manner  be  ascertained  by  the  evidence 

of  persons  skilled  in  the  art  to  which  they  refer.     In  such 

eases  the  Court  may  at  once  determine,  upon  the  inspection 

3f  the  instrument,  that  it  belongs  to  the  province  of  the  jury 

X)  ascertain  the  meaning  of  the  words ;  and  therefore  that 

[in  the  inquiry  extrinsic  evidence  to  some  extent  must  be 

admissible  "  (t). 

Besides  the  above,  there  are  also  some  other  cases  in  which 
the  meaning  of  words  employed  in  a  written  instrument  is  a 
it  subject  of  inquiry  upon  evidence  before  a  jury ;  but  these 
urise  not  out  of  the  language  of  the  writing  itself,  but  in 
Bonsequence  of  facts  that  are  brought  to  the  knowledge  of 
ihe  Court  by  evidence  dehors  the  instrument.  "  In  such 
ases,  the  first  duty  of  the  Court  is  to  ascertain  the  meaning 
»f  the  words  themselves,  taken  in  connection  with  the  whole 
•ontest,  and  next  to  apply  them  to  their  proper  object.  In 
iscertaining  the  meaning  of  any  particular  terms,  the  first 
lole  is,  that  they  are  to  be  taken  in  their  plain  and  ordinary 
neaning,  unless  from  the  context  it  should  appear  that  the 
party  has  used  them  in  a  different  sense.  The  first  step  in 
pe  inquiry,  therefore,  would  be,  whether  it  appears  upon 
he  face  of  the  instrument  itself  that  the  writer  has  used  the 
erms  in  any  particular  or  extraordinary  sense  ;  for,  if  that 
hould  be  the  case,  then  the  instrument  must  be  construed 

t)  In  Lewis  v.  Marshall,  7  M.  &  call  upon  them   to    decide  upon  the 

•  743,  744,  the  Court  observe,  "We  effect  of  such  evidence;  but  whether 

Ke  the  acknowledged  distinction  to  be  such  evidence,  when  offered,  is  of  that 

lis : — If  the  evidence  offered  at  the  character  and  description  which  makes 

ial  by  either  party  is  evidence  bv  law  it    admissible    by  law,  is  a  question 

Iraissible  for  the  determination  of  the  which  is  for  the  determination  of  the 

uestion  before  a  jury,  the  Judge  is  Judge  alone,  and  is  left  solely  to  his 

jund  to  lay  it  before  them,  and  to  decision."  l 

i 
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according  to  that  particular  sense,  whether  more  or  lesi 
extensive  than  the  primary  meaning  of  the  words  themselves 
But  if  no  such  intention  appears  upon  the  face  of  th( 
writing,  it  then  becomes  the  duty  of  the  Court  to  constni* 
the  words  according  to  their  plain,  general,  ordinal-} 
meaning  (ii),  subject  to  certain  qualifications.  First,  if  the 
words  used  be  technical  terms  of  law,  the  Court  must  tak( 
them  according  to  their  strict  legal  acceptation,  although  ii 
general  and  ordinary  use  they  may  have  acquired  a  men 
extensive  or  a  more  limited  sense ;  secondly,  whether  the^ 
are  technical  terms  of  law  or  words  of  ordinary  use,  the  Cour 
may  give  them  a  more  enlarged  or  more  limited  construe 
tion,  whenever  it  is  found  that  they  cannot  otherwise  b» 
apphed  at  all"  (x). 

In  Gether  v.  Capper  {y)  two  methods  of  construing  mer 
eantile  contracts  are  thus  indicated  by  Maide,  J., — sucl 
instruments,  he  remarked,  "  are  frequently  so  framed  as  tt 
require  considerable  force  of  construction  to  apply  them ;  aiK 
in  such  cases  the  Courts  have  considered  that  they  ought  t< 
be  dealt  with  so  as  to  give  effect  to  the  general  intent  that  i 
to  be  gathered  from  the  whole  of  the  instrument,"  this  nil' 
of  construction  is,  however,  "to  be  had  recourse  to  onl; 
in  cases  of  necessity,  where  it  is  pretty  clear  that  the  partie 

(m)  "The  general  rule,"  says  Tindal,  "  Where  the  intention  of  the  partit 

C.    J.,   5    Scott,    X.    R.    1037,    "I  to  a  contract  is  sufficiently  appareu' 

take  to  be,  that,  where  the  words  of  effect  must  be  given  to  it  in  that  sen.-' 

any  written  instrument  are  free  from  though  some  violence  be  thereby  tloi; 

ambiguity  in  themselves,   and   where  to  its  words.     Where  the  intention 

external  circumstances  do  not  create  doubtful,  the  safest  course  is  to  tak 

any  doubt  or  difficulty  as  to  the  proper  the  words  in  their   ordinary  sens*'- 

application  of  those  words  to  claimants  Per  Creastcell,  J.,   Wilson  r.  Betan, 

under  the  instrument  or  the  subject-  C.  B.  684. 

matter  to  which  the  instrument  relates,  See    Covtu   v.  Bingham,  23  L.  « 

such  instrument  is  always  to  be  con-  Q.  B.  26  ;  Sweeting  v.  Barthez,  14  ( 

strued  according  to  the  strict,  plain,  B.  538  ;  Reid  v.  Fairbankt,  13  C.  I 

common  meaning  of  the  words  them-  692;   Heseltine  v.   Siggert,    1  Eicl 

selves  ;  and  that,  in  such  case,  evidence  856  ;  per  Parke,  B.,  Bland  ▼.  Or»wle\ 

dehors  the  instrument,  for  the  purpose  6  Excn.  529. 

of  explaining  it  according  to  tne  sur-  (x)  Per  Erskine,  J.,  6  Scott,  N.  1 

mised  or  alleged  intention  of  the  parties  988,  989. 

to  the  instrument,  is  utterly  inadmis-  (y)  16  C.  B.  707 ;  S.  C,  Id.  39. 

sible." 
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ihad  some  intention  which  cannot  take  effect  at  all,  if  a  rigid 

inile  of  construction  be  applied  to  the  instrument."     But 

Ugain — it  is  imperative  on  the  Court  "  to  adhere  to  the 

anguage  of  the  contract  where  it  has  provided  exactly  for 

lie  event  which  has  happened.     A  party  has  a  right  to 

,iay — *I  have   used   language   which   aptly   expresses  my 

.ntention,  and  therefore  it  is  unnecessary  to  have  recourse 

!0  the  power  of  construction  which  is  applied  to  obscure 

uid  doubtful  contracts.     I  only  ask  of  the  Court  to  give  the 

latural  meaning  to  the  words  used  in  the  instrument  before 

t,  without  looking  either  to  the  right  or  to  the  left.'  " 

I  In  regard  to  the  third  class  of  cases  specified  at  p.  588,  it 

rill  be  sufficient  to  say,  that  where  there  is  an  election  to  be 

ade  between  two  meanings,  either  of  which  is  assignable 

I  a  phrase  or  expression  occurring  in  a  written  contract,  or 

itween  two  or  more  persons  or  things  to  which  such  con- 

t  may  relate,  the  question  will  properly  be  one  for  the 

,  not  for  the  Court  to  determine  (z). 

Where,  moreover,  a  question  as  to  usage  or  custom  arises 

n  a  mercantile  contract  or  upon  a  lease,  and  the  jury  are 

tiarged  with  its  solution,  the  matter  for  their  consideration 

ill  be : — whether  there  was  a  recognised  practice  and  usage 

ith  reference  to  the  transaction  out  of  which  the  particular 

ritten  contract,  which  is  the  subject  matter  of  the  action, 

rose,  and  to  which  it  related,  which  gave  a  particular  sense 

i  the  words  employed  in  it,  so  that  the  parties  might  be 

ipposed  to  have  used  the  words  in  such  sense  (a);   or 

hether  there  was,  in  truth,  any  local  custom  such  as  it  had 

3en  proposed  to  annex  to  the  written  contract. 

The  character  and  description  of  evidence  admissible  for 

le  purpose  of  thus  annexing  a  term  to  a  mercantile  contract, 

the  fact  of  a  general  usage  and  practice  prevailing  in  the 

trticular  trade  or  business,  not  the  judgment  and  opinion 

(z)  See   per    Maule,   J.,   Smith  y.  (a)  Judgm.,  7  M.  &  Gr.  744. 

ompton,  8  C.  B.  59. 
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of  the  witnesses  who  may  be  called  to  speak  to  it ;  for  a 
contract  may  be  safely  and  correctly  interpreted  by  reference 
to  the  fact  of  usage,  as  it  may  be  presumed  that  such  fact 
was  known  to  the  contracting  parties,  and  that  they  con- 
tracted in  conformity  thereto  (b). 

Assuming  that  evidence  of  usage  in  a  particular  branch 
of  trade  is  admissible  to  explain  mercantile  expressions  and 
to  add  incidents,  or  to  annex  usual  terms  and  conditions 
which  are  not  inconsistent  with  the  written  terms  between 
.  the  parties,  we  must  add  that  the  usage  in  question  will  be 
good  only  if  it  be  reasonable,  certain,  and  general,  in  the 
branch  of  trade  or  business  in  regard  to  which  it  is  set  up  (c). 
Such  evidence,  however,  could  not  be  admitted  to  con- 
vert a  broker  employed  to  buy  for  his  employer,  into  a 
principal  to  sell  to  him,  unless  where  the  person  employing 
the  broker  knew  of  and  assented  to  the  dealing  on  the 
footing  of  such  custom  {d). 

It  may  be  collected  from  what  has  been  thus  far  said  that 
evidence  of  usage  is  admissible  for  various  purposes  in  con- 
nection with  the  interpretation  of  written  instruments. 

Such  evidence  may,  for  instance,  in  some  cases  be  adduced 
to  annex  incidents  to  them,  to  explain  a  particular  word  oi 
phrase  appearing  therein,  or  to  clear  up  and  render  definite 
and  precise  that  which  was  indefinite  and  ambiguous 
Confining  my  attention  for  a  moment  to  the  case  of  ai 
ambiguous  contract,  we  must  remember  that  it  rests  witl 
the  plaintiff  suing  ex  contractu,  to  set  forth  with  precisioi 
the  agreement  upon  which  he  relies,  and  should  he  at  th( 
trial  fail  in  establishing  such   an  agreement,  he  may  b( 

(i)  Judgm.,  7  M.  &  Gr.  744.  shire  Woollen   Co.  v.  Proctor,  7  Cush 

\c)  See    Stephens    v.    Australasian  rag    (U.    S.),    R.   422 ;    Judgm.,   E 

Ins.  Co.,  L.  R.  8  C.  P.  18.     In  Stewart  Stroud,  8  C.  B.  631. 

V.  JTest  India,  ^c.,  Co.,  L.  R.  8  Q.  B.  {d)  Robinson  v.  Mollett,  L.  R.  7  H 

88,  a  particular  custom,  though  dis-  L.  802,  816 ;  as  to  the  full  disdosor 

approved  of   by  the  Court,  had  been  requisite  before  an  agent  can  deal  « 

expressly  made  part  of  the  contract  by  principal  with  his  employer,  see  Wii 

the  parties  thereto.     See  also  Berk-  liamson  v.  Barbour,  9  Oh.  D.  529 
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non-suited,  or,  at  all  events,  may  have  to  apply  for  leave  to 

iinend.     Again,  should  the  contract  itself,  which  he  then 

[produces  in  evidence,  be  altogether  ambiguous  and  mean- 

jingless,  he  will  equally  fail,  because,  as  just  observed,  the 

\onm  is  cast  upon  him  of  making  out  his  right  of  action, 

md,  further  than  this,  of   convincing  the  Court  that  the 

jonstruction  which  he  has  put  upon  the  particular  contract 

s  the  true  one  (e). 

In  an  Anonymous  case  (/),  illustrative  of  the  foregoing 
emark,  the  jury  found  that  the  contract  produced  to  them 
yas  "quite  unintelligible;  "  and  the  Judge  was  held  justi- 
ied  in  ruling  thereupon  that  the  plaintiff  had  failed  to 
lustain  his  declaration.  Boden  v.  French  (g)  may  also  be 
onsulted  upon  this  subject. 

Although  in  the  present  chapter  I  have  not  attempted  to 
nter  generally  upon  an  examination  of  even  the  leading 
ales  of  construction  applicable  to  written  contracts,  I  can- 
.ot  at  its  conclusion  forbear  from  giving  a  brief  epitome 
f  some  of  the  rules  alluded  to — so  worded  as  perchance, 
ithout  much  effort,  to  fix  itself  in  the  memory : — 
"  The  sages  of  the  law,"  it  has  been  said  (h),  "  in  the 
sposition  of  treaties,  pacts,  statutes,  testaments,  deeds, 
id  other  instruments,  have  used  and  handed  down  to  us 
lies  which  are  commended  as  the  dictates  of  enlightened 
•ason  and  common  sense,"  whereof  the  following  will 
iffice  for  the  present,  viz. —  : 

1.  That  the  construction  be  made  on  the  entire  instru- 
ent  and  that  one  part  of  it  do  help  to  expound  another, 
id  that  every  word  (if  it  may  be)  may  take  effect,  and 
>ne  be  rejected,  and  that  all  parts  do  agree  together,  and 

HI  p)  Where  a  promise  is  ambiguous, 
*-^'  •'  to  be  construed  "  according  to  the 


se  m  which  the  promiser  must  be 

posed  to  wish  and  to  believe  that 

promise  should  be  understood  by 

promisee  :  "   Judgm.,   Mowatt  v. 

d  Londeshorough,    23  L.  J.  Q.  B. 

B.C.L. 


177,  184  ;  S.  C,  3  E.  &  B.  307,  334. 

(/)  Cited  per  Jervis,  C.  J.,  10  C.  B. 
889.  See  Duncan  v.  Topham,  8  C.  B. 
225 

(g)  10  C.  B.  886. 

(A)  See  arg.,  Randon  v.  Toby,  11 
Howard  (U.  S.),  R.  511. 

Q  Q 


594  EVIDENCE,   ETC.,   TO   EXPLAIN   WRITTEN   CONTRACTS. 

there  be  no  discordance  therein — ex  antecedentibus  et  consc- 
quentibus  est  optima  interpretatio,  for  turpis  est  pars  qu<e  cum 
8U0  toto  non  convenit,  maledicta  expositio  qua  corrumpit  textum. 

2.  That  the  construction  be  such  as  that  the  whole  and 
every  part  of  the  instrument  may  take  effect,  and  as  much 
effect  as  may  be  for  that  purpose  for  which  it  was  made  {i). 

3.  To  cavil  about  the  words,  in  subversion  of  the  plain 
intent  of  the  parties,  is  a  malice  against  justice  and  the 
nurse  of  injustice  (A;)- 

4.  A  man  ought  not  to  rest  on  the  letter  only,  nam  qui 
Jueret  in  literd  hceret  in  cortice,  but  he  ought  to  rely  upon  the 
sense,  which  is  the  kernel  and  the  fruit,  whereas  the  letter 
is  but  the  shell  (Z). 

5.  Falsa  orthographia,  falsa  grammatical  non  vitiat  cartam 
vel  concessionem ;  nor  the  singular  instead  of  the  plural 
number,  nor  the  plural  instead  of  the  singular  {m). 

6.  The  office  of  a  good  expositor  is  to  make  construction 
on  all  the  parts  together  of  an  instrument,  and  not  of  one 
part  only  by  itself — nemo  enim  aliquam  partem  recte  inteUigert 
possit  antequam  totum  iterum  atque  iterum  perlegerit  (n). 

7.  Construction  must  be  made  in  suppression  of  th< 
mischief  and  in  advancement  of  the  remedy  (o). 

Should  the  construction  proffered  of  an  instrument  b 
found  to  violate  any  of  the  rules  above  laid  down,  ex.  gr. 
by  dwelling  upon  a  word  only  in  disregard  of  the  preceding 
and  succeeding  parts ;  should  it  corrupt  the  text  or  go  bu| 
skin-deep  into  its  meaning,  overlooking  the  general  purpor 
and  effect  of  the  writing — we  may  at  once  reject  it  a 
fallacious,  as  based  on  wrong  principles,  and  as  likely  t 
frustrate  rather  than  effectuate  the  intention  of  the  cor 
tracting  parties. 

(i)  Shepp.  Touch.  87.  Rep.  48  a;  Co.  Litt.  146  b. 

\k)    See     Throckmerton    v.    Tracyy  (n)  Lincoln    College    case,    3    B* 

Plowd.  161.  69  b  ;  8  Vin.  Abr.  181. 

(/)  Eyaton  y.  Studd,  Plowd.  467.  (o)  Co.  Litt.  381  b. 
(m)  £arl  of  Shrewsbury' a  case,  9 


CHAPTEE   VII. 

THE    CAPACITY   TO    CONTKACT HOW    IT    MAY   BE    AFFECTED. 

1  I  HAVE  now  to  speak  of  the  capacity  to  contract — to  show 

|iow  in  some  cases  this  capacity  may   be  affected  by  the 

jharacter  with  which  a  contracting  party  is  clothed — how 

1  other  cases,  where  the  capacity  to  contract  remains 

nimpaired,     the   mode   of    contracting    is    nevertheless 

abjected  to  modification. 

The  matters  intended  for  consideration  in  this  Chapter 

hem  naturally  to  subdivide  themselves  into  two  branches, 

f  which  the  first  will  involve  an  examination  of  Contracts 

v  Mercantile   Persons,   to  wit.   Principal   and   Agent  — 

artners  —  Incorporated    Bodies  —  Bankrupts  ;     and    the 

■cond  will  include  such  inquiries  as  may  appear  requisite 

regard  to  contracts  by  Non-mercantile  Persons,  to  wit, 

ernes  Coverts,  Infants,  Non  Compotes  Mentis,  Executors, 

id  Administrators. 

Sect.  I. — Contracts  ivith   Mercantile  Persons. 

In  treating  of  the  mode  of  contracting  by  mercantile 
rsons,  some  brief  remarks  will  first  be  made  on  the 
ation  of  Principal  and  Agent,  which  is  one  of  paramount 
portance  in  regard  to  this  inquiry. 

"Agency,"    says    Mr.    Chancellor    Kent    in  his  Com-  ^«^^^-^_ 
^ntaries  (a),   "is  founded  upon  a  contract,  either  express 
implied,  by  which  one  of  the  parties  confides  to  the 

(a)  12th  ed.,  vol.  2,  p.  614. 

Q  Q  2 


tuted. 
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other  the  management  of  some  business  to  be  transacted  in 
his  name  or  on  his  account,  and  by  which  the  other  assumes 
to  do  the  business  and  to  render  an  account  of  it."  "The 
relation  of  principal  and  agent  requires  the  consensus  of 
both  parties.  There  must  be  an  express  or  implied  assent 
to,  or  a  subsequent  ratification  of,  that  relation"  (b).  X- 
the  obligatory  force  of  a  contract  rests  on  the  consent  o) 
the  contracting  parties,  so  the  authority  of  an  agent  tc 
contract  for  his  principal  rests  on  the  consent  of  hit 
principal ;  and  the  question,  whether  there  was  consent  tc 
the  contract  or  to  the  authority,  is  to  be  tried  according  tc 
the  general  principles  for  trying  other  questions  (c). 

The  maxim  of  the  Eoman  law.  Qui  mandut  ipse  feciss> 
videtur  (d),  indicates  briefly,  but  correctly,  the  ground  o 
liability  of  a  principal  for  the  act  of  his  agent ;  and,  in  th< 
6th  Book  of  the  Decretals  (e)  (which  are  a  component  paij 
of  the  Corpus  Juris  Canonici  (/)  ),  we  meet  with  the  samj 
rule,  expressed  almost  in  the  form  which  is  so  familiar  t| 
our  lawyers,  Qui  facit  per  alium  est  pennde  ac  si  faciatpi 
seipsum. 

The  mere  enunciation  of  the  maxim  stated  shows  hoi 
wide  must  be  its  practical  appUcability ;  and  a  littl 
reflection  will  con\*ince  us,  that  comparatively  few  mercarj 
tile  transactions,  or  contracts  made  in  the  ordinary  coura 
of  life,  are  conducted  exclusively  by  the  principals,  and  witl 
out  the  intervention  of  any  third  party.  A  merchant,  fc 
example,  employs  his  clerk  to  write  his  usual  businei 
letters,  to  keep  his  books,  and,  not  unfrequently,  to  condu* 
his  most  confidential  and  important  negotiations.     So,  if 


(J)  Per  curiam,  Markwick  v.  Hard- 
ingham,  15  Ch.  D.  349.  The  accept- 
ance by  an  agent,  acting  in  excess  of  his 
authority,  of  an  offer,  may  be  ratified, 
and  the  contract  so  become  binding, 
even  although  before  ratification  the 
offer  has  been  withdrawn:  Bolton  v. 
Latnbert,  41  Ch.  D.  295. 

(<•)  Per  Erie,  J.,  Fro»t  r.   Oliier,  2 


E.  &  B.  318. 

Obligatio  mandati  consensu  contl 
hentium  consistit.     D.  17.  1.  pr-. 

{d)  Mandare  est  gerendum  aliqt 
alicui  committere.  Brisson  ad  to 
"Mandare." 

{e)  Ad  finem.     (Reg.  Jnr.  72.). 

(/)  As  to  which  see  Irving'!  Civ. 

4th  ed.,  pp.  231-235. 
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person  enters  a  shop,   in  order  to  purchase  the  common 

oecessaries  of  life,  he  will,  in  most  eases,  have  to  deal  not 

immediately  with  the  principal,  but  with  his  servant  or  agent, 

intrusted  with  the  management  of  his  business,  whose  duty 

t  is  to  hand  over  to  customers  such  things  as  may  be  re- 

luired,  and  who  is  authorised  to  receive  from  them  the  price. 

It  is,  moreover,  a  true  proposition,  subject  only  to  some 

ew  exceptions,  that  ''whatever  a  man  sui  juris  may  do  of 

limself  he  may  do  by  another  "  (g) ;   and  hence  we  may 

eadily  infer,  that  the  matters  transacted  through  the  medium 

i  agents  are  vastly  multifarious.     The  question,  indeed,  in 

11  cases  in  which  a  plaintiff  seeks  to  fix  a  defendant  with 

lability  upon  a  contract,  express  or  implied,  must  necessarily 

6  "  whether  such  contract  was  made  by  the  defendant  by 

imself  or  his  agent,  with  the  plaintiff  or  his  agent "  (h),  and 

ot  merely  whether  the  contract  was  entered  into  by  the 

arties  treating  directly  with  each  other.     "It  is  a- clear 

ale  that  where  a  person  is  professedly  acting  as  agent  for 

nother  the  principal  is  bound,  and  not  the  agent "  (?). 

There  are,  indeed,  some  persons,  ex.  gr.,  infants,  married 

omen,  idiots,  and  lunatics,  who,  for  reasons  which  will  be 

)ecified  in  the  subsequent  section  of   this  Chapter,  are 

holly  or  partially  incapable  of  contracting,  and  who  are, 

erefore,  to  a  like  extent,  incapacitated  from  contracting 

agent.     It  by  no  means,  however,  follows  that  a  person 

apable  of  contracting  on  his  own  behalf  is  incapacitated 

•m  acting  as  agent  for  another ;  thus,  an  infant  may,  in 

any  cases,  act  as  agent  for  an  adult  (k),  and,  apart  from 
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'/)  Story  on  Agency,  9th  ed.,  p.  2. 
I'o  the  above  rule  there  are,  however 
intimated  in  the  text),  some  exeep- 
is.  Thus,  in  Combes's  case,  9  Rep, 
I.  it  is  said  that  "there  are  some 
gs  personal  and  so  inseparably  an- 
'd  to  the  person  of  a  man  that  he 
uot  do  them  by  another."  So  the 
lormance  of  a  work  of  taste  or  art 
tided  to  A.  could  not  by  him  be  dele- 


gated to  B. ;  nor  could  a  judicial  officer, 
unless  under  some  special  statutory  pro- 
vision, depute  his  functions  to  another. 

(A)  Judgm.,  15  M.  &  W.  526.  See 
Coombs  V.  Bristol  and  Exeter  R.  C, 
3H.  &N.  1. 

(i)  Judgm.,  Zeev.  JS'wes<,2H.&N. 
291. 

{k)  Co.  Litt.  52  a.  See  Lord  v. 
Hall,  8  C.  B.  627. 
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special  legislation  on  this  subject,  a  married  woman  is  held 
to  contract  as  the  agent  of  her  husband. 

The  authority  confided  to  an  agent  may  be  of  one  or  other 
of  three  kinds :  There  may  be,  1.  an  express  limited  authority 
given  to  the  agent  to  do  some  particular  act,  or  to  make  some 
particular  contract ;  2.  a  larger  authority,  to  make  all  con- 
tracts or  to  do  all  acts  connected  with  a  particular  trade, 
business,  or  employment  (l) ;  or,  3.  an  authority  to  do  all 
acts,  without  reference  to  their  precise  character,  which  the 
principal  may  personally  do,  and  which  he  may,  without 
violating  the  law,  do  by  deputy.  The  first  of  these  three 
kinds  of  authority  will  suffice  to  constitute  a  special,  the 
second,  to  constitute  a  general  (m),  the  third,  to  constitute 
an  universal,  agency ;  but,  as  this  last  species  of  agency 
is  (as  may  readily  be  supposed)  of  rare  occurrence,  we  may 
here  properly  confine  our  attention  to  the  two  former 
kinds. 

Of  a  special  agency,  an  example  would  occur,  if  I  com- 
missioned a  friend  to  purchase  a  specific  thing  for  me  ano 
on  my  account ;  of  a  general  agency,  where  my  seiTani 
orders  goods  of  the  neighbouring  tradesmen  for  my  ust 
without  any  express  instructions  from  me,  but  in  the  usua 
and  admitted  course  of  his  duty  (n). 

In  relation  to  this  latter  kind  of  agency.  Dr.  Story  {o] 
remarks,  that  "one  man  may  be  a  general  agent  for  hij 
principal  in  one  business,  and  another  may  be  his  genera 
agent  in  another  business  :  and,  in  such  case,  each  agem 
will  be  limited  in  his  authority  to  the  particular  businea 
within  the  scope  of  his  pecuhar  agency."  Thus,  "if  i 
man  should  be  at  once  a  banker  and  a  merchant,  carrying 


(/)  Story  on  Agencv,  9th  ed.,  p.  17.  («)  See,  per  Lord  Abinger,  C.  B. 

(w)  In  Baities  v.  Etcxng,  L.  R.  1  Ex.        M.  &  W.  181.     Summert  T.  S^moh 


324,  Channell,  B.,  says,  that  there  may       7  E.  &  B.  879,  exemplifies  the  Mtor 
be  "  a  general  agen 
pose,  for  example,  i 
Dills  of  exchange." 


be  "  a  general  agent  for  a  special  pur-       of  a  general  agency. 

pose,  for  example,  an  agent  to  sign  all  (o)  Story  on  Ag«ncy,  9th  ed.,  p.  2(1 
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on  each  business  distinctly,  with  separate  clerks  and  agents 
for  each  branch,  an  agent  in  the  one  would  not  be  deemed 
to  possess  any  authority  to  act  in  the  other  ;  although  each 
would  or  might,  in  a  legal  sense,  be  deemed  a  general 
agent." 
The  fact  of  agency  may  be  proved  by  showing  an  express  Factor 

agency — 

authority  given  to  the  alleged  agent;  by  showing  circum-  how  proved 
stances  from  which  the  requisite  authority  must  necessarily 
Dr  may  reasonably  be  inferred  (p) ;  or  by  establishing  the 
axistence  of  a  particular  relation  between  parties  whence  an 
i  fiuthority  to  contract  will  be  implied  by  law:  for  instance, 
he  relation  of  partners,  by  which  relation,  when  complete, 
me  partner  becomes  at  common  law  the  agent  of  the  firm 
:or  all  purposes  necessary  for  carrying  on  their  particular 
partnership,  whether  general  or  special,  or  usually  belonging 
io  it  (2),  or  the  relation  of  husband  and  wife,  by  virtue 
)f  which  the  law,  under  certain  circumstances,  considers 
he  husband  to  make  his  wife  an  agent  (r). 
To  explain  and  illustrate  these  remarks,  let  us  suppose  -in  an 

.  ,  action  for 

inat  an  action  for  goods  sold  and  delivered,  or  for  work  goods  sow 

"  '  and  deh- 

knd  labour,  is  brought  by  A.  against  B.  The  plaintiff,  vered.&c. 
'n  whom,  in  such  a  case,  the  burthen  of  proof  lies, 
ftust,  in  order  to  recover  against  the  defendant,  show  that 
le  (the  defendant)  contracted  expressly  or  impliedly 
'ith  the  plaintiff;  expressly,  by  making  a  contract  with  the 
laintiff;  impliedly,  by  giving  an  order  to  him  under  such 
ircumstances  as  show  that  it  was  not  to  be  gratuitously 
secuted;  and  if  the  contract  was  not  made  by  the 
efendant  in  person,  it  must  be  proved  that  it  was  made 
y  an  agent  of  the  defendant  duly  authorised,  and  that  it 
as  made  as  his  contract.     Assuming  that  the  contract  in 

[p)  See  Hogarth  v.  Wherley,  L.  R.  Rihy  v.  Packington,  L.  R.  2   C.    P. 

C.  P.  630.  536 ;  Scrivener  v.  Pask,  L.  R.  1  C.  P. 

(?)  See     S.     5,    Partnership    Act,  715;    Wilson  v.  Glossop,  20  Q.  B.  D. 

90  (63  &  54  Vict.  c.  39).  354 :  post. 

'•)  Judgm.,  15  M.  &  W.  527.     See 
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the  given  case  was  made  by  a  third  person,  the  point 
for  decision  will  be — whether  that  third  person  was  an 
agent  for  the  defendant  for  the  purpose  of  making  it, 
and  made  the  contract  as  such  (s). 

Now,  in  accordance  with  what  has  been  already  said,  the 
agency  may,  under  the  circumstances  supposed,  be  consti- 
tuted by  an  express  limited  authority  to  make  such  a 
contract,  or  a  larger  authority  to  make  all  contracts  falling 
within  the  class  or  description  to  which  it  belongs,  or 
a  general  authority  to  make  any;  or  it  may  be  proved 
by  showing  that  such  a  relation  existed  between  the  parties 
as  by  law  would  create  the  authority.  If  proof  to  such 
effect  be  given,  and  if  further  it  be  shown  that  the  agent  in 
making  the  contract  acted  on  the  authority  given  to  him  (t), 
the  principal  will  be  bound  by  the  contract,  and  the  agent's 
contract  will  be  his  contract,  hut  not  otherwise  (u). 
Agency—  Ageucy,  then,  may  be  created  by  the  immediate  act  of  the 

principal,  that  is,  by  really  giving  authority  to  the  agent,  or 
representing  to  him  that  he  is  to  have  it ;  or  by  constituting 
that  relation  to  which  the  law  attaches  agency.  It  may 
also  be  created  by  the  representation  of  the  defendant  to 
the  plaintiff  that  the  party  making  the  contract  is  the  agentj 
of  the  defendant,  or  that  such  relation  exists  as  to  con- 
stitute him  agent;  and  if  the  plaintiff  really  makes  thej 
contract  on  the  faith  of  such  representation,  the  defendanlj 
is  bound  because  he  is  estopped  from  disputing  the  truth  oi 
it  with  respect  to  that  contract  (x) ;  and  the  representation 

(»)  Jadgm.,    Reynell  v.  Lewis,  and  [x)  CoUingwoody.  Berkeley,  \bCJi.\ 

Wyld\.  Hopkins,  15  M.  &  W.  527;  N.  S.,   145.      The   rule   is  that  '" 

Cross  V.    Williatns,  7  H.  &  N.  675.  a   man  so  conducts  himself,  whetl 

See  Higgins  v.  Hopkins,  3  Exch.  163;  intentionally  or  not,  that  a  reasonal 

Bailey  v.  Maeauley,  13   Q.    B.   815;  person  •would  infer  that  a  certain  iti 

Patrick  v.  Reynolds,  1  C.  B.,  N.   S.,  of  things  exists  and  acts  on  that  m 

727  ;    Riley   v.  Packington,  L.  R.  2  ference,  he  shall  be  afterwards  estopwi 

C.  P.  536.  from  denying  it:"  per  Bramwtll,  3.' 

(0  See  Baines  v.  £wing,  L.  R.   1  Cornish  v.  Abington,  4  H.  i:  N.  556 

Ex.  320.  Maddick  \.  Marshall,  17  C.  B.,  N.  8.| 

(m)  Judgm.,  15  M.  k  W.  527.  829;  S.  C,  16  Id.  387. 
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of  an  authority  is  quoad  hoc  (by  virtue  of  the  doctrine  of 
estoppel)  the  same  thing  as  a  real  authority  given  by  the 
i-defendant  to  the  supposed  agent.  This  representation  may 
be  made  directly  to  the  plaintiff,  or  made  publicly,  so  that  it 
may  be  inferred  to  have  reached  him,  and  may  be  made  by 
\words  or  conduct  (y). 

Upon  none  of  the  foregoing  propositions  is  there  any 
ioubt ;  and  the  true  decision  of  questions  involving  the  law 
)f  agency  depends  upon  the  proper  application  of  the  prin- 
jiples  set  forth  in  them  to  the  facts ;  such  application  being 
ruade  by  the  jury,  with  due  assistance  from  the  Judge. 

Assuming  that  an  agency  of  some  kind  does  in  any  given 
a  SB  exist,  an  important  difference  is  to  be  noted  between  a 
-eneral '  and  a  '  particular  '  agency  ;  for,  if  a  particular 
.ent  exceeds  his  authority,  his  principal  is  not  bound  by 
ihat  he  does  (z) ;  whereas,  if  a  general  agent  exceeds  his 
uthority,  his  principal  is  bound,  provided  what  he  does  is 
athin  the  ordinary  and  usual  scope  of  the  business  which 
e  is  deputed  to  transact.  "  If  a  man  by  his  conduct  holds 
ut  another  as  his  agent — by  permitting  him  to  act  in  that 
haracter  and  deal  with  the  world  as  a  general  agent,  he  must 

9  C.  B.,  N.  S.,  592 ;  from  which  case 
the  rule  deducible  is  this : — "  If  the 
servant  or  agent  of  a  private  individual 
entrusted  on  one  occasion  to  sell  a 
horse,  without  authority  from  his 
master,  takes  upon  himself  to  warrant 
the  soundness  of  the  animal,  the  master 
is  not  bound.  But  if  the  servant  of  a 
horse-dealer,  or  even  one  who  only 
occasionally  assists  him  in  his  business, 
being  employed  to  sell,  gives  a  war- 
ranty, the  principal  is  bound,  even 
though  the  agent  or  servant  was  ex- 
pressly forbidden  to  warrant.  In  such 
a  case  there  is  an  ostensible  authority 
to  do  that  which  is  usual  in  the  conduct 
of  the  business  of  a  horse-dealer : "  per 
£f/les,  J.,  Howard  v.  Sheward,  L.  R. 
2C.  P.  152  ;  Fainter  v.  Abel,  2  H.  & 
C.  113.  See  Broolis  v.  Hassall,  49 
L.  T.  569  ;  Baldry  v.  Bates,  52  Id. 
620, 
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,  ;i/)    Judgm.,  15  M.  &  W.  527,  528, 

-   1 30,  where  the  operation  of  the  above 

I  lie  is  explained.      Judgm.,  Freeman 

Cooke,    2  Exch.   662,   approved  in 

'  Kenzie  v.  British  Linen  Co.,  6  App. 

■^.   101,   109,  and  in  Miles  v.  Jfc- 

raith,  8  Id.  120 ;    Webb  v.  Heme 

/   Commissioners,  L.    R.    5   Q.    B. 

- :  cited  Bank  of  Ireland  \.  Trustees 

Evans'  Charity,  5  H.  L.  Ca.  399  ; 

o.n  V.  No7-th  British   Australasian 

.  2  H.  &  C.  175;  S.  C,  7  H.  & 

603  ;  Ex  parte   Swan,    7  C.    B., 

•  S.,  400 ;  London   S.  W.  Bank  v. 

, .       tutworth,  5  Ex.  D.  96  ;  Babcock  v. 

yil  \amon,  5  Q.  B.  D.  284 ;  Sweeting  v. 

■Ifwrcc,  7  C.  B.,  N.  S.,  449 ;  S.   C,  9 

534  ;  and  cases  cited  as  illustrating 

doctrine  of  estoppel  in  pais,  post, 

"kill.,  Chap.  4. 

-)  See  per  Frle,  C.  J.,  Sickens  v. 
'»g,  29  L.  J.  C.  P.  25,  29  ;  S.  C, 
"•  B.,  N.  S.,  165  ;  Bradtj  v.  Todd, 
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be  taken  to  be  the  general  agent  of  the  person  for  whom 
he  so  acts,  and  the  latter  is  bound,  though  m  a  particular 
instance  the  agent  may  have  exceeded  his  authority  "  (a).. 
So,  if  one  person  authorise  another  to  assume  the  apparent 
right  of  disposing  of  property  in  the  ordinary  course  of  trade, 
it  must  be  presumed  that  the  apparent  is  the  real  authority, 
because  strangers  can  only  look  to  the  acts  of  the  parties,  and 
to  the  external  indicia  of  property,  and  cannot  know  the 
private  communications  which  may  pass  between  a  principal 
and  his  agent  (h).  If,  however,  a  shopman,  who  is  authorised 
to  receive  payment  for  goods  sold  over  the  counter  only, 
receives  money  elsewhere  than  in  the  shop,  that  payment 
would  not  necessarily  be  good.  The  principal  might  be 
willing  to  trust  the  agent  to  receive  money  for  him  in  the 
regular  course  of  business  in  the  shop  when  the  latter  was 
under  his  own  eye,  or  under  the  eyes  of  those  in  whom  he 
had  confidence,  but  he  might  not  wish  to  trust  the  agent  with 
the  receipt  of  money  elsewhere  (c). 

A.  employed  B.  to  manage  his  business,  to  which  the 
drawing  and  accepting  of  bills  of  exchange  was  mcidental ; 
but  it  was  stipulated  between  them  that  B.  should  not  draw 
or  accept  bills.  B.  having  accepted  a  bill  in  the  name  of  "  B^ 
&  Co.,"  A.  was  held  liable  on  the  bill  to  an  indorsee,  whd 
took  it  without  knowledge  of  A.  and  B.  or  the  business  (rf). 


(a)  Per  Pollock,  C.  B.,  Smith  v. 
M*Guire,  3  H.  &  N.  562.  See  Cltapleo 
V.  Bninswick  Building  Society,  6 
Q.  B.  D.  696. 

(J)  Per  Lord  Ellenborough,  C.  J., 
Piekerifig  v.  Busk,  15  East,  38  ;  13 
R.  R.  364;  Cole  v.  Xorth-Western 
Bank,  L.  R.  9  C.  P.  740.  S.  C, 
affinned  L.  R.  10  C.  P.  354,  and  ap- 
proved in  Citg  Bank  v.  BaiTow,  5  App. 
Cas.  677  ;  BrockUsby  v.  Temperance 
Building  Society,  (1896)  A.  0.  173. 

(e)  Judgm.,  Kaye  v.  Brett,  5  Exch. 
274.  See  further,  as  exemplifying  the 
text,  Williams  v.  Evans,  L.  R.  1  Q.  B. 
352  ;  Catttrally.  Hindle,  L.  R.  2  C.  P. 
368 ;  Bridges  \.  Ganett,  L.  R.  5  0.  P. 


451 ;  Fape  t.  Westacott,  (1894)  1  Q.B 
272  (C.  A.).  The  defendant,  an»u( 
tioneer,  was  instructed  not  to  part  wit 
a  written  license  for  a  lessee  to  assiy 
until  he  had  received  pajTuent  of  arreai 
of  rent.  The  defendant,  having  parte 
with  the  license  in  exchange  for 
cheque  for  the  aiTears  of  rent  and  hi 
charges  which  was  dishonoured,  wj 
held  liable  for  the  full  amount  of  tlj 
arrears  of  rent.  i 

[d)  Edmunds  v.  Bushell,  L.  B. 
Q.  B.  97.  "With  this  case  a 
IFatteau  v.  Fcnuiek,  (1893)  1  Q-  I 
346,  where,  although  the  facts  we« 
different,  a  similar  principle  wa«  aj 
plied. 


PRIXCIPAL   AND   AGENT. 


603 


In  Cox  V,  The  Midland  Counties  R.  C.  (e),  it  was  held, 
that  the  station  master  of  a  railway  company  could  not  bind 
the  company  by  a  contract  for  surgical  attendance  on  an 
^  injured  passenger  without  express  authority  for  that  pur- 
pose (/),  for  the  employer  of  an  agent  for  a  particular 
(purpose  gives  only  the  authority  necessary  for  that  agency 
[under  ordinary  circumstances,  or  the  powers  usually  exercised 

similar  agents,  if  there  be  any  evidence  to  show  a  parti- 

liar  usage.  "  Could  it,"  asked  the  Court,  "  be  maintained 
I  hat  a  coachman,  from  whose  carriage  a  passenger  had 
fallen  and  broken  his  arm,  or  by  which  another  person  had 
been  run  over,  .  .  .  could  bind  his  master  by  a  contract 
«-ith  a  surgeon  to  cure  the  injured  person,  and  oblige  his 
jiaster  to  pay  the  bill  ?  We  are  of  opinion  that  he  could 
lot." 

The  authority  of  the  case  just  cited  as  exemplifying  our  to  what 
)resent  subject  has  not  been  altogether  unquestioned,  and  authority 
:learly  the  power  confided  to  an  agent  must,  unless  a  con-  extends, 
rary    intention    manifestly    appears,    be    understood   as 
xtending  to  everything  which  is  necessary  for  or  usually 
iicidental  to  exercising  it  with  eft'ect,  or  carrymg  out  the 
bject  for  which   it   was   intrusted  (^f).     For  instance,   a 


()   3  Exch.    268.     Another    point 

>ed  in  this  case  was,  as  to  the  power 

"he  company  to  appoint  the  servant, 

. ')  assumed  to  act  in  their  behalf, 

ithout  an  instrument  under  seal — as 

^>  which,  see  post,  title  "Corporation." 

Im  also  Giles  v.  Taf  Vale  R.   C,  2 

tft  B.  822  ;  Goff  v.  Great  Northern 

\\C.,Z  E.  k  E.  672  ;  Poulton  v.  Lon- 

In  and  South- TFesteiti  £.  C,   L.  E. 

I '  Q.  B.  534. 

/ )  The  general  manager  of  a  rail- 

;•■  company  has,  however,  such  an 

allied  authority  :    Walker  v.    Great 

^ternR.  C,  L.  E.  2  Ex.  228.     See 

I  ISO  Eirkstall  Brewery  Co.  v.  Fiirness 

II  l  C,  L.  R.  9  Q.  B.  468. 

' '  As    to    the    authority    of    a    bank 

lager  to  direct  the  prosecution  of  an 

"Uder  see  Bank  of  New  South  Wales 

Ovstm,  4  App.  Cas.  270.     Instruc- 


tions to  a  house  agent  to  procure  a 
purchaser  and  negotiate  a  sale  do  not 
amount  to  an  authority  to  the  agent  to 
bind  his  principal  by  a  contract  for  sale 
of  real  or  leasehold  property :  Chadburn 
V.  Moore,  61  L.  J.  Ch.  674. 

{g)  Story  on  Agency,  9th  ed.,  p.  71 ; 
BayUij  V.  Wilkins,  7  C.  B.  886; 
Westropp  V.  Solomon,  8  Id.  34o.  "A 
master  who  sends  his  servant  to  buy 
goods,  and  gives  him  no  money  to  pay, 
doubtless  authorises  him  to  pledge  Iiis 
credit ;  and  a  person  who  employs  an 
agent  to  purchase  goods  on  the  usual 
terms  of  any  particular  trade  gives  the 
like  authority,  and  so  m  other  in- 
stances: "  Ju'dgm.,  9  M.  &  "W.  718. 
(See  Summers  v.  Solomon,  7  E.  A:  B. 
879.) 

In  the  above*  and  similar  cases,  the 
rule  of  law  and  common  sense  applies  : 


.  i 
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solicitor  having  been  once  retained  in  an  action,  has  clearly 
cast  upon  him  the  duty  of  taking  the  necessary  steps  during 
its  progress,  but  is  not  obliged  to  consult  his  cHent,  or  to 
seek  specific  instructions  from  him  prior  to  each  successive 
step  in  the  action.  Where,  therefore,  the  town  council  of 
a  borough  retained  a  solicitor  to  take  proceedings  in  oppo- 
sition to  a  rule  nisi  for  a  mandamus  which  had  actually 
been  obtained  against  them,  and  (the  rule  having  been 
made  absolute)  they  ordered  their  return  to  the  writ  of 
mandamus  to  be  filed,  this  was  held  to  be  a  sufficient 
authority  for  the  solicitor  to  appear  for  the  corporation  at 
the  trial  of  certain  issues  raised  on  the  return  (h). 

Let  us  take,  on  the  other  hand,  the  case  of  a  solicitor  who 
(without  having  a  general  retainer)  is  authorised  to  do 
some  particular  act ;  his  authority  will  then  necessarily 
be  confined  to  doing  such  act ;  and  his  right  to  recover  for 
work  done  and  matters  incidental  thereto,  as  against  his 
client,  will  depend  upon  whether  the  business  charged  for 
fell  within  the  scope  of  the  authority  with  which  he  was 
invested  or  not  (i).  A  solicitor  is  not  justified  in  pledging 
his  client's  credit  to  a  bailiff  or  other  officers  for  fees, 
which,  according  to  the  usual  course  of  practice,  he  ought 
in  the  first  instance  to  pay  out  of  his  own  pocket  (k).    The 

quando  aliquid  mandatur — mandatur  et  7  C.  B.  757,  764  ;  Faviell  v.  EmUrn 

omne  per  quod  pervenitur  ad  illud  (o  Counties  R.   C,  2    Exch.  344,   361 ; 

Rep.  116),  a  rule  of  which  the  precise  Filmer  \.  Delber,  3  Taunt.  486;   15 

mode    of   application  must  of   course  R.  R.  688.     As  to  his  power  to  bini 

depend  upon  the   particular  kind  of  his  client,  see  Jarmain  v.  Hooper,  6  M, 

agency    which  may    chance  to   be    in  &  Gr.  827  ;   Smith  v.  Keal,  9  Q.  B.  D 

question,  and  the  nature  and  extent  of  340. 
the  authority  usually  conferred  thereby.  The  implied  authority  of  a  coniue 

{h)  Reg.  v.  Town   Council  of  Lick-  or  solicitor  to  consent  to  a  compromi* 

field,  10  Q.  B.  634.  was  considered  in  Swinfen  v.  Swinftn 

(i)  See  Dawson  v.  Zawley,  4  Esp.  1  C.  B.,  N.  S.,  364  ;  Swinfen  v.  Lort 

65.  Chebnsford,  5  H.  &  N.  890 ;  Straus 

As  to  the  duty  of  a  solicitor  who  has  v.    Francis,  L.    B.    1    Q.   B.    379 

been  retained  to  conduct  a  suit,   see  Chambers  v.  Mason,  5  C.  B.,  N.  S. 

Whitehead    v.    Lord,    7    Exch.    691;  59;  Prestwich   v.    Poleu,   18   C.   B. 

Harris  v.  Osbouni,  2  Or.  &  M.  629.  N.  S.,  806 ;   Matthews  v.  Munster,  2( 


As    to    his    power    to    refer   it,    see       Q.  B.  D.  141 
Choun  V.  FatTott,  14  C.  B.,  N.  S.,  74,  (A)  Maile  v.   Ma 

and  cases  there  cited ;  Smith  t.  Troup,      and  cases  there  cited 


r 


PRINCIPAL   AND   AGENT. 


605 


solicitor  in  the  cause  has  been  held  liable  for  the  costs 
of  executing  a  ca.  sa.  to  the  bailiff,  although  not  specially 
,  nominated  by  him  {I).  But  this  case  has  since  been  over- 
I  ruled,  on  the  ground  that,  apart  from  a  contract  express 
or  implied  to  pay  such  fees,  the  law  casts  no  such  liability 
upon  solicitors  (?;i). 

Much  difficulty  often  exists  in  determining  the  extent  of 
the  implied  authority  of  an  agent ;  and,  in  reference  to  this 
point  when  it  arises,  the  nature  of  the  agency  in  question, 
and  the  law  applicable  to  it,  will  demand  special  considera- 
tion (w).  An  inquiry  as  to  the  peculiar  power  possessed  by 
the  master  of  a  ship,  in  cases  of  urgency  or  necessity, 
to  pledge  the  credit  of  the  owner  for  repairs  done  to  her, 
&c.  (o) — to  sell  or  hypothecate  the  ship  and  cargo  (p) — 
will  illustrate  the  force  of  the  remark  above  made. 

Besides  the  difficulty   just  indicated,   another,  having  Did  the 
•^    ••  '  o  agent  con- 

reference  to  fact  rather  than  to   law,   not   unfrequently  ^^^^ 


(I)  Brncer  \.  Jones,  10  Exch.  655. 

{m)  Rayle  t.  Bushy,  6  Q.  B.  D.  171. 

{«)  Hawtaytie  v.  Bourne,  7  M.  &  W. 
695,  should  be  consulted  in  regard  to 
iiie  implied  authority  of  an  agent.  It 
was  there  held,  that  the  resident  agent 
appointed  by  the  directors  of  a  mining 
company  to  manage  the  mine  is  not 
impliedly  authorised  by  the  share- 
holders of  the  company  to  borrow 
money  upon  their  credit  m  any  case  of 
necessitj-,  however  pressing.  See  par- 
ticularly the  judgment  of  Parke,  B., 
in  the  above  case :  Ricketts  v.  Bennett, 
4  C.  B.  686  ;  Burmester  v.  Norris,  6 
Exch.  796 ;  Tredwen  v.  Bourne,  6  M. 
•V'  W.  461.  An  auctioneer  entrusted 
^vith  goods  for  sale  by  public  auction 
lias  no  implied  authority  from  the 
vendor  to  warrant  them :  Paytie  v. 
Lord  Leconjield,  51  L.  J.  Q.  B.  642. 

(o)  Arthur  v.  Barton,  6  M.  &  "W. 
138  ;  aunn  v.  Boberts,  L.  R.  9  C.  P. 
331,  336,  338 ;  Edwards  v.  Savill,  14 
''•  B.  107;  Beldon  v.  Campbell,  6 
Exch.  886 ;  Or^an  v.  Brodie,  10  Exch. 
U9  ;  Johns  v.  Simmis,  2  Q.  B.  425  ; 
Stonehouse  v.  Gent,  Id.  431  (a) ;  Frost 
• .  Olirei;  2  E.  &  B.  301 ;    The  Turgot, 


11  P.  D.  21.     See  also  19  &  20  Vict, 
c.  97,  s.  8. 

As  to  evidence  of  ownership  and 
liability  of  registered  owner,  see  Myers 
V.  milis,  17  C.  B.  77 ;  S.  C,  18  Id. 
886;  Brodie  v.  Howard,  17  C.  B. 
109  ;  Hackwood  v.  Lyall,  Id.  124  ; 
Mackenzie  v.  Pooley,  11  Exch.  638  ; 
Whitwell  V.  Perrin,  4  C.  B.,  N.  S., 
412, 416 ;  mbbs  v.  Ross,  L.  R.  1  Q.  B. 
534 ;  Frazery.  Cuthbei-tson,  6  Q.  B.  D. 
92. 

As  to  the  power  of  one  part  owner 
to  bind  another  for  repairs,  see  Preston 
V.  Tamplin,  2  H.  &  N.  363,  684. 

{p)  The  Gratitudine,  3  Rob.  240  ;  • 
The  Onward,  L.  R.  4  Ad.  &  Eccl.  38, 
58 ;  Cammell  v.  Sewell,  3  H.  &  N. 
617,  635,  644 ;  S.  C,  5  Id.  728  ; 
Stainbank  v.  Penning,  11  C.  B.  51, 
88 ;  Stainbank  v.  Shepard,  13  C.  B. 
418  ;  JFillis  v.  Palnrn;  7  C.  B.,  N.  S., 
340,  360 ;  Vlierbootn  v.  Chapman,  13 
M.  &  "W.  230,  239 ;  Hunter  y.  Parker, 
7  M.  &  W.  322 ;  Benson  v.  Duncan, 
3  Exch.  644;  S.  C,  1  Exch.  537; 
Abbott,  Shipp.,  12th  ed.,  p.  310.  See 
Atkinson  v.  Stephens,  7  Exch.  567. 
Generally  as  to  the  duty  of  the  master 
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What  was 
the  meaning 
and  inten- 
tion of  the 
contracting 
parties  ? 


Respective 
liability  of 
principal 
and  agent 
in  certain 
cases. 


presents  itself,  viz.,  in  determining  whether  the  particular 
act  or  transaction  in  virtue  of  which  it  is  sought  to  charge 
a  supposed  principal  was  done  by,  or  took  place  with,  the 
agent  in  that  character,  or  on  his  own  individual  account ; 
this  question  will,  in  general,  require  solution  by  the  jury.i 
Its  nature  may  be  illustrated  by  the  cases  below  cited  (q).  I 
Again,  inasmuch  as  "  a  person  acting  in  the  capacity  ofj 
an  agent  may  undoubtedly  contract  in  such  a  manner  as  to 
make  himself  personally  liable "  (r),  the  meaning  and 
intention  of  the  parties  at  the  time  of  entering  into  an 
alleged  contract  must  be  considered  with  a  view  to  deter- 
mining the  liability  upon  it,  and,  in  any  case  such  as 
alluded  to,  the  true  question  will  be,  "  whether,  from  any- 
thing that  passed  between  the  parties  at  the  time,  it  was 
understood  by  them  that  the  plaintiff  was  to  rely  upon  the 
personal  security  of  the  defendant"  (s),  for  it  will  not  suffice 
that  credit  was  given  to  the  latter  party  unless  he  has  pledged 
his  credit  either  expressly  or  by  implication  (0 . 
•  A  few  leading  propositions  will  now  be  laid  down,  and  a 
few  cases  will  be  noticed,  showing  the  respective  liability  of 
principal  and  agent  on  a  contract  by  the  agent,  1.  oral, 
wholly  or  in  part ;  2.  written,  but  not  under  seal ;  3.  by 
specialty.  The  inquiry  here  suggested,  however  briefly 
conducted,  may  serve  to  throw  some  further  light  upon  the 
relative  position  of  principal  and  agent ;  the  capacity  of  a 
soi-disant  agent  to  bind  his  principal;   and  the  mode  in 


in  case  of  damage  to  the  ship  see 
Blatco  V.  Fletcher,  14  C.  B.,  N.  S., 
147  ;  Benton  v.  Chapman,  8  C.  B. 
950  ;  S.  C,  5  0.  B.  330,  6  M.  k  Gr. 
792.  See  also  Gibhs  v.  Grey,  2  H.  & 
N.  22 ;  Grey  v.  Gibb$,  Id.  26 ;  Barkei- 
V.  Exghlev,  15  C.  B.,N.  S.,27;  Brti- 
tow  V.  Whitmore,  9  H.  L.  Ca.  391  ; 
The  Bona,  51  L.  T.  28. 

(y)  See  Weidner  v.  Hoggett,  1  C.  P. 
D.  533 ;  Woolfe  t.  Home,  2  Q.  B.  D. 
355  ;  Holcroft  v.  Hoggins,  2  C.  B. 
488  ;  Parrott  v.  Andeison,  7  Exch. 
93  ;     WiUiama  t.    Deacon,   4    Exch. 


397  ;  Thompson  t.  Bell,  10  Exch.  10 1 
Wilkimon  v.  CandlUh,  5  ExcU.  91  ; 
Xent  V.  Thonuu,  1  H.  &  N.  473,  478; 
Jones  V.  Hughes,  5  Exch.  104 ;  Cook* 
V.  Seeley,  2  Exch.  746. 

(r)  Per  Ashhurst,  J.,  Maebeatk  T; 
Haldimand,  1  T.  E.  181 ;  7  R.  B- 177 

(»)  Per  Ashhurst,  J.,    ubi   supn : 
Fennell  v.  Alexander,  3  E.  &  B.  283. 

{t)  Autey  V.  Hutchinson,  6  C.  B 
266  ;  Marsh  v.  Danes,  1  Exch.  668 
See  Chambres  v.  Jones,  5  Exch.  229 
Moffatt  V.  Dickson,  13  C.  B.  543. 
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which,  with  a  view  to  his  own  protection  from  liability,  an 
agent  should  contract. 

1.  Of  contracts  by  an  agent,  oral,  wholly  or  in  part,  the  purchase  of 
j<}ontract  of  sale  specially  claims  attention  ;  and,  in  the  first  a^.^^ 
'instance,  it  will  be  well  to  determine  what  are  the  rights 
of  the  seller  of  goods  where  the  purchase  has  been  made  by 
an  agent  disclosed  or  undisclosed,  and  whether  residing  in 
this  country  or  abroad,  at  the  time  of  the  contract.  Now, 
the  law  upon  this  subject  was  discussed  in  three  leading 
'iases,  viz.,  Paterson  v.  Gandasequi  (ii),  Addison  v.  Gan- 
Uasequi  {x),  and  Thomson  v.  Davenport  {y),  upon  which  is 
i'ounded  the  legal  doctrine  recognised  at  this  day  applicable 
j»  it  {z). 

\   The  rules  thus  settled  and  established  may  be  briefly 
ttated  as  under  : — 

'  Where  an  agent  contracts  for  the  purcliase  of  goods  as 
mncipal,  he,  by  so  doing,  incurs  a  personal  liability  ;  and 
t  the  real  principal  be  known  to  the  vendor  at  the  time  of 
i  contract  for  the  sale  of  goods  being  entered  into  by  the 
igent  dealing  in  his  own  name,  and  credit  he  given  to  the 
igent,  this  latter  party  only  can  be  sued  on  the  contract  (a). 
U  however,  in  this  case,  the  seller  of  the  goods  make  his 
lecUon  (b)  to  debit  the  principal,  he  cannot  afterwards  resort 
)  the  agent  (c),  the  question  whether  credit  was  given  to 
ae  agent  or  to  the  principal  being  for  the  jury,  for  whose 
Didance  in  resolving  it  evidence  of  custom  and  usage  will 
mbjeet  to  the  remarks  made  in  the  preceding  chapter)  be 
Imissible  {d). 


•')  15  East,   62 ;    13   R.   R.   368, 

lace  v.;    2  Sm.  L.   C,   9th  ed., 

;78. 

n  4  Taunt.  574;  13  R.  R.  689; 
^m.  L.  C,  9th  ed.,  p.  387. 

y)  9  B.  &  C.  78;  2  Sm.  L.  C, 
'»  ed.,  p.  395. 

-)  Per  Maule,  J.,  Smyth  v.  Ander- 


■  7  C.  B.  34. 
'')  Paterson 
'St,  62  ;  13  R.  R.  368,  Preface  v 


V.     Gandasequi,    15 


Addison  v.  Gandasequi,  4  Taunt.  574 ; 
13  R.  R.  689;  Thomson  \.I)acenpoi-t, 
9  B.  &  C.  78. 

{b)  As  to  evidence  of  election,  see 
Calder  v.  Lobell,  L.  R.  6  C.  P.  486, 
citing  Higyins  v.  Senior,  8  M.  &  W. 
834,  and  other  cases. 

(c)  Per  Lord  Tenterden,  C.  J.,  and 
Littledale,  J.,  Thomson  v.  Davenport, 
supra. 

{d)  See  Curtis  v.  Williamson,  L.  R. 
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Where  the  real  principal  in  a  contract  for  the  purchase  of 
goods  (residing  in  this  country)  is  unknoicn  at  the  time  of 
contracting,  whether  the  agent  represent  himself  as  agent 
or  not,  the  vendor  may,  on  discovering  the  principal,  delAt 
either  at  his  election  (e) ,  unless,  indeed,  something  has  been 
done  to  show  an  election  on  the  part  of  the  seller  to  tak€ 
the  agent  as  the  actual  buyer  (/),  and  to  exonerate  tht 
principal  (g). 

In  cases  where  the  principal  has  obtained  goods  througl 
his  agent,  he  will  not  be  able  to  discharge  himself  froii 
liability  to  the  vendor  by  payment  to  his  agent,  even  though 
such  payment  be  made  bond  fide  and  before  his  name  ha? 
been  disclosed.  There  is,  however,  a  class  of  exceptions  t( 
this  rule,  as  to  which  it  was  laid  down  by  Parke,  B.,  ir 
Heald  v.  Kenicorthy  (/<),  that,  "if  the  conduct  of  the  sellei 
would  make  it  unjust  for  him  to  call  upon  the  buyer  for  th( 
money,  as,  for  example,  where  the  principal  is  induced  In 
the  conduct  of  the  seller  to  pay  his  agent  the  money,  on  tht 
faith  that  the  agent  and  seller  have  come  to  a  settlement  oi 
the  matter,  or  if  any  representation  to  that  effect  is  madi 
by  the  seller,  either  by  words  or  conduct,  the  seller  cannc* 
afterwards  throw  off  the  mask  and  sue  the  principal."  Th< 
discharge  of  the  principal  is  here  limited  to  cases  where  th< 
seller  is  estopped  by  his  own  words  or  acts,  but  the  exceptioi 
has  been  stated  with  greater  width  by  Lord  Tenterd^n,  C.  J. 
and  Bayley,  J.,  who  in  Thomson  v.  Davenport  (t)  laid  it  dowi 


10  Q.  B.  57,  59.  The  liability  of  an 
agent  who  purchases  goods  at  a  sale  by 
auction  was  considered  in  WiUianuon 
T.  Barton,  7  H.  &  N.  899. 

{e)  Thornton  v.  Davenport,  9  B.  & 
C.  78.  Per  Parke,  J.,  Robinton  t. 
Gleadovc,  2  Bing.  N.  C.  161,  162; 
Faterton  T.  Gandatequi,  15  East,  62  ; 
13  R.  R.  368,  Preface  t.  ;  Haillon  v. 
Hodgton,  4  Taunt.  676,  n. ;  13  R.  R. 
691,  n. ;  Wihon  v.  Hart,  7  Taunt. 
295,  See  Newall  v.  Tomlinson,  L.  R. 
C.  P.  405. 

(/)  Per  MauU,  J.,  Smyth  v.  Andei-- 


son,  7  C.  B.  34. 

(y)  Per  Bat/lei/,  J.,  2  B.  &  C.  89. 

(A)  10  Exch.  739.  See  per  Matil, 
J.,  Smyth  v.  Anderson,  7  C.  B.  36 
Smethurst  t.  Mitchell,  1  E.  &  E.  622 
Campbell  v.  Hicks,  28  L.  J.  Ex.  70 
Maefarlane  v,  Giannaeojmlo,  3  H.  &  J 
860 ;  Ritbourg  t.  Bruckner,  3  C  B 
X.  S.,  812. 

(i)  9  B.  &  C.  86  ;  2  Sm.  L.  C.  91 
ed.,p.395.  SeeperiTarhw,  B.,Aw* 
V.  Pott,  4  H.  i  N.  759,  767;  p 
Hill,  J.,  Smethunt  t.  JTttekeU,  u 
supra. 


PRINCIPAL  AND  AGENT. 


609 


;hat  the  right  of  the  seller  to  recover  against  the  subsequently 

iiscovered  principal  might  be  defeated  by  an  alteration  of  the 

Htate  of  the  account  between  the  principal  and  his  agent,  as, 

jlor  instance,  by  payment  of  the  agent  by  the  principal,  or 

)f  there  was   anything  in  the  transaction  which  made  it 

•nequitable  or  unjust  that  the  principal  should  pay.     These 

lifferent  opinions  have   more  recently,  been  considered  in 

ome  important  cases,  to  which  special  reference  will  be 

aade. 

I  In  Armstrong  v.  Stokes  {k),  the  facts  were  as  follows : —  Armstrong 

V  Stokss 

me  plaintiff  had  been  in  the  habit  of  having  dealings  with 

U  &  Co.,  who  were  commission  merchants,  acting  some- 

imes  for  themselves  and  sometimes  as  agents.     The  plain- 

iff  never  inquired  whether  they  were  principals  or  not,  and 

iways  settled  with  them.     The  defendants  gave  E.  &  Co. 

n  order  for  some  white  shirtings ;  the  course  of  business 

etween  them  had  previously  been  that  E.  &  Co.  bought 

ray  shirtings  in  the  market,  bleached  them  white,  and 

barged  the   defendants   with   the   cost   of  the   shirtings, 

leaching,  packing,  &c.,  plus   one   per   cent,  commission. 

he  defendants  thereupon  used  to  pay  E.  &  Co.,  and  were 

ever  brought  into  communication  with  any  other  parties. 

1  the  present  case  E.  &  Co.  obtained  shirtings  from  the 

^aintiff,  and  delivered  them  to  the  defendants,  who  paid 

.  &  Co.  as  usual,  and  in  good   faith,  on    August  11th. 

.  &  Co.  should   have  paid  the  plaintiff  on  August  25th, 

it    did  not,    and   subsequently   failed.      Thereupon  the 

aintiff  sought  to  recover  from  the  defendants  as  being  the 

al  principals.     Upon   this   state   of  facts  the   Court  of 

ueen's  Bench,  after  an  elaborate  discussion  of  the  reported 

ses,  and  especially  of  the  above  dicta,  came  to  the  conclusion 

at  the  wider  view  was  the  correct  one,  on  the  ground  that 

persons  were  to  be  held  liable  "  who  were  only  discovered 


(k)  L.  E.  7  Q.  B.  598. 


B.C.L. 
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to  be  principals  after  they  had  fairly  paid  the  price  to  those 
whom  the  vendor  believed  to  be  the  principals,  and  to 
whom  alone  the  vendor  gave  credit,  it  would  produce 
intolerable  hardship  "  (l).  , 

On  the  other  hand,  in  Irvine  v.  Watson  (m)  the  facts  wewl 
these : — The  defendants  employed  C,  a  broker,  to  buy  oi]| 
for  them.  C.  bought  oil  of  the  plaintiff,  telling  him  that 
he  bought  for  principals,  but  not  saying  who  they  were. 
The  terms  of  the  sale  were  cash  on  or  before  delivery.  The 
plaintiff  delivered  the  oil  to  C,  but  did  not  insist  on  pre- 
payment, and  the  defendants  not  knowing  that  the  plaintifl 
had  not  been  paid,  paid  C,  who  shortly  afterwards  stopped 
payment,  whereupon  the  plaintiff  claimed  to  recover  trom 
the  defendants  as  principals. 

Mr.  Justice  Bowen,  before  whom  the  case  was  tried,  helc 
that,  whereas  in  cases  where  the  agent  has  not  disclosed  bij 
principal  no  action  can  be  brought  against  the  latter,  upor 
discovery  of  his  existence,  if  he  has  in  the  meantime  bow 
fide  paid  his  agent,  yet  where  the  agent  has  disclosed  tin 
fact  that  he  has  a  principal,  without  mentioning  his  name 
the  seller  may  have  recourse  to  the  principal,  even  thoupl 
the  latter  has  homi  fide  paid  his  agent,  unless  there  ha; 
been  such  conduct  on  the  part  of  the  seller,  ex.  gr.,  delay  ii 
applying  to  the  principal,  as  might  justify  the  latter  ii 
concluding  that  the  seller  was  not  looking  to  his  credit,  l)u 
to  that  of  the  agent.  The  effect  of  this  decision  was  t< 
confine  the  dicta  of  Lord  Tenterden  and  Bayley,  J.  {n),  t< 
cases  where  the  principal  was  never  disclosed,  and  to  appl. 
the  rule  as  laid  down  by  Parke,  B.  (o),  to  cases  where  tli 
existence  of  the  principal  was  disclosed,  though  his  nam 
was  concealed. 

On  appeal,  however,  the  Court  {p),  while  upholding  tli 

(/)  At  p.  610.  (o)  Supra. 

(m)  6  Q.  B.  D.  102 ;  lb.  414.  {p)  5  Q.  B.  D.  414. 

(n)  Supra. 
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lecision  of  Bowen,  J.,  as  far  as  it  applied  to  the  case  of  a 

ilisclosed   but   unnamed  principal,  intimated  considerable 

iloubt  as  to  whether  the  law  would  not  be  the  same  even 

n  the  case  of  an  undisclosed  principal,  and  expressed  an 

;)pinion  unfavourable  to  Armstrong  v.  Stokes   (q).      With 

;  eference  to  the  distinction  drawn  by  the  Court  in  that  case 

letween  the  case  where  the  seller  at  the  time  of  the  sale 

lupposes  the  agent  to  be  himself  a  principal,  and  gives 

Tedit  to  him  alone,  and  the  case  where  he  knows  that  the 

•erson  with  whom  he  is  dealing  has  a  principal  behind, 

hough  he  does  not  know  who  the  principal  is,  BramweU, 

J.  J.,  remarked  :  "  It  is  to  my  mind  certainly  difl&cult  to 

aiderstand  that  distinction,  or  to  see  how  the  mere  fact  of 

die  vendor  knowing  or  not  knowing  that  the  agent  has  a 

dncipal  behiud  can  affect  the  liability  of  that  principal. 

i  should  certainly  have  thought  that  his   liability  would 

epend    upon    what    he    himself    knew,   that    is   to   say, 

rhether  he  knew  that  the  vendor  had  a  claim  against 

im  and  would  look  to   him  for  payment  in  the  agent's 

Bfoult"(r). 

The  Court  were  unanimous  in  holding  that  the  rule  as 

hid  down  by  Parke,  B.,  was  a  more  correct  statement  of 

le  law  than  the  dicta  in   Thomson  v.  Davenport  (s),  and 

Irett,  L.  J.,  while  suggesting  that  the  rule  intended  to  be 

id  down  in  Armstrong  v.  Stokes  (t)  was,  that  where  the 

kller  deals  with  the  agent  as  sole  principal,  and  the  nature 

the  agent's  business  is  such  that  the  buyer  ought  to 

;lieve  that  the  seller  has  so  dealt  with  him,  it  would  in 

eh  cases  be  unjust  to  allow  the  seller  to  recover  from  the 

incipal  after  the  latter  had  paid  the  agent,  yet  added  that 

ould  such  a  case  arise  again  the  Court  reserved  the  right 

reconsidering  it. 

To  the  same  effect  is  the  decision  in  the  subsequent  case 
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;?)  L.  R.  7  Q.  B.  598,  supra.  («)  Supra. 

'•)  0  Q.  B.  D.  417,  418.  {t)  Supra. 
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of  Davison  v.  Donaldson  («),  that,  in  order  to  discharge  a 
principal  from  his  liability  for  a  debt  contracted  by  his 
agent,  the  principal  must  show  that  the  creditor  has  him- 
self misled  him  into  supposing  that  he  has  elected  to  give 
exclusive  credit  to  the  agent,  and  that  the  principal  has 
been  prejudiced  by  that  supposition. 

The  net  result  appears  to  be  that  unless  the  seller  either 
by  his  own  laches,  in  not  demanding  payment  with  due 
promptness  (x),  or  by  so  conducting  himself  as  to  lead  the 
buyer  to  believe  that  he  has  been  paid  by  the  agent,  has 
estopped  himself  from  proceeding  against  the  principal,  the 
latter,  whether  unnamed  or  undisclosed,  will  not  be  dis- 
charged by  payment  to  an  agent,  unless  such  payment 
as  a  matter  of  fact  reaches  the  seller. 

This  alternative  liability  may,  however,  be  defeated  by 
the  express  terms  of  the  contract,  as  where,  an  agent  having 
in  a  charter-party  described  himself  as  oicner  of  a  ship,  in 
was  held  that  he  could  not  be  regarded  as  an  agent,  an' 
therefore  his  principal  could  neither  sue  nor  be  sued  on  thi 
contract  (y),  or  may  be  determined  by  the  election  of 
other  party. 

"Where  an  agent  contracts  in  his  own  name  for  an 
undisclosed  principal,  the  person  with  whom  he  contract  \ 
may  sue  the  agent,  or  he  may  sue  the  principal,  but  if  b« 
sues  the  agent  and  recovers  judgment,  he  cannot  afterward! 
sue  the  principal,  even  although  the  judgment  does  no' 
result  in  satisfaction  of  the  debt"  (z). 

The  rule  stated  respecting  the  liability  of  an  undisclosec 
principal  may  be  affected  by  the  usage  of  trade  and  th< 
mutual  understanding  between  parties  which  results  tliere 
from  (a).    Thus,  where  a  British  merchant  effects  a  purchas^ 

(«<)  9  Q.  B.  D.  623.  Hamilton,   4   App.  Cas.  614;   citinj 

\x)  As  to  the  delay,  see  Davison  t.  Priestley  v.  Fernie,  3  H.  <&  C.  977. 
Donaldson,  ubi  supra.  (a)    See,  per  BayUy,  J.,  Poicer 

(y)    Mumble  v.  Hunter,   12   Q.  B.  Butchei;    13  B.   &    C.  339-341;  pj  ■( 

310.  Lord  Ellenborough,  C.  J.,  Jenkins  i  Kf 

{£)  Per  Earl  Cairn*,  C,  Kendall  t.  Fourer,  6  M.  &  8.  287,  18  R.  B.  875 
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for  a  foreign  principal,  credit  is  prima  facie  considered  as 
having  been  given  exclusively  to  the  former  {b),  although 
evidence  will  be  admissible  to  show  a  different  intention  (c). 

Again,  if  an  agent  makes  an  oral  contract  in  his  own 
^'lame,  the  principal  may  sue  as  well  as  he  sued  upon  it ;  for 
'".t  is  a  general  rule,  that  whenever  an  express  contract  is 
nade  an  action  is  maintainable  upon  it,  either  in  the  name 
)f  the  person  with  whom  it  was  actually  made,  or  in  the 
lame  of  the  person  with  whom  in  point  of  laiv  it  was 
nade  (d).  It  is  a  well-known  rule,  that  where  an  agent 
nakes  a  contract  in  his  own  name,  biit  for  a  principal  whose 
lame  is  not  disclosed,  the  principal  may  come  forward  and 
mforce  it  (e). 

Where,  however,  a  principal  permits  his  agent  to  sell  goods  saie  of 

goods  by 

6  apparent  principal,  and  afterwards  intervenes,  the  buyer  is  agent 
mtitled  to  be  placed  in  the  same  situation  at  the  time  of  the 
lisclosure  of  the  true  principal  as  if  the  agent  had  been  the 
eal  contracting  party,  and  is  entitled  to  the  same  defence, 
rhether  it  be  by  common  law  or  by  statute — by  payment  or 
y  set-off — as  he  was  entitled  to  at  that  time  against  the 
gent,  the  apparent  principal  (/).     Further,  by  the  Factors 


'')  Thomson  v.  Davenport,  9  B.  & 
87,  88 ;  Faterson  v.  Gandasequi, 
East,  69;    13   E,.    R.    368;    Pre- 

te  V.  ;    Sutton   v.  Bulloch,  L.   R. 

U.  B.  572,  affirming  S.  C,  L.  R. 

Q.  B.  331  ;  Armstrong  v.  Stokes, 
li.  7  Q.  B.  598,  605  ;  New  Zealand 
"dCo.  V.  Watson,  7  Q.  B.  D.  374; 

plained  in  Kaltenbach  v.  Lewis,  10 

|ip.  Cas.  617  ;  Maspons,  ^c.  v.  Mil- 

<rf,  9  Q.  B.  D.  530 ;    8  App.  Cas. 

4  ;  Elbinger  v.  Claye,  L.  R.  8  Q.  B. 

13,  316 ;    Smyth  v.  Anderson,  7  C. 

^1 ;    Wilson  v.  Zulueta,  14  Q.  B. 

",  414 ;    Poirier  v.  Morris,  2  E.  & 

•  89.      See  Feterson    v.    Ayre,    13 

B.  353  ;  Pennell  v.  Alexander,  3  E. 

B.  283. 

)   Mahony  v.  KekuU,    14  C.  B. 

i;   per  Farhe,  B.,   Heald  v.  Ken- 

-nhy,  10  Exch.  739.     See  Gillett  v. 

for,  18  C.  B.  905,  915. 
f/)  Cothay  V.    Fennell,    10  B.  &  C. 


671 ;  Sims  v.  Bond,  5  B.  &  Ad.  389. 
The  ageiit  was  held  entitled  to  sue  in 
Tassell  v.  Cooper,  9  C.  B.  509 ;  Holt 
V.  Ely,  1  E.  &  B.  795. 

(e)  See,  for  instance,  Risboiirg  v. 
Bruckner,  3  C.  B.,  X.  S.,  812. 

(/)  Judgni.,  Isberg  v.  Bowden,  8 
Exch.  859 ;  Ramazotti  v.  Bowring, 
7  C.  B.,  X.  S.  851 ;  Tucker  \.  Tucker, 
4  B.  &  Ad.  750 ;  Carr  v.  Hinchlif, 
4  B.  &  C.  547;  George  v.  Clagett,  7 
T.  R.  359  ;  4  R.  R.  462  (as  to  which 
see  Borries  v.  Imperial  Ottoman  Bank, 
L.  R.  9  C.  P.  38  ;  Turner  v.  Thomas, 
L.  R.  6  C.  P.  610);  Sabone  v. 
Williams,  7  T.  R.  360  (n) ;  4  R.  R. 
463  (n);  Wake  v.  Tinkler,  16  East,  36. 

The  rule  stated  in  the  text  is  most 
frequently  acted  upon  in  sales  bv 
factors,  agents,  or  partners,  in  which 
cases  either  the  nominal  or  real  con- 
tractor may  sue ;  but  it  may  be  applied 
to  other  cases  :  Judgra.,  Sims  v.  Bond, 
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Liability  of 
agent  who 
contracts 
without 
authority. 


Act,  1889,  where  a  mercantile  agent  is,  with  the  consent 
of  the  owner,  in  possession  of  goods  or  of  the  documents  of 
title  to  goods,  any  sale,  pledge,  or  other  disposition  of  the 
goods  made  by  him  when  acting  in  the  ordinary  com-se  of 
business  of  a  mercantile  agent,  is,  subject  to  the  provisions 
of  the  Act,  as  valid  as  if  he  were  expressly  authorised  by 
the  owner  of  the  goods  to  make  the  same,  provided  the 
person  taking  under  the  disposition  acts  in  good  faith,  and 
has  no  notice  that  the  person  making  the  disposition  is 
acting  without  authority.  Any  such  disposition  is  valid 
notwithstanding  the  determination  of  the  consent  unless  the 
person  taking  under  the  disposition  has  notice  that  the 
consent  has  determined.  If  a  mercantile  agent  has  obtained 
possession  of  any  documents  of  title  to  goods  by  reason  of 
his  being,  or  havmg  been,  with  the  consent  of  the  owner,  in 
possession  of  the  goods  represented  thereby,  or  of  anj'  other 
documents  of  title  to  the  goods,  his  possession  of  the  first- 
mentioned  documents  is,  for  the  purposes  of  the  Act,  deemed 
to  be  with  the  consent  of  the  owner  (g). 

"Where  an  individual,  assuming  to  act  in  the  capacity  ol 
agent  for  another,  acts,  in  truth,  without  authority  from  him, 
the  pretended  principal  will  not,  subject  to  what  has  been 
already  said  upon  this  subject  (/«),  be  bound  by  such  acts; 


5  B.  &  Ad.  393 ;  cf .  Montagu  v.  Fottcood, 
(1893)  2  Q.  B.  350  (C.  A.) :  unless,  in- 
deed, where  the  buyer  of  goods  knows 
that  the  vendor  sells  at  agettt :  Fish  v, 
Krmptm,  7  C.  B.  68",  694 ;  Fe^rand 
T.  liiselioffaheim,  4  C.  B.,  N.  S.,  710  ; 
Semenza  v.  lirinsley,  18  C.  B.,  N.  S., 
467 :  cited  per  Brett,  J.,  Bot-ries  v. 
Imperial  Ottoman  Bank,  L.  R.  9  C.  P. 
47 ;  Dresser  v.  Xortcood,  17  C.  B., 
N.  S.,  466;  Cooke  t.  Eshelby,  12  App. 
Cas.  271. 

{(f)  "Mercantile  agent"  is  defined 
(s.  1)  as  "a  mercantile  agent  hanng  in 
the  customar}'  course  of  his  business  as 
such  agent  authority  either  to  sell  goods, 
or  to  consign  goods  for  the  purpose  of 
sale,  or  to  buy  goods,  or  to  raise  money 
on  the  security  of  goods."     A  jeweller's 


assistant  employed  at  a  small  salary 
sell  goods  retail  on  commission  is  noi 
within  the  definition :  Hastings  v.  A«r 
ton,  (1893)  1  Q.  B.  62.  "  There  is  W 
such  business  as  that  of  an  agent  t^ 
pledge  with  pawnbrokers  for  thie  pur 
pose  of  raising  money  for  the  emploTej 
of  the  agent  "  (per  Mathetc,  J.,  ai 
p.  64).  "  Document  of  title"  is  dei 
fined  s.  1,  subs.  4.  The  Factors  Acti 
1889  (52  &  53  Vict.  c.  45),  has  rej 
pealed  the  previous  Acts,  4  Geo.  < 
c.  83,  6  Geo.  4  c.  94,  5  &  6  Vict 
C.  39,  and  40  &  41  Vict.  c.  39.  Thj 
effect  of  the  first  three  of  these  repealH 
enactments  is  stated  in  Blaclbunt,  i. 
judgment  in  Cole  v.  Xorth-W**ttr\ 
Bank,  L.  R.  10  C.  P.  354. 
(A)  Ante,  p.  601  et  seq. 
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and  a  remedy,  in  such  form  as  under  the  circumstances  may 
be  appropriate,  must  be  had  against  the  party  assuming  to 
contract  (i).  For  instance,  if  "A.  employs  B.  to  work  for 
C.  without  warrant  from  C,  A.  is  Hable  to  pay  for  it  "  (k)  ; 
nor  will  it  make  any  difference  if  B.,  in  truth,  believe  A.  to  be 
the  agent  of  C.  (Z)  ;  for,  in  order  to  charge  C,  B.  would  have 
to  prove  a  contract  with  him,  express  or  implied,  and  with 
(him  in  the  character  of  principal,  either  directly  or  through 
ithe  intervention  of  some  third  person  {m).  A  familiar 
instance,  illustrative  of  this  remark,  occurs  where  an  action 
is  brought  against  a  candidate  for  electioneering  expenses,  or 
for  goods  supplied  on  his  credit,  but  ordered  by  a  third  party, 
assuming  to  act  for  him.  Here  the  fact  of  agency  must  be 
clearly  established — that  is  to  say,  it  must  be  shown  that  the 
alleged  agent  was  employed  by  the  defendant  alone,  or  jointly 
with  others,  or  that  he  was  employed  by  some  third  party, 
jiwho  was  himself  duly  authorised  by  the  defendant  for  such 
purpose ;  and  an  action  would  fail  if  it  appeared  that  the 
defendant,  instead  of  being  a  principal,  was  only  an  agent, 
and  known  to  be  such,  and  had,  in  fact,  not  contracted  on 
jhis  own  account  at  all  (n). 

A  mere  agent,  indeed,  who  gives  an  order  as  such,  and 
3ontracts  orally /or  another,  cannot,  under  ordinary  circum- 
stances, be  made  personally  liable  upon  such  contract,  by 
reason  of  the  want  of  privity  in  law  between  himself  and  the 
3ther  contracting  party  (o).  And  to  a  like  reason  may  be 
irred  the  rule,  that  a  servant  of  the  Crown,  contracting 


m 


(0  Woodin  T.  Burford,  2  Cr.  &  M. 
591 ;  Wilson  v.  Barthrop,  2  M.  &  W. 
■fGS ;  Fenn  Y.  Harrinon,  3  T.  R.  757  ; 
I'Mill  V.  Walter,  3  B.  &  Ad.  114; 
j)er  Lord  Abinger,  C.  B.,  Acey  v. 
\Femie,  7  M.  &  W.  154 ;  Collen  v. 
■Wnyht,  7  E.  &  B.  301 ;  S.  C,  8  Id. 
)47,  and  cases  cited  post,  p.  618. 

[k)  Aahton  v.  Sherman,  Holt,  309  ; 
ited  2  M.  &  W.  218. 

(0  Thmnaa  v.  Edwards,  2  M.  &  "W. 
:i5. 


(m)  Judgm.,  2  M.  &  W.  216,  217  ; 
Turner  y.  Mayor  of  Kendal,  13  M.  & 
W.  171  ;  Spurrier  v.  Allen,  2  C.  &  K. 
210;  Redmond  v.  Smith,  8  Scott, 
N.  R.  250. 

(«)  See  Thomas  v.  Edwards,  2  M. 
&  W.  215 ;  Riggins  v.  Hopkins,  3 
Exch.  16'i.  Et  vide  Cooper  v.  Slade, 
6  H.  L.  Ca.  793. 

(o)  Ante,  p.  312 ;  Deppeiman  v. 
Rubbersty,  17  Q.  B.  766,  771. 


616  CONTRACTS  WITH  MERCANTILE  PERSONS. 

in  his  official  capacity,  is  not  thus  rendered  individually 
responsible ;  the  rule,  or  rather  legal  presumption,  which 
in  this  case  excludes  personal  liability,  being  clearly  in 
accordance  with  public  policy,  inasmuch  as  no  prudent 
person  would  accept  a  public  situation  at  the  hazard  of 
exposing  himself  to  a  multiplicity  of  suits  by  parties 
thinking  themselves  aggrieved  (p).  Commissioners  also, 
and  trustees  appointed  for  carrying  out  undertakings  sanc- 
tioned by  Parliament,  will  not,  in  general,  incur  liability 
on  contracts  made  in  connection  with  the  subject-matter  of 
the  trust  confided  to  them  {q). — "  When,"  remarks  Lord 
Eldon  (r),  "persons  act  under  a  Parliamentary  trust,  and 
state  themselves  as  so  acting,  they  are  not  to  be  held 
personally  liable ; "  though  if,  in  any  particular  case, 
evidence  be  adduced  to  show  that  they  pledged  their 
personal  credit,  a  differeht  result  will  follow  (s). 

Notwithstanding  the  general  rule,  however,  as  to  the  non- 
liability ex  contractu  of  a  mere  agent  acting  in  that  character, 
circumstances  do  occasionally  present  themselves  under 
which  he  may,  even  thus,  incur  responsibility.  For 
instance,  an  action  for  money  had  and  received  Ues  to 
recover  back  money  which  had  been  obtained  throngfa 
compulsion,  even  where  it  has  been  received  by  an  agent 
acting  for  his  principal  (t). 

In  Smout  V.  Ilbery  {u),  which  has  a  direct  bearing  on  th€ 

{p)  'PeTj)allas,C.  J.,  GUilei/y.  Lord  ante,  p.  102. 
Falmerston,  3  B.  &  B.  286,  287  ;    24  (q)  Andrewsr.  Bally,  4  Bing.  666; 

E.  R.  668 ;  per  Ashhurst,  J.,  Macbeath  Alleti  v.  WaMegrave,  2  Moore,  621 ;  2( 

y.Haldunand,\T.'B..  181,  182;  IR.R.  R.R.06O;  Sprotty.PoKeUy^hiu^Al^ 
177  ;  Rice  v.  Chute,  1  East,  579;  Rice  (f)  Higgim  v.  LivingBtoMt,  4  Dow, 

T.  Everitt,  Id.  583,  n.  (a)  ;  Myrtle  v.  355 ;  16  R.  R.  85. 
Beaver,  Id.  135  ;  Atlee  v.  Backhouse,  («)  Eaton  v.  Bell,  5  B.  &  Aid.  34  ; 

3  M.  &  W.  633 ;  R.  v.   Lmds  Com-  Parrott    v.    Eyre,     10    Bing.     283  \ 

missionert  0/ the  Treasury,  4  Ad.  &  E.  Horsley  t.  Bell,  Amb.  770. 
286,   298;    disapproved'  of,    Reg.    v.  {t)  Parker   v.    Bristol  and  Ezetm 

Commissioners  of  Inland  Revemte,  12  R.   C,  6  Exch.    702,  707;  Steele  t, 

Q.  B.  D.  461.  Williams,  8  Exch.  625;  Snotrdtm  r. 

See  further,  respecting  the  protection  Davis,    1     Taunt.     359;    per    Lord 

extended  to  persons  clothed  with  an  Abinger,  C.  B.,  Atlee  t.  Baehhtmtt\ 

official  character,  Grant  v.   Secretary  3  M.  &  W.  645. 
of  State  for  India,  2  C.  P.  D.  445  ;  (m)  10  M.  &  "W.  1. 


.IL. 
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subject  before  us,  the  facts  were  somewhat  peculiar :  there 
the  defendant  was  a  married  woman,  to  whom  the  plaintiff, 
a  butcher,  had  been  in  the  habit  of  supplying  meat  for  the 
support  of  herself  and  her  family.     Meat  had  been  thus 
supplied,   not   only   whilst   the   defendant's  husband  was 
residing  with  her,  but  after  he  had  left  this  country  on  a 
distant  voyage,  during  which  he  died,  and  the  question  was, 
whether  the  defendant  was  liable  for  the  price  of  such  meat 
18  was  furnished  to  her  after  her  husband's  death,  but  before 
}he  news  of  his  decease  had  come  to  hand ;  no  evidence  of 
fraud  or  suppression  of  facts,  peculiarly  within  the  defen- 
dant's knowledge,  was  given  at  the  trial ;  and  the  Court  held 
ihat  the   question   Just  put  was  to   be   answered  in   the 
legative,   reference   being    had   to    the    recognised   legal 
ioctrines  defining  the  liability  of  an  agent  who  contracts 
IS  such  (x) .     There  is  no  doubt,  the  Court  remarked,  that 
m  agent  guilty  of  a  fraudulent  misrepresentation  of  his 
luthority,  with  an  intention  to  deceive,  would  be  personally 
responsible.     And,  as  they  further  observed,  there  are  two 
ither  classes   of   cases  in  which  an  agent,   who,  without 
iCtual  authority,  makes  a  contract  in  the  name  of  his  prin- 
ipal,  is  personally   liable,  even  where  no  proof  of  such 
raudulent  intention  can  be  given ;  first,  where  the  agent 
las  no  authority,  and  knows  it,  but,  nevertheless,  makes 
he  contract  as  if  he  had  it ;  here,  on  the  plainest  principles 


P 


*(»)  Smotit  V.  Ilbery,  supra,  shows 
lat  an  abstract  right  may  exist  with- 
it  any  legal  means  of  enforcing  it, 
T,  under  the  circumstances  there 
ipearing,  no  liability  would  attach  to 
le  estate  of  the  husband  [Blades  v. 
rce,  9  B.  &  C.  167  ;  explained  per 
"Uocli,  C.  B.,  1  H.  &  C.  253,  255; 

npanari    v.    Woodburn,    15    C.    B. 

'),  the  agency  of  the  wife  having 
ttrmined  on  his  death.  It  must  be 
merabered,  however,  that  the  situation 

a  married  woman  as  a  contracting 
irty  is  sui  generis.  For  an  individual 
lio  contracts  with  an  ordinary  agent 
ntracts  with  one  capable  of  contract- 


ing in  his  own  name;  whereas  an 
individual  contracting  with  a  married 
woman  knows  that  she  is  in  general 
incapable  of  making  any  contract  by 
which  she  is  personally  bound  (and  this 
is  so  still  in  spite  of  subsequent  legis- 
lation, except  as  to  her  separate 
property,  v.  post,  p.  682),  and  she 
therefore  stands  in  the  same  situation 
as  an  agent  who  has  expressly  stijtu- 
lated  that  he  shall  not,  under  any  cir- 
cumstances, be  held  personally  liable, 
— a  stipulation  which  it  is  of  course 
quite  competent  to  him  to  make: 
Judgm.,  lOM.  &W.  11,  12. 
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of  justice,  he  is  liable,  because  he  induces  the  contractee  to 
enter  into  the  contract  on  what  amounts  to  a  misrepresen- 
tation of  a  fact  peculiarly  within  his  own  knowledge.  A 
second  case,  in  which  a  mere  agent  will  incur  liability,  may 
present  itself  where  the  party  contracting  as  agent  bond 
fide  believes  that  due  authority  is  vested  in  him,  whilst,  in 
fact,  he  has  no  such  authority — as  where  he  acts  under  a 
forged  warrant  of  attorney,  which  he  believes  to  be  genuine, 
— under  such  circumstances,  it  seems  clear  that  an  action 
for  damage  resulting  from  the  misstatement  would  be 
maintainable  against  the  agent  for  the  breach  of  an  impliea 
warranty  of  authority  {y). 

It  will  of  course  be  noticed,  that  the  remarks  just  made 
apply  to  the  liability  ex  delicto  of  an  agent  who  has  in  sonu 
way  misrepresented  the  existence  or  extent  of  his  authority; 
and  in  cases  of  this  kind  one  or  other  of  the  following 
ingredients  will  be  found  to  be  essential  to  the  maintenance 
of  an  action  against  him,  viz.,  that  the  agent  has  been 
guilty  of  some  fraud,  has  made  some  statement  which  hi 
knew  to  be  false  {z),  or  has  stated  as  true  what  he  did  nol 
know  to  be  true,  omitting,  at  the  same  time,  to  give  such 
information  to  the  other  contracting  party,  as  would  hav* 
enabled  him  equally  with  himself  to  judge  as  to  th< 
sufficiency  of  the  authority  under  which  he  (the  agent)  pro 
posed  to  act. 
Contract  in  2.  From  Jeiikius  V.  Hutchinson  (a),  Doicnvian  V 
•gent.  Williams  (b),  Mahony  v.  Kckule  (c),  and  Green  v.  Kopke  {d) 

we  may  infer,  that  where  a  contract  in  writing  has  beei 
entered  into  between  parties  the  character  of  either  part 

(y)   JRiehardton  v.    TTilliamson,   L.  been  liable. 
R.  6  Q.  B.  279  ;    Story  on  Agency,  («)  13  Q.  B.  744. 

p.  225,  n.  3.  (6)   7  Q.  B.  103.     Ace.  Lemi  ' 

(c)    See  Folhill  v.    Tl'alter,  3  B.  &  Nicholson,   18  Q.   B.  503.     Comp* 

Ad.  114,  cited  post,  Book  III.;  Callow  Father  t.    Winloxc,  7  E.  &  B.  MS 

v.  Jenkimon,  6  Exch.  666.  Lennard  v.  Jiobhiaon,  5  E.  &  B.  126. 

In   Udell  V.    Atherton,  'cited  ante,  (e)  14  C.  B.  390. 

p.  337,  the  agent  would  clearly  have  (rf)  18  C.  B.  649,  558. 
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M  it,  whether  as  principal  or  agent,  and  consequently 
his  right  to  sue  (e),  or  liability,  upon  the  contract,  will, 
[if  possible,  have  to  be  determined  by  reference  to  its 
Iterms,  the  question  being  one  of  intention  to  be  collected 
ftherefrom  (/). 

The  first-mentioned  of  the  cases  above  cited  further 
diows  that  a  party  who  executes  an  instrument  in  the  name 
)f  another,  whose  name  he  puts  to  the  instrument,  adding 
ais  own  name  only  as  agent  for  that  other,  cannot  be 
ireated  as  a  party  to  that  instrument,  and  be  sued  upon  it, 
inless  it  be  shown  that  he  was  the  real  principal  {g) ;  and, 
further,  if  the  instrument  be  ambiguous  it  will  be  con- 
itraed  against  the  party  signing  Qi).  If,  however,  the  agent 
ihooses  to  make  himself  a  contracting  party,  the  other  con- 
>racting  party  may  either  sue  the  agent  who  has  himself 
contracted,  though  on  behalf  of  another,  or  he  may  sue  the 
orincipal  who  has  contracted  through  his  agent ;  and  this 
\  whether  the  principal  was  known  at  the  time  or  not,  or 
)  khether  it  was  or  was  not  known  that  there  was  a 
)rincipal  (i). 

"No  doubt,"  said  Jessel,  M.  E.  {k),  with  reference  to  a 
troker's  contract,  "it  does  not  absolutely  follow  from  the 
lefendant's  appearing  on  the  contract  to  be  broker  that  he 
3  not  liable  as  principal.  There  are  two  ways  in  which  he 
iaight  so  be  made  liable :  first,  intention  on  the  face  of  the 
ontract  making  the  agent  liable  as  well  as  the  principal ; 
econdly,  usage." 


')  A  principal  who  permits  his 
;•  lit  to  describe  himself  as  principal 
1  a  written  contract  may,  in  some 
ises,  thus  estop  himself  from  suing 
[)on  it.  See  Mumble  v.  Euntm;  12 
•  B.  310;  Bickerton  v.  Burrell,  r> 
I.  <k  S.  383;  Rayxer  v.  Grote,  15 
[.  k  "W.  359  ;  Schmaltz  v.  Avert/, 
J   Q.  B.   655;    Cox  v.  Eubbard,   4 

B.  317. 

/)  See  Wilson  v.  Zulueta,  14  Q.  B. 
JO,  414  ;  Pennell  v.  Alexander,  3  E. 


&  B.  283  ;  Jung  v.  Phosphate  of  Lime 
Co.,  L.  R.  3  C.  P.  139. 

{g)  Judgm.,  13  Q.  B.  752  ;  Carry. 
Jackson,  7  Exch.  382. 

{h)  Per  Crompton,  J.,  BesUndes  v. 
Gregory,  2  E.  &  E.  602,  610,  cited 
in  Jung  v.  Phosphate  of  Lime  Co., 
supra. 

(t)  V&v  Blackburn.  J.,  Christoffersen 
V.  Hansen,  L.  R.  7  Q.  B.  513. 

{k)  Southwell  t.  Bowditch,  1  C.  P. 
D.  377. 
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Three  well-known  cases — Collen  v.  Wright  {[),  Kelner 
V.  Baxter  {m),  and  Humfrey  v.  Dale  (n) — are  important  in 
reference  to  the  liability  of  an  agent  who  signs  a  written 
contract.  From  Collen  v.  Wright,  we  learn  that  a  person 
who  induces  another  to  contract  with  him  as  the  agent 
of  a  third  party  by  an  unqualified  assertion  of  his  being 
authorised  to  act  as  such  agent  is  answerable  to  the  person 
who  so  contracts  for  any  damages  which  he  may  sustain  bv 
reason  of  the  assertion  of  authority  being  untrue,  and  that 
this  liability  may  be  enforced  by  an  action  ex  contractu, 
inasmuch  as  a  person  professing  to  contract  as  agent  for 
another  impliedly,  if  not  expressly,  undertakes  to  or 
promises  the  person  who  enters  into  such  contract,  upon 
the  faith  of  the  professed  agent  being  duly  authorised,  that 
the  authority  which  he  professes  to  have  does  in  point 
of  fact  exist  (o).  In  Kelner  v.  Baxter  this  proposition  is 
laid  down  (p) : — "  Where  a  contract  is  signed  by  one  who 
professes  to  be  signing  '  as  agent,'  but  who  has  no  principal 
existing  at  the  time,  and  the  contract  would  be  altogether 
inoperative  unless  binding  upon  the  person  who  signed  it, 
he  is  bound  thereby  ;  and  a  stranger  cannot  by  a  subse- 
quent ratification  relieve  him  from  that  responsibility  "  (q) 
In  a  recent  case,  however,  it  was  denied  that  there  is  any 
general  principle  of  law  that  whenever  an  agent  or  a 
representative  aflfects  to  conclude  a  contract  on  behalf  of 

(/)  7  E.  &  B.  301 ;  5.  C.  (in  Error),  Hutchinson  v.  Tatham,  L.  R.  8  C.  P. 

8  E.  &  B.  647;    cited  in  Dickxon  \.  482.    Compare  Southice/l  x.  Botcditfh, 

Jteuters  Telegram  Co.,  3  C.  P.  D.  5,  1  C.  P.  D.  374;   Hutchison  v.  JE«to#i, 

7,  8 ;  Pow  V.  I}aris,  1  B,  &  S.  220.  13  Q.  B.  D.  861. 

(m)  L.  R.  2  C.  P.  174;  Richardson  (o)  Judgni.,  8  E.  &  B.  657,  658; 

V.   Wiiliamson,  L.  R.  6  Q.  B.  279  ;  Sitnotis  v.  Patchett,  7  E.  &  B.  668 ; 

Firbank  v.  Humphreys,  18  Q.  B.  D.  Pow  v.  Davis,  1  B.  &  S.  220;  Jn  n 

54.  National  Coffee  Palace  Co.,  Ex  jmrU 

{nj  7  E.  &  B.  266;  S.  C.  (in  Error),  Panmure,  24  Ch.  D.  367 ;  and  utu 

E.  B.  &  E.  1004;   Fleet  v.  Murton,  supra. 

L.  R.  7  Q.  B.  126;  recognising  Fairlie  [p)  Per  Erie,  C.  J.,  L.  R.  2  C.  P. 

T.  Fettton,  L.  R.  5  Ex.  169;  Paice  v.  183.                                                        I 

Walker,  L.  R.  5  Ex.  173;  commented  {q)   See  Scott  v.  Lord  Eburf,  HJ 


on,  Gadd  v.  Houghton,  1  Ex.  D.  357 ;       255,  264. 
Hough  V.  Manzanos,  4  Ex.  D.  104 
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an  alleged  principal,  and   no   such   principal   exists,  the 

agent  is  in  law  himself  the  contracting  party.     "If  an 

iUeged  agent,"  it  was  there  said,  "  professes  to  conclude  a 

contract  in  the  name,  and  on  behalf  of  an  alleged  principal, 

md  without  using  language  expressing  that  he  contracts 

lersonally,  no  rule  of  law  can  convert  his  position  into  that 

if  a  contracting  party  by  reason  only  of  there  not  having 

ieen  at  the  time  any  principal  in  existence  who  could  be 

jound.     He  may  be  liable  for  a  false  representation,  or  for 

I  breach  of  warranty  of  authority,  if  the  true  facts  would 

ustain  either  cause  of  complaint "  (r).    In  Dale  v.  Humfrey, 

he  majority  of  the  Court  of  Exchequer  Chamber,  affirming 

he  judgment  below,  held  that  evidence  of  the  usage  of 

rade  might  be  admitted  to  render  liable  brokers  who,  as 

agents  for  an  undisclosed  principal,  and  in  their  character 

)t'  brokers,  signed  a  contract-note  for  the  purchase  of  oil, 

icceptance  of  which  was  afterwards  refused.     The  contract 

vas  here  within  the  17th  section  of  the  Statute  of  Frauds  ; 

jind  Cockhurn,  C.  J.,  after  observing,  that  "  where,  either 

')y  any  rule  of  law  or  by  the  usage  of  any  trade,  the  terms 

f  a  contract  acquire  a  particular  meaning,  the  contract 

fit  be  taken  to  express  that  meaning  as  much  as  though 

t  had  been  set  forth  in  extenso"  proceeded  to  remark  that 

this  obtains  as  much  for  the  purpose  of  satisfjdng  the 

tatute  as  for  that  of  establishing  the  contract  independently 

f  the  statute"  (s). 

In  connection  with  this  part  of  the  subject,  I  will  merely 

dd  that  where  a  party  signs  a  contract  as  'principal  (t)  he 

,aunot  (as  we  have  already  seen)  discharge  himself  from 

ll  pi^ty  by  showing  that  he  was,  in  fact,  an  agent  merely 

^)r  some  third  party,  though  proof  of  such  agency  may  be 

iven  with  a  view  to  charging  the  real  principal  (u). 

•)  Eollman  v.  Pullin,  1 C.  &  E.  254.  also  Cropper  \.  Cook,  L.  R.  3  C.  P.  194. 

'")  E.  B.  &  E.   1021.     The  judg-  (<)  See^o«<<7A  v.  i(fa»s«wo«,  4  Ex.  D. 

ut  of  Martin,  B.,  diss,  (in  Error),  104. 

also  -Nvell  worthy  of  perusal.     See  {u)  Higgins  v.  Senior,  8  M.  &  "W. 
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•Contract 
under  seal 
by  agent. 


If  a  written  contract  is  duly  signed  by  one  on  behalf  of 
others  as  well  as  himself,  Lucas  v.  Beale  (x)  shows  us  that 
the  individual  signing  must  be  regarded  as  an  agent  merely, 
and  will  not,  therefore,  be  entitled  to  sue  upon  the  contract ; 
whilst  from  Clay  v.  Southern  (y)  we  learn  that  a  party  signing 
a  memorandum  of  agreement  in  his  own  name  simpliciter 
will,  in  the  absence  of  anything  clearly  inconsistent  with 
such  hypothesis,  be  regarded  as  a  principal  in  the  trans- 
action. "  Prima  facie  when  a  man  signs  a  contract  in  his 
own  name  he  is  a  contracting  party;  and  there  must  be 
something  very  strong  upon  the  face  of  the  instrument  to 
prevent  that  liability  from  attaching  to  him  "  {z).  Whether 
a  contract  be  to  -pay  for  another,  or  whether  it  be  on  behalf 
of  another  to  pay,  may  manifestly  be  a  question  of  vital 
importance  in  regard  to  the  liability  of  the  individual  who 
has  attached  to  it  his  signature  (a). 

3.  An  agent  who  is  required  to  execute  a  deed  for  his 
principal  should  have  express  authority  under  seal  for  that 
purpose  (b).  When  thus  authorised,  he  may  sign  either  in 
the  name  of  his  principal,  or  as  agent  for  and  on  behalf  of 
him  (c).  The  solemn  nature  of  a  deed,  however,  excludes 
parol  evidence  to  show  that  one  who  has  executed  it  as 
principal  was,  in  fact,  but  an  agent  (d).     The  above  rule, 


834  ;  approved  Fleet  v.  Murton,  L.  R. 

7  Q.  B.  131  ;  Browning  v.  Provincial 
Ins.  Co.  of  Canada,  L.  R.  5  P.  C.  C. 
263,  272  ;  Caldcr  v.  Bohell,  L.  R.  6 
C.  P.  486  ;  per  WilUs,  J.,  Cropper  v. 
Cook,  L.  R.  3  C.  P.  199  ;  per  Martin, 
B.,  Holding  v.  Elliott,  6  H.  &  N. 
121,  122;  per  Williams,  J.,  Dale  v. 
Humfrey,  E.  B.  &  E.  1020;  Magee 
V.  Atkimon,  2  M.  &  W.  440. 

The  question  whether  a  sipnature 
attached  to  a  written  instrument  is 
to  be  taken  as  a  signature  to  the  whole 
paper  was  much  considered  in  Foster 
V.  Mentor  Life  Ass.  Co.,  3  £.  &  B.  48, 

{x)  10  C.  B.  739. 

(y)  7  Exch.  717  ;  Higgimy.  Senior, 

8  M.  &  "W.  834  ;  Sower'by  v.  Butcher, 
2  C.  &  M.  368  ;  Spittle  v.  Lavender, 


2  B.  &B.  452;  23  R.  R.  508. 

(z)  Per  Cresswell,  J.,  Cooke  v.  Wil- 
son, 1  C.  B.,  N.  S.,  162 ;  Barker  v. 
Winlow,  7  E.  &  B.  942,  and  casi- 
there  cited. 

{a)  See,  per  Lord  Lyudhurst,  C,  B.] 
Hall  V.  Ashhurst,  1  C.  k  M.  719.     ; 

{b)  Han-ison  v.  Jackson,  7  T.  Bj 
207,  210  ;  4  R.  R.  422 ;  Wilk$  ▼. 
Back,  2  East,  142;  6  R.  R.  409; 
White  V.  Cuykr,  6  T.  R.  176 ;  3  R.  Bi 
147  ;  Judgm.,  Hunter  v.  Parker,  \ 
M.  &  W.  343. 

(c)  Combes' s  case,  9  Rep.  78  b: 
White  V.  Cmjler,  supra.  See  Apf^ 
ton  V.  BinJis,  6  East,  148 ;  7  R.  B.  672 

(rf)  Schack  V.  Antlwny,  1  M.  &  8 
573  ;  Berkeley  v.  Hardif,  6  B.  &  C 
355 ;  Metcalf  v.  Bycroft,  6  M.  &  S. 
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innocent 
principal 
tor  fraud 
of  agent. 


j^'hich  exists  at  common  law,  is,  however,  modified  by  various 
statutory  provisions,  having  reference  to  particular  kinds 
)f  agency  existing  in  connection  with  public  companies. 

Let  us,  in  conclusion,  consider  shortly  a  point  of  con-  ^n^en^"' 
dderable  importance,  to  which  some  reference  has  already 
9een  made  (e),  viz.,  the  liability  of  an  innocent  principal 
o  a  person  who  has  been  defrauded  by  his  agent,  and 
(he  remedies  open  to  the  person  so  defrauded  against  the 
irincipal  and  agent. 

These  remedies  are  twofold,  either  to  rescind  the  contract, 
»r  to  bring  an  action  of  deceit  to  recover  damages.  In  the 
irst  case  the  rule  is,  that  if  the  purchaser  can  return  the 
lubject-matter  of  the  contract  in  the  same  condition  as  he 
eeeived  it,  ex.  gr.  a  log  of  mahogany  before  it  has  been 
awn  up,  he  may  rescind  the  contract ;  but  if  he  has  so 
lealt  with  the  thing  bought  that  it  cannot  be  returned  in 
be  same  condition,  then  he  will  not  be  entitled  to  rescind 
be  contract,  but  must  fall  back  upon  his  second  remedy, 
lamely,  an  action  for  deceit  (/). 

This  action  he  can  maintain  against  the  agent  per- 
tmally  {g),  and  also  in  cases  where  the  fraud  of  the  agent 
fas  committed  within  the  scope  of  his  authority,  and  the 

rincipal  has  benefited  thereby,  against  the  principal  (/i), 

hether  such   principal   be   an   individual   or  a  corpora- 


;  Hancock  v.  Sodgson,  4  Bing.  269  ; 

on  V.  Bubarry,  1  Ld.  Raym.  246. 
e  Gibson  v.  Winter,  5  B.  &  Ad.  96. 
ii  agent,  however,  need  not  be  autho- 
red to  sign  his  principal's  name  to  a 
emorandum  of  association  by  deed 
•derseal :  Be  Whithy  ^  Co.,  Ex  parte 

'an,  32  Ch.  D.  337. 

)  Ante,  p.  333. 

/)  Udell  V.  Atherton,  7  H.  &  N. 
2 ;  Addie  v.  Western  Banh  of  Scot- 
'id,  L.  R.  1  Sc.  App.  146. 

7)    Weir    V.    Bell,    3    Ex.    D.   at 

-48  ;   Addie  v.    Western  Bank  of 
otland,  L.  R.  1  So.  App.  146,  160, 
7. 
[b)  Barwick  v.  English  Joint  Stock 


Bank,  L.  R.  2  Ex.  259 :  Mackay  v. 
Commercial  Bank  of  New  Brunswick, 
L.  R.  5  P.  C.  394 ;  Caygill  v.  Bower, 
10  Ch.  D.  514 ;  Shaw  v.  Port  Philip 
Gold  Mining  Co.,  13  Q.  B.  D.  103; 
British  Mutual  Bank  Co.  v.  Cham- 
wood  Forest  Railway,  55  L.  J.  Q.  B. 
339.  Semble,  that  this  would  be  so  in 
any  case  where  the  principal  had  bene- 
fited by  the  fraud  :  Weir  \.  Bell,  3 
Ex.  D.  p.  247.  Secus,  where  the 
fraud  is  committed  without  the  scope 
of  the  agent's  authority :  Isewlands  v. 
Nat.  Employ ei-s'  Accid.  Assoc.,  54 
L.  J.  Q.  B.  428  ;  followed  in  Barnett 
y.  South  London  Tramways  Co.,  18 
Q.  B.  D.  815. 
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tion  (i).  A  director,  however,  will  not  be  liable  for  the  fraacl 
of  his  co-directors  or  agents,  unless  he  has  either  expressljf 
authorised  or  tacitly  permitted  the  commission  of  the 
fraud  (A) ;  neither  can  a  shareholder  in  a  joint-stock  bankJ 
who  has  been  induced  to  purchase  his  shares  by  the  fraud  oi 
the  agent  of  the  company,  bring  an  action  of  deceit  against 
the  company  so  long  as  he  himself  is  a  member  of  it  '(/)• 

The  principle  upon  which  the  liability  of  the  principal  it 
based  is  thus  laid  down  by  Willes,  J.,  delivering  the  opinion 
of  the  Exchequer  Chamber  in  Barwick  v.  English  Joini 
Stock  Bank  (m),  a  judgment  which  has  since  been  fre- 
quently  approved  and  followed  (») : — "  With  respect  to  the 
question,  whether  a  prmcipal  is  answerable  or  not  for  the 
act  of  his  agent  in  the  course  of  his  master's  business,  and 
for  his  master's  benefit,  no  sensible  distinction  can  be 
drawn  between  the  case  of  fraud  and  the  case  of  any  othei 
wrong.  The  general  rule  is  that  the  master  is  answerable 
for  every  such  wTong  of  the  servant  or  agent  as  is  com- 
mitted in  the  course  of  the  service,  and  for  the  master'.- 
benefit,  though  no  express  command  or  privity  of  the 
master  be  proved.  ...  In  all  these  cases  it  may  l>t 
said  that  the  master  has  not  authorised  the  act.  It  is  triu 
he  has  not  authorised  the  particular  act,  but  he  has  pm 
the  agent  in  his  place  to  do  that  class  of  acts,  and  he  mus 
be  answerable  for  the  manner  in  which  the  agent  ha; 
conducted  himself  in  doing  the  business  which  it  was  tin 
act  of  the  master  to  put  him  in." 

In  the  subsequent  case  of  Weir  v.  Bell  (o),  Bramwdl 
L.  J.,  while  doubting  the  reasoning  upon  which  it  wa 

(«)  Mackay  v.  Commereial  Bank  of  (/)  Addiev.  Western  Bank  of  Sr- ' 

Xew  Brunswick,   ubi  sup.  ;    Houlds-  land,  ubi  supra  ;  Houldsworth  t.  Ci'- 

worth  V.    City  of  Glasgow  Bank,  5  of  Glasgow  Bank,  ubi  supra. 
App.  Cas.  317,  per  Lord  Selhorne^&i  (m)  L.  R.  2  Ex.  259,  265. 

p.  326 ;  see  per  Lord  Blackburn,  at  («)    Ex.    gr,    Swire  v.    Francis, 

pp.  339,  340.  App.  Cas.  106  ;  Chapleo  v.  Brtmttde 

(k)  Peek  v.  Gumey,  L.  R.  6  H.  L.  Building  Society,  6  C.  P.  D.  331. 
377 ;  Caygill  v.  Bower,  10  Ch.  D.  514  ;  {o)  3  Ex.  D.  238. 

Weir  V.  Bell,  3  Ex.  D.  238. 
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)imded,  approved  the  principle  of  the  above-quoted  judg- 

lent,  and  suggested  that  it  might  be  supported  on  the 

ound  that  every  person  who  authorises  another  to  act 

r  him  in  the  making  of  any  contract  undertakes  for  the 

)sence  of  fraud  in  that  person  in  the  execution  of  his 

ithority,  as  much  as  he  undertakes  for  its  absence  in 

mself  when  he  makes  the  contract. 

Further,  on  the  ground  that  the  knowledge  of  the  agent 

'  by  imputation  the  knowledge  of  the  principal,  an  inno- 

Qt  principal  may  suffer  for  the  dishonesty  or  neglect  of 

9  agent.    The  facts  of  a  recent  case  (p)  were  as  follows : — 

le  plaintiff  had  effected  an  insurance  against  accidental 

jury  with   the   defendants   through   their  agent.      The 

untiff,  who   was   a   one-eyed  man,  and   who,  although 

most  unable  to  read  and  write,  could  write  his  name, 

i  med,  at  the  request  of  the  agent,  a  proposal  form  in  which 

i  jeas  stated,  contrary  to  the  fact  and  to  the  agent's  know- 

1  ige,  that  he  was  free  from  any  physical  infirmity.     Some 

1  r  years  later  the  plaintiff  lost  his  second  eye,  and  claimed 

.\\inst  the  defendants,  on  the  basis  of  total  disablement. 

lOtal  disablement"  was  stated  in  the  policy  to  mean, 

\i  fr  alia,  "the  complete  and  irrevocable  loss  of  sight  to 

h  eyes."     The  Court  of  Appeal  held  that  the  defendants 

Y  « liable  for  the  sum  claimed,  being  the  sum  agreed  to 

)aid  in  the  event  of  total  disablement. 

I  now  proceed  briefly  to  inquire  as  to  the  manner  in 
■h  partners  may  contract  at  law  so  as  to  acquire  rights 
'  incur  liabilities  as  such,  and  whether  under  any,  and 
',  under  what  circumstances,  the  existence  of  the  rela- 
of  partner  and  co-partner  may  cause  an  incapacity  to 
'.act.  The  law  of  partnership  has  been  declared  and 
nded  by  the  Partnership  Act,  1890(53  &  54  Vict.  c.  39). 


Batcden  v.  London,  Edinburgh, 
Glasgow    Insurance    Co.,   (1892) 

C.L. 


2  Q.  B.  534,  C.  A. 
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-whauus.  The  term  "partnership"  is  at  common  law  used  to 
signify  a  contract  fomided  in  consent  between  two  or  more 
persons,  by  which  they  agree  to  employ  their  capital, 
labour,  and  skill,  in  trade  or  business,  with  a  view  to  a 
communion  in  profit  and  loss  between  them  (q).  In  con- 
nection with  any  definition,  however,  which  may  be  offered 
of  the  word  "partnership,"  must  be  kept  in  mind  the 
distinction  between  a  partnership  iiitei'  scse  and  a  part- 
nership quoad  third  persons,  for  persons  not  being  in  fact 
co-partners  may  by  their  conduct  and  mode  of  dealing 
incur  liability  as  such  to  third  parties. 

Partnership  may  be  constituted  in  one  or  .other  of  various 
ways,  but  "  whenever  a  contract  of  partnership  among  com- 
mercial men  exists,  each  partner  is  in  point  of  law  the  agent 
for  the  others  and  for  the  firm  collectively,  and  they  are 
bound  by  any  contract  he  may  enter  into  within  the  scope 
of  the  partnership  with  reference  to  the  nature  of  the 
undertaking,  this  agency  being  an  incident  to  the  contract 
of  co-partnership  "  (r),  and  deduced  from  it  (s). 

If  two  persons  agree  that  they  will  carry  on  a  trade  and 
share  the  profits  of  it,  each  is  a  principal  and  each  is  an 
agent  for  the  other  in  carrying  on  the  trade;  the  adage, 
moreover,  well  known  to  our  customary  law — that  he  who 
takes  the  profits  ought  to  bear  the  loss  (0 — being  rather  the 
consequence  than  the  cause  of  partnership  liability  (?/). 

{q)   By  8.   1,  subs.   1,  of  the  Act,  {r)'PeT  Kelly,  CR.,  Holme -v.  Sam- 

partnership  is  defined  as  "the  relation  mond,  L.  R.  7  Ex.  227.     See  alsos.  6, 

which  subsists  between  persons  carry-  post,  p.  631. 

ing  on  a  business  in  common  with  a  (s)  Ter  Cleasbi/,  B.,  Id.  233. 

view  of  profit,"  but  a  company  regis-  (t)  As  to  this  proposition  at  cwn- 

tered  xmder  the  Companies  Acts,  or  mon  law,  see  Bullen  v.  Sharp,  L.  B. 

formed  or  incorporated  by,  or  in  pur-  1  C.  P.  86,  and  cases  there  discussed; 

suance  of,   any  other  Act  or  letters  Cox  v.  Hickman,  3  H.  L.  Ca.  268 ; 

patent  or  royal  charter,  or  a  company  per  Mellor,  J.,  L.  R.  8  Q.  B.  191 ;  a*  to 

working  mines  within  and  subject  to  the  proportion  in  which  losses  are  to  be 

the  jurisdiction  of  the   Stannaries,  is  home,  see  ■per  Jes8el,M.  R.,  Se  AHioi^i 

not  a  partnership  within  the  Act  (Id.  Assurance  Co.,  16  Ch.  D.  83,  87. 

subs.  2).   As  to  the  difference  between  (m)   Per  Lord  Wensleydale,  Cc*  v. 

a  partnership  and  a  company,  see  per  HieJtman,    8    H.   L.    Ca.  312,  813 ; 

James,  L.  J.,  Smith  v.  Anderson,  15  Jiullett  v.  Sharp,  L.  R.  1  C.  P.  86, 103. 

Ch.  D.  at  p.  273.  See  JFalkei-  v.  Hirsch,  27  Ch.  D.  460. 
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Partners  may  indeed  stipulate  among  themselves  that 
me  of  them  only  shall  enter  into  particular  contracts,  or 
to  any  contracts,  or  that,  as  to  certain  of  their  con- 
acts,  none  shall  be  liable  except  those  by  whom  they 
e  actually  made,  but  with  such  private  arrangements 
ird  persons  dealing  with  the  firm  without  notice  have 
concern.  The  public  have  a  right  to  assume  that 
sry  partner  has  authority  from  his  co-partner  to  bind 
5  whole  firm  by  contracts  made  according  to  the  ordinary 
iges  of  trade  (x). 

iThe  above  principle  applies  not  only  to  persons  acting 
<  jmly  and  avowedly  as  partners,  but  to  others  who,  though 
1  .  so  acting,  are  by  secret  and  private  agreement  partners 
V  h  those  who  appear  ostensibly  to  the  world  as  the  persons 
rjrying  on  the  business  (y). 

!n  determining  whether  or  not  a  partnership  exists  regard  ^'i'^'ip. 
-t  be  had  to  the  following  rules  (z)  : — 
oint    tenancy,    tenancy   in    common,    joint    property, 
I  imon  property,  or  part   ownership,   does   not  of  itself 
te  a  partnership   as   to   anything   so   held  or  owned, 
her  the   tenants  or  owners  do,  or   do  not,  share  any 
as  made  by  the  use  thereof. 

he  sharing  of  gross  returns  does  not  of  itself  create  a 

nership,  whether  the  persons  sharing  such  returns  have, 

ive  not   a  joint   or   common  right  or  interest  in  any 

I'ty  from  which,  or  from  the  use  of  which,  the  returns 

orived. 

le  receipt  by  a  person  of  a  share  of  the  profits  of 
iness  is  prima  facie  evidence  that  he  is  a  partner  in  the 
ess,  but  the  receipt  of  such  a  share,  or  of  a-payment 
iigent  on  or  varying  with  the  profits  of  a  business,  does 


whetlier 

partnership 

exists. 


I'er  Lord  Cranworth,  8  H.  L. 
t,  30.5.  Third  persons  having 
are,  however,  bound  by  such 
ments  ;  see  s.  8. 


to 


{y)  Per  Lord  Cranworth,  8  H.  L. 
Ca.  305. 

(.)  S.  2, 
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not  of  itself  make  him  a  partner  in  the  business  (a),  and  in 
particular — 

(a)  The  receipt  by  a  person  of  a  debt  or  other  liquidated 
amount  by  instalments  or  otherwise  out  of  the  accruing 
profits  of  a  business  does  not  of  itself  make  him  a  partner 
in  the  business  or  liable  as  such  : 

(&)  A  contract  for  the  remuneration  of  a  servant  or 
agent  of  a  person  engaged  in  a  business  by  a  share  of  the 
profits  of  the  business  does  not  of  itself  make  the  servant  or 
agent  a  partner  in  the  business  or  liable  as  such  : 

(c)  A  person  being  the  widow  or  child  of  a  deceased 
partner,  and  receiving  by  way  of  annuity  a  portion  of  the 
profits  made  in  the  business  in  which  the  deceased  person 
was  a  partner,  is  not  by  reason  only  of  such  receipt  a 
partner  in  the  business  or  liable  as  such  : 

(d)  The  advance  of  money  by  way  of  loan  to  a  person 
engaged,  or  about  to  engage,  in  any  business  on  a  contract 
with  that  person  that  the  lender  shall  receive  a  rate  of 
interest  varying  with  the  profits,  or  shall  receive  a  share  ot 
the  profits  arising  from  carrying  on  the  business,  does  not 
of  itself  make  the  lender  a  partner  with  the  person  oi 
persons  carrying  on  the  business  or  liable  as  such,  providec 
that  the  contract  is  in  writing,  and  signed  by  or  on  behal 
of  all  the  parties  thereto  : 

(c)  A  person  receiving,  by  way  of  annuity  or  otherwise 
a  portion  of  the  profits  of  a  business  in  consideration  of  th( 
sale  by  him  of  the  goodwill  of  the  business,  is  not  by  reasoi 
only  of  such  receipt  a  partner  in  the  business  or  hable  a 
such  (6). 

(a)  Cf .  Cox  V.  Hiekman,  8  H.  L.  Ca.  the  profits  of  the  business,  being  at 

268.     See  also  Badeley  v.  Consolidated  judged  a  bankrupt,  or  entering  into  a^ 

Sank,  38  Ch.  D.  238  ;  Davis  T.  Davis,  arrangement  to  pay  his  creditors  H 

(1894)  1  Ch.  393.  than  twenty  shilhngs  in  the  pound.  <j 

(A)  In  the  event  of  any  person  to  dying  in  insolvent  circumstanct>s,  tn 

whom  money  has  been  advanced  by  lender  of  the  loan  will  not  be  entitld 

way  of  loan  upon  a  contract  as  is  men-  to  recover  anj-thing  in  respect  of  bj 

tioned  above,  or  of  any  buyer  of  a  loan,  and  the  seller  of  the  goodwUl  w^ 

goodwill  in  consideration  of  a  share  of  not  be  entitled  to  recover  anything  i 
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When  a  partnership  has  been  effectually  constituted  be- 
tween A.  and  B.,  either  partner  becomes  at  common  law,  ipso 
,  facto,  incapacitated  from  contracting  with  his  co-partner  in 
respect  of  any  matter  directly  connected  with  the  partner- 
'  ship  (c),  for  a  man  cannot  contract  with  himself  (d) ;  he 
cannot  be  at  once  plaintiff  and  defendant  in  an  action  (e) ; 
and  it  is  a  rule,  that  between  partners,  whether  they  are  so 
generally,  or  for  a  particular  transaction  only,  no  account 
can  be  taken  at  law  (/) .     It  has  been  held  that  one  partner 
cannot  recover  on  a  bill  of  exchange  drawn  by  him  on  and 
accepted  by  the  firm  of  which  he  is  a  member  (g),  and  that 
one  mercantile  firm  cannot  maintain  an  action  ex  contractu 
against  another  firm,  where  the  same  person  is  a  partner  in 
both  houses,  and  the  right  of  action  accrued  during  the 
I  period  of  his  being  such  partner  (h). 

I    Where,  however,  a  ground  of  defence,  founded  on  the  exist- 
lence  of  a  partnership  between  plaintiff  and  defendant,  seems 
'prima  facie  to  be  available,  care  may  be  needed  in  deter- 
mining whether  the  apparent  partnership  does  in  fact  exist  (i), 
in  assigning  the  limits  of  a  particular  partnership  (k),  in 


■  I  Mm 


11^' 


-pect  of  the  share  of  profits  contracted 
iiir,  until  the  claims  of  the  other 
1  '.editors  of  the  borrower  or  buyer  for 

luable    consideration  in   money    or 

aey's  worth  have  been  satisfied: — 
-.  8. 

(e)  The  provisions  of  the  Act  regu- 
l;>ting  the  relation  of  partners  to  one 
nother  are  contained  in  ss.  19-31. 

(«?)  In  illustration  of  this  remark,  see 
''ttulknei-  V.  Zoive,  2  Exch.  595  ;  but 
Je  as  to  this  case,  per  JFUUams,  J., 
^Aulton  V.  Atkins,  18  C.  B.  253. 

(e)  Per  Best,  C.  J.,  4  Bing.  151. 

(/)  Per  Abbott,  C.   J.,  Bovill,  y. 

Hammond,  6  B.  &  C.  151 ;    IFood  v. 

"ood,  L.  R.  9  Exch.  190.  See  French 
Stijrwff,  2  C.  B.,  N.  S.  357; 
'{arvetj  v.  Kay,  9  B.  &  C.  356; 
'lohnes  V.  Eiggins,  1  B.  &  C.  74  ; 
''  thm  V.  Viscount  Curzon,  15  M.  & 
>^  •  532  ;  MUhur7i  v.  Codd,   7  B.  &  C. 

19  ;  Goddard  t.  Hodges,  1  Cr.  &  M. 


43  ;  per  BramiceU,  B.,    Sedgwick  v. 
Baniell,  2  H.  &  N.  323. 

(^)  Neale  v.  Turton,  4  Bing.  149  ; 
Teague  v.  Hubbard,  8  B.  &  C.  345. 
See  Fox  v.  Frith,  10  M.  &  "W.  131. 

(/*)  Bosanquet  v.  Wray,  6  Taunt. 
597;  16  R.  R.  677;  Mainwaring  v. 
Newman,  2  B.  &  P.  120  ;  5  R.  R.  554. 
See  Waters  v.  Towers,  8  Exch.  401. 

(«)  See  Caldicottw  Griffiths,  8  Exch. 
898  ;  Eeg.  v.  Wortley,  21  L.  J.  M.  C. 

44  ;    Broivn  v.  Tapscott,  6  M.  &  W. 
119. 

{k)  That  is,  a  partnership  in  respect 
of  one  particular  venture  or  transac- 
tion. See  Lucas  v.  Beach,  1  M.  &  Gr. 
417. 

For  the  purposes  of  actions  for  breach 
of  contract,  part-owners  of  a  ship  who 
are  working  it  together  for  profit  are  in 
the  same  position  as  partners :  Judgm., 
Jebsen  v.  East  and  West  India  Bock  Co., 
L.  R.  10  C.  P.  305. 
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distinguishing  between  a  joint  contract,  or  liability  ex  eon 
tractu,  and  a  partnership  (I). 

There  is,  moreover,  a  large  class  of  cases,  separated  some 
times  by  a  rather  fine  line  from  those  above  specified,  ii 
which  the  existence  of  the  relation  of  partnership  betwe« 
the  litigating  parties  will  be  found,  on  examination,  to  b 
immaterial  with  reference  to  the  matter  subjiidice.  When 
for  instance,  such  matter  is  in  no  way  connected  or  mixed  n 
with  the  partnership  affairs  (m),  or  where  a  final  balance  ha 
been  ascertained  and  struck  between  partners,  provided  th 
settlement  be  one  which  is  binding  and  conclusive  upo 
them,  an  action  hes  for  such  balance  at  the  suit  of  the  pari 
ascertained  to  be  entitled  to  it  (n).  It  may  be  well  ak 
to  add,  that  sometimes  power  is  given  by  statute  to  or 
member  of  a  partnership  to  sue  a  co-partner  on  behalf  of  tl 
concern  (o). 

Observing,  then,  that  the  capacity  to  contract  efficient ; 
may,  in  certain  cases,  be  affected  by  the  existence  of  a  pari 
nership  between  the  contractor  and  contractee,  we  mu 
repeat  (p)  that  any  one  member  of  an  ordinary  trading  fin 
is,  in  contemplation  of  our  common  law,  an  accredit< 
agent  of  the  firm,  so  as  to  bind  it  by  his  act  done,  i 
assurance  made,  with  reference  to  and  in  the  ordinal; 
course  of  business  transacted  by  it  (q),  in  the  absence  i 

(0    Batard   v.  Hatces,  2  E.  &  B.  170  ;  Cair  v. -SwiYA,  5  Q.  B.  128, 131 

287  ;  JSarl  of  Mountcashdl  v.  Barber,  Jackson  v.  Stopherd,  2  Or.  &  M.  36 

14  C.  B.  53  ;  Kemp  v.  Finden,  12  M.  Coffee  v.  Brian,  3  Bing.  54 ;   FMi 

&  W.  421  ;  Edger  v.  Knapp,  5  M.  &  v.  Cutting,  10  Bing.  436.     See  X<wi 

Gr.   753  ;    Tousmint  v.    Martinnant,  v.  Bradshaw,  9  C.  B.  620  ;  Brown : 

2  T.  R.  100  ;  Blackeit  v.    Weir,  5  B.  Tapscott,  6  M.  &  W.  119. 
&  C.  387  (witb  which  compare  Sadler  (o)  See,  as  an  instance,  Redditk   \ 

V.  Nixon,  5  B.  &  Ad.  936  ;  Osborne  v.  Pinnock,  10  Exch.  213. 
Marpei;  6  East,  225;  7  R.  R.  696).  (p)  Ante,  p.  626. 

(»m)  Story  on  Partnership,  p.  320;  {g)  Ver  Abbott,  C.  J.,  Sandilattdi> 

Cross  V.  Cheshire,  7  Exch.  43  ;  Sedg-  Marsh,  2  B.  &  Aid.  678 ;  Marth . 

Kick  V.  Daniell,  2  H.  &  N.  319.  Keating,  2  CI.  &  F.  250  ;    Blair. 

(«)    Wray  v.  Milestone,  5  M.  &  W.  Bromley,    5    Hare,    542    (applied  I 

21  ;  Foster  v.  Allamon,  2  T.  R.  479  Moore  v.  Knight,   (1891)  1  Ch.  54 ; 

(with  which  compare  Middleditch  v.  S.  C,  2  Phill.  354;  with  which  CJ» 

Ellis,  2   Exch.  623)  ;    Backstraw   v.  compare  Bishop  r.  Countess  of  Jeri, 

Imbcr,  2  Holt,  N.  P.  C.  368.  2  Drew.  143.     See  Beale  v.  Caddi , 

See  Fromont  v,   Coupland,  2  Bing.  2  H.  &  N.  326  ;  cf.  s.  5. 
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collusion  between  himself  and  the  other  contractinf^ 
party  (r).  One  partner,  by  virtue  of  that  relation  when 
completely  formed,  is  constituted  a  general  agent  for  the 
firm  as  to  all  matters  within  the  scope  of  the  partnership 
dealings,  and  has  communicated  to  him  all  authority 
necessary  for  carrying  on  the  partnership,  and  such  as  is 
usually  exercised  by  a  partner  in  that  business  in  which  he 
is  engaged  (s).  The  Partnership  Act  now  enacts  that 
"  every  partner  is  an  agent  of  the  firm  and  his  other 
partners  for  the  purpose  of  the  business  of  the  partnership ; 
and  the  acts  of  every  partner  who  does  any  act  for  carry- 
ing on  in  the  usual  way  business  of  the  kind  carried  on  by  the 
firm  of  which  he  is  a  member  bind  the  firm  and  his  partners, 
unless  the  partner  so  acting  has  in  fact  no  authority  to  act 
for  the  firm  in  the  particular  matter,  and  the  person  with 
whom  he  is  dealing  either  knows  that  he  has  no  authority, 
or  does  not  know  or  believe  him  to  be  a  partner"  (t). 

Hence,  as  a  general  rule,  "  where  a  partnership  name  is 
ledged,  the  partnership,  of  whomsoever  it  may  consist,  and 
hether  the  partners  are  named  or  not,  and  whether  they 
e  known  or  secret  partners,  will  be  bound  "  (u),  each 
individual  member  of  the  firm  being  answerable  in  solido 
for  the  whole  amount  of  the  partnership  debts,  without 
reference  to  the  proportion  of  his  interest  as  between  him- 
self and  his  co-partners  (x).     Even  a  nominal  partner,  i.e., 


631 


(r)  Per  Bayleij,  J.,  Vere  v.  Ashby, 
10  B.  k  C.  296;  Lewis  v.  ReiUy,  1  Q. 
B.  349,  as  to  which  case  see  Lindley 
III  Partnership,  6th  ed.,  p.  225. 

(«)  See  per  Lord  Wensleydale,  Ernest 
V.  Xicholh,  6  H.  L.  Ca.  417,  418. 

In  Broun  v.  Kidger,  3  H.  &  N. 
858,  Watson,  B.,  observes,  "Generally- 
speaking,  one  partner  has  power  to 
borrow  money  for  the  purpose  of 
larrjing  on  the  partnership  business. 
But  it  may  be  that  the  business  is  to 
be  carried  on  with  ready  money  only, 
and  that  there  is  no  authority  in  one 
partner  to  pledge  the  credit  of  the  firm. 


Everything  depends  on  the  nature  of 
the  partnership." 

{t)  S.  5. 

(m)  Judgm.,  Wintle  v.  Crotvthei;  1 
Cr.  &  J.  318 ;  DeMautort  v.  Saunders, 
1  B.  &  Ad.  398,  401 ;  Bonfeld  v. 
Smith,  12  M.  &  W.  405 ;  i'x  parte 
Hamper,  17Ves.  403;  11  R.  R.  115; 
Drake  v.  Beckham,  11  M.  &  W.  315; 
S.  C,  9  M.  &  W.  79 ;  2  H.  L.  Ca.  579 ; 
per  Cockburn,  C.  J.,  Bottomley  v. 
Nuttall,  5  C.  B.,  N.  S.,  139,  140. 

{x)  Cf.  ss.  6,  9.  See  also  ss.  10, 
11,  12. 
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one  who  lends  his  name  to  a  firm  or  holds  himself  out  as  o 
partner  without  participating  in  its  profits,  is  generally 
responsible  to  third  persons  as  a  partner ;  for  he  maj 
induce  them  to  give  that  credit  to  the  firm  which  otherwise 
it  would  not  receive,  nor  perhaps  deserve  {y).  Assuming 
as  true  the  above  elementary  propositions,  without  citinc 
additional  authorities  in  support  of  them,  let  us  inquire 
how  they  may  assist  towards  determining  the  mode  ii 
which  a  trading  partnership  may  contract. 
partner  of  ^^^  difference  which  exists  between  the  kind  of  agenc\ 
^te  nature!  implied  by  law  from  the  relation  of  partnership  betweer 
individuals,  and  that  which  has  (in  many  cases)  to  U 
proved  in  order  to  fix  joint  contractors  (not  being  trading 
partners)  with  liability,  may  be  illustrated  by  reference  t( 
the  responsibility  of  a  member  of  a  club. 

In  the  case  of  a  club,  a  committee  is  usually  chosen  ou 
of  the  entire  body  of  the  members,  and  is  invested  wit! 
certain  powers,  more  or  less  clearly  defined,  for  carryin; 
out  the  objects  of  the  institution.  The  general  liabilit; 
accordingly  of  any  individual  member  of  the  club  for  good 
ordered,  or  on  contracts  entered  into,  by  a  fellow-membu 
will  depend  upon  the  question — whether  such  latter  part 
"was  or  was  not  an  agent  duly  and  sufficiently  authorised  tj 
pledge  the  credit  of  his  fellow-members  in  such  mannej 
as  he  has  assumed  to  do.  Further,  the  members  of  th 
club,  or  some  portion  of  them,  may  be  rendered  jointij 
liable  by  showing  that  they  have  authorised  the  contra<j 
declared  upon,  either  through  the  medium  of  the  com 
mittee,  or  of  some  accredited  officer  of  the  club,  or  by  thej 
own  direct  act,  without  the  intervention  of  any  other  part^ 
ex.  gr.,  by  having  attended  and  voted  on  the  committee  <j 
at  a  general  meeting  of  the  club.  Usually,  indeed,  associi 
tions  of  the  kind  alluded  to  agree  among  themselves  upc 

(.»/)  Guidony.Robton,  2Camp.302;  11  R.R.713;  Gurmyf.  Eiaii9,ZU.&'SA^ 
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certain  written  rules  and  regulations  for  their  guidance,! 
and  from  such  rules  the  committee  or  managing  body 
derive  their  right  to  pledge  the  individual  credit  of  the 
members  in  certain  cases,  the  right  to  bind  the  subscribers 
being  restrained  within  the  limits  thus  defined,  and  any! 
contract  entered  into  by  the  committee  not  falling  within 
-uch  limits  being  invalid  as  regards  those  who  are  not 
directly  parties  to  it  (z). 

In  the  class  of  cases,  then,  just  adverted  to,  the  liabihty 
of  the  party  charged  upon  a  contract  will  usually  depend, 
as  pointed  out,  upon  express  proof  of  agency;  and  the 
same  remark  applies  to  an  action  for  goods  sold  and 
dehvered  brought  against  a  member  of  the  provisional 
committee  of  a  railway  company,  where  it  will  be  neces- 
sary for  the  plaintiff  by  reference  to  the  law  of  principal 
and  agent,  in  such  manner  as  was  explained  at  p.  599,  to 
connect  the  defendant  with  the  order  given  for  the  goods. 

The  liability,  on  the  other  hand,  of  a  trading  co-partner- 
1  ship  in  respect  of  a  contract  entered  into  by  one  of  its 
1  members,  must  be  determined  by  different  considerations. 

Where  a  contract  is  entered  into  by  one  member  of  a 
t  firm  expressly  in  its  name  or  on  its  behalf,  the  liability  or 
non-liability  of  the  firm  will  mainly  depend  upon  this 
inquiry — Was  the  particular  contract  declared  upon  within 
the  ordinary  scope  of  the  partnership  dealuigs  ?  If  so,  the 
firm  will  in  general  be  liable  upon  the  contract. 
■IL  A  partner  in  trade  or  business  may,  for  example,  bind 
■'"his  co-partners  by  buying,  seUing,  or  pledging  goods,  by 
paying  (a),  receiving,  or  borrowing  {h)  money,  or  by  doing 

(s)  Harl  of  Mountcashell  v.  Barber,  (a)  See  Kendal  v.   Wood,  L.  E.  G 

U  C.  B.  53  ;  Todd  v.  i:mlt/,  8  M.  &  Exch.  243. 

W.  505  ;  Flemyng  v.  Hector,  2  M.  &  {b)   "  It  is  established  that  in  trade 

■\V.  172;  C'ockei-e/l  \.  Aiicompte,  2  C.  partnerships  one  partner  may  borrow 

B.,X.  8.440,453;  Tyrrell  v.  Woolley,  money  for  the  partnership,  and  will 

2  Scott,  N.  R.  171 ;  Heraud  v.  Leaf,  bind  his  partner  by  so   doing:  "  per 

'>   C.   B.    157;   Bennie   v.    Clarke,   5  M.  Smith,  Z.,  Alliance  Bank  y.  Kears- 

Kxch.  292  ;  Cross  y.  Williams,  7  H.  ley,  L.  R.  6  C.  P.  437. 
■.V  X.  675. 
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other  acts  incident  or  appropriate  to  the  particular  trade  o 
business,  and  in  accordance  with  its  common  course  an 
usage  (c).  But  to  allow  one  partner  to  bind  another  1)_ 
contracts  out  of  the  ordinary  scope  of  the  partnershi 
dealings,  even  though  they  be  reasonable  acts  toward 
effecting  the  partnership  purposes,  would  be  attended  witi 
great  danger  (d).  "  Where  one  partner  pledges  the  credi 
of  the  firm  for  a  purpose  apparently  not  connected  with  th 
firm's  ordinary  course  of  business,  the  firm  is  not  bounc: 
unless  he  is  in  fact  specially  authorised  by  the  othe 
partners ; "  the  personal  liability  of  the  individual  partne 
is  not  affected  by  this  provision  (e). 

In  Nicholson  v.  Ricketts  (/),  Cockhurn,  C.  J.,  observe 
that,  in  order  to  bind  a  member  of  a  partnership  by  an  u 
done  by  another  member  of  the  partnership  in  the  way  ( 
drawing  or  accepting  a  bill,  there  must  be  express  authorit 
so  to  do,  or  authority  implied  by  operation  of  law.  "I 
the  ordinary  case  of  commercial  partnership  there  is  n 
need  of  express  authority,  because  the  law  at  once  impli< 
an  authority,  inasmuch  as  the  drawing  a  bill  for  the  par 
nership  (being  a  trading  commercial  partnership)  is  one  ( 
the  ordinary  incidents  of  such  a  partnership.  Again,  if 
be  not  what  is  called  a  '  commercial  partnership '  in  i 
ordinary  sense,  but  a  trading  partnership,  yet  if  it 
obvious  from  the  very  nature  of  the  partnership,  or  i 
particular  constitution,  or  the  particular  purpose 
which  the  bill  is  to  be  applied,  that  the  drawing  of 
bill  is  incidental,  there  again  by  operation  of  law 
implied  authority  to  the  one  partner  to  bind  the  other  wJ 

arise."  | 

I 

(c)  Story  on  Partnership,  s.  102,  and  ante,  p.  605  n.  (n). 

cases  there  cited  ;    Storv  on  Agency,  (c)  S.  7. 

8,  124,  cited  and  adopted  in  Hank  of  (/)  29  L.  J.  Q.  B.  55,  64 ;  5.  < 

Aiutraltuia  v.  Breillat,  6  Moo.  P.  C.  2  E.  &  E.  497.     See  Stephmt  t.  Rc 

C.  193.  «oW«,  0  H.  &;N.  513,  516-7.           - 

{d)  Judgm.,  Brettel  v.  Williattu,  4  See  Ex  parte  Buckley,  14  M.  &  > 

£xcn.  630,  citing  Matotayne  v.  Bourne,  469  ;  Maclae  v.  Sutherland,  8  E- 
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There  is,  however,  no  custom  or  usage  that  solicitors 
should  be  parties  to  negotiable  instruments ;  nor  is  it 
necessary,  for  the  purposes  of  their  business,  that  they 
fihould  be  so  (g) ;  a  solicitor,  therefore,  has  no  implied 
authority  to  accept  bills  in  the  name  of  the  firm  {h). 
}s  either  will  a  guarantee  given  by  a  solicitor  be  binding  on 
his  co-partner  in  the  absence  of  proof  of  knowledge  or 
privity  on  the  part  of  the  latter,  and  there  being  no 
evidence  to  show  that  the  security  was  given  in  pursuance 
of  the  ordinary  practice   of  the  parties  (i).     Nor  has  a 

I  member  of  a  firm  of  solicitors  implied  authority  to  bind  his 
co-partners  by  a  post-dated  cheque  drawn  in  the  name  of 
"the  firm  {k).  So,  although  it  is  part  of  a  solicitor's  busi- 
ness to  prepare  conveyances,  to  examine  titles,  and  so 
forth,  he  is  not,  qua  solicitor,  a  scrivener  (l) ;  nor  is  he 
impliedly  authorised  by  his  co-partners  to  receive  money 
indefinitely  from  a  client,  with  a  view  to  laying  it  out  upon 
proper  security  when  found  (m).  It  is,  however,  incidental 
to  the  business  of  a  solicitor  to  receive  money  for  the  pur- 
pose of  laying  it  out  upon  a  particular  mortgage ;  and  in 
this  latter  case  a  firm  might  be  liable  for  the  receipt  of 

I  money  by  one  of  its  members  (n).  A  partner  cannot  bind 
the  firm  to  which  he  belongs  by  deed,  unless  he  has  express 
authority  by  deed  for  that  purpose  (o).    Nor  does  it  seem 


B.  1;  Sealey  v.  Stoyi/,  3  Exch.  3 
Jenkins  v.  Morris,  16  M.  &  W.  877 
Masm  T.  Eumsey,  1  Camp.  384 
Lindus  v.  Melrose,  3  H.  &  N.  177, 


{!)  A  scrivener  is  a  person  who  re- 
ceives money  to  lay  out  upon  security, 
and  to  hold  in  his  hands  until  an 
opportunity  offers  for  lajing  it  out : 


affirming  S.  C,  2  Id.  293  ;  Bottomley  per  Lord  Campbell,  C.  J.,  2  E.  &  B.  66 

v.  Fisher,  1  H.  &  C.  211.  (w)  Sartnan  v.  Johnson,  2  E.  &  B 

{(/)  Eedley  v.  Bainbridge,  3  Q.  B.  61.     See   Sims   v.  Brutton,   5  Exch. 

•316,  321;  Levy  v.  Fyne,   Car.  &  M.  802  ;  Cleather  v.  Twisden,  28  Ch.  D. 

^o3.  340  ;  distinguished,  Rhodes  v.  Moults, 

(A)  Per  Bramwell,  B.,  L.  E.  7  Ex.  (1895)  1  Ch.  236, 

232.  («)  Harman  v.  Johnson,  supra. 

(t)  Hasleham  v.    Toung,    5    Q.    B.  (o)  Cf.  s.  6.     Elliot  v.  Bavis,  2  B. 

S33.    ^eeBrettel  V.Williams,  A: 'E.xch.  &  P.  338;    5   E.  E.  616;    Judgm., 

€23;  Bishop  v.  Countess  of  Jersey,  2  Bank  of  England  v.  Anderson,  3  Bing. 

Drew.  143.  N.   C.  658  ;    Harrison  v.  Jackson,   7 

{k)  Forster  v.  Maei-eth,  L.  R.  2  Ex.  T.  E.  207  ;   4  E.  E.  422 ;  Horsley  v. 

163.  j^j^g/,^  cited  Id.  209;    Mall  v.  Batn- 
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that  a  subsequent  ratification  of  the  execution  of  the  d 
would  suffice  to  render  it  effective  {p).  Power  is,  however 
usually  given  by  statute,  charter,  or  otherwise,  to  certain 
specified  officers  of  a  public  company  to  execute  deeds  on 
its  behalf. 

Again,  where  a  contract  has  been  made  by  one  membei 
of  a  partnership  with  a  stranger,  difficulty  sometimes  occnn 
in  determining  as  to  the  true  character  of  the  contract  {q) ; 
thus,  if  an  account  be  opened  at  a  banker's  by  one  of  twc 
partners  in  his  own  name,  that  fact,  however  strong,  would 
not  be  conclusive  to  show  that  the  account  was  opened  ob 
his  own  individual  behalf ;  but  the  banker  might  give 
evidence,  j)^^  contra,  to  prove  that  the  account  was  realij 
with  the  firm,  and  that  the  individual  opening  the  aceounl 
acted  in  so  doing  as  their  agent  (r).  There  is,  however,  nc 
implication  of  law  from  the  mere  existence  of  a  trading 
partnership  that  one  partner  has  authority  to  bind  the  fim 
by  opening  a  banking  account  on  its  behalf  in  his  owi 
name  (s).  So  the  giving  of  partnership  money  for  a  privati 
debt  is  beyond  the  ordinary  authority  implied  by  the  nami 
of  partner  (t). 

So,  if  an  application  for  a  loan  be  made  generally  to  ; 
partner  in  a  bank,  the  borrower  thereby  entitles  the  part; 

bridge,  1  M.  &  Gr.  42 ;    SteigUtz  v.  Walsh    v.    Proran,    8    Exch.   843) 

Eggintm,    Holt,   N.  P.   C.   141;    17  Drirer  v.  Burton,  17  Q.B.9S9. 
E.  R.  622.  See  Brownrigg  v.  Rae,  5  Exch.  489 

(i>)  See  Hunter  v.  FarTur,  7  M.  &  Lucas  v.  De  La  Com;  1  M.  &  S.  249 

W.  322;    Ball  v.  Bumteiiille,  4  T.  14  R.  R.  426  ;  Coxy.  Hubbard,  iCA 

R.  313  ;  2  R.  R.  394 ;  Haichshaw  v.  317;  Gairett  v.  Handleif,  3  B.  &  ( 

ParAww,  2  Swaiist.o44;  19R.  R.  125;  462;    S.   C,   4   B.  &  C.  664;  wit 

Boucher  \.  Burdeh in,  11  M.  &"W.  128.  which  compare  Agaeio  v.  Forbt$t  1 

(<?1  Beckham  v.  Brake,  10  M.  &  W.  Moo.  P.  0.  C.  160 ;  Arden  T.  Tmie 

79;'ll  M.  &  W.   315,  is  a  leading  4  B.  &  Ad.  815;   Skinner  v.  5»«* 

authority  to  show  that  an  action  may  4  B.  &  Aid.  437 ;    23   R.   R.  83< 

be  maintainable  against  a  firm  on  a  ^atrrf^w  v.  JTottW/,  4  Scott,  N.  R.  331 

written  agreement  signed  by  some  only  Brandon  \.  Hubbard,  2  B.  &  B.  1 1 

of  its  members.  Bostcell  v.  Smith,    6  Car.  &  P.  60 

(r)  Cooke  v.  Seeleg,  2   Exch.  746 ;  Story  v.  Biehardsoti,  6  Bing.  N.  C.  121 
•    Sims  V.  Bond,  5  B.  &  Ad.  389,  393 ;  («)  Alliance  Bank  v.  Kcarsley,  I 

Sims  V.  Brittain,  4  B.  k  Ad.  375,  and  R.  6  C.  P.  433. 
Ireland  v.   Thompson,   4    C.    B.    149  [t)  Per  Cockbum,  C.  J.,  Kendal 

(which  are  cited  and  distinguished  in  Wood,  L.  R.  6  Ex.  251. 
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JO  applied  to,  on  making  the  advance,  to  hold  him  answer- 
ible  in  either  of  his  (the  lender's)  capacities  of  a  partner 
)r  of  a  private  individual,  according  as  it  may  be  shown  in 
winch  character  he  made  the  advance  (u). 

"  So  in  the  ordinary  case  of  one  partner  ordering  goods 
ior  a  firm,  there  being  a  third  person,  a  member  of  the  firm, 
vho  was  not  known  to  the  seller  as  such  at  the  time  of  the 
-ransaction,  the  unknown  partner  is  liable  equally  with  the 
)erson  who  appears  in  the  transaction,  when  discovered, 
mless  the  seller,  having  notice  of  the  partnership,  chooses, 
nstead  of  relying  upon  the  firm,  to  accept  the  liability  of 
he  particular  individual  with  whom  he  is  dealing"  (x). 
'  If  the  seller  refuses  to  deal  with  the  firm,  but  elects  to 
leal  exclusively  with  the  individual,  he  cannot  afterwards 
reat  the  firm  as  his  debtors,  and  sue  one  whom  he  did  not 
nean  to  trust  "  (?/). 

Where,  moreover,  it  is  sought  to  charge  several  persons 
,s  partners  upon  a  contract  ostensibly  entered  into  by  one 
o-partner  only,  it  may  be  necessary,  in  order  to  fix  the 
tartnership  with  liability,  to  look  to  the  terms  of  any 
.greement,  written  or  oral  (z),  subsisting  between  the 
larties  charged,  with  a  view  to  showing  that  there  was 
joint  authority  given  for  entering  into  the  contract.  If 
'  by  the  terms  of  the  partnership  all  the  capital  is  supplied 
y  A.  and  the  business  is  to  be  carried  on  by  B.  and  C.  in 
!ieir  own  names,  it  being  a  stipulation  in  the  contract  that 
L.  shall  not  appear  in  the  business  or  interfere  in  its 
lanagement,  that  he  shall  neither  buy  nor  sell  nor  draw  nor 
ccept  bills,  no  one  would  say  that  as  amongst  themselves 
lere  was  any  agency  of  each  one  for  the  others.  If, 
ideed,  a  mere  dormant  partner  were  known  to  be  a 
artner  and  the  limitation  of  his  authority  were  not  known, 

''()  See  per  Baijley,  B.,  Alexander  {y)  Id.,  Ibid. 

Barker,  2  Cr.  &  J.  138.  {£}    See  Heraud  v.  Leaf,  5  C.   B. 

x)  Per  Cockburn,  C.  J.,  Bottomley  157. 

Xuttall,  5  C.  B.,  N.  S.  139,  140. 
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he  might  be  able  to  draw  bills  and  give  orders  for  goods 
which  would  bind  his  co-partners,  but  in  the  ordinary  case 
this  would  not  be  so,  and  he  would  not  in  the  slightest 
degree  be  in  the  position  of  an  agent  for  them  "  (a). 

From  the  brief  remarks  which  have  preceded,  we  may 
collect  that  the  mode  of  contracting,  as  well  as  the  capacity 
to  contract,  may  be  materially  affected  by  the  relation  of 
partnership  existing  as  between  some  or  all  of  the  contract- 
ing parties  ;  for,  by  reason  of  this  relationship,  important 
rights  may  be  conferred,  or  liabilities  may  be  imposed,  on 
parties  who  are  not  ostensibly  either  contractors  or  con- 
tractees.  In  order  fully  to  carry  out  this  inquiry,  a  minute 
examination  (incompatible  with  the  plan  of  this  work)  of 
the  remedies  by  and  against  partners  would  be  requisite. 
The  subjoined  remarks  may,  however,  throw  some  additional 
light  upon  the  subject  before  us,  or,  at  all  events,  assist  the 
student  in  pursuing  it. 

The  rights  and  liabilities  in  regard  to  third  persons  of  an 
individual,  qiia  partner,  on  a  contract,  must  obviously,  in 
many  cases,  depend  upon  the  answer  to  be  given  to  this 
question — ^Was  the  particular  contract  entered  into  during 
the  continuance  of  the  partnership  ?  The  liability  of  a 
partner  as  such  commences  at  the  date  of  his  admission  into 
the  firm ;  so  that  he  will  not,  in  general,  be  liable  on  a 
Cessation  of  contract  effected  prior  thereto  ih).     His  liability  ceases  on 

liability  as  ^  .  . 

the  dissolution  of  the  firm,  or  on  his  retirement  from  it, 
accompanied  by  due  notice  thereof  (c),  or  (it  may  be)  by 

as  his  agents,  is  bound  by  all  contracts 
made  by  them  with  third  persons  on 
the  faith  of  their  being  so  authorised : " 
Judgm.,  Freeman  v.  Cooke,  2  Exch. 
663-4.  See  s.  36.  A  partner  re- 
tired without  notif)-ing  his  retirement, 
and  the  remaining  partnei-s  continued  to 
pay  interest  on  a  loan.  Such  payment 
was  held  to  be  on  behalf  of  the  retired 
partner,  and  to  prevent  the  Statute  of 
Limitations  running  in  his  favour: 
Tucker,  In  re,  (1894)  1  Ch.  724, 
affirmed  (1894),  3  Ch.  429  (C.  A.). 


Continuance 
of  liability 
as  partner. 


partner. 


(a)  Per  Cleatby,  B.,  Holme  v.  Ham- 
mond, L.  R.  7  Ex.  233,  234. 

(ft)  See  WiUford  v.  Wood,  1  Esp. 
183  ;  Beak  v.  Mouh,  10  Q.  B.  976  ; 
Battky  v.  Lewis,  1  M.  &  Gr.  155 ; 
Shirrefx.  Wilks,  1  East,  48 ;  6  R.  R. 
609  ;  Wilson  v.  Lewis,  2  M.  &  Gr. 
197 :  per  Batjley,  J.,  Vere  v.  Ashby, 
10  B.  &  C.  297.    See  s.  17,  subs.  1. 

{c)  "A  retiring  partner  omitting  to 
inform  his  customers  of  i]iefact,  in  the 
usual  mode,  that  the  continuing  part- 
ners were  no  longer  authorised  to  act 
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roof  of  the  creditor's  knowledge  of  the  fact  (d).     "Where 

person  deals  with  a  firm  after  a  change  in  its  constitution 

e  is  entitled  to  treat  all  apparent  members  of  the  old  firm 

8  still  being  members  of  the  firm  until  he  has  notice  of 

le    change  "(e).     An    advertisement    in    the    "London 

izette  "  as  to  a  firm  whose  principal  place  of  busmess 

J  in  England  or  Wales  suffices  as  notice  to  persons  who 

ad  not  dealings  with  the  firm  before  the  date  of  the 

issolution  or  change  advertised  (/).     "The  estate  of  a 

artner  who   dies,   or   who    becomes   bankrupt,   or  of   a 

artner  who,  not  having  been  known  to  the  person  dealing 

ith  the  firm  to  be  a  partner,  retires  from  the  firm,  is  not 

able  for  partnership  debts  contracted  after  the   date  of 

16  death,  bankruptcy,  or  retirement   respectively  "  (g), 

he  retiring  partner  will  still,  however,  remain  liable  in 

jspect  of  previous  engagements,  unless  the  creditor  who 

jeks  to  charge   him   has   ever,    expressly   or   impliedly, 

jreed  to  the  substitution  of  the  credit  of  the  new  firm 

r  that  of  the  old  (h),  and  the  onus  of  proving  such  an 

Treement,   or  of    showing  that   it  must   necessarily  be 

f erred  from  the  knowledge  and  conduct  of  the  creditor,. 

53  on  the  parties  originally  liable  (i). 

The  liability  of  the  retiring  partner  will  also  be  deter- 

ined  by  any  unequivocal  act  of  election  on  the  part  of  the 

editor.     Thus,  where  a  firm  consisting  of  two  partners 

ssolved,  and  one  retired,  while  the  other  continued  to 

ry  on  the  business  with  a  new  partner  under  the  same 

le,  a  customer  of  the  old  firm  who  supplied  goods  to  the 

'l  Eart  V.  Alexander,  2  M.  &  "W.  1  C.  &  K.  323  ;  Eirwan  v.  Kirwan,. 

:  Newsome  v.  Coles,  2  Camp.  617  ;  2  C.  &  M.  617;  Thompson  v.  Percival, 

R.  R.  756 ;  Parkins  v.  Carrutli&rs,  5  B.    &  Ad.  925 ;    Lyth  v.  Ault,  7 

i'.  248  ;  6  E.  R.  828  ;  Graham  v.  Exch.    669    (which    shows    that   the 

.  Peake,  N.  P.  C.  154.  acceptance  by  a  creditor  of   the  sole 

S.  36,  subs.  1.  and  separate  liability  of  one  of  several 

' )  Id.,  subs.  2.  joint  debtors  is  a  good  consideration  for 

Id.,  subs.  3.  an  agreement  to  discharge  all  the  other 

'    S.  17,  subss.  2  and  3.  debtors  from  liability:  ante,  p.  314) ; 

Sart  v.  Alexander,  supra  ;  cited  Thomas  v.  Shillibeer,  1  M.  &  "W.  124  ; 

R.  6  Ex.  157  ;  Bobbin  v.  Foster,  Bedford  v.  Beakin,  2  B.  &  Aid.  210. 
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new  firm  without  notice  of  the  change,  and  subsequently, 
after  notice,  sued  the  new  firm,  and,  on  their  bankruptcy, 
proved  against  their  estate  for  the  debt,  was  held  to 
have  precluded  himself  from  recovering  against  the  late 
partner  {k). 

The  Court  held  that  the  hability  of  the  late  partner  was 
one^by  estoppel  only,  and  so  could  not  amount  to  a  joint 
liabiUty  with  the  new  firm,  who  were  liable  on  the  facts. 
"  The  two  principles  are  not  capable  of  being  brought  into 
play  together :  you  cannot  at  once  rely  upon  estoppel  and 
set  up  the  facts ;  and  if  the  estoppel  makes  A.  and  B. 
liable,  and  the  facts  make  B.  and  C.  liable,  neither  the 
estoppel,  nor  the  facts,  nor  any  combination  of  the  two, 
can  possibly  make  A.,  B.,  and  C.  all  liable  jointly  "  {I). 
As  to  what  will  amount  to  such  election  on  the  part  of  the 
creditor,  we  may  refer  to  the  judgment  of  Lord  Blackburn 
in  the  same  case  :  "  The  principle,  I  take  it,  running 
through  all  the  cases  as  to  what  is  an  election  is  this,  that 
where  a  party  in  his  own  mind  has  thought  that  he  would 
choose  one  of  two  remedies,  even  though  he  has  written  it 
down  as  a  memorandum,  or  has  indicated  it  in  some  other 
way,  that  alone  will  not  bind  him ;  but  so  soon  as  he  has 
not  only  determined  to  follow  one  of  his  remedies,  but  has 
communicated  it  to  the  other  side  in  such  a  way  as  to 
lead  the  opposite  party  to  believe  that  he  has  made  that 
choice,  he  has  completed  his  election,  and  can  go  no 
further  "  (m). 

So  if  a  banking  firm  makes  payments  professedly  on 
account  of  a  customer  without  his  authority,  and  those 
payments  are  entered  to  the  debit  of  the  customer  in  the 
books  of  the  firm,  parties  who  afterwards  become  partners 
in  that  firm  are  not  to  be  considered  as  agreeing  to  imjwse 
upon  themselves  a  liabiHty  for  anything  more  than  that 

{Jt)  Scarf  y.  Jarditie,  7  App.  Gas.  345.       350. 

(0  Per  Lord  Selbome,  7  App.  Gas.  (m)  lb.,  p.  361. 
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sum  which  by  the  books  themselves,  which   are  handed 
war  to  the  new  firm,  appears  to  be  due  to  the  customer. 
\nd,   in   order   to   render    the    new   firm    liable   for  the 
imounts  which  do  not  so  appear  in  the  books,  it  will  be 
lecessary  to  show  that  the  old  firm   have  ceased  <4p   be 
liable,   and   are   discharged,    by   proof   of    an   agreement 
tween  the  old  firm,  the  new  firm,  and   the   customer, 
!iat  the  new  firm  is  to  be  considered  as  substituted,  as  the 
lebtors,  in  lieu  of  the  old,  for  the  amount  sought  to  be 
ecovered  (n). 
The  liability  of  a  dormant,  as  of  an  active  partner,  will 
ase  on  his  retirement  from  the  firm,  except  quoad  such 
■ti'sons  as,  at  the  time  of  contracting,  knew  him  to  be  a 
lartner.     To  these  parties  notice  of  withdrawal  should  be 
iven,  though  none  others  are  entitled  to  it  (o). 
The   above  remarks  point  to  the  manner  in  which  the 
apacity  to   contract — ex.  gr.,  to  bind   or  benefit   others, 
hose  names  do  not  expressly  appear  therein,  by  a  con- 
act — may,  in  ordinary  mercantile  transactions,  be  affected 
V  the  relation  of  partnership;    for  we  have  seen  that  a 
irtner   in  many  cases  may  bind   his  co-partners,  or  so 
lutract  as  to   bind  himself   only,  and  not  his  co-part- 
ers  {p).     With  reference  to  this  part  of  the  subject,  it 
lay  be  well  to  add  that  at  law  as  well  the  remedy  avail- 
h\e  to,  as  the  liability  (q)  enforceable  against,  a  partner  in 
trading  firm  passes  or  attaches  on  his  death  to  his  sur- 
iving  co-partners ;    the  rule  here  applicable  being,  that 
'■  remedy  survives,  hut  not  the  right;    iov  jus  accrescendi 
ter  mercatores,  pro  heneficio  commercii  locum  non  habet; — 
[>on  the  dissolution  of  a  mercantile  or  manufacturing  (r) 

'0  Craufiird  v.  Cods,  6  Exch.  287,  {p)  Per  Maule,  J.,  Holeroft  v.  Horj- 

'•  ffins,2G.  B.  492. 

")  Per  Patteson,  J.,  Heath  v.  San-  (q)    See  per    Lord  Holt,  Syat  v. 

.  . '.  4  B.  &  Ad.  117;  Evans  v.  Brum-  Hare,  Comb.  383,  cited  2  T.  R.  479. 

'K  4  Esp.  89 ;  Carter  v.  Whallerj,  (»•)  Buckley  v.  Barber,  6  Exch.  164, 


jB.  &  Ad.  11;  Farrar  y.  Befllnne,       with  which  compare  Cros«;?e/<^  v.  &<«/«, 
-'.  &  K.  580.  8  Exch.  825.     This  latter  case  shows 

B.C.L.  T  T 
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partnership  by  death,  the  property  and  effects  thereof  dc 
not  belong  exclusively  to  the  survivors,  but  are  to  be  dis- 
tributed between  them  and  the  representatives  of  th« 
deceased,  in  the  same  manner  as  they  would  have  bee]^ 
upon  a  voluntary  dissolution  inter  vivos  (s).  \ 

In  the  preceding  pages  those  rules  only  relating  to  partner] 
ship  have  been  mentioned  which  are  most  frequently  applied 
in  Courts  of  law.     Equity  concerns  itself  especially  wit] 
adjusting  the  rights  and  liabilities  of  partners  inter  se  (?) 
arranging,  where  necessary,  the  terms  on  which  a  partner 
ship  is  to  be  dissolved  and  its  affairs  liquidated,  in  dis 
tinguishing  between  the  joint  and  the  separate  estates  c 
partners,  and  in  adjudicating  with  regard  to  matters  whic 
never  were  within  the  cognisance  of  tribunals  administerui 
our  common  law.     The  Partnership  Act,  1890,  has  embodie 
in  its  provisions  dealing  with  the  relation  of  partners  one  i 
another  (u),  and  dissolution  and  its  consequences  (x),  tl 
rulings   of   equity  concerning   these    points.     In  generr 
accordingly,  little  difficulty  is  likely  to  be  felt  in  assignii 
to  the  proper  Division  of  the  High  Court  of  Justice  cas 
involving  partnership,  either  as  governed  by  the  strict 
legal   doctrines   which  have  been  heretofore  stated  or 
falling  within    one   or   other  of    well-known  branches 
equitable  jurisprudence. 


Contracts 
by  corpora- 
tions. 


It  was  anciently  a  rule  of  our  common  law  that  a  corpot 
tion  aggregate  must  contract  by  deed,  and  could  not  bi 


that  the  right  of  survivorship  holds  at 
common  law,  save  where  a  case  falls 
within  the  principle  of  the  exception 
introduced  by  the  Lex  Mercatoria. 

(«)  Story  on  Partnership,  s.  342  ; 
adopted  Judgm.,  6  Exch.  180. 

(<)  In  the  absence  of  an  express 
agreement  to  assign  the  goodwill,  the 
remaining  partners  have  no  right  to 
use  the  name  of  a  retired  partner,  for 
the  purpose  of  canying  on  the  business 
under  the  old  partnership  name  :  Grai/ 
V.  Smith,  43  Ch.  D.  208. 


A  person  who  has  been  taken  into  p 
uership  on  the  terms  that  on  the  exji 
tion  of  the  partnership  the  goodwill  i  'f 
business  shall  belong  solely  to  the  o' 
partners  is  not  entitled  to  make  cc 
of  entries  in  the  partnership  books' 
the  avowed  object  of  using  such  «i 
at  its  termination  to  assist  him  to  ( 
pete  in  business  with  his  former  ] 
ners:  Trepo  v.  Hunt,  (1896)  (A. 
7,  reversing  S.  C,  a895)  1  Ch.  4' 

(m)  Ss.  19-31. 

(x)  Ss.  32-44. 


CORPORATIONS. 

If  by  parol ;  the  principle  on  which  this  rule  rested  being, 
t  a  corporate  body  has  no  mode  of  indicating  its  consent 
[o  an  act  done  save  by  the  affixing  of  its  common  seal  to 
ome  document  iy),  which  is  thus  evidence  as  well  of  the 
ct  done  as  of  the  assent  to  it  of  the  body  corporate  {z) .  In 
:0  other  way  could  the  concurrence  of  the  enthe  body  cor- 
orate  in  the  particular  act  be  authenticated.  It  could  not, 
)r  instance,  be  evidenced  by  the  resolution  of  a  meeting 
omposed  of  members  of  the  corporation,  however  nume- 
jusly  attended  (a). 

I  As  exemplifying  the  operation  of  the  above  rule,  the  fol- 
)wing  cases  may  be  mentioned  -.—Arnold  v.  The  Mayor  of 
foole  (b),  where  it  was  held  that  a  solicitor  who  had  been 
ployed  by  the  mayor  and  town  council  of  Poole  to  con- 
:efc  suits  on  their  behalf,  but  had  not  been  appointed 
nder  seal,  could  not  recover  his  bill  of  costs  against  the 
)rporation  ;  Biggie  v.  The  London  and  Blackwall  R.  C.  (c), 
there  the  facts  were  these  : — The  plaintiff,  who  was  a  rail- 
ay  contractor,  entered  into  an  agreement,  not  under  seal, 
ith  the  defendants,  to  do  certain  w'ork  upon  their  railway ; 
aving  done  some  of  the  work  in  pursuance  of  the  agree- 
lent,  he  was  then  ordered  to  discontinue  it  by  the  com- 
uiy ;  and  it  was  held  that  he  could  not  recover  for  any 
)rtion  of  the  work  so  done  (d). 

(y)  Delivery  is  not  necessary  in  the  does  not  bind  the  corporation — it  is  the 

'B  of  acorporation :  ante,  p.  264,  n.  («) .  fixing  of  the  seal,  and  that  only,  which 

■  Upon  this  point,  Blackstone  tells  unites  the  several  assents  of  the  indi- 

1  Com.,  p.  475)  that,  after  a  cor-  viduals  who  compose  the  community,  and 

tion  has  been  formed  and  named,  makes  one  joint  assent  of  the  whole." 
'  quires    certain    "  capacities   and  (a)    Judgm.,   Mayor  of  Ludlow  v. 

i'acities,  some  of  which  are  neces-  Charlton,  6  M.  &  W.  823;  followed  in 

\'  and  inseparably  incident  to  it ;  "  Austin  v.  Guardians  of  Bethnal  Green, 

ugst  these  is  the  having  a  common  L.  R.  9  C.  P.  91.     See  Jlarchant  v. 

"  For  a  corporation    being  an  Zea  Conservancy  Board,  L.  R.  9  Ex.  60. 
ible  body,  cannot  manifest  its  in-  {b)  4  M.  &  Gr.  860. 

im  by  any  personal  act  or  oral  dis-  \c)  5  Exch.  442 ;  London  Boch  Co. 

-e ;    it  therefore  acts   and  speaks  v.  Sinnott,  8  E.  &  B.  347. 
'ly  its  common  seal.     For  though  (d)  See  also   Mayor  of  Oxford  v. 

particular  members   may  express  Crow,   (1893)   3    Ch.   535    (following 

!■  private  consents  to  any  act  by  JIayor  of  Kidderminster  \.  Sardwick, 

li  or  signing  their  names,  yet  this  L.  R.  9  Ex.  13). 
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As  regarded  municipal  and  ecclesiastical   corporations 
exceptions  to  the  above  rule  were  from  very  earl}-  timet 
allowed,  in  order  that  they  might  be  enabled,  without  the 
formality  of  sealing,  to  transact  matters  of  minor  import 
ance  and  of  daily  occurrence  (e).     The  rule,  indeed,  thai 
a  corporation  can  only  act  or  speak  by  its  common  seal 
though  true  in  theory,  was  found  intolerable  in  practice  ( D 
The  act  of  affixing  the  seal,  of  lifting  the  hand,  or  openiiij 
the  mouth,  could  only  be  done  by  some  individual  membei 
theoretically  quite  distinct   from   the  body  politic,  or  b 
some  agent.     The  management  of  the  corporate  propert\ 
the  daily  sustentation  of  the  members,  the  performance  ( 
the  very  duties   for  which   the   corporation  was   createt 
required  incessantly  that  acts  should  be  done,  sometiun 
daily  recurring ;  sometimes  entirely  unforeseen  yet  admi 
ting  of  no  delay ;  sometimes  of  small  importance,  or  relatii 
to  property  of  little  value.     The  same  cause  also  requirt 
that  contracts  to  a  small  amount  should  often  be  enter* 
into.     In  any  such  case,  the  affixing  of  the  common  se 
was  impossible ;  and  therefore,  from  time  to  time,  exce 
tions  were  admitted  to  the  rule  (g),  the  decisions  respectii 
which,  as  remarked  by  Lord  Denman,  C.  J.  (h),  furnish  t 
principle  on  which  they  were  established,  and  show  that 
was  "  convenience  amounting  almost  to  necessity  "  (i). 

Accordingly,  it  was  held  that  a  corporation  such  as  li 
mentioned  might  give  a  personal  command,  and,  by  par 
do  sundry  small  acts,  that  it  might  retain  a  servant  (k) 
authorise  another  to  make  a  distress,  or  the  like,  th( 


{e)  Per  M.  Smith,  J.,  South  of 
Ireland  Colliery  Co.  v.  Waddle,  L.  R. 
3  C.  P.  474 ;  S.  C.  affirmed,  L.  R.  4 
C.  P.  617  ;  Mayor  of  Kidderminste)- 
V.  Hardwick,  L.  R.  9  Ex.  13. 

(/)  The  rule  has  been  designated  as 
"  a  relic  of  barbarous  antiquity  :  "  per 
Cockbunt,  C.  J.,  L.  R.  4  C.  P.  618. 

{ff)  Judgm.,  Beverley  v.  Lincoln  Gas 
Light  and  Coke  Co.,  6  Ad.  &  E.  844  ; 
per  Parke,  B.,  Cope  y.  Thames  Haven 


Dock  and  It.  C,  3  Exch.  844. 

(h)   Church  v.  Imperial  Oat 
and  Coke  Co.,  6  Ad.  &  E.  861. 

(i)  See  Clarke  v.   Cuekjteld  Ut\ 
21  L.  J.  Q.  B.  349;  S.  C,  1 
C.    C.    81  ;    Nicholson    v.  Br 
UniM,  L.B..  1  Q.  B.  620;  mi\f\ 
Kingaton-upon-Hull,  L.  R.  10 
402,  409. 

(k)    Judgm.,  Amold  T.  lUy^ 
Poole,  4  M.  &  G.  R.  895. 


CORPORATIONS, 

)eing  acts  which  require  to  be  done  for  the  ordinary  con- 
venience of  the  body  corporate,  and  which  the  head  of  the 
!orporation  is  delegated  by  its  other  members  to  perform. 
Chase  several  exceptions  to  the  general  rule  clearly  origi- 
lated  in  necessity,  or  in  convenience  almost  amountinfj  to 
lecessity  (l). 

As  regards  trading  corporations,  the  exceptions  to  the 
ule  at  common  law  have  gradually  and  largely  been 
xtended ;  for  the  doctrine  now  is  that  a  corporate  body 
stabhshed  for  the  purpose  of  trading  may  make  all  such 
ontracts  as  are  of  ordinary  occurrence  in  that  trade — irre- 
spective of  the  magnitude  of  the  particular  transaction — 
without  the  formality  of  a  seal,  and  that  the  seal  is  required 
nly  in  matters  of  unusual  and  extraordinary  character, 
/hich  are  not  likely  to  arise  in  the  routine  of  business  (m). 

As  an  example  of  this  important  restriction  of  the  general 
ule.  The  Copiier  Miners'  Company  v.  Fox  (n)  may  be  cited ; 
bat  was  an  action  at  suit  of  a  corporation  on  a  contract  by 
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(/)  See  also  per  Lord  Dennuin, 
J.,  Sail  V.  Mayor,  ^-c,  of  Stcansea, 
Q.  B.  546  ;  Judgm.,  4  M.  &  Gr. 
)h ;  De  Grave  v.  Mayor,  ^-c,  of 
hmnouth,  4  Car.  &  P.  111. 
(w)  South  of  Ireland  Colliery  Co.  v. 
'^aMU,  L.  R.  3  C.  P.  463,  469, 474 ; 
.  C.  affirmed,  L.  R.  4  C.  P.  617. 
(Hj  16  Q.  B.  229. 

In  Bateman  v.  Mid- Wales  R.   C, 

.  B.  1  C.  P.  510,  Byles,  J.,  observes. 

Only  three  instances  can  be  cited  of 

«  acceptance   of  negotiable  instru- 

'"its  by  corporations.     The  first  is 

■  of  the  Bank  of  England  ;  but  that 

ilishment  was  incorporated  for  the 

;    purpose,    its    promissory    notes 

bank  post  bills  forming  a  very 

-   portion  of  the  circulating  medium 

ds  country.     The  second  is  that  of 

East  India  Company  ;   there  the 

jrity  to  draw,  accept,  and  endorse 

and  notes,  if  not  created,  is  at  all 

ts  ratified  and  confirmed  by  two 

^  of  Parliament,  the  9  &  10  "Will. 

44  and  55  Geo.  3  c.  155.     The 

'!   instance    is  that   of    Slark  v. 

ngate  Archway  Co.,  b  Taunt.  792, 


where  the  company  had  express  autho- 
rity to  give  bUls.  Excepting  these, 
there  is  no  authority  to  show  that  a 
common  law  corporation  can  draw, 
accept,  or  endorse  bills  of  exchange." 

In  Crouch  v.  Credit  Fonder  of 
England,  L.  R.  8  Q.  B.  382,  the 
Court  observes  as  follows:  "  AVhen  a 
corporation  is  established  for  trading 
purposes,  it  is  from  its  nature  capable 
of  drawing  a  bill  of  exchange."  ' '  This 
is  not  by  \'irtue  of  any  statute  but  from 
the  common  law.  But  all  such  bills  of 
exchange  in  practice  always  hare  been 
made  under  hand  by  an  agent  autho- 
rised to  draw  or  accept,  as  the  case  may 
be." 

"  Capacity  to  incur  liability  as  a 
party  to  a  bill  is  co-extensive  with 
capacity  to  contract.  Provided  that 
nothing  in  this  section  shall  enable  a 
corporation  to  make  itself  liable  as 
drawer,  acceptor,  or  indorser  of  a  bill, 
unless  it  is  competent  to  it  so  to  do 
under  the  law  for  the  time  being  in 
force  relating  to  corporations :  "  45  & 
46  Vict.  c.  61,  s.  22,  subs.  1. 
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parol  for  the  supply  of  iron  rails  to  the  defendant,  and  tii 
action  was  held  not  sustainable,  upon  proof  that  the  con 
pany's  charter  incorporated  them  for  the  purpose  of  workiti 
copper  mines  and  selling  copper  ore,  but  contained  nothiu 
which  authorised  the  company  to  deal  in  iron.  "Hadtt 
subject-matter  of  this  contract  been  copper,"  observed  U 
Court  of  Queen's  Bench,  "or  if  it  had  been  shown  in  ai 
way  to  be  incidental  or  ancillary  to  carrying  on  the  busine 
of  copper  miners,  the  contract  would  have  been  bindin 
although  not  under  seal ;  for  where  a  trading  company 
created  by  charter,  while  acting  within  the  scope  of  tl 
charter,  it  may  enter  into  the  commercial  contracts  usual 
such  a  business  in  the  usual  manner.  But  the  iron  rai 
the  subject-matter  of  this  contract,  were  not  shown  to  ha 
any  connection  with  the  business  of  copper  miners."  T 
distinction  here  taken  by  the  Court  precisely  illustrates  t 
scope  and  meaning  of  the  restriction  of  the  general  n 
respecting  contracts  by  bodies  corporate  above  adverted ' 

Another  exception  which  may  be  noticed  to  the  comm 
law  rule  that  a  corporation  must  contract  under  seal,  thou 
not  so  well  defined  as  the  preceding,  seems  to  require  1 
its  support  this  special  ingredient,  tiz.,  the  adoption  of  t 
particular  contract  in  question,  and  the  enjoyment  of  t 
benefits  resulting  from  it,  by  the  corporation  or  by  \ 
other  contracting  party,  or  in  other  words  some  degree 
mutuolity  (o).  ^ 

Thus  it  has  been  held,  that  an  action  for  use  and  occu 
tion  will  lie  at  suit  of  a  corporation  where  the  tenant  1 
held  premises  under  them,  and  paid  rent  {p).    It  has  b< 


(o)  The  rule  that  "  when  a  corpora- 
tion may  sue  upon  a  simple  contract,  it 
may  also  be  sued,"  is  true  only  where 
"the  want  of  mutuality  would  leave 
one  party  without  a  valid  or  available 
consideration  for  his  promise:"  per 
Cleasby,  B.,  Ecclesiastical  Cominis- 
tiotierg  V.  Merral,  L.  R.  4  Ex.   168, 


distinguished    in   Mayor   of  Kie 
minstet'  v.  Hardicick,    L.    R.  9 
13,  18. 

{p)    Mayor    of  Stafford  v.   7T 
Bing.   75 ;  Mayor  of  Carmarthe 
Letcis,  6   Car.  &  P.  608 ;  Dem, 
of  Rochester  y.  Fierce,  1  Camp.  ^' 
Mayor  of  Loudon  v.  Hunt,  3  Lev, 
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held,  also,  that  if  a  contract  with  a  corporation  is  executed 
by  them,  if  the  persons  who  are  parties  to  the  contract  with 
ilie  corporation  have  received  the  benefit  of  the  considera- 
tion moving  from  the  corporation,  these  last-mentioned 
•>arties  are  bound  by  the  contract,  and  liable  to  be  sued 
thereon  by  the  corporation  (q). 

Further,  where  the  guardians  of  a  union  verbally  directed 

their  ofiicer  to  have  gates  made  for  the  union  workhouse, 

md  the  plaintiff,  in  pursuance  of  orders  from  the  officer, 

iinished  the  gates,  which  were  erected,  the  jury  having 

und  for  the  plaintiff,  the  Court  of  Queen's  Bench  refused 

disturb  the  verdict,  inasmuch  as  the  work,  after  it  had 

en  done  and  completed,  was  adopted  by  the  defendants 
tor  purposes  connected  with  the  corporation  (r). 

The  judgment  in  Clarke  v.  The  Cuckjield  Union  (s)  is 
niportant  with  reference  to  the  class  of  cases  now  under 

lice.  There  the  action  was  in  debt  for  goods  sold  and 
ielivered,  and  for  work  and  labour,  the  claim  being  in 
espect  of  water-closets  put  up  by  the  j)laintiff  at  the  union 
A  orkhouse,  by  the  direction  and  with  the  approbation  of  the 
lefendants  at  a  regularly  constituted  meeting  of  the  Board 

Guardians.  The  broad  question  for  judicial  decision  was 
I  lis,  whether,  assuming  the  articles  supplied  to  have  been 
-iich  as  were  proper  and  needful  for  the  workhouse ;  assum- 
ng  also,  that  the  defendants  ordered  them,  at  a  meeting  of 
he  board,  to  be  furnished  by  the  plaintiff,  and  afterwards 

►proved  of  and  kept  them,  they  were  exonerated  from 


^l)  Judgm.,  Fishmongers'  Co.  v. 
■'lertson,  5  M.  <fc  Gr.  192  ;  Pegge  v. 
'Hpeter  Union,  L.  R.  7  C.  P.  366 ; 
'/.  v.  Mayor  of  Thetford,  2  Ld. 
:\in.  848  ;  Barber  Surgeons  of 
"don  V.  Pelson,  2  Lev.  252  ;  East 
idon  Waterwoi-ks  Co.  v.  Bailey,  4 
ug.  287. 

The  principle  stated  in  the  text  is 
t  to  be  extended  to  an  executory 
:;tract  by  a  corporation :  Mayor  of 
'Merminster  v.    iTarduicJc,   L.    R. 


9  Ex.  13,  21 ;  Judgm.,  Copper  Miners' 
Co.  V.  Fox,  16  Q.  B.  237,  238. 

(r)  Sanders  v.  St.  Neots  Union,  8 
Q.  B.  810 ;  with  which  compare  raine 
V.  Strand  Union,  Id.  326  ;  Lamprell 
V.  Billericay  Union,  3  Exch.  283,  307 ; 
and  cases  cited  post. 

(*)  21  L.  J.  Q.  B.  349 ;  S.  C,  1 
Bail  C.  C.  81  ;  followed  in  Nicholson 
V.  Bradjield  Union,  L.  R.  1  (i.  B. 
620. 
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liability,  on  the  ground  that  no  contract  under  seal  for  tin 
supply  in  question  had  been  entered  into  ?  Wiglitman,  J. 
after  adverting  to  the  general  rule  applicable  to  the  contraci 
of  a  body  corporate,  and  the  exceptions  to  it,  held  that  th« 
defendants  could  not  thus  repel  the  claim  against  them 
"  I  am  disposed  to  think,"  said  the  learned  Judge,  "  tha 
wherever  the  purposes  for  which  a  corporation  is  createc 
render  it  necessary  that  work  should  be  done,  or  goods  sup 
plied,  to  carry  such  purposes  into  effect,  as  in  the  case  o 
the  guardians  of  a  poor-lav  union,  and  orders  are  given  a 
a  board  regularly  constituted,  and  having  general  authorit; 
to  make  contracts  for  work  or  goods  necessary  for  the  pur 
poses  for  which  the  corporation  was  created,  and  the  wor 
is  done,  or  goods  supplied,  and  accepted  by  the  corporatioi: 
and  the  whole  consideration  for  payment  executed,  th 
corporation  cannot  keep  the  goods  or  the  benefit  an 
refuse  to  pay,  on  the  ground  that  though  the  members  c 
the  corporation  who  ordered  the  goods  or  work  were  ecu: 
petent  to  make  a  contract  and  bind  the  rest,  the  formalit 
of  a  deed  or  of  affixing  the  seal  were  wanting,  and  then  sa^^ 
*  No  action  lies  ;  we  are  not  competent  to  make  a  par* 
contract,  and  we  avail  ourselves  of  our  own  disability.'  " 

We  thus  see  that  where  a  corporation  has  acted  as  upo 
an  executed  contract  a  presumption  has  in  various  cast 
been  raised  as  against  the  corporate  body  from  its  acts  i 
this  effect,  that  it  has  contracted  in  such  manner  as  to  bin 
itself  it). 

This  principle  does  not  appear  to  have  been  extendi 
hitherto  to  contracts  of  a  large  amount,  and  in  any  event 
will  be  limited  to  cases  where  the  benefit  has  actually  bet 
enjoyed,  and  where  the  order  given  was  necessary  for  tl 
purpose  of  enabling  the  corporation  to  do  their  duty,  ' 


{t)  Doe  d.  Penniuffton  v.  Tauitre, 
12  Q.  B.  998  ;  Totterdell  v.  Farehain 
Brick  Co.,  L.  R.  1  C.  P.  674  ;  Zoue 
V.    London    and  JV.    JF.   JR.   Co.,    21 


L.  J.  Q.  B.  361 ;  S.  C,  18  Q. 
632  ;  rauUng  v.  London  and  N.  W. 
Co.,  8  Exch.  867;  Scott  v.  Ch' 
School  Board,  14  Q.  B.  D.  600 
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'"irry  out  the  purposes  for  which  they  were   called  into 
vistence  (u).     The  cases,  however,  on  this  subject  are  very 
[numerous  and  conflicting,  and  they  require  review  and 
authoritative  exposition  by  a  Court  of  Appeal  (x)  ;  and  it 
(has  recently  been  decided  by  the  House  of  Lords  that, 
whatever  may  be  the  authority  of  this  rule,  it  has  certainly 
no  application  in  cases  under  the  Public  Health  Act,  1875, 
8.  174,  subs.   1,  of   which,  enacting  that   every  contract 
made  by  an  urban  authority  whereof  the  value  or  amount 
exceeds  fifty  pounds  shall  be  in  writing  and  sealed  with  the 
pommon   seal    of   such    authority,  is  obligatory,  and  not 
merely  directory  (y).     If,  however,  in  a  contract  entered 
into  by  an  urban  sanitary  authority  under  the  Act,  it  is  not 
ascertained  at  the  time  of  so  entering  into  it  that  the  sum 
Ivill  exceed  fifty  pounds,  the  fact  that  it  subsequently  does 
3xceed  it  will  not  invalidate  the  contract  if  not  under  seal  (z). 
In  equity  it  is  well  established  that  part  performance  by 
entering  into  possession  of  land  under  a  verbal  contract  for 
ts  purchase  is  sufficient  to  take  the  case  out  of  the  opera- 
ion  of  the  Statute  of  Frauds,  the  reason  of  the  rule  being 
shat  possession  by  a  stranger  is  evidence  that  there  was 
tome  contract,  and  will  compel  the  Court  to  admit  proof  as 
0  its  terms  in  order  that  justice  may  be  done  between  the 
Murties.    "  The  Statute  of  Frauds  says  that  in  certain  cases 
10  action  shall  be  maintained  unless  there  is  evidence  in 
mting  to  show  what  the  contract  was.     But  if  a  Court  of 
Equity  finds  an  overt  act,  such  as  the  possession  of  land, 
lien  the  presumption  of  a  contract  is  raised,  and  the  Court 
'ill,  in  consequence  of  that  overt  act,  allow  parol  evidence 
be  given  for  the  purpose  of  ascertaining  what  the  actual 

■'.)  Per  Bramtcell,  L.  J.,  Sunt  v.  that  a  parol  order  given  by  an  agent 

•nhledon    Local   Board,    4    C.    P.  with  authoritj-  under  seal  will  not  be 

53.  sufficient  to  bind  the  corporation. 
-■)  Per  Zindki/,  L.    J.,   Young  v.  {y)    Young  v.   Corporation  of  Lea- 

p.  of  Leamington,  8  Q.  B.  D.  579;  mington^  8  App.  Cas.  517. 
l-OTi  Blackburn,  S.C,  8  At^t^.  Cas.  (z)   Eaton  v.  Basket;  7  Q.  B.  D. 

-■:.  from  which  case  we  also  learn  529. 
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Trading 
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contract  was"  (a).  This  equitable  doctrine  cannot  how- 
ever be  called  in  aid  of  the  proposition  that  a  corporation  is 
liable  to  be  sued  in  an  action  at  law  whenever  goods  havej 
been  supplied  or  work  has  been  done  in  pursuance  of  a  con-^ 
tract  entered  into  not  under  seal,  and  the  corporation  has 
had  the  full  benefit  of  such  contract. 

A  new  class  of  exceptions  has,  in  modern  times,  sprung 
up  to  the  general  rule,  that  a  corporate  body  must  contract 
under  seal.     Corporations  are  now  frequently  established 
by  charter,  letters  patent,  or  Act  of  Parliament  (b),  for  the 
purpose  of  carrying  on  trading  speculations  to  which  the 
making  of  particular  kind  of  contracts  is  essential,  and  ii 
such  cases  power  is  usually  conferred  on  certain  of  th( 
corporate  officers,  designated  by  the  Crown  or  legislature  U 
enter  into  contracts,  such  as  alluded  to,  on  behalf  of  all  th( 
members  of   the   corporation,  otherwise  than  under  seal 
Difficulty  can  scarcely  arise  respecting  the  efficacy  of  con 
tracts  which  profess  to  be  thus  made,  unless  it  be  from  th( 
ambiguous  wording  of  the  statute,  charter,  deed  of  settle 
ment,  or  other  instrument,  under  which  the  company  ii 
question  has   been   constituted;    and   when   governed  b] 
express  statutory  provisions,  the  rule  applicable  is,  that 
body  corporate  must  contract  either  under  seal  or  m  sue 
manner  as  is  prescribed  or  sanctioned  thereby  (c). 


(o)  Per  Cotton,  L.  J.,  Snnt  v. 
Wimbledon  Local  Board,  4  C.  P.  D. 
61,  citing  Ungley  v.  JJngley,  5  Ch.  D. 
887  ;  ante,  p.  386. 

(i)  See  particularly  the  Companies 
Act,  1862  (25  &  26  Vict.  c.  89), 
amended  by  30  &  31  Vict.  c.  131,  of 
which  see  s.  37 ;  42  &  43  Vict.  c.  76, 
8.  4. 

As  to  the  winding  up  of  companies, 
see  53  &  54  Vict.  c.  63. 

As  to  the  existence  of  privity  as 
between  a  third  person  and  the  com- 
pany, see  Ely  v.  The  Fositire  Gorei-n- 
ment  Sec.  and  Ass.  Co.,  1  Ex.  D.  88  ; 
Browne  v.  La  Trinidad,  37  Ch.  D.  1. 


As  to  the  effect  of  a  transfm 
shares  by  a  shareholder  in  regard  to  I 
release  from   liability,   see  per   Ix) 
Cairns,  C,  Tennent  v.  City  of  GUugi 
Bank,  4  App.  Cas.  621. 

(c)  Homersham  v.  Woherhampt 
Watei-works  Co.,  6  Exch.  137,  disti 
guished  in  Smith  v.  Hull  Glass  C 
11  C.  B.  928;  Frend  v.  Bennett, 
C.  B.,  N.  S.,  576;  approved  in  You 
V.  Corp.  of  Leamington,  8  Q.  B. 
679  ;  8  App.  Cas.  517  ;  Fi-ince 
Wales  Ass.  Co.  v.  Harding,  E.  B. 
E.  183;  Kirk  v.  Bell,  16  Q.  B.  29 
followed  iu  Bottomlcy^s  case,  16  Ch.J 
685 ;  Koicell  v.  Mayor,  ^c,  of  JH 
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Further,  it  is  obvious,  that  companies,  regulated  by 
statute  and  deed  of  settlement,  are  not  to  be  treated  as 
ordinary  trading  partnerships ;  such  companies  are  only 
'bound  by  contracts  made  by  their  directors  or  other  oflScers 
icitliin  the  scope  of  their  authority  (d) ;  any  contract  or 
i^reement  entered  into  ultra  vires,  will  (as  a  general  rule) 
lie  void,  not  enforceable  against  the  company,  nor  capable 
of  being  ratified  by  them  (e) . 

This  doctrine,  however,  is  to  be  applied  reasonably,  so 
ithat  whatever  is  fairly  incidental  to  those  things  which  the 
legislature  has  authorized  by  an  Act  of  Parliament  ought  not 
(unless  expressly  prohibited)  to  be  held  as  ultra  vires  {/). 

"  There  can  be  no  doubt,"  as  observed  by  Lord  Wensley- 
dale  ig),  "  that  a  corporation  is  fully  capable  of  binding 
itself  by  any  contract  under  its  common  seal  in  England, 
iand  without  it  in  Scotland  {h),  except  where  the  statutes  by 
which  it  is  created  or  regulated  expressly  or  by  necessary 
implication  prohibit   such   contract  between   the   parties ; 


Doctrine  of 
ultra  Tire*. 


<*e»ter,  9  Exch.  457 ;  Cope  v.  TJiames 
\Haven  Dock  and  JR.  Co.,  3  Exch.  841. 
i8ee  Payne  y.  Xew  South  Wales  Coal, 
ie.,  Co.,  10  Exch.  283. 

(rf)  Smith  V.  Snll  Glass  Co.;  11  C. 
B.  926,  927.  See  Hidlei/  v.  Plymouth, 
#e.,  Baliiny  Co.,  and  K'lngshridqe 
lUmr  Mill  Co.  v.  Same,  2  Exch.  711, 
718;  Kallett  v.  Doicdall,  18  Q.  B.  2; 
'-HamAro'  v.   Hiill   and    London  Fire 

'«.   Co.,  3  H.  &  2s\  789;  Agar  t. 

'henainm  Life  Ass.   Soc.,  3  C.    B., 

■  S.,  72.5.     By  53  &  54  Yict.  c.  62, 

■  Companies  (Memorandum  of  Asso- 
ition)  Act,  1890,  provision  is  made 
:•  altering  the  memorandum  of  asso- 
ition  of  a  company  without  recourse 

the  method  prenously  necessary"  of 
uding  up  and  reconstruction.  Fur- 
at,  the  Act  allows  the  substitution  of 
memorandum  and  articles  of  asso- 
ition  for  a  deed  of  settlement  where 
nipauies  hare  been  formed  in  such 
ay. 

(e)  Ashhury  Raihcay  Carriage  Co. 
'  ■  Riche,  L.  R.  7  H.  L.  653,  as  to 
«'hich  case  see  Wenloch  {Baroness)  v. 


River  Bee  Co.,  10  App.  Cas.  354, 
where  it  is  stated  that  the  law  there 
laid  down  applies  to  all  companies 
created  by  any  statute  for  a  particular 
purpose,  and  not  only  to  companies 
created  under  the  Companies  Act,  1862 
(25  &  26  Yict.  c.  89) ;  London 
Financial  Assoc,  t.  Kelk,  26  Ch.  D. 
107,  137. 

(/)  Att.-Gen.  v.  Great  Easteiii  R. 

C,  5, App.  Cas.  473;  Small  v.  Smith, 
10  Id.  119,  129;  Sheffield  Permanent 
Building  Society  v.  Aizleicood,  44  Ch. 

D.  412,  distinguishing  and  explaining 
the  last  case,  at  p.  461,  etseq. ;  London 
arid  North- Westei-n  R.  C.  v.  Price,  11 
Q.  B.  D.  485;  General  Axction  Co.  v. 
Smith,  (1891)  3  Ch.  432,  where  it  was 
held  that  a  trading  company  has  im- 
plied powers  to  borrow  to  a  reasonable 
extent  for  the  purposes  of  its  business. 

{g)  Scottish  North- Eastei-n  R.  C.  v. 
Stewart,  3  Macq.  H.  L.  Ca.  415;  and 
in  Frnest  v.  Nicholls,  6  H.  L.  Ca.419, 
et  seq. 

{h)  See  Paterson,  Comp.  Eng.  and  Sc. 
Law,  p.  215. 
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prima  facie,  all  its  contracts  are  valid,  and  it  lies  on  those 
who  impeach  any  contract  to  make  out  that  it  is  avoided. 
This  is  the  doctrine  of  vltra  vires,  and  is  no  doubt  sound 
law,  though  the  application  of  it  to  the  points  of  each  par- 
ticular case  has  not  always  been  satisfactory." 

To  the  above  subject,  which  is  one  of  great  and  increasing 
importance  to  the  community,  a  bare  allusion  must  here 
suffice. 
Projected  jn  the  cases  below  cited  (0  will  be  found  resolved  various 

companies.  '■  ' 

questions  raised  as  to  the  respective  liabilities  of  share- 
holders, directors,  managing  committee-men,  and  others 
concerned  with  projected  companies  or  associations  (A).  The 
general  deduction  to  be  made  from  these  cases  is  that, 
when  one  is  engaged  to  act  with  others  for  the  purpose  of 
establishing  a  particular  scheme,  neither  is  a  co-partnership 
to  be  assumed  necessarily  to  arise  thereon,  nor  a  quasi' 
co-partnership,  such  as  shall  of  itself  render  any  one  of  the 
individuals  so  associated  together  agent  for  any  other,  or 
for  all  the  others,  for  the  purposes  of  attaining  the  common 
object.  It  is  not  merely  by  agreeing  to  act  with  others  that 
a  man  is  rendered  liable  on  contracts  made  by  those  asso- 
ciated with  him ;  but  if  by  his  consent,  conduct,  or 
ratification  he  authorize  any  one  to  act  for  him,  and  work 
is  done  and  credit  given  on  the  faith  of  his  responsibility; 
he  will  be  liable  in  respect  of  contracts  which  have  bee: 
thus  entered  into  (l).  The  liability  of  the  promoter  Oi 
director  of  a  company  for  fraud  will  be  touched  upo: 
hereafter. 

(t)    Tat/lor   V.    Crowhiid   Gas   and  L.  R.  9  C.  P.  503 ;  Cross  v.  WilUan 

Coke  Co.,  10  Exch.  293;    Preston  v.  7  H.  &  N.  675. 
The  Liverpool,  Manchester,  and  Xcw-  (/)  See  Walstab  v.  Spottistvoode,  1| 

rtistle-upon-Ti/n*    H.     C,     17    Beav.  M.  &  W.   501 ;    Gancood  v.  £de, 

114  ;  £itn  V.  Chapman,  8  Exch.  444  ;  E.Kch.    264;     Ward  v.  Lord  Loud* 

Retjnell  v.  Lewis,    Wyld  v.  Hopkins,  borough,  12  C.  B.  252;    ClemenU 

15  31.  &  W.  517  ;    Wilson  v.  Viscount  Todd,  1  Exch.  268  ;  Jones  v.  Harritofi^ 

Citrzon,  Id.  532 ;   Barnett  \.  Lambert,  2  Exch.  52 ;     Wontner  v.  Shairp, 

Id.  493.  C.   B.    404  ;    3foore  v.    Garwood, 


{k)  Melhado  v.  Porto  AUgre  R.  C,      Exch.  681. 
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We  proceed  next  to  notice  some  of  the  leading  provisions  nankroptn. 
of  the  Bankruptcy  Act,  1883  (m),  which  have  a  material 
bearing  upon  the  capacity  to  contract  as  affected  by  bank- 
ruptcy. The  limits  of  these  commentaries,  however,  will 
not  permit  us  to  do  more  than  refer  to  some  of  the  main 
provisions  of  the  Act,  leaving  the  student  to  seek  for  further 
information  in  works  dealing  specially  with  the  subject. 

"We  will  treat,  1st,  of  those  provisions  which  deal  with 
the  commencement  of  bankruptcy  and  the  appointment  and 
duties  of  the  Official  Eeceiver,  and  which  indicate  the 
effect  of  bankruptcy  as  touching  rights  of  suit  against  the 
bankrupt ;  2ndly,  of  those  which  specify  the  debts  provable 
in  bankruptcy,  and  protected  transactions ;  3rdly,  of  those 
iwhich  concern  the  vesting  and  assignment  of  the  bankrupt's 
property,  and  the  functions  of  the  trustee ;  4thly,  of  those 
which  define  the  status  of  a  bankrupt  who  has  or  has  not 
obtained  his  order  of  discharge ;  and  finally,  of  those  which 
concern  certain  contracts  of  the  bankrupt. 

1.  All  proceedings  in  bankruptcy  are  to  be  commenced  J^tmoi'r*^'' 
by  a  bankruptcy  petition  which  may  be  presented  either  by 
the  creditor  or  the  debtor  (n),  and  will,  if  successful,  be 
followed  by  a  receiving  order  made  by  the  Court  for  the 
protection  of  the  debtor's  estate.  This  order,  which  will  be 
made  upon  proof  of  one  or  more  of  the  conditions  enume- 
rated in  s.  6,  subs.  1,  constitutes  an  Official  Eeceiver 
as  receiver  of  the  debtor's  property,  and  is  followed  by  this 
important  consequence,  that  thereafter,  except  as  directed 
I'j  the  Act,  no  creditor  to  whom  the  debtor  is  indebted  in 
tespect  of  any  debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the  debtor  in 
cspect  of  the  debt,  or  shall  commence  any  action  or  other 

gal  proceeding,  unless  with  the  leave  of  the  Com-t,  and  on 
■'Uch  terms  as  the  Court  may  impose  (o). 

(»n)  46  &  47  Vict.  c.  52.  (o)  S.  9,  subs.  1. 

(«)  S.  5. 
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The  Court  may  further,  if  it  be  shown  to  be  necessary 
for  the  protection  of  the  estate,  at  any  time  after  the  pre- 
sentation of  a  bankruptcy  petition,  and  before  the  receiving 
order  is  made,  appoint  the  Official  Eeceiver  to  be  interim 
receiver  of  the  property  of  the  debtor  or  of  any  part 
thereof,  and  direct  him  to  take  immediate  possession 
thereof,  or  of  any  part  thereof,  and  also  stay  any  action, 
execution,  or  other  legal  process  against  the  property  or 
person  of  the  debtor ;  and  any  Court  in  which  proceedings 
are  pendmg  against  a  debtor  may,  on  proof  that  a  bank- 
ruptcy petition  has  been  presented  by  or  against  the  debtor, 
either  stay  such  proceedings  or  allow  them  to  continue  on 
such  terms  as  it  may  think  just  (p). 

A  landlord,  or  other  person  to  whom  any  rent  is  due 
from  the  bankrupt,  may,  however,  at  any  time,  either 
before  or  after  the  commencement  of  the  bankruptcy,  dis- 
train upon  the  goods  or  effects  of  the  bankrupt  for  the  rent 
due  to  him  from  the  bankrupt,  with  this  limitation,  that  if 
such  distress  for  rent  be  levied  after  the  commencement  of 
the  bankruptcy,  it  shall  be  available  only  for  six  months' 
rent  accrued  due  prior  to  the  date  of  the  order  of  adjudica- 
tion ;  but  he  may  prove  under  the  bankruptcy  for  thi' 
surplus  due  for  which  the  distress  may  not  have  been 
available  (q). 
Debts  2.  Demands  in  the  nature  of  unliquidated  damages  arisiiii,' 

provable  in  , 

bankruptcy,  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of 
trust,  are  not  provable  in  bankruptcy,  and  a  person  having 
notice  of  any  act  of  bankruptcy  (r)  available  against  a 
debtor  cannot  prove  under  the  order  for  any  debt  oi 
liability  contracted  by  the  debtor  subsequently  to  the  d&U 

{p)  S.  10.  three  months  next  before  the  date  of  thi 

[q)  S.  42,  subs.  1.  "  Six  months' "  ia  receiving  order  or  the  proceeds  of  th' 

substituted  for  "one  year's"  by  the  sale  thereof .    Cf.  id.  subs.  4. 

Bankruptcy  Act,  1890  (53  &  54  Vict.  (r)  As  to  what  constitutes  an  act  o 

c.  71),  8.  28.    Preferential  debts  -within  bankruptcy,  see  s.  6,  subs.  1 ;  B.  f 

8.  1,  subs.  1,  of  51  &  62  Vict.  c.  62,  are  subs.  1. 

a  first  charge  on  goods  distrained  within 
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)f  his  so  having  notice.    But,  with  these  exceptions,  all  debts 

ind  liabilities,  present  or  future,  certain  or  contingent,  to 

vhich  the  debtor  is  subject  at  the  date  of  the  receiving  order 

ir  to  which  he  may  become  subject  before  his  discharge 

•  reason  of  any  obligation  incurred  before  the  date  of  such 

iler,  are  deemed  to  be  debts  provable  in  bankruptcy. 

"  Liability "  for  the  purposes  of  the  Act  includes  any 

ompensation  for  work  and  labour  done,  any  obligation  or 

)Ossibility  of  an  obligation  to  pay  money  or  money's  worth 

<n  the  breach  of  any  express  or  implied  covenant,  contract, 

Lj;reement,  or  undertaking,  whether   the  breach   does   or 

loes  not  occur  (s),  or  is  or  is  not  likely  to  occur  or  capable  of 

ccurring,  before  the  discharge  of  the  debtor,  and  generally 

I  includes  any  express  or  implied  engagement,  agreement, 

r  undertaking  to  pay,  or  capable  of  resulting  in  the  pay- 

■nt  of  money  or  money's  worth,  whether  the  payment  is, 

-  respects  amount,  fixed  or  unlimited;  as  respects  time, 

■resent  or  future,  certain  or  dependent  on  any  one  contin- 

ency,  or  on  two  or  more  contingencies ;  as  to  mode  of 

aluation,  capable  of  being  ascertained  by  fixed  rules,  or  as 

latter  of  opinion. 

An  estimate  is  to  be  made  by  the  trustee  of  the  value  of 
ny  debt  or  liability  provable  as  aforesaid  which,  by  reason 
f  its  being  subject  to  any  contingency  or  contingencies  or 
)V  any  other  reason,  does  not  bear  a  certain  value.  If, 
owever,  any  person  is  aggrieved  by  the  estimate,  he  can 
ppeal  to  the  Court,  when  it  will  be  held  to  be  provable  or 
ot  according  as  the  Court  is  of  opinion  that  the  value 
lereof  is  or  is  not  capable  of  being  fairly  estimated ;  and 
le  Court  may  direct  the  same  to  be  valued  before  it, 
ithout  the  intervention  of  a  jury,  and  the  amount  when 

<)  The  House  of  Lords  in  Hardy  v.  the  correspoEding  section  of  the  Act  of 

■het-gill,  13  App.  Cas.  351,  held  that  1869,  unless  a  declaration  by  the  Court 

future  and  contingent  liability  of  that  it  was  a  liability  which  could  not 

i^signee  of  a  lease  on  a  covenant  to  be  estimated  had  been  obtained  by  the 

tmnify  the  lessee  was  provable  under  lessee. 


yj-i 


The  public 
examina- 
tion. 


656  CONTRACTS  WITH  MERCANTILE  PERSONS. 

assessed  shall  be  deemed  to  be  a  debt  provable  in  bank- 
ruptcy (t). 

Bond  fide  transactions  are  protected  in  certain  cases, 
provided  that,  Istly,  the  payment,  delivery,  conveyance,' 
assignment,  contract,  dealing,  or  transaction  takes  place 
before  the  date  of  the  receiving  order,  and  also,  2ndly,  that 
the  person  so  dealing  \rith  the  debtor  has  not,  at  the  time 
of  so  doing,  notice  of  any  available  act  of  bankruptcy  com 
mitted  by  the  bankrupt  before  that  time  {u). 

Under  the  new  statute  one  of  the  first  acts  after  the 
receiving  order  is  the  public  examination  of  the  debtor 
upon  oath  as  to  his  conduct,  dealings,  and  property.  Thij 
is  a  rigorous  examination,  in  which  any  creditor  who  hafi 
tendered  a  proof  may  question  the  debtor  as  to  his  affairs, 
and  the  causes  of  his  failure  {x). 
Trustee.  3.    The   effect   of   making  a   receiving  order  against  { 

debtor  is  (unless  a  composition  or  scheme  iy)  is  acceptec 
and  approved  within  fourteen  days  after  the  conclusion  o 
the  examination  of  the  debtor,  or  such  further  time  as  tiw 
Court  may  allow),  that  the  Court  will  adjudge  the  debto: 
bankrupt,  and  thereupon  his  property  {z)  will  becomij 
divisible  among  his  creditors  and  vest  in  a  trustee  (a). 

Until  a  trustee  is  appointed  the  Official  Receiver  will  b' 
the  trustee  for  the  purposes  of  the  Act,  and  immediately  oi 
a  debtor  being  adjudged  bankrupt  his  property  will  vest  i 
such  trustee.    On  the  appointment  of  a  trustee  the  propert 
will  forthwith  pass  to  and  vest  in  the  trustee  appointee 


(0  S.  37. 
(m)  S.  49. 
\x)  S.  17.     CI  Act  of  1890,  8.  2, 

BUDS.  1. 

(y)  As  to  composition,  cf .  s.  3  of  the 
Act  of  1890  (53  &  54  Vict.  c.  71) 
and  8.  19  of  the  Act  of  1883.  No  com- 
position of  less  than  seven  shillings  and 
sixpence  in  the  ponnd  will  be  allowed 
if  any  facts  are  proved  which  would 
justify  the  Court  in  refusing,  qualifying, 
or  suspending  the  debtor's  discharge. 


Cf.  8.  3,  subs.  9,  of  the  Act  of  1890. 

{z)  "Property"  includes  mone 
goods,  things  in  action,  land,  ai 
every  description  of  property,  whethi 
real  or  personal,  and  whether  situa 
in  England  or  elsewhere,  also  obli^ 
tions,  easements,  and  everj'  descriptu 
of  estate,  interest,  and  profit, 
or  future,  vested  or  contingent, 
out  of,  or  incident  to,  property  as  abo 
defined  :  s.  168. 

{a)  S.  20,  subs.  1. 


i 
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e  property  of  the  bankrupt  will  pass  from  trustee  to 
rustee,  including  under  that  title  the  Official  Eeceiver 
rhen  he  fills  the  office  of  trustee,  and  will  vest  in  the 
rustee  for  the  time  being  during  his  continuance  in  office, 
without  any  conveyance,  assignment,  or  transfer  what- 
ver  (6). 

The  property  of  a  bankrupt  divisible  among  his  creditors  ten^mpt."^ 
068  not  comprise  :  1.  Property  held  by  the  bankrupt  on 
:ust  for  any  other  person  ;  2.  The  tools  (if  any)  of  his 
cade,  and  the  necessary  wearing  apparel  and  bedding  of 
imself,  his  wife,  and  children,  to  a  value,  inclusive  of  tools 
nd  apparel  and  bedding,  not  exceeding  d620  in  the  whole, 

does,  however,  comprise  :  1.  All  such  property  as  may 
along  to  or  be  vested  in  the  bankrupt  at  the  commence - 
lent  of  the  bankruptcy,  or  may  be  acquired  by  or  devolve 
1  him  before  his  discharge  ;  2.  The  capacity  to  exercise, 
■ad  to  take  proceedings  for  exercising,  all  such  powers  in 
:  over  or  in  respect  of  property,  as  might  have  been  exer- 
sed  by  the  bankrupt  for  his  own  benefit  at  the  commence- 
.ent  of  his  bankruptcy,  or  before  his  discharge,  except  the 
ght  of  nomination    to   a  vacant   ecclesiastical  benefice ; 

All  goods  being,  at  the  commencement  of  the  bank- 
iptcy,  in  the  possession,  order,  or  disposition  of  the 
mkrupt,  in  his  trade  or  business,  by  the  consent  and 
3rmission  of  the  true  owner,  under  such  circumstances 
i.at  he   is    the   reputed   owner   thereof ;    provided    that 

ings  in  action,  other  than  debts  due  or  growing  due  to 

e  bankrupt  in  the  course  of  his  trade  or  business,  will  not 
deemed  goods  within  the  meaning  of  this  section  (c). 

Where  any  part  of  the  property  of  a  bankrupt  consists  of  ^y 

id  {d)  of  any  tenure  burdened  with  onerous  covenants,  or 

^)  S.  54,  subss.  1,  2,  3.  1890,  3rd  ed.,  p.  100. 
e)  S.  44.     The  last  clause  of  the  (d)  S.  55  (which  binds  the  Crown: 

fion  confines  the  doctrine  of  reputed  In  re  Thomas,   21  Q.  B.  D.  380),  as 

uership  to  trade  goods.  See  Chalmers  amended  by  s.  13  of  the  Act  of  1890. 

1  Hough,  Bankruptcy  Acts,  1883  to  It  would  seem  that  where  the  trustee 

B.C.L.  U  U 


Disclaimer 
trustee. 
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shares  or  stock  in  companies,  of  unprofitable  contracts  or 
of  any  other  property  that  is  unsaleable,  or  not  readih 
saleable,  by  reason  of  its  binding  the  possessor  thereof  tv 
the  performance  of  any  onerous  act,  or  to  the  paymen 
of  any  sum  of  money,  the  trustee,  notwithstanding  tha 
he  has  endeavoured  to  sell  or  has  taken  possession  of  tin 
property,  or  exercised  any  act  of   ownership   in   relatioi 
thereto,  but  subject  to  the  provisions  of  the  section,  ma; 
by  writing  signed  by  him  (e),  at  any  time  within  twelv 
months  after  the  first  appointment  of  a  trustee,  disclaii: 
the  property  ;    provided  that,    where    any  such  propeit 
shall  not  have  come  to  the  knowledge  of  the  trustee  withi 
one  month  after  such  appointment,  he  may  disclaim  sue 
property  at  any  time  within  twelve  months  after  he  fir: 
became  aware  thereof. 

A  lease  cannot  be  disclaimed  without  the  leave  of  tl 
Court,  excepting  in  certain  cases  specified  in  No.  69  of  tl 
Bankruptcy  Eules  1890  (/). 

The  section  further  deals  with  the  effect  of  such 
claimers,  their  use  in  relation  to  leasehold  property 
and  the  determination  of  the  trustee's  right  to  disclai, 
where  an  application  in  writing  has  been  made  to  him  ; 
any  person  interested  in  the  property  requiring  him  I 
decide  whether  he  will  disclaim  or  not,  and  he  has  foi  j 
period  of  twenty-eight  days  after  the  receipt  of  the  ap 
cation,  or  such  extended  period  as  may  be  allowed  by 


1* 


disclaims  freeholds  as  being  "  burdened 
with  onerous  covenants,"  under  this 
section,  they  will  (subject  to  the  pro- 
visions of  b'.  55,  subs.  6)  revert  to  the 
Crown  :  He  Mercer  and  Moore,  14  Ch. 
D.  287. 

{e)  A  disclaimer  in  writing  signed  by 
the  trustee's  solicitor  is  not  a  v^id  dis- 
claim<!r  "by  writing  under  the  hand" 
of  the  trustee :  Wilson  v.  Wallani, 
5  Ex.  D.  155. 

(/)  S.  55,  subs.  3,  ante,  p.  561.  Rule 
320  of  1886  has  been  replaced,  with 
additions,  by  Rule  69  of  1890. 


(^)  Should  the  trustee  not 
valid  disclaimer  of  leaseholds,  he 
be  personally  liable  for  the  rent  acl 
ing  due  after  his  appointment,  an* 
the  covenants  of  the  lease :  Ex  i\ 
Davis,  re  Sneezum,  3  Ch.  D.  463  J« 
re  Solomon,  ex  parte  Dressier,  9  ChP 
252;  Wilson  v.  Wallani,  5  Ex.p 
1 55.  But  he  may  relieve  himself  W 
liability  to  the  landlord  by  assigflj 
the  lease,  even  though  he  knowsfiij 
assignee  to  be  a  pauper :  Hopkin 
Loveiinff,  11  Q.  B.  D.  92. 
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Dourt,  declined  or  neglected  to  give  notice  whether  he  dis- 
jlaims  the  property  or  not.  The  section  also  provides  for 
;he  vesting  of  disclaimed  property  in,  or  delivery  thereof 
0,  persons  interested  therein,  or  liable  thereunder,  in  such 
manner  and  on  such  terms  as  the  Court  thinks  just.  Any 
wrson  injured  by  the  operation  of  a  disclaimer  under  this 
tion  shall  be  deemed  to  be  a  creditor  of  the  bankrupt 
)  the  extent  of  the  injury,  and  may  accordingly  prove  the 
line  as  a  debt  under  the  bankruptcy  (h).  Or  if  interested 
1  the  disclaimed  property  he  may  apply  to  the  Court 
ir  an  order  vesting  the  property  in  him  upon  proper 
rms  (f). 

The  56th  section  deals  with  the  powers  of  the  trustee 
~  to  selling  the  property  of  the  bankrupt,  giving  receipts, 
roving  for  debts  due  to  the  bankrupt,  and  generally  under 
16  Act;  while  the  57th  section  specifies  those  modes  of 
ealing  with  the  property  of  the  bankrupt  which  require 
le  permission  of  the  committee  of  inspection  (k),  such  as, 
''T  alia,  carrying  on  the  business  of  the  bankrupt,  taking 
-ill  proceedings  in  reference  thereto,  mortgaging  or  pledg- 
g  any  portion  thereof,  and  making  any  compromise  or 
^reement  for  reference  to  arbitration  in  relation  thereto. 
As  regards  the  assignment  of  the  bankrupt's  property,  it  ^^^^^} 
enacted :—  of  bankrupt. 

(1.)  That  where  any  part  thereof  consists  of  stock,  shares 
ships,  shares  or  any  other  property  transferable  in  the 
M)ks  or  any  company,  office,  or  person,  the  trustee  may 
ercise  the  right  to  transfer  the  property  to  the  same 
tent  as  the  bankrupt  might  have  exercised  it,  if  he  had 
jl  »t  become  bankrupt  (l). 

(2.)  That  where  any  part  of  the  property  of  the  bankrupt 
nsists  of  things  in  action,  such  things  shall  be  deemed  to 

I /()  S.  55,  subs.  7.  (/t)    As    to   which,    see    s.   22,   as 

l^iJO  lb.  subs.  6  (under  which  even  amended  by  s.  5  of  the  Act  of  1890. 

11  Ir!^*""  ™^>'  ^PPly:    ^inley,  In  re,  {1}  S.  06,  subs.  3. 
Q.  B.  D.  475). 

u  u  2 
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have  been  duly  assigned  to  the  trustee  (m).  Where  a  bank- 
rupt is  a  contractor  in  respect  of  any  contract  jointly  with 
any  person  or  persons,  such  person  or  persons  may  sue  or 
be  sued  in  respect  of  the  contract  without  the  joinder  of 
the  bankrupt  («). 

Where  a  member  of  a  partnership  is  adjudged  bankrupt, 
the  Court  may  authorize  the  trustee  to  commence  and  prose- 
cute any  action  in  the  names  of  the  trustee  and  of  the 
bankrupt's  partner  (o),  and  any  release  by  such  partner  of  the 
debt  or  demand  shall  be  void ;  but  notice  of  the  applicatioE 
for  authority  to  commence  the  action  shall  be  given  to  him. 
and  he  may  show  cause  against  it,  and  on  his  application  th( 
Court  may,  if  it  thinks  fit,  direct  that  he  shall  receive  hi 
proper  share  of  the  proceeds  of  the  action,  and  if  he  doe 
not  claim  any  benefit  therefrom  he  shall  be  indemnifies 
against  costs  in  respect  thereof  as  the  Court  directs  {])) 
Bight  of  The  effect  of  bankruptcy  upon  the  right  to  sue  in  action 

tosuein       ex  dcUcto  is,  that,  whilst  the  trustee  must  be  plaintiff  i 

actions  ex  ^ 

deucto.  respect  of  an  injury  committed  to  the  bankrupt's  estate  b 
which  the  amount  of  the  fund  belonging  to  his  creditors 
lessened  (5),  yet  when  the  injury  complained  of  is  to  hi  1 
person  (r),  feelings,  or  reputation  («),  the  right  to  si 
remains  vested  in  him.  Actions  for  injuries  to  person) 
chattels,  whereby  they  are  directly  affected,  and  are  pr 
vented  from  coming  to  the  hands  of  the  trustee,  or  becon 
diminished  in  value,  undoubtedly  pass  (i). 

Again,  a  bankrupt,  whilst  uncertificated  {u),  has  be^ 
accounted  able  to  enter  into  a  contract  of  such  a  kind  thi 
its  breach  would  occasion  a  personal  injury  to  himself t 
ex.  gr.,  to  contract  to  be  cured  of  a  wound  or  to  marry— | 
such  a  case  the  trustee  could  not  interfere  to  prevent  tp 

(ffj)  lb.  subs.  5.  603. 

(«)  S.  114,  Is)  Benson\.Ffower,SiT'\V.  J oam,^'' 


0)    S.  113.  (t)  Beckham  v.  Drake,  2  H.  L. 

>)  S.  113.  626;  S.  C,  11  M.  &  "W.  316. 

Iq)  Hancock  v.  Cafyn,  8  Bing.  358.  (m)  Under  32  &  33  Vict,  c,  71, 

(r)  Howard  v.  Crowther,  8  M,  &  W.  earlier  Acts, 


J 
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rupt  from  suing  for  damages,  although  the  latter  might 
)e  compelled  to  hand  them  over  for  the  benefit  of  the  creditors 
ffhen  recovered.  Some  difficulty  was  formerly  experienced 
n  defining  with  precision  the  class  of  cases  in  which  a 
oerson's  capacity  to  contract  remained  unimpaired  by  his 
jankruptcy,  as  well  as  in  determining  when  a  right  of 
iction  ex  contractu  vested  in  the  bankrupt  before  bank- 
uptcy  would  not  be  divested  thereby.  Light,  however, 
ras  thrown  upon  this  subject  by  Beckham  v.  Drake  {x)  and 
Rogers  v.  Spence  (y),  decided  by  the  House  of  Lords,  from 
he  former  of  which  we  deduce  that  the  right  of  action  does 
tot  pass  to  a  bankrupt's  trustee  where  the  damages  are  to 
16  estimated  by  immediate  reference  to  pain  felt  by  the 
«nkrupt  in  respect  of  his  body,  mind,  or  character,  and 
ntiiout  immediate  reference  to  his  rights  of  property.  The 
rustee  cannot  sue  for  breach  of  promise  of  marriage, 
eduction,  defamation,  battery,  injury  to  the  person  by 
legligence,  as  by  not  carrying  him  safely,  not  curing  him, 
lot  saving  him  from  imprisonment  by  process  of  law  (z) ; 
nd  if  in  such  case  a  consequential  damage  to  the  personal 
state  follows  from  the  injury  to  the  person,  that  may  be  so 
ependent  upon  and  inseparable  from  the  personal  injury, 
rhich  is  the  primary  cause  of  action,  that  no  right  to 
aaintain  a  separate  action  in  respect  of  such  consequential 
lamage  will  pass  to  the  bankrupt's  trustee.  Under  the 
ireumstances  supposed,  moreover,  the  primary  cause  of 
ction  is  of  a  nature  properly  speaking  personal,  and  the 
ight  to  maintain  it  would  die  with  the  bankrupt  (a). 
The  bankrupt  being  thus  on  the  one  hand  divested  of  all 


m. 


x)  2  H.  L.  Ca.  579.  reference  to  the  "mixed  case  of  injury 

!/)  12  CI.  k  F.  700.  to  the  person  and  injury  to  the  pro- 

[:)  2  H.  L.  Ca.  604  ;    Hoicard  v.  perty,"  per  Lord  Campbell,  Rogers  v. 

IKther,  8  M.  &  W.  601 ;   Hancock  Spence,  12  Cl.&F.  720,  721;  Hodgson 

Caffyn,  8  Bing.  358,  366  ;   Benson  v.  Sidney,  L.  R.  1  Ex.  31 3 ;  followed 

Flower,  Sir  "W.  Jones,  215.  in  Morgan  v.  Steble,  L.  E.  7  Q.  B. 

>')  Judgra.,    Drake    v.    Beckham,  611;  £mden  \.  Carte,  17  Ch.  D.  169, 

M.  &  W.  319.     And  see  also,  \rith  768. 
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property  in  which  he  was  beneficially  interested,  receivea 
on  the  other  hand  protection  from  liability  in  respect  of 
contracts  entered  into  by  him  prior  to  his  bankruptcy  and 
discharge,  which  will,  however,  be  no  bar  to  an  action 
against  him  for  a  tort  committed  by  him  before  obtaining 
his  discharge  (b). 
status  of  4,  The  effect  of  the  order  of  discharge,  when  obtained  by 

discharged  '^  <' 

bankrupt-  g,  bankrupt  under  section  8  of  the  Act  of  1890  (c),  is  this 
it  will  not  release  him  from  any  debt  or  liability  incurred  by 
means  of  any  fraud,  or  fraudulent  breach  of  trust,  to  which 
he  was  a  party  (d),  nor  from  any  debt  or  liability  whereof 
he  has  obtained  forbearance  by  any  fraud  to  which  he  was 
a  party,  but  it  will  release  him  from  all  other  debts  provable 
in  bankruptcy,  except, — 

(1.)  Any  debt  due  on  a  recognizance  ;  (2.)  Any  debt  with 
which  he  is  chargeable  at  the  suit  of  the  Crown  or  of  anj 
person  for  any  offence  against  a  statute  relating  to  anj 
branch  of  the  public  revenue,  or  at  the  suit  of  the  sheriff, 
or  other  public  officer,  on  a  bail-bond  entered  into  for  th( 
appearance  of  any  person  prosecuted  for  any  such  offence 
unless  the  Treasury  certify  in  writmg  their  consent  to  hif 
being  discharged  therefrom  {e). 

An  order  of  discharge  is  conclusive  evidence  of  the  bank 
ruptcy,  and  of  the  validity  of  the  proceedings  therem,  and  ii 
any  proceedings  that  may  be  instituted  against  a  bankrupt 
who  has  obtained  an  order  of  discharge,  in  respect  of  any  deb 
from  which  he  is  released  by  the  order,  the  bankrupt  ma; 
plead  that  the  cause  of  action  occurred  before  his  discharge 
and  may  give  the  Act  and  the  special  matter  in  evidence  (J) 

An   order  of  discharge,  however,  will  not  release  an; 

(A)  Zloyd  T.  Feell,  3  B.  &  Aid.  408  ;  (rf)  Overridinff  Cooper  v.  Pritekan 

Wilmei-  V.  White,  6  Bing.  291.    See  52   L.   J.   Q.   B.    526;    Chalm.  ai 

Doe  d.  Davies  v.  Thomas,  6  Exch.  854.  Hough,    Bankruptcy    Acts,    1883   I 

(c)    Replacing  s.  28  of  the  Act  of  1890,  3rd  ed.,  p.  76. 

1883,  which  was  repealed  by  s.  29  of  («)  S.  30,  subs.  1,  2. 

the  Act  of  1890.  (/)  lb.  subss.  3. 
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Derson  who  at  the  date  of  the  recehdng  order  was  a  partner 
)r  co-trustee  with  the  bankrupt,  or  was  jointly  bound  or  had 

ide  any  joint  contract  with  him,  or  any  person  who  was 
,,drety  or  in  the  nature  of  surety  for  him  (g). 

Where  a  debtor  having  obtained  an  order  of  discharge 
inder  32  &  33  Vict.  c.  71,  promised  for  a  new  and  valuable 
jonsideration  to  pay  a  debt  which,  by  virtue  of  section  49 
ithe  corresponding  section  of  that  Act),  had  been  released,  it 
vas  held  that  an  action  was  maintainable  against  him  for 
ihe  amount  of  the  debt  (/«) . 

'  The  Court  may  on  hearing  the  application  of  the  bank- 
upt,  after  having  taken  into  consideration  a  report  of  the  ' 
)fficial  Eeceiver  as  to  the  bankrupt's  conduct  and  affairs, 
ither  grant  or  refuse  an  absolute  order  of  discharge,  or  sus- 
lend  the  operation  of  the  order  for  a  specified  time,  or  grant 
n  order  of  discharge  subject  to  any  conditions  with  respect 
0  any  earnings  or  income  which  may  afterwards  become 
Lue  to  the  bankrupt,  or  with  respect  to  his  after-acquired 
ffoperty.  The  order  will  be  refused  in  all  cases  where  the 
lonkrupt  has  committed  any  misdemeanour  under  the 
tebtors  Act,  1869  (i),  or  the  principal  Act,  or  any  other 
lisdemeanour  connected  with  his  bankruptcy,  or  any  felony 
onnected  with  his  bankruptcy,  unless  for  special  reasons 
he  Court  otherwise  determines  ;  and  it  may  be  refused, 
Qspended  for  a  period  of  not  less  than  two  years,  or  until  a 

idend  of  not  less  than  ten  shillings  in  the  pound  has 
paid,  or  suspended  conditionally  as  above,  on  proof  of 
of  the  facts  mentioned  in  the  section  (A;).  If  at  the  end 
f  two  years  from  the  date  of  an  order  made  under  this 
;ction  the  bankrupt  satisfies  the  Court  that  there  is  no 
-asonable  probability  of  his  being  in  a  position  to  comply 

v)  lb.  subs.  4.  (t)  32  &  33  Vict.  c.  62. 

.  Jakeman  v.  Cook,  4  Ex.  D.  26,  (&)  S.  8  of  the  Act  of  1890.     Such 

nguishing JTeaiAcr V.  Webb,2G.V.  as  omission  to  keep  proper  accounts, 

1 ;  and  distinguished  in  Ex  parte  previous  bankruptcy,  fraud,  &c. 
'(w,  18  Ch.  D.  470. 
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with  the  terms  of  such  order,  the  Court  may  modify  the 
terms  of  such  order  as  it  may  think  fit. 
dlscha^ed  Inasmuch  as  the  provisions  of  32  &  33  Vict.  c.  71,  s.  54, 
are  not  reproduced  in  the  Act,  a  bankrupt  who  has  failed  in 
obtaining  his  order  of  discharge  will  not  be  protected  from 
any  legal  proceedings  on  the  part  of  his  unpaid  creditors ; 
and  it  is  further  provided  that  if  an  undischarged  banki'upt 
who  has  been  adjudged  bankrupt  under  the  Act  obtains 
credit  to  the  extent  of  ^620  or  upwards  from  any  person 
without  informing  such  person  that  he  is  an  undischargec 
bankrupt,  he  shall  be  guilty  of  a  misdemeanour  under  tht 
Debtors  Act,  1869  (1). 

Save  as  above,  and  subject  to  the  right  of  his  trustee  tc 
interfere,  an  undischarged  bankrupt  may  contract,  claim  th( 
benefit  of  the  contract,  and  sue  in  his  own  name  for  it; 
breach  (m).  It  has  also  been  held  that  he  can  contract  fo 
his  own  work  and  labour,  and  recover  money  due  in  respec 
thereof,  as  well  as  for  materials  found  incident  and  neces 
sary  thereto,  or  money  lent  if  earned  thereby  («).  Th 
extent  and  Hmit  of  the  rule,  however,  upon  this  subject- 
allowing  an  undischarged  bankrupt  in  certain  cases  to  kee] 
the  produce  of  his  personal  labour — has  not  been  exactl 
defined.  The  burden  will,  in  any  event,  be  upon  the  bank 
rupt  to  prove  that  the  money  sought  to  be  recovered  doe 
not  pass  to  the  trustee  (o) . 

(T)  S.  31  :    Jieff.  v.  Peters,  16  Q.  B.  allowed    by  the  trustee  to  carry  < 

D.  636.  business,  is  not  void  :  lb. 

(m)  Herbert  v.  Sayer,  5  Q.  B.  965,  (m)  Chippendale  v.  Tomlituon,  citt 

followed   in    Jameson    v.   Brick    and  7  East,  57,  n.  (A) ;  lb.  62 ;   Willidi- 

Stone  Co.,  4  Q.  B.  D.  208,  in  Jackson  v.   Chambers,   10  Q.  B.  337 ;  Silk 

V.  Bumhatn,  8   Exch.    173,  and   ap-  Osborti,  1  Esp.  140;  Evans -f.  Brou  ■ 

f roved  in  Cohen  v.  Mitchell,  25  Q.  B.  1    Esp.    170  ;    Elliot  v.    Clayton,   i 

).  262  ;    Kitchen  v.  Bartsch,  7  East,  Q.  B.  581 ;  Crofton  v.  Poole,  1  15. 

63  ;  Drayton  v.  Bale,  2  B.  &  C.  293 ;  Ad.  568;  Kitson  v.  Hardwick,  L.  1 

Fyson  y.  Chambers,  9  M.  &  W.  460;  7  0.  P.  473,  479,  cited  by  Fry,  J 

judgm.,  Morgan  v.  Knight,  16  C.  B.,  Emden  v.  Carte,  17  Ch.  D.  169,  17- 

N.   S.,   677,   followed    in    Ex  parte  S.  C,  lb.  p.  768. 
WaUon,  re  Roberts,   12  Ch.  D.  382.  (o)    See    Wadling    v.    Oliphant. 

A  second  adjudication  against  an  un-  Q.  B.  D.  145,  151 ;  Emden  v.  Car 

discharged  bankrupt,  who    has    been  ubi  supra. 
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5.  The  following  provisions  of  the  Act  affect  certain  con-  contract* 
'tracts  by  a  bankrupt,  and  under  the  circumstances  specified  bankruptcy, 
avoid  them : — 

(1.)  Any  settlement  (p)  of  property  not  being  a  settle- 
ment made  before   and  in  consideration   of  marriage,  or 
(made  in  favour  of  a  purchaser  or  incumbrancer,  in  good 
faith  and  for  valuable  consideration  (q),  or  a  settlement 
made  on   or   for   the  wife  or   children   of   the   settlor  of 
property  which  has  accrued  to  the  settlor  after  marriage  in 
ri^t  of  his  wife,  shall,  if  the  settlor  becomes  bankrupt 
within  two  years  after  the  date  of  the  settlement,  be  void 
ftgaiust  the  trustee  in  the  bankruptcy,  and   shall,  if  the 
Settlor  becomes  bankrupt  at  any  subsequent  time  withia 
ten  years  after  the  date  of  the  settlement,  be  void  as  against 
the  trustee  in  the  bankruptcy,  unless  the  parties  claiming 
onder  the  settlement  can  prove  that  the  settlor  was   at 
she  time  of  making  the  settlement  able  to  pay  all  his  debts 
(dthout  the  aid  of  the  property  comprised  in  the  settle- 
pient,  and  that  the  interest  of  the  settlor  in  such  property 
aad  passed  to  the  trustee  of  such  settlement  on  the  execu- 
don  thereof  (r). 

(2.)  Any  covenant  or  contract  made  in  consideration  of 
narriage  for  the  future  settlement  on  or  for  the  settlor's 
infe  or  children  of  any  money  or  property  wherein  he  had 

fot  at  the  date  of  his  marriage  any  estate  or  interest, 
hether  vested  or  contingent,  in  possession  or  remainder, 
md  not  being  money  or  property  of  or  in  right  of  his  wife, 
hall,  on  his  becoming  bankrupt  before  the  property  or 
Qoney  has  been  actually  transferred  or  paid  pursuant  to 
he  contract  or  covenant,  be  void  as  against  the  trustee  in 
•ankruptcy  (s). 
(3.)  Every  conveyance  or  transfer  of  property,  or  charge 

ip)  "  Settlement"  shall  for  the  pur-  {q)  Cf.  Hancey.Barding,  20  Q.  B.  D. 

ses  of  this  section  include  any  con-  732. 

yance  or  transfer  of  property:  s.  47,  (r)  S.  47,  suhs.  1. 

'bs.  3.  (s)  S.  47,  subs.  2. 
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thereon  made,  every  pajTnent  made,  every  obligation  in- 
curred, and  every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they  become  due,  in 
favour  of  any  creditor  or  anj'  person  in  trust  for  anj 
creditor,  with  a  view  of  giving  such  creditor  a  preference 
over  the  other  creditors,  shall,  if  the  person  making,  taking 
paying,  or  suffering  the  same  is  adjudged  bankrupt  on  a 
bankruptcy  petition  presented  within  three  months  aftej 
the  date  of  making,  taking,  paying,  or  suffering  the  same 
be  deemed  fraudulent  and  void  as  against  the  trustee  ii 
bankruptcy  (t).  This  section  will  not,  however,  affect  tb< 
rights  of  any  person  making  title  in  good  faith  and  fo 
valuable  consideration  through  or  under  a  creditor  of  thi 
bankrupt  (u). 

In  conclusion  we  may  add  that  bankruptcy  proceeding 
by  debtor's  summons  are  now  abolished,  and  are  super 
seded  by  the  provision  for  service  of  a  bankruptcy  notic 
on  failure  to  pay  a  judgment  debt  (x) ;  and  further  tha 
the  Court  may  annul  a  bankruptcy  on  approval  of  a  com 
position  or  scheme,  or  where  it  is  of  opinion  that  th 
debtor  ought  not  to  have  been  adjudged  bankrupt,  or  o 
proof  that  the  debts  of  the  bankrupt  have  been  j)aid  i 
inWiy).  «-|| 

Sect.  II. — Contracts  with  Non-mercantile  Persons. 

In  this  section  I  propose  to  inquire  how  far  the  capacit 
to  contract  may  be  affected  by  Infancy,  Coverture,  Ment< 
Imbecility,  or  otherwise,  and  under  what  circumstances  a 
executor  or  administrator  may  enter  into  a  contract  bin( 
ing  as  regards  himself,  or  as  regards  the  estate  which  t 


(t)  S.  48,  subs.  1. 

(u)  S.  48,  subs.  2.  This  section 
alters  the  law  as  laid  down  in  Butcher 
v.  Stead,  L.  R.  7  H.  L.  839 ;  Chalm. 
and  Hough,  Bankruptcy  Acts,  1883  to 


1890,  3rded.,  p.  113. 

(x)    S.   4,   subs.   1   (y). 
judgment  debtors,  s.  103. 

(y)  Ss.  23,  35. 


See  as 
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has  to  administer  and  on  behalf  of  which  he  may  be  sup- 
posed to  act. 

Inasmuch  as  "  the  law  as  to  the  contracts  of  infants,  and  by"nfa?!tL 
^  to  the  ratification  made  by  persons  of  full  age  of  con- 
tacts made  by  them  during  infancy,  and  as  to  necessaries," 
[has  been  simplified  and  amended  by  stat.  37  &  38  Vict, 
c.  62,  much  of  the  learning  upon  this  subject  has  become 
obsolete,  and  must  be  collected  from  older  treatises. 

An  infant,  by  reason  of  his  tender  years  and  presumed 
immaturity  of  judgment,  has  long  been  specially  protected 
by  our  customary  law ;  and,  by  sect.  1  of  the  above  Act,  when  voi.i. 
i"  all  contracts,  whether  by  specialty  or  by  simple  contract, 
Henceforth  entered  into  by  infants  for  the  repayment  of 
money  lent  or  to  be  lent,  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries)  (z),  and  all 
wjcounts  stated  (a)  with  infants  shall  be  absolutely  void : 
orovided  always,  that  this  enactment  shall  not  invalidate 
iny  contract  into  which  an  infant  may  by  any  existing  or 
lUture  statute,  or  by  the  rules  of  common  law  or  equity, 
mter,  except  such  as  now  by  law  are  voidable  "  (b). 
I  What  then,  in  the  first  place,  are  necessaries  for  which  ^^, 
m  infant  may  still  bind  himself  by  contract?  Things 
aecessary  are  those  without  which  an  individual  cannot 
reasonably  be  supposed  to  exist.  In  the  first  place,  food, 
'aiment,  lodging,  and  the  like,  are  clearly  necessaries. 
^gain,  as  the  proper  cultivation  of  the  mind  is  as  expedient 
13  the  support  of  the  body,  instruction  in  art  or  trade  (c) 

{:)  An  infant  cannot  bind  himself  by  such  sum. 
h>;  acceptance  of  a  bill  of  exchange,  (c)   Cf.    TFalter  v.  Everard,   (1891) 

van  though  the  bill  is  given  for  neces-  2  Q.  B.  369,  C.  A.     A  contract  of  ap- 

iries:  Soltykoff,  In  re,  Margrett,  Ex  prenticeship  is  not  invalid  by  reason  of 

"•fe,  (1891),  1   Q.  B.  413.  the  fact  that  the  master  is  a  corporation: 

')  See  Williams  v.  Moor,  11  M.  &  Burnley  Co-operative  Society  v.  Casson, 

256.  (1891)  1  Q.  B.  75.     It  is  a  good  defence 

h)  In  Valentini  v.  Canali,  24  Q.  B.  to  an  action  for  breach  of  covenant  in 

166,  an  infant  who  had  for  the  use  an  apprenticeship  deed  that  the  appren- 

i  u  furnished  house  paid  the  defendant  tice  is  an  habitual  thief,  Learoyd  v. 

'  ertain  sum  was  held  not  to  be  en-  Brook,  (1891)  1  Q.  B.  431. 
tied  by  the  section  to   recover  back 


are 
necessaries. 
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or  intellectual,  moral,  and  religious  information  may  be  a 
necessary  also  (d).  Again,  as  man  lives  in  society,  the 
assistance  and  attendance  of  others  may  be  a  necessary 
to  his  well-being.  Hence,  attendance  may  be  the  subject 
of  an  infant's  contracts  {e)  ;  and  the  expenses  of  the 
marriage  settlement  of  an  infant  may  properly  be  deemed 
necessaries  (/). 

The  several  classes  of  things  which  may  be  necessaries 
being  thus  established,  the  subject-matter  and  extent  of 
the  particular  contract  on  which  it  is  sought  to  charge  the 
infant  may  vary  according  to  his  state  and  condition  in  life. 
His  clothes  may  be  fine  or  coarse,  according  to  his  rank : 
his  education  may  vary  according  to  the  station  he  is  to  fill 
and  the  medicines  chargeable  to  him  as  necessaries  wil 
depend  on  the  illness  with  which  he  is  afflicted,  and  th( 
extent  of  his  probable  means  when  of  age  (g).     The  Sale  o 
Goods  Act,  1893  (h),  enacts  that  where  goods  of  the  natun 
of  necessaries  are  sold  to  an  infant  he  must  pay  a  reason 
able  price  therefor,  and  defines  necessaries  as  goods  suitablj 
to  the  condition  of  life  of   the  infant,  and  to  his  actuaj 
requirements  at  the  time  of  the  sale  and  delivery.      SJ 
again,  the  nature  and  extent  of  the  attendance  will  depen 
on  his  position  in  society;  ex.  gr.,  a  servant  in  livery  ma; 
be  allowed  to  a  rich  infant,  because   such  attendance 
commonly   appropriated   to   persons   in  his   rank  of  lif^ 
Subject,  however,  to  the  above  remarks,  it  must  always 
made  out  that  the  things  furnished,  which  form  the  subjecj 
matter  of  the  given  contract,  are  essential  to  the  existend 
and  reasonable  advantage  and  comfort  of  the  infant  coi 

(rf)  Co.  Litt.  172  a;  Bac.  Abr.  In-  p.  767 ;    Chappie  v.  Cooper,  13  M.I 

fancy  I. ;    Whittingham  v.  Hill,  Cro.  W.  258.                                             i 

Jac.  494  ;  Manby  v.  Scott,  1  Sid.  112  ;  (e)  Judgm.,  13  M.  &  "W.  258.     J 

2  Sra.  L.  C,  9th  ed.,  466,  citing  Clare  (J)  Helps   v.     aayton,  17    C.   J 

and  DameWs  cote,  2  Car.  Ro.  521 ;  N.  S.,  553. 

and  see    Young  \.  Fowler,  March,  at  (g)  See  Hart  v.  Prater,  1  Jnr.  ^'^ 

p.  40;    Pickering  v.   Gunning,  Palm.  (A)  56  &  57  Vict.  c.  71,  s.  2. 

628  ;  S.  C,  Jones,  182  ;  Roll.  Abr.  II.  I 
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tractor.  Thus  articles  of  mere  luxury  are  alwaj's  excluded, 
though  luxurious  articles  of  utility  are  in  some  cases 
allowed.  So  contracts  for  charitable  assistance  to  others, 
though  highly  to  be  praised,  cannot  be  allowed  to  be 
binding,  because  they  do  not  relate  to  the  infant's  own 
personal  advantage  (i). 

"The  true  rule,"  said  Parke,  B.,  in  a  case  {k)  often  cited 
in  reference  to  the  subject  before  us,  "I  take  to  be  this :  All 
luch  articles  as  are  purely  ornamental  are  not  necessary, 
Mid  are  to  be  rejected,  because  they  cannot  be  requisite  for 
my  one :  and  for  such  matters,  therefore,  an  infant  cannot 
i)e  made  responsible.  But  if  they  are  not  strictly  of  this 
iescription,  then  the  question  arises,  whether  they  were 
Dought  for  the  necessary  use  of  the  party,  in  order  to 
upport  himself  properly  in  the  degree,  state,  and  station  of 
ife  in  which  he  moved  ;  if  they  were,  for  such  articles  the 
nfant  may  be  responsible."  The  question  for  the  jury  will 
ye  this :  Were  the  articles  bought  for  mere  ornament  ?  If  so, 
hej  cannot  be  necessaries  for  any  one.  Were  they  bought 
:or  real  use  ?  If  so,  they  may  be  necessaries,  provided  they 
ire  suitable  to  the  infant's  age,  state,  and  degree.  The 
ury,  therefore,  must  say  whether  they  are  such  as  reason- 
able persons  of  the  age  and  station  of  the  infant  would 
"■equire  for  real  use.  If  so,  they  ivill  be  necessaries  for 
vhich  an  infant  will  be  liable  (Z). 

(i)  Judgm.,  Chappie  v.    Cooper,   13  Gr.  550;  Breaker  v.  Scott,  11  M.  & 

\[.  iScW.  258  (where  an  infant  widow  "W.  67;  Bumard,  app.,  Haggis,  resp., 

ras  held  to  be  liable  on  her  contract  14  C.  B.,N.  S.,  45.     When  an  infant 

'1  pay  for  the  funeral  of  her  husband,  is  sued  for  goods  supplied  to  him  on 

^ho  died  leaving  no  property) .  credit,  evidence  may  be  given  that  he 

{k)  Peters  v.  Fleming,  6  M.  &  W.  was  already  at  the  'time  supplied  with 

7 ;  followed  in  Ryder  v.    Wombivell,  goods  of  a  similar  description,  for  the 

-  E.  4   Ex.    32,    38  ;    Wharto)i   v.  purpose  of  showing  that  they  were  not 

Mackenzie  and  Cripps  v.  Sills,  5  Q.  B.  necessaries,  and  it  is  immaterial  whether 

'06,  611.     See  Burghart  v.  Hall,  4  the  plaintiff  did  or  did  not  know  of 

'f.  &  "W.  727.  such    supply.     Barnes   v.    Toije,    13 

(0    Per    Alderson,    B.,    Peters    v.  Q.  B.  D.  410,  overruling  the  opinion 

''"leming,  6  M.  &  W.  48.     As  to  what  of  the  majority  of  the  Court  in  Jtyder 

re  or  are  not  necessaries  for  an  infant,  v.    Wombwell,  ubi  supra,  followed  in 

ee  further  Harrison  v.  Fane,  1  M.  &  Johnstone  v.  Marks,  19  Q  B.  D.  509. 
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In  any  such  case  there  may  be  a  preliminary  question  fo: 
the  judge,  viz.,  whether  there  is  any  evidence  on  which  th( 
jury  could  properly  find  for  the  party  on  whom  the  onus  o 
proof  lies  ;  if  not,  a  nonsuit,  or  a  verdict  for  the  defendant 
should,  according  to  circumstances,  be  directed  (/«)• 

Various  contracts  by  an  infant  not  within  the  operatioi 
of  the  statute  are  void  or  voidable  at  common  law  (n) 
They  are  so,  according  to  the  weight  of  authoritj^  whei 
manifestly  and  necessarily  prejudicial  to  him  (o).  Thus  i 
is  laid  down  (p)  that  "  an  infant  may  bind  himself  to  pa; 
for  his  necessary  meat,  drink,  apparel,  necessary  physic 
and  such  other  necessaries,  and  likewise  for  his  good  teach 
ing  or  instruction,  whereby  he  may  profit  himself  after 
wards  (q) ;  but  if  he  bind  himself  in  an  obligation  or  othe 
writing  icith  a  penalty  for  the  payment  of  any  of  these,  the 
ohlujation  shall  not  hitid  him,"  So  a  contract  by  an  infan 
binding  him  to  serve  during  a  certain  time  for  wages,  bi 
enabling  the  master  to  stop  the  work  whenever  he  chos< 
and  to  retain  the  wages  during  stoppage,  was  in  Reg.  ^ 
Lord  (r)  adjudged  to  be  inequitable  and  wholly  void. 


(y/»)  Judgm.,  Ryder  v.  TFombwell, 
L.  R.  4  Ex.  38,  39. 

(n)  It  would  seem  to  be  the  better 
opinion  that  at  coramon  law  an  infant's 
contracts  are  not  void,  but  voidable :  Pol- 
look  on  Contracts.  6th  ed.,  p.  52  et  seq. 

(o)  Olira-  v.  JFoodrofe,  4  M.  &  W. 
650  ;  Zatt  v.  Booth,  3  C.  k  K.  292. 

"  An  infant,  or  one  in  privit}-  to 
him,  may  object  to  a  contract  on  the 
ground  that  it  teas  not  for  his  benefit :  " 
per  Jen-is,  C.  J.,  Douglas  v.  Watson, 
17  C.  B.  691. 

See  Flower  v.  London  and  North- 
western R.  C,  (1894)  2  Q.  B.  65 
(C.  A.),  where  an  infant's  contract 
to  forego  any  right  of  action  he  might 
have  against  the  defendants,  if  they 
were  guilty  of  negligence  in  carrjing 
him  as  a  passenger,  was  held  voio. 
See  also  Rhodes  v.  Stcitfietibank,  22 
Q.  B.  D.  577  (C.  A.).  But  contrast 
Clements  v.  London  and  North-  Western 
R.   a,  (1894)  2  a   B.  482  (C.  A.), 


where  an  infant's  contract  to  become 
member  of,  and  to  be  bound  by  t 
rules  of  the  insurance  society  fonn 
among  the  defendants'  employes,  ii 
under  whose  rules  the  amounts  recovt 
able  for  temporarv  or  permanent  nl. 
were  less  than  the  limits  recoveral 
under  the  Employers'  Liability  A 
was  held  to  be  a  proper  one  for 
infant  to  have  entered  into. 

(j»)  Co.  Litt.  172  a;  adopted: 
Tindal,  C.  J.,  10  Bing.  257.  t 
1  M.  &  Gr.  551  («). 

(q)  See  Cooper  v.  Siminofis,  7  H. 
X.  707,  719;  Fisher  v.  Mowbray, 
East,  330;  Bai/lis  v.  Dinely,  3  M. 
S.  477  ;  Walter  v.  Everard,  (1891) 
Q.  B.  369. 

(»•}  12  Q.  B.  757,  followed 
Mcakin,  app.,  Morris,  resp.,  12  Q. 
D.  352.  Cf.  also  De  Franeeseo 
Barnum,  45  Ch.  D.  430  ;  Cortt 
Mathetcs,  (1893)  1  Q.  B.  310.  .'■ 
Wood  V.  Fen  Kick,  10  M.  &  W.  U- 
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Again,  in  Perkin's  Profitable  Book  (s),  it  is  said  to  be  a 
common  learning,  "  that  all  such  gifts,  grants,  or  deeds 
made  by  an  infant,  as  do  not  take  effect  by  delivery  of  his 
hand,  are  void.  But  all  gifts,  grants,  or  deeds  made  by  an 
Infant  by  matter  in  deed  or  in  writing,  which  take  effect  {t) 
by  delivery  of  his  own  hand,  are  voidable  by  himself  and 
Qis  heirs,  and  by  those  who  have  his  estate."  The  doctrine 
bere  laid  down  was  assented  to  by  Lord  Mansfield,  C.  J.,  in 
Zouch  V.  Parson  (u),  where  a  conveyance  by  an  infant 
mortgagee  was  held  to  be  voidable  only ;  and  a  distinction 
^as  taken  between  the  deed  of  a  feme  covert  and  that  of 
m  infant — the  former  being  void,  the  latter  voidable.  The 
same  doctrine  was  also  recognised  as  sound  in  Allen  v. 
^Uen  (x)  by  Sir  E.  Sngden,  who  observes,  "  It  cannot  be 
said  that  all  instruments  executed  by  infants  are  void " 
[ex.  gr.,  "a  lease  executed  by  an  infant  with  a  reservation 
)f  rent  is  only  voidable  "  (y) ),  though,  "  if  an  infant  has 
sxecuted  a  deed  which  proves  to  be  injurious  to  his  interests, 
it  is  voidable,  and  he  may  set  it  aside  when  he  attains  his 
cull  age." 

''   The  capacity  of  an  infant  to  contract,  and  the  question — 
Dnder  what  circumstances  will  he,  on  becoming  of  full  age, 


!!■  V.  Inhabs.  of  Chillesford,  4  B.  & 
•   94,    101.      An   infant   cannot   be 
iiade bankrupt:  ReRaine)j,  3  L.  R.  Ir. 
1 09;  Ex  parte  Jones,  re  Jones,  18  Ch. 
n.   109 ;  neither  can  he  be  convicted 
luder  the  Debtors  Act,  1869  (32  &  33 
\  ict.  c.  62),  for  defrauding  his  credi- 
ts: Reg.\.  Wilson,  5  Q.  B.  D.  28. 
!he  House  of   Lords  in  Lovell   and 
■iitmas  v.  Bcauchamp,  (1894)  A.  C. 
7,  decided  that  in  an  action  against 
■    firm    for    goods    supplied    to    the 
irm,   one    member    of    which    is    an 
iifant,  judgment  cannot  be  recovered 
;inst  the  firm  simply;  and  if  an  act 
'lankruptcy  is  committed,  a  receiving 
if^r  cannot  be  made  against  the  firm 
"ply.     Each  must  be  made  against 
it;  firm  "other  than  the  infant  part- 
'fi".       If  a  receiving  order  has  been 
jaiade  without  such  limitation,  it  may 


IL 


be  amended  under  s.  105  of  the  Bank- 
ruptcy Act,  1883.  The  C.  A.  had 
simply  set  aside  the  order.  Cf.  (1894) 
1  Q.  B.  1. 

(«)  S.  12. 

\t)  "  The  words  '  which  do  take 
effect  '  are  an  essential  part  of  the 
definition,  and  exclude  letters  of  at- 
torney, or  deeds  which  delegate  a  mere 
power  and  convey  no  interest :  "  3 
Burr.  1804. 

{u)  3  Burr.  1794,  1804;  recognised 
bv  Lord  Bldon,  Anon.  v.  Handcock, 
17  Ves.  383. 

{x)  2  Dr.  &W.  307,  338. 

\y)  See  Judgm.,  5  Exch.  126;  per 
Farke,  B.,  4  Exch.  30  ;  per  Bullet; 
J.,  Maddon  v.  White,  2  T.  E.  161, 
1  R.  R.  453  ;  Piatt  on  Leases,  vol.  1, 
p.  28.  And  see  the  authorities  cited  in 
Judgm.,  3  Exch.  575. 
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be  liable  on  his  contract  made  durante  minore  cetate  1 — ^hav< 
been  much  considered  where  actions  of  debt  have  beei 
brought  against  infant  shareholders  in  railway  compania 
to  compel  the  payment  of  calls  due  upon  their  shares.  Now 
in  general,  "  an  infant  or  minor  hath,  without  consent  o 
any  other,  capacity  to  purchase ;  for  it  is  intended  for  hi 
benefit,  and  at  his  full  age  he  may  either  agree  thereunti 
and  perfect  it,  or,  without  any  cause  to  be  alleged,  waive  o: 
disagree  to  the  pm'chase  "  {z).  So  an  infant  shareholder  ii 
a  railway  company  acquires,  on  being  registered,  a  vestei 
interest  of  a  permanent  character  in  all  the  profits  arisinj 
from  the  land  and  other  effects  of  the  company ;  he  ma; 
be  deemed  a  purchaser  in  possession  of  such  interest,  an< 
is  placed  in  a  position  analogous  to  that  of  a  purchaser  ii 
possession  of  real  estate.  Under  the  Companies  Clause 
Consolidation  Act,  an  infant,  registered  as  a  shareholder  ii 
a  railway  company,  is  not  absolutely  bound,  nor  deprive 
of  the  right  which  the  law  gives  every  infant  of  waivin 
and  disagreeing  to  the  purchase  which  he  has  made ;  if  h  | 
does  so,  the  estate  acquu*ed  by  the  purchase  is  at  an  em 
and  with  it  the  infant's  liability  to  pay  calls,  though  th 
avoidance  may  not  have  taken  place  till  the  call  was  due  (a ; 

Where,  however,  an  estate  has  become  and  remains  veste  ^ 
in  an  infant,  the  burthen  in  respect  of  it  will  remain  obligj 
tory  until  a  waiver  or  disagreement  by  the  infant  takes  plac 
which,  if  made  on  or  within  a  reasonable  time  after  { 
attaining  his  full  age,  will  avoid  the  estate  altogether,  ar 
revest  it  in  the  party  from  whom  the  infant  purchased  (c), 

Lastly,  under  this  head  I  may  observe  that  althouj 
where  it  is  sought  to  recover  damages  against  an  infant  1 


(z)  Co.  Litt.  2  b. 

(«)  A'orth-  Western  JR.  C.  v.  M'Mi- 
chael,  0  Exch.  114;  Birkenhead,  ^c, 
JR.  C.  V.  Filcfun-,  Id.  24,  114;  Leeds 
and  Thirsk  R.  C.  v.  Fearnley,  4  Exch. 
26 ;  C(»-k  and  Bandon  R.  C.  v.  Coze- 
note,  10  Q.  B.  935. 


(4)  3ublin  and  Wieklow  R.  C 
Black,  8  Exch.  181. 

(c)  North-  Western  R.  C.  v.  M'l 
ehael,  5  Exch.  114;  Birkenhead,  i 
R.  C.  V.  Fikhei;  Id.  24,  114;  JVw 
and  Enniskillen  R.  C.  t.  Cotmbe, 
Exch.  565. 
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ction  ex  contractu  the  fact  of  his  infancy  at  the  date  of 
*he  contract  will,  in  most  cases,  be  available  in  answer  to 
h  action  (d),  an  infant  is  not  incapacitated  from  suing 
1-  breach  of  a  contract  entered  into  with  him  (e),  as  for 
l)reach  of  promise  of  marriage  (/). 
in  some  cases,  however,  within  the  jurisdiction  of  a  Court 
Equity,  relief  would  be  refused,  on  the  ground  of  want 
mutuality,  to  an  infant  suing  upon  contract  (g). 
The  foregoing  remarks,  it  must  be  observed,  apply  exclu- 
ely  to  the  capacity  of  persons  within  the  age  of  discre- 
)ii  to  contract.     "  The  capacity  of  infants,"  it  has  been 
id   (li),    "  to   commit   crimes,    their   punishableness    for 
iminal  offences,  their  liability  civilly  for  various  wrongs 
it  connected  in  any  sense  with  coiitract,  as  for  instance, 
ttery  and  slander  (i),  to  say  nothing  of  the  clear  right,  in 
me  circumstances,  to   maintain   trover "  or  trespass  (k) 
igainst  them,  are  of  universal  recognition.     But   ques- 
)ns,  which  have  not  been  considered  free  from  difficulty, 
ve  arisen  whether,  or  how  far,  persons  are  civilly  liable 
law  for  wrongs,  or  such  acts  as  if  they  were  the  acts  of 
ults  would  be  wrongs,  done  during  infancy,  when  con- 
ted,  or  supposed  to  be  connected,  with  contracts."     In 
y  such  case,  the  gist  of  the  action  must  be  narrowly 
imined,  with  a  view  to  determining  whether  it  be  really 
tnded  in  contract  or  in  tort.     An  infant  who  has  induced 
adult  to  contract  with  him,  by  representing  himself  to 
of  full  age,  could  not  at  law  be  made  answerable  as  for  a 


11^ 


This  privilege   "is  given  as   a  Sherrin  Electrical  Co.,  (1894)  3  Ch. 

and  not  as  a  sword,"  and  "it  589  ;  per  Gibbs,  C.  J.,  6  Taunt.120. 
"ir  shall  be  turned  into  an  offensive  {g)  Watson,  Comp.  Eq.  I.  86,  87, 

^  I'on  of   fraud  or  injustice :  "    per  citing  Flight  v.  Bolland,  4  Russ.  298. 
'  !  ilansfeld,  C.  J.,  3  Burr.  1802.  (A)  Per  Knight-Bruce,  V.-C,  Stike- 

Waricick  y. Bruce,  2  M.  &  S.  205 ;  man  v.  Datcson,  1  De  G.  &  S.  110. 
^-  R.  634 ;  S.  C.  (in  Error),  6  Taunt.  (t)  Per  Lord  Kenyan,  C.  J.,  8  T.  R. 

'  ;  Bac.  Abr.  "Infancy"  (I.  4).  337;  Hodsman  r.  Grissel,  Noy,  129; 

0  Eolt\.  Ward,  2  Str.  937;  Goode  Co.   Litt.    180  b,  n.  (4)  ;  Johnson  v. 

I  (arrmn,  5  B.  &  Aid.  147,  159 ;  24  Fie,  1  Lev.  169 ;  -S'.  C,  1  Keb.  905,913. 
'  1.307;  CorpcY.  Overton,  \Q 'Sing.  {k)  Burnard,   app..    Haggis,  resp., 

'     applied  Hamilton  v.    Vaughan-  14  C.  B.,  N.  S.,  45,  53. 

J.C.L.  X  X 
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tort  (I) ;  and  generally  if  the  cause  of  action  against  an 
infant  be  founded  upon  contract,  it  cannot,  at  the  mere 
option  of  the  plaintiff,  be  converted  into  a  tort,  for  the| 
purpose  of  charging  the  infant  defendant  (m). 

An  infant,  however,  although  for  his  own  sake  protectee 
in  regard  to  contracts,  may  be  doli  capax,  in  a  civil  sens* 
and  for  civil  purposes,  in  the  view  of  a  Court  of  Equity  in) 
where  "  in  the  case  of  fraud  of  which  an  infant  is  cognisan' 
infancy  affords  no  defence  "  (o). 

The  Stat.  37  &  38  Vict.  c.  62,  s.  2,  enacts  that  thence 
forth  "  No  action  shall  be  brought  whereby  to  charge  an; 
person  upon  any  promise  made  after  full  age  to  pay  an; 
debt  contracted  during  infancy,  or  upon  any  ratificatioi 
made  after  full  age  of  any  promise  or  contract  made  duiin; 
infancy,  whether  there  shall  or  shall  not  be  any  nei 
consideration  for  such  promise  or  ratification  after  ful 
age"  (p).  It  has  been  held  that  the  above  section  applie 
to  the  case  of  a  promise  of  marriage  (</).  I 

That  this  section  will  be  construed  strongly  againn 
ratification  is  plain   from  the  decision  in  Ex  parte  Kilbd 


(I)  See  Trice  v.  Hewett,  8  Exch. 
146 ;  Liverpool  Adelphi  Loan  Asso- 
ciation V.  Fairhurst,  9  Exch.  422 ; 
Wright  V.  Leonard,  11  C.  B.,  N.  S., 
258 ;  Overton  v.  Banister,  3  Hare, 
503  ;  Goode  v.  Harrison,  5  B.  &  Aid. 
147  ;  24  R.  R.  307. 

(m)  Jetmings  v.  Hundall,  8  T.  R. 
338;  De  Roo  v.  Foster,  12  C.  B., 
N.  S.,  272;  Bartlett  v.  Wells,  1  B.  & 
S.  836  ;  Johnson  v.  Pie,  1  Lev.  169 ; 
fir.  C,  1  Keb.  905,  913;  Green  \. 
Greenbank,  2  Marsh.  485  ;  Judgm., 
Manby  v.  Scott,  1  Lev.  4  ;  2  Sm.  L.  C, 
9th  ed.,  466. 

(n)  Judgm.,  1  De  G.  &  S.  109. 

(o)  Macpherson  on  Infants,  p.  494. 

{p)  Reference  should  also  be  made 
to  the  Betting  and  Loans  (Infants) 
Act,  1892  (55  &  56  Vict.  c.  4), 
which  by  s.  5  enacts  that  should  an 
infant,  who  has  contracted  a  loan 
which  is  void  in  law,  agree  after  he 
comes  of  age  to  pay  any  money  which 


in  whole  or  in  part  represents  or 
agreed  to  be  paid  in  respect  of  ai 
such  loan,  and  is  not  a  new  advanc 
such  agreement,  and  anv  iii>t 
given  in  pursuance  of  and  for 
into  effect  such  agreement  or  i)t..i  . 
in  relation  to  the  payment  of  inoii. 
representing  or  in  respect  of  such  In 
shall,  so  far  as  it    relates   to  men, 
which    represents    or    is    payable 
respect  of  such  loan,  and  is  not  a  n^ 
advance,    be    absolutely   void.     It 
difficult  to    see  wherein    this   diffj 
from  the  above  section  of  the  In^H 
Relief  Act,  1874.     The  general  effl 
of  the  Act  is  *'tf)  make    penal  J 
inciting  infants  to  betting  or  wagerj 
or  to  borrowing  money." 

{q)   Coxhcad  v.  Mullis,  3  C.  P. 
439,    distinguished    in    Northeote  \ 
Doughty,  4  C.  P.  D.  385,  and  & 
sidered  in  Diteham  v.  WorraU,  6i 
P.  I).  410.  i 
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\e  Onslow  (r).     In  that  case,  an  infant,  before  the  passing 

f  the  Act,   gave   a   bill   of   exchange,   payable  after  his 

lajority,   to  a  jeweller  in  payment   for   goods   supplied. 

^'ter  his  majority,  and  before  the  passing  of  the  Act,  the 

litor  obtained  judgment  by  default  in  an  action  on  the 

ill,  and  then  took  out   a  debtor's   summons.     This  not 

ng  complied  with,  he  filed  a  petition  for  adjudicating 

debtor  a  bankrupt.     The  Court,  however,  held  that  the 

-tition  must  fail,  as  the  Act  prevented  the  ratification  of 

ich  a  debt.     It  will  be  observed  that  the  ratification  here 

Id  ineffectual  took  the  highest  possible  form,  namely  that 

a  contract  of  record. 

The  position  and  status  of  married  women  has  been  so  contracts 

by  married 

uch  altered  by  recent  legislation  that  the  greater  part  of  women. 
e  learning  on  the  subject  has  now  become  obsolete.  It  is 
oposed,  therefore,  to  give  a  brief  sketch  of  the  position  and 
abilities  of  married  women  according  to  the  common  law, 
id  then  consider  the  changes  wrought  by  various  statutes. 
The  effect  of  marriage  at  common  law  was  to  merge 
iring  coverture  the  existence  of  the  wife  in  that  of  the  Effector 

marriage  at 

isband  and  to  constitute  them  one  person  (s).     Hence,  at  common  law 

•••  on  the  wife  s 

^v,  no  contract  could  be  made  between  husband  and  wife  ^o^^ct.**' 
thout  the  intervention  of  trustees  ;  the  feme,  moreover, 
ing  considered  as  sub  potestate  viri,  and  deemed  mcapable 
contracting    with   the   baron.      "  A   man,"   therefore, 

L.  R.  10  Ch.  App.  373.    See  i:x  consequences  must  follow  which  would 

tLennox, WQ.B.B. 329;  Smithx.  result    from  its  being  literally  true, 

r,  (1892)  2  Q.  B.  543 ;  5  R.  R.  448.  For  many  purposes  they  are  essentially 

;  1  Bla.  Com.  442;  Co.  Litt.  112;  distinct    and    different    persons— and, 

•^hall  v.   liutton,    8   T.  R.   546  ;  amongst  others,    for  the    purpose  of 

R-  448.  having  the  honour  and  the  feelings  of 

here  are,   however,   exceptions  to  the  husband  assailed  and  injured  by 

rule :  1  Bla.  Com.  444 ;  1  Powell,  acts  done  or  communications  made  to 

||i>tr.,p.  60;  per  J/ffKfe,  J.,  TFenman  the  wife."     So  the  husband  may  be 

|i<«A,  13  C.  B.  844,  845,  where  that  found    guilty  of    crimes    of    violence 

f-ned  Judge  remarks,  that,   "  in  the  towards  the  wife,  and  vice  vers4. 
"f  the  law,  no  doubt,  man  and  wife  See  Phillips  v.  Bamet,  1  Q.  B.  D. 

tor  many  purposes,  one;  but  that  436,  438,  et  seq.,  where  instances  of 

strong  figurative  expression,  and  the  role  stated  in  the  text  are  given. 


lot  be  so  dealt  with  as  that  all  the 
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' 


**  cannot  grant  anything  to  his  wife,  or  enter  into  covenant 
with  her ;  for  the  grant  would  be  to  suppose  her  separate 
existence,  and   to   covenant   with   her   would   be  only  to  ! 
covenant   with    himself "    (t) :    and    hence,    also,   it    was 
generally  true,  "  that  all  compacts  made  between  husband 
and  wife  when  single  are  voided  by  the  intermarriage  "  (m)  ; 
and   that,  if   a  man   marries   a   woman   to  whom  he  is. 
indebted,  the  debt  is  extinguished.     This,  however,  would  j 
not   have   been  the  case  when  the   marriage  was  in  the 
contemplation   of    the   parties,   and   a   third    person  was 
associated  with  the  wife  as  trustee  for  her  (x). 

Husband  and  wife  being  in  law  one  person,  it  followed 
that  neither  could  maintain  an  action  for  tort  against  the 
other,  ex.  gr.,  for  an  assault ;  nor  did  it  make  any  dif- 
ference that  prior  to  the  commencement  of  the  action  the 
marriage  had  been  dissolved  by  a  decree  absolute  in  the 
Divorce  Court  (y). 

A  further  effect  of  marriage  at  common  law  was  to  vest! 
in  the  husband  the  wife's  personality  in  possession  ;  to' 
entitle  him  to  the  rents  and  profits  of  her  real  estate ;  and 
to  confer  on  him  the  right  of  reducing  into  possession,  for 
his  own  benefit,  her  chattels  real  and  choses  in  action  (z). 

(<)  1  Bla.  Com.  442.     See  Jfews  v.  Fei-rina,  L.  R.  4  Q.  B.  500 ;  Co.Dtt, 

Mews,  15  Beav.  529 ;  Price  v.  Frice,  300  a,  351  b ;  Com.  Dig.  '*  Bar.  and 

14  Id.  598;  -S.  C,  1  De    G.,  Mac.  k  Feme"   (E) ;    Bac.   Abr.  "  Bar.  and 

G.    308.      The    Court  of   Appeal  in  Feme"    (C) ;    Maddox  t.    Wynne,  11 

McGregor  v.  McGregor,  21   Q.  B.  D.  Salk.  62.    See  Fitzgerald  \.  Fitzgerali\^ 

424  (affirmiug  S.   C,  20   Q.    B.    D.  8  C.  B.  592,  and  the  authorities  thert 

529),  decided  that  a  contract  by  way  cited:  Bodgson  v.  Bell,  5  Esch.  9t)7; 

of  compromise   of   legal   proceedings,  Simmons  v.  Edwards,    16  M.  &  ^' 

although  entered    into    by   the    wife  838 ;  Waller  v.  Brakeford.  1  K.  *•"  B 

without  the  intervention  of  a  trustee,  749.    A  husband  is  still  ti' 

by  which  the  husband  was  liable  to  death  of  his  wife  to  au  ' 

pay  weekly  sums  for  maintenance,  was  curtesy  in  her  undisposed-oi  i.  .n  ^  -'•  ■ 

enforceable  against  him  at  the  suit  of  Hope  v.  Hope,  (1892)  2  Ch.  336. 
the  wife.  As  to  the  reduction  into  posses*!"' 

in)  1  Bla.  Com.  442.  of  the  wife's  property  by  her  husban.i 

\x)    Per    Coleridge,   J.,   Boiling    v.  see  Howard  v.   Oakes,  3  Eich.  i:J6 

White,  22  L.  J.  Q.  B.  327.  Sherrington    v.    Yates,   12  M.  i  ^^ 

(y)  Phillips  T.  Bamet,  1  Q.  B.  D.  855;  Richbell  \.  Alexander,  10  C.  B 

436.  N.  S.,  324  ;  Hart  v.  Stephens,  6  Q.  E 

(j)  2  Bla.  Com.  433,  435;  Boljcrtson  937:  distinguished  in  Rogers  \.  i?*/'*" 

T.   Xonis,   11   Q.   B.    916;    Fleet  t.  SL.R.lr.13;  Scarptlliniv.Atehfsoi' 
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So  completely  was  a  feme  covert  disabled  at  common  law 
rom  holding  or  recovering  property  during  coverture  in 
er  own  right,  that  if  a  woman  possessed  personal  pro- 
perty, married,  and  settled  it  upon  herself  without  the 
itervention  of  a  trustee,  the  husband  became,  in  law,  the 
bsolute  owner  of  the  property  (a) ;  the  property  in  wear- 
ig  apparel  bought  by  the  wife  for  herself,  whilst  living 
ith  her  husband,  out  of  money  settled  to  her  separate  use 
efore  marriage,  and  paid  to  her  by  the  trustees  of  her " 
attlement,  vested  by  law  in  the  husband  (h) ;  and  the 
ivings  of  the  wife,  whilst  separated  by  agreement  from 
er  husband,  out  of  a  weekly  sum  allowed  by  him  for  her 
jpport,  could,  after  her  death,  have  been  recovered  in  an 
stion,  at  his  suit,  from  one  to  whom,  before  her  death, 
ley  had  been  disposed  of  by  the  wife  by  way  of  gift  (c). 

In  equity  it   is   clear   that   the   savings   of   a  married 

man's  separate  estate,  like  the  income  itself,  became  her 
•parate  estate  (d). 

Further,  at  common  law  the  husband  could  recover,  in 
is  own  name,  wages  accruing  to  his  wife  (e),  or  the  profits 
:  a  business  carried  on  by  her  (/) ;  he  could  sue  for  her 
ork  and  labour  (g),  and  for  goods  sold  or  money  lent  by 
3r  (/O. 

Upon  this  rule  of  our  common  law,  innovation  has  been  statutory 

'^  '  _    _  provisions 

iide  by  various  statutory  provisions,  which  may  be  divided  ;;;/^\'^""  °' 
to  three  groups.  ^"""'"• 

U.  B.  864;   GnUrs  v.   Maddcij,  6  Bimcan\.  Cashin,'L.Ti.\OC.V.bbA. 

i:  W.  423;  Topham  v.  Morecraft,  {c)  Per  Lord  Abimjcr,  C.  B.,  Den- 

I..  k  B.  972  ;  Jones  v.  Ctdhbcrison,  gate  v.  Gardiner,  4  M.  k  W.  7. 

It.  7  Q.  B.  218.  (/)  Saville  v.  Swceneij,  4  B.  &  Ad. 

')  Per  Williams,  J.,  13  C.  B.  648.  514,  522,  524. 

j  Carney.  Brice,  7  M.  k  W.  183;  {g)  Buckley  v.  ColUer,  1  Salk.  114, 

iissed  and  approved  in  ^(cAar<?s  V.  3    Id.    63;     Bac.    Abr.    "Bar.    and 

■ins,  17  Q.  B.  D.  544.  Feme"  (D). 

;   Messenger  v.    Clarke,    5   Exch.  (A)  Com.  Dig.   "Bar.  and  Ferae  ' 

^ ;  Bird  V.  Feagrum,  13  C.  B.  639  (W) ;    Holmes  v.    JFood,    1   Barnard. 

ted  Judgra.,    Sloper  v.  Cottrell,   6  75,  249,  cited  2  Wils.  424,  and  2  M. 

k  B.  505) ;   Tugman  v.  Hopkins,  k  S.  396 ;  Bidgood  v.  Way,  2  W.  Bla. 

*I.  &Gr.  389.  1236;    King  v.   Basingham,  8   Mod. 

'/)  Brooke  v.  Brooke,  25  Beav.  342  ;  199,  341. 
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1.  By  the  Act  of  1857  (20  &  21  Vict.  c.  85),  to  amend 
the  law  relating  to  Divorce  and  Matrimonial  Cases  in 
England,  and  the  Act  of  1858  (21  &  22  Vict.  c.  108), 
amending  the  above  : — 

(i)  A  woman  divorced  from  her  husband  is  restored  to 

the  position  of  a  feme  sole. 
(ii)  A  woman  judicially  separated  from  her  husband  if 
from  the  date  of  the  sentence,  and  while  the  sepa- 
ration continues,  to  be  considered  as  a  feme  Mk 
with  respect  to  property  of  every  description  whicl 
she  may  acquire,  or  which  may  come  or  devolv« 
upon  her  (i),   and  also  for  the  purposes  of  con 
tract,  and  wrongs  and  injuries,  and  suing  and  bein( 
sued  in  any  civil  proceedings  {k). 
(iii)  A  woman  deserted  by  her  husband  can  get  a  pro 
tection    order,    the   effect    of    which   is,    that 
property  acquired  by  her  since  such  desertion 
protected  as  against  the  husband  and  all  person 
claiming  under  him  {I). 
This  protection  to  the  property  of  women  judicially  sepa 
rated,  or  deserted,  has  been  further  extended  to  property  fc 
which   the   wife  becomes    entitled   as  executrix,   adminifi 
tratrix,  or  trustee,  since  the  sentence  of  separation  or  th 
desertion  (;;i). 

2.  The  Married  Women's  Property  Act,  1870  (33  &  3 
Vict.  c.  93),  enabled  a  feme  covert  to  hold  various  kinds  ( 
property  as  undermentioned  : — 

Where  any  freehold,  copyhold,  or  customaryhold  propert 
has  descended  upon  her  if  married  after  the  passing  of  tl 
Act  33  &  34  Vict.  c.  93,  as  heiress  or  co-heii-ess  of  a 


(»)  20  &  21  Vict.  c.  85,  s.  25.  den  v.  Brearley,  L.  E.  10  Q.  B.  W 

\k)  lb.,  8.  26.  See  further,  as  to  the  maintenauce 

(/)  lb.,  8.21.     A  wife  who  has  ob-  married  women  in  case  of  desertK 

taiued   an   order  of  protection  under  58  &  59  Vict.  c.  39. 

this  section  has  been  held  entitled  to  (m)  21  &  22  Vict.  c.  108,  s.  7. 

sue  in  her  own  name  for  libel :   Rama- 


I 

I 
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intestate,  the  rents  and  profits  of  such  property,  subject 
and  without  prejudice  to  the  trusts  of  any  settlement  affect- 
ing the  same,  belong  to  the  married  woman  for  her  separate 
use  («)• 

Where  any  woman  married  after  the  passing  of  the  said 
Act  during  her  marriage  becomes  entitled  to  personal  pro- 
perty as  next  of  kin  or  one  of  the  next  of  kin  of  an  intestate, 
Dr  to  a  sum  of  money  not  exceeding  200L  under  any  deed  or 
will,  such  property,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  belongs  to  the 
Aoman  for  her  separate  use  (o). 

The  wages  and  earnings  of  any  married  woman  acquired 
3r  gained  by  her  after  the  passing  of  the  Act  in  any  employ- 
iient,  occupation,  or  trade  in  which  she  is  engaged  or  which 
4ie  carries  on  separately  from  her  husband,  and  also  any 
iioney  or  property  so  acquired  by  her  through  the  exercise 
)f  any  literary,  artistic,  or  scientific  skill,  and  all  invest- 
iients  of  such  wages,  earnings,  money,  or  property,  are  to 
le  deemed  and  taken  to  be  property  held  and  settled  to  her 
separate  use,  independent  of  her  husband  (p). 

Further,  annuities  granted  by  the  Commissioners  for  the 
Reduction  of  the  National  Debt  and  deposits  in  savings 
janks  made  in  the  name  of  a  married  woman,  or  of  a  woman 
!  Harried  after  such  grant  or  deposit,  are  now  deemed  to  be 
ler  separate  property,  and  are  to  be  accounted  for  and  paid 
0  her  as  if  she  were  unmarried  (q).  And  analogous  pro- 
.  isions  are  inserted  in  the  Act  for  protecting  the  property 
jf  any  woman,  married  or  about  to  be  married,  in  the 
'ublic  funds  (r),  or  consisting  of  shares  or  stock,  to  which 

(«)  S.  8.      Semble  that  this  section  personal  estate  to  which  she  may  have 

pphes  to  the  corpus,  as  the  "rents  become  entitled  as  next  of  kin  to  an 

:iil  profits"  therein  mentioned  are  not  intestate  :  Xinff  v.  Voss,  ubi  supra. 
;aited  to  those  arising  during  the  life  (p)  S.  1.     See  lovell  v.  Newton,  4 

;  the  married  woman :    King  y.  Voss,  C.   P.    D.   7;    followed  in   James  v. 

■•  Ch.  D.  504.  Dearmer,  53  L.  T.  905. 

(o)  S.  7.     The  200?.  Umit  only  ap-  (?)  S.  2. 

lies  to  money  coming  to  the  married  (r)  The  amount  not  being  less  than 

'Oman  "by  deed  or  will,"  and  not  to  20^.:  s.  3. 
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no  liability  is  attached,  in  a  joint  stock  company  («),  oi 
shares  in  an  industrial  benefit  building  or  loan  society  (t). 

Under  the  statute  last  cited,  a  married  woman  may  effecj 
a  policy  of  insurance  upon  her  own  life  or  the  life  of  hd 
husband  for  her  separate  use,  and  the  same  and  all  benefl 
thereof,  if  expressed  on  the  face  of  it  to  be  so  effected,  vm 
enure  accordingly  (u).  So  a  policy  of  insurance  effected  bj 
a  married  man  on  his  own  life,  and  expressed  upon  the  faq 
of  it  to  be  for  the  benefit  of  his  wife  or  of  his  wife  £Ui< 
children,  or  any  of  them,  will  enure  and  be  deemed  a  tru^ 
for  the  benefit  of  his  wife  for  her  separate  use,  and  of  hij 
children,  or  any  of  them,  according  to  the  interest  ai 
expressed,  and  will  not,  so  long  as  any  object  of  the  truaj 
remains,  be  subject  to  the  control  of  the  husband  or  to 
creditors,  or  form  part  of  his  estate  (x). 

The  statute  further  provided  efficacious  remedies  for  j 
married  woman  by  enabling  her  to  maintain  an  action  i^ 
her  own  name  for  the  recovery  of  wages,  earnings,  money 
and  property  by  the  Act  declared  to  be  her  separate  property 
or  of  property  belonging  to  her  before  marriage,  and  whicl 
her  husband,  by  writing  under  his  hand,  has  agreed  wit) 
her  shall  belong  to  her  after  marriage  as  her  separatl 
property  {y).  Under  this  section,  as  expanded  by  s.  I 
a  married  woman  has  been  held  entitled  to  maintain  ai 
action  against  her  bankers  for  dishonouring  her  cheque  (^j 
Further,  a  married  woman  is  liable  to  be  sued  for  debt 
contracted  by  her  before  marriage,  and  any  properti 
belonging  to  her  for  her  separate  use  will  be  liable  i 
satisfy  such  debts,  as  if  she  had  remained  unmarried  (a 
and  the  husband  need  not  be  joined  with  her  in  th 
action  (6). 

(4)  S.  4,  (j)  Sumtners  v.   Citi/  Bank,  L.  1 

{t)  S.  5.  9  C.  P.  580. 

(u)  S.  10.  (a)  S.  12. 

(x)  S.  10.  (*)  Mercier  v.  WiUiams,  9  Q.  B.  1 

(y)  S.  11.  337;  10  App.  Gas.  1. 
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The  statute  (c)  amending  the  Married  Women's  Property 
4.ct,  1870,  sets  forth  by  way  of  preamble  that  "it  is  not 
iust  that  the  property  which  a  woman  has  at  the  time  of 
aer  marriage  should  pass  to  her  husband,  and  that  he 
should  not  be  liable  for  her  debts  contracted  before 
marriage,"  and  enacts,  that  husband  and  wife  married  after 
fehe  passing  of  the  Act  may  be  jomtly  sued  for  any  debt  of 
iie  wife  contracted  before  marriage  (d) .  In  such  action  as 
leell  as  in  an  action  brought  for  damages  sustained  by  reason 
if  any  tort  committed  by  the  wife  before  marriage  or  by 
leason  of  the  breach  of  any  contract  made  by  the  wife 
lefore  marriage,  the  husband  is  made  liable  for  the  debt  or 
lamages  respectively  to  the  extent  only  of  the  assets  below 
jpecified  {e). 

The  provisions  of  these  statutes  will  still  be  important 
considering  the  position  of  women  married  before 
he  1st  January,  1883,  with  regard  to  property  acquired 
y,  or  devolving  upon  them  after  marriage.  In  all 
ther  respects  they  have  been  consolidated  and  amended 
y  the  Married   Women's   Property  Act,   1882  (45  &  46  Marrie<i 

/;  r        J  '  \  Women  8 

rict.    c.    75),    the    main    provisions    of    which    are    as  ^^p^^*, 
dIIows  : — 

(e)  37  &  38  Vict.  c.  50.  interest  iu  any  property,  real  or  per- 

(<0  S.  1.  sonal,  which  the  wile  iu  contemplation 

(«)  S.  2.     The  assets  in  respect  of  of  her  marriage  with  him  shall  have 

•I  to  the  extent  of  which  the  husband  transferred  to  him  or  to  any  other  per- 

!  in  any  such  action  be  liable  are  as  son ;   (6.)  The  value  of  any  property, 

"ws:  (1.)  "The  value  of  the  per-  real  or  personal,  which  the  wife  in  con- 

il  estate  in  possession  of  the  wife,  teraplation  of  her  marriage  with  the 

liiich  shall  have  vested  in  the  hus-  husband  shall  with  his  consent  have 


Act,  1882. 


m 


I 


(2.)  The  value  of   the   choses  transferred    to    any  person  Avith    the 

action  of  the  wife  which  the  hus-  view  of  defeatiug  or  delaying  her  exist- 

"d  shall  have  reduced  into  posses-  ing   creditors."    "When,  however,  the 

:i,  or  which  with  reasonable  diligence  husband  after  mamage  pays  any  debt 

^  might  have  reduced  into  possession  ;  of  his  wife,  or  has  a  judgment  bonS 

I.)  The  value  of  the  chattels  real  of  fide  recovered  against  him  in  any  such 

le  wife  which  shall  have  vested  in  the  action  as  is  mentioned  in  the  Act,  then 

psband  and  wife ;    (4.)  The  value  of  to  the  extent  of  such  payment  or  judg- 

h  rents  and  profits  of  the  real  estate  ment  the  husband  will  not  in  any  subse- 

the  wife  which  the  husband  shall  quent  action  be  liable :  s.  5.     See  Be 

'•>•■    received,    or    with     reasonable  Greuchij  v.   Wilh,   4  C.  P.  D.   362. 

;,'ence   might  have  received;    (o.)  See  also  ss.  3,  4. 

'■  value  of  the  husband's  estate  or 
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rapacftj^'*^  1.  As  to  her  contractual  capacity,  it  is  enacted  that  8 
married  woman  shall  be  capable  of  entering  into  and  rem 
dering  herself  liable  in  respect  of,  and  to  the  extent  of,  he 
separate  property  on  any  contract  (/),  and  of  suing  anj 
being  sued  either  in  contract  or  in  tort,  or  otherwise,  in  al 
respects  as  if  she  were  a  feme  sole,  and  her  husband  nee 
not  be  joined  with  her  as  plaintiff  or  defendant,  or  be  mad 
a  party  to  any  action  or  other  legal  proceeding  brought  b; 
or  taken  against  her.  Damages  and  costs  recovered  b 
the  wife  will  be  her  separate  property,  and  any  recovere 
against  her  will  be  payable  out  of  her  separate  propertj 
and  not  otherwise  {g).  Under  this  section  a  husband  ca 
sue  his  wife  in  respect  of  her  separate  estate  for  mone 
advanced  to  her  by  him  (/?),  and  he  will  still  be  liable  fc 
her  wrongful  acts  during  coverture,  it  being  in  the  discri 
tion  of  the  plaintiff  to  sue  the  husband  and  wife  jointly,  ( 
the  latter  alone  (?)•  A  married  woman  cannot  contrac 
or  make  herself  liable  upon  contracts,  in  respect  of  h( 
separate  estate,  if  it  is  subject  to  a  restraint  upon  anticipa 
tion  ik).  It  was  held  that  a  married  woman  could  ik 
contract  if  at  the  time  of  makmg  the  contract  she  had  i 
separate  property  {l).  The  Married  Women's  Property  Ac 
1893  {in),  however,  enacts  that  every  contract  entered  in 
by  a  married  woman  after  the  passing  of  the  Act  shall 
deemed  a  contract  entered  into  by  her  in  respect  of  h 
separate  property,  whether  at  the  time  of  contracting  a 


(/)  "  Contracts  "  shall  iudude  the 
acceptance  of  any  trust,  or  of  the  office 
of  executrix  or  administratrix  :  s.  24. 

(g)  S.  1,  subs.  2. 

(A)  Butler  v.  Butler,  14  Q.  B.  D. 
831 ;  16  Id.  374. 

(t)  Seroka  v.  Kattetiburg,  17  Q.  B. 
D.  177. 

(X.)  Draycott  v.  Han-Uofi,  17  Q.  B. 
D.  i47.  The  restraint  on  anticipa- 
tion does  not  apply  to  income  accrued 
due.  A  judgment  creditor  may  enforce 
the  judgment  against  income  which  has 


accrued  due  at  or  before  the  date 
the  judgment :  Hood  Bans  t.  Her 
(1896)  A.  C.  174,  reversing  EoodBa 
T.  Cathcart,  (1894)  2  Q.  B.  559,  i 
loftui  V.  Heriot,  (1895)  2  Q.  B.  1 
(C.  A.). 

(/)  Palliser  v.  Guniey,  19  Q.  B. 
519,  approving  Deakiu    v.  Lakin, 
Ch.    D.    169;    Leak  v.   DrifieU, 
Q.  B.  D.  98 ;  Stogdon  v.  Lee,  (189^ 
Q.  B.  661  (0.  A.). 

(fw)  56  &  57  Vict.  c.  63,  s.  1. 
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aas  or  has  not  separate  property,  and  shall  bind  all  separate 
oroperty  which  she  may  at  such  time  or  thereafter  be  pos- 
sessed of  or  entitled  to,  and  shall  also  be  enforceable  by 
process  of  law  against  all  property  which  she  may  there- 
liter  while  discovert  be  possessed  of  or  entitled  to  (n)  ;  but 
ihe  section  does  not  effect,  so  as  to  render  liable,  property 
subject  at  the  time  of  contracting,  or  which  thereafter 
jeeomes  subject,  to  a  restraint  upon  anticipation  (o).  On 
ihe  other  hand,  she  can  now  bring  an  action  in  her  own 
lame  for  a  wrong  done  to  her  before  the  passing  of  the 
kct,  and  the  Statute  of  Limitations  will  only  begin  to  run 
iS  from  that  date  (p).  Judgment  may  now  be  signed 
gainst  a  married  woman,  either  by  default  or  under 
)rd.  XIV.  (q). 

Every  married  woman  carrying  on  a  trade  separately 
rem  her  husband  is,  in  respect  of  her  separate  property, 

bject  to  the  bankruptcy  laws  in  the  same  way  as  if  she 


(w)  This  part  of  the  section  [1  (c)] 
ales  the  case  of  Beckett  v.  Tasker, 
Q.  B.  D.  7. 

(o)  The  next  section,  however,  en- 
fles  the  Court  before  which  an  action 
-  proceeding  has  been  instituted  by  a 
man  or  her  next  friend  to  order  the 
yment  out  of  property  subject   to 
ih  restraint  of    the    other    party's 
_.  jjats.     Cf.  Pelton  V.  Sarrison.  (1891) 
■  la.  B.  422  (C.  A.).     The  section 
■I  foes  not  apply  to  costs  of  an  appeal 
'i  which  the  married  woman,  the  de- 
ndant    in    the    Court    below,     was 
pellant.    The  words  "  action  or  pro- 
ding  instituted"  do  not  include  any 
tion  or  step   taken  by   a  mamed 
jman  in  an  action  in  which  she  is 
-tendant :   Hood  Barrs  v.    Cathcart, 
894)  3  Ch.  376.     A  counter-claim  by 
married  woman  is,  however,  within 

II  |ie  section :  Hood  Barrs  v.  Cathcart, 
11895)  1  Q.  B.  873.  The  section  does 
Ibt  apply  to  an  order  made  before 
I  lie  passing  of  the  Act :  Hood  Barrs 
11  Cathcart,  (1894)  3  Ch.  135. 
1 1  [P)  Weldon  V.  Winslow,  13  Q.  B.  D. 
I  |i4  ;  Weldon  v.  Be  Bathe,  14  Id. 
59 ;  TurnbiM  v.  Forman,  15  Id. 
!4  ;  Lowe  v.  Fox,  lb.  667. 


(?)  Perks  V.  Mijlrea,  W.  N.  1884, 
64  ;  Scott  V.  Morley,  20  Q.  B.  D.  120. 
A  married  woman  who  has  made  default 
in  paying  a  sum  for  which  judgment 
has  been  recovered  against  her  under 
this  section  cannot  be  committed  to 
prison  under  the  Debtors  Act,  1869 
(32  &  33  Vict.  c.  62,  s.  5),  ib.  The 
judgment  is  a  personal  one,  although 
enforceable  only  against  her  property, 
and  not  against  her  person :  Holtbij  v. 
Hodgson,  24  Q.  B.  D.  103  (see  the 
dictum  of  Lindley,  L.  J.,  at  p.  108, 
doubted  by  Div.  Court,  In  re  Hewett, 
Fx  parte  Lavene,  (1895)  1  Q.  B. 
328) ;  Pelton  v.  Harrison,  (1892)  1 
Q.  B.  121  (C.  A.). 

A  bankruptcy  notice  xmder  s.  4,  subs. 

1  (ff),  of  the  Act  of  1883,  which  requires 
her  to  pay  personally,  cannot  be  issued 
against  a  married  woman :  In  re  Lyncs, 
Fx  parte  Fester,  {1S93)  2  Q.  B.  113 
(C.  A.),  nor  even  after  the  death  of  her 
husband:  In  re  Hewett,  Fx  parte 
Lavene,  (1895)  1  Q.  B.  328.  In 
Robinson,  King,  #  Co.  v.  Lynes,  (1894) 

2  Q.  B.  577,  the  plaintiffs  recovered 
judgment  against  a  married  woman 
enforceable  against  her  person  in  re- 
spect of  an  ante-nuptial  debt. 
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"were  a  feme  sole  {r).     Prior  to  this  Act  a  married  woman! 
could  not  be  made  a  bankrupt,  even  though  she  had  aj 
separate    estate,    and   had   contracted   engagements   afted 
her  marriage  (s) ;    and  even  now  it  would  seem  that  ht 
liability  is   not  personal,  but  depends   upon  her  separat 
estate  {t). 

By  section  3  it  is  provided  that  any  money  or  other  estatd 
of  the  wife  lent  or  entrusted  by  her  to  her  husband  for  thej 
purpose  of  any  trade  or  business  carried  on  by  him,  oij 
otherwise,  shall  be  treated  as  assets  of  her  husband's  estate! 
in  case  of  his  bankruptcy,  under  reservation  of  the  wife'fi 
claim  to  a  dividend  as  a  creditor  for  the  amount  or  valac 
of  such  money  or  other  estate  after,  but  not  before,  all 
claims  of  the  other  creditors  of  the  husband  for  valuable 
consideration  in  money  or  money's  worth  have  been  satisH 
fied.  This  section  has,  however,  been  held  not  to  bei 
retrospective,  and  consequently  not  to  invalidate  existii 
rights  (?<),  nor  does  it  affect  the  rights  of  a  married  wom£ 
who  has  lent  money  to  a  firm  of  which  her  husband  is 
member  {x). 

By  virtue  of  the  Act  a  married  woman  can  effest  a  policy 
upon  her  own  life,  or  the  life  of  her  husband,  for  her 
separate  use  {y) ;  and,  whether  married  before  or  after  th: 
Act,  has  in  her  own  name,  against  all  persons  whatsoaver^ 
including  her  husband,  the  same  civil  remedies,  and  alsd 
(subject  as  regards  her  husband  to  the  proviso  subsequently 


(r)  lb.,  subs.  5.  "  Separate  pro- 
perty "  only  includes  that  which  would 
if  she  were  unmarried  be  her  property, 
and  therefore  does  not  include  a  general 
power  of  appointment  by  will  or  deed, 
of  which  she  is  donee,  but  which  has 
not  been  exercised:  I» re  Armstrong, 
Ex  parte  GUchrht,  17  Q.  B.  D.  621. 
By  B.  152  of  the  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62),  it  is  pro- 
vided that  nothing  in  the  Act  shall 
affect  the  provisions  of  the  Married 
Women's  l*ropertv  Act,  1882.  But  a 
married  woman  who  does  not  carry  on 


a  trade  separately  from  her  husband 
is  not  subject  to  the  operation  of  th< 
bankruptcy  laws,  and  cannot  commit 
an  act  of  bankruptcy  under  46  &  i1 
Vict.  c.  62,  8.  4  :  In  re  Gardiner,  Ei 
parte  Conlson,  20  Q.  B.  D.  249. 

(*)  Ex  parte  Jones,  re  GrUsell,  I'i 
Ch.  D.  484. 

(0  S.  15. 

(«)  Ex  parte  Home,  54  L.  T.  301. 

<x)  In  re  Tuff  and  Nottingham,  hi 
L.J.  Q.  B.  440. 

(y)  S.  11. 
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mentioned)  the  same  remedies  and  redress  by  way  of 
criminal  proceedings,  for  the  protection  and  security  of  her 
n\vu  separate  property,  as  if  such  property  belonged  to  her 
.s  a.  feme  sole  (z). 

Finally,  a  married  woman  will  continue  liable  in  respect, 
and  to  the  extent,  of  her  separate  property  for  all  debts 
I  contracted,  and  all  contracts  entered  into,  or  wrongs  com- 
mitted by  her  before  her  marriage  (a).  But  nothing  in  the 
Act  is  to  increase  or  diminish  the  liability  of  any  woman 
married  before  its  commencement  for  any  such  debt,  con- 
tract, or  wrong,  except  as  to  any  separate  property  to 
which  she  becomes  entitled  by  the  Act,  and  which  she 
would  not  have  been  entitled  to  had  it  not  passed  (h). 

2.  As  to  the  capacity  of  a  married  woman  to  hold  sepa-  separate 

i-  ^  i  property. 

tfate  property  (c),  it  is  provided  that  a  married  woman 
ehall  be  capable  of  acquiring,  holding,  and  disposing  by 
will  or  otherwise  of  any  real  or  personal  property,  as  her 
separate  property,  in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  intervention  of  any  trustee  (d). 
Further,  a  married  woman's  will,  prima  facie,  speaks  from 
the  date  of  her  death,  irrespective  of  whether  at  the  time 
of  making  it  she  had  separate  property,  and  does  not 
require  to  be  re-executed  or  republished  after  the  husband's 
death  (e). 

Such  property  in  the  case  of  a  woman  married  after  the 
Ist  January,  1883,  will  include  all  real  and  personal  pro- 
iperty  belonging  to  her  at  the  time  of  marriage,  or  acquired 
iby,  or  devolving  upon  her  after  marriage,  including  any 
iwages,  earnings,  money,  and  property  gained  or  acquired 
by  her  in  any  employment,  trade,  or  occupation  in  which 
she  is  engaged,  or  which  she  carries  on  separately  from 

(s)  S.  12.  (e)  56  &  57  Vict.  c.  63,  s.  3.     The 

(a)  S.  13.  section  applies  to  every  will  made  by 

(b)  lb.  a  married  woman  who  dies  after  the 
(«r)  The  word  "  property  "  in  this  Act  passing  of  the  Act :  TFi/lie,  In  re,  fFylie 

iBclndes  a  thing  in  action:    s.  24.  v.  Jloffat,  (1895)  2  Ch.  116. 

(<0  S.  1,  subs.  1. 
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her  husband,  or  by  the  exercise  of  any  literary,  artistic,  oi 
scientij&c  skill  (/). 

In  the  case  of  a  woman  married  before  that  date,  it  will 
include  all  real  and  personal  property  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession 
in  reversion,  or  remainder,  shall  accrue  after  the  commence- 
ment of  the  Act,  including  any  wages,  earnings,  money 
and  property  so  gained  or  acquired  by  her  as  above  men- 
tioned ig).  But  when  she  has  acquired  prior  to  the 
passing  of  the  Act  a  title,  whether  vested  or  contingent; 
and  whether  in  reversion  or  remainder,  to  any  property, 
such  property  is  not  made  her  separate  estate  by  thia 
section,  though  it  falls  into  possession  after  that  date  (h). 

The  Act  also  contains  provisions  as  to  stocks,  shares,  &c. 
at  or  after  the  commencement  of  the  Act  standing  in,  oi 
transferred  to,  the  sole  name  of  a  married  woman,  or  in 
the  joint  names  of  a  married  woman  and  persons  other  than 
her  husband.  They  will  be  deemed  her  separate  property 
unless  and  until  the  contrary  is  shown,  and  the  fact  of 
them  so  standing  in  her  sole  name  will  be  sufficient  primd 
facie  evidence  that  she  is  beneficially  entitled  thereto  for 
her  separate  use,  so  as  to  entitle  her  to  receive  the  divi 
dends,  interest,  and  profit  thereof  without  the  concurrence 
of  her  husband,  and  indemnify  those  paying  her  in  respect 
of  such  payments  (t). 
Husband  3.  As  to  the  position  of  husband  and  wife,  and  their 

.•iiKlwife — 

r.ine<jie9       remedies  against  each  other  other  than  those  already  (A) 

n)miii8t  one  y  '' 

another.        referred  to,  it  is  provided  that  if  any  investment  in  any 

(/)  S.  2      The  Act  has  not  altered  were  held  to  be  her  separate  property 

the  law  as  to  paraphernalia :   Taskerv.  within  s.  5:  Beasley  \.  Roney,  (1891) 

Taskei;    (1895)   p.  1.     Accordingly  a  1  Q.  B.  509. 

husband  can  still  give  his  wife  presents  (A)  Keid  v.  Reid,  31   Ch.  D.  402, 

of  jewels  "to  be  worn  as  ornaments  oTcrruling  Baynton  v.   Collins,  27  W. 

of  her  person  only,"  and  the  same  not  604  ;  In  re  Tucker,  54  L.  J.  Ch.  874; 

become  her  separate  property.  In  re  Adames'  Trusts,  lb.  878  ;  IFeb 

{ff)  S.   5.     Damages   recovered   for  ster  v.  Richards,  55  Id.  300. 
personal  injuries  which  were  awarded  (»')  Ss.  6,  7,  8. 

to  a  married  woman  in  an  action  where  (k)  S.  12;  supra,  p.  653. 

she  and  her  husband  were  co-plaintiils 
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shares  or  stock,  &c.,  is  made  by  a  married  woman  by 
means  of  moneys  of  her  husband  without  his  consent,  the 
Court  may,  upon  application  under  section  17  (which  pro- 
Tides  that  questions  as  to  property  between  husband  and 
wife  may  be  settled  in  a  summary  manner),  order  such 
investment  and  the  dividends  thereof,  or  any  part  thereof, 
to  be  transferred  and  paid  respectively  to  the  husband  (l). 

Save  as  in  section  12  pro\aded,  no  husband  or  wife  will 
be  entitled  to  sue  the  other  for  a  tort,  nor  can  a  wife  take 
Buiy  criminal  proceedings  against  her  husband  by  virtue  of 
the  Act  while  they  are  hving  together  as  to  or  concerning 
Buiy  property  claimed  by  her,  nor  while  they  are  living 
apart  as  to  or  concerning  any  act  done  by  the  husband 
B^hile  they  were  living  together  concerning  property  claimed 
)y  the  wife,  unless  such   property  has  been  wrongfully 

,ken  by  the  husband  when  leaving  or  deserting,  or  about 
»  leave  or  desert,  his  wife  (m).  It  may  be  added  that  a 
married  woman  could  not  before,  and  cannot  since,  the 
massing  of  the  Act,  take  criminal  proceedings  against  her 
ausband  for  defamatory  libel.  Prior  to  that  date  the 
remedy  by  criminal  proceedings  was  confined  to  cases  of 
►odily  violence,  and  now  it  has  only  been  extended  to 
wrongful  acts  in  respect  of  her  property  {n). 

In  any  indictment  or  other  proceeding  under  this  section, 

k  will  be  sufficient  to  allege  the  property  to  be  the  property 

i  the  wife,  and  in  any  proceeding  under  this  section,  a 

jiusband  or  wife  will  be  competent  to  give  evidence  against 

I  laeh  other,  any  statute  or  rule  of  law  to  the  contrary  not- 

"ithstanding  (o). 

It  is  further  provided  that  a  wife  doing  any  act   with 

spect  to  any  property  of  her  husband  which,  if  done  by 

,!)  S.  10.  tion  has  been  wrongly  granted:  Sunt 

>«)  S.  12.     See  lemon  v.  Simmons,  v.  Sunt,  54  L.  J.  Ch.  289. 

L.  J.  Q.  B.  260.     A  husband  is  {n)  Reg.x.  Loytdon{Lord  Mat/m-  of), 

t  prevented  by  this    section    from  16  Q.  B.  D.  772. 

i<_ircing  against  his  wife   an  under-  (o)  Reg.  v.  London  {Lord  Mayor  of), 

■ang  as  to  damages  where  an  injunc-  16  Q.  B.  D.  772. 
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the  husband  with  respect  to  property  of  the  wife,  would 
make  the  husband  liable  to  criminal  proceedings  by  the 
wife  under  the  Act,  shall  in  like  manner  be  liable  to 
criminal  proceedings  by  her  husband  (j)).  ^ 

4.  As  to  the  liability  of  the  husband  and  wife  respe^ 
tively  for  the  debts,  contracts,  wrongs,  or  liabilities  (q)  of 
the  wife,  the  statute  provides  as  follows  : — 

In  regard  to  ante-nuptial  liabilities,  the  wife  will  be  hable 
in  such  cases  to  the  full  extent  of  her  separate  property, 
and  *as  between  her  and  her  husband,  unless  there  is  any 
contract  between  them  to  the  contrary,  her  separate  pro- 
perty will  be  deemed  to  be  primarily  liable  for  all  suchj 
claims,  including  costs  and  damages  (?')•  The  husband' 
will  be  liable  in  such  cases  to  the  extent  of  all  property 
which  he  shall  have  acquired  or  become  entitled  to  from  ori 
through  his  wife,  after  deducting  therefrom  any  payments! 
made  by  him,  and  any  sums  for  which  judgment  may  have 
been  bond  fide  recovered  against  him  in  any  proceedingj 
at  law  in  respect  of  such  ante-nuptial  liabilities,  but  no 
further  or  otherwise.  The  Court  may  direct  an  inquiry 
to  ascertain  the  value  of  such  property. 

These  provisions  will  not  affect  the  liability  of  any  hus^ 
band  married  before  the  commencement  of  the  Act  (s). 


{p)  S.  16.  L'nder  this  section  the 
evidence  of  the  husband  was  held  not 
admissible  on  a  criminal  charge  against 
the  wife :  Rcff.  v.  Brittleton,  12  Q.  B. 
D.  266.  But  it  has  since  been  ex- 
pressly declared  admissible,  47  &  48 
Slct.  c.  14,  8.  1  :  Jicff.  V.  Mallonj,  13 
Q.  B.  D.  33. 

{q)  The  provisions  of  this  Act  as  to 
the  liabilities  of  married  women  shall 
extend  to  all  liabilities  by  reason  of 
any  breach  of  trust  or  devastavit  com- 
mitted by  any  married  woman  being  a 
trustee,  or  executrix,  or  administratrix, 
either  before  or  after  her  marriage,  and 
her  husband  shall  not  be  subject  to 
such  liabilities,  unless  he  has  acted  or 
intermeddled  in  the  trust  or  adminis- 
tration: 8.  24. 


(r)  S.  13.  In  Axford  v.  Reid,  22 
Q.  B.  D.  548,  the  C.  A.  held  that  the 
corresponding  section  (s.  12)  of  the 
Act  of  1870  extended  to  separate  pro- 
perty subject  to  restraint  from  antici- 
pation, and  accordingly  such  property 
was  liable  in  respect  of  ante-nuptial 
debts. 

A  judgment  obtained  against  « 
married  woman  during  her  first  mar< 
riage  becomes  an  ante-nuptial  debt  ij 
she  marry  a  second  time.  The  "ante" 
is  to  be  regarded  with  respect  to  the 
time  her  liability  is  under  considera- 
tion :  Jay  v.  Eobinsoti,  25  Q.  B.  D.  467. 

(»)  S.  14.  A  judgment  against  « 
married  woman  which  remains  unsatis- 
fied by  reason  of  her  baring  no  separat* 
estate  is  no  bar  to  an  action  against  th< 
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The  husband  and  wife  may  be  jointly  sued  in  any  such 
case  where  the  plaintiff  seeks  to  establish  his  claim,  either 
wholly  or  in  part,  against  both  of  them.  If  the  husband, 
whether  sued  separately  or  jointly  with  his  wife,  is  success- 
ful, he  will  be  entitled  to  judgment  for  the  costs  of  his 
defence,  whatever  may  be  the  result  of  the  action  against 
the  wife.  If  in  a  joint  action  it  appears  that  the  husband  is 
liable  wholly  or  in  part,  the  judgment,  to  the  extent  of  the 
itraount  for  which  the  husband  is  liable,  will  be  a  joint 
judgment  against  the  husband  personally,  and  against  the 
wife  as  to  her  separate  property  ;  as  to  the  residue,  if  any, 
of  the  amount  recovered,  the  judgment  will  be  a  separate 
judgment  against  the  wife,  as  to  her  separate  property 
only  {t). 

Before  taking  leave  of  the  Act,  we  may  add  that  it  saves 
existing  settlements,  and  also  the  power  to  restrain  a  mar- 
tied  woman  from  anticipation,  with  certain  exceptions  (u). 
h  also  provides  for  the  performance  of  the  duties  of  executrix 
aid  administratrix  by  a  married  woman  as  though  she  were 
ft/eme  sole  (x). 

Finally,  a  married  woman  is  by  the  Act  placed  under  a 
iability  to  the  parish  for  the  maintenance  of  her  husband, 
ehildren,  and  grandchildren,  similar  to  that  already  imposed 
ipon  the  husband,  who  will,  however,  still  remain  liable  for 
ihe  support  of  his  children  and  grandchildren  (y). 

It  will  be  observed  that  the  Act  does  not  directly  deal 
nth  the  question  of  the  husband's  liability  for  the  debts  or 

.usband.   He  cannot,  however,  be  made  the  effect  of  s.  5,  see  In  re  Stonor^s 

table  for  ante-nuptial  simple  contract  Tncsts,  24  Ch.  D.  195,  approved  in 

lebts  which  accrued  due  against  the  In  re  IFhittaker,  34  Id.  227;  In  re 

ife  more  than  six  years  before  action  Qiieade's   Trusts,  54    L.  J.  Ch.  786  ; 

"Ught.      Though  marriage  fixes  the  Smith   v.  Whitlock,  55   L.  J.    Q.  B. 

te  of  the  husband's  liability,  the  date  286  ;    Hancock  v.  Hancock,  38  Ch.  D. 

'>ra  which  the  Statute  of  Limitations  78      (disapproving     In     re     Qiteade's 

lusis  not  so  fixed:  5ec^- V.  Pt^jw,  23  Trusts,    supra);     Stevens    v.    Trevor- 

■  B.  D.  316.  Garrick,  (1893)  2  Ch.  307. 

;0  S.  15.  (x)  S.  18. 

.«)  S.  19.    As  to  the  effect  of  this  (y)  Ss.  20,  21. 

(.tion  as  exempting  settlements  from 

B.C.L.  Y  Y 


— during 
covertura. 


C90 


CONTRACTS  WITH   NON-MERCANTILE   PERSONS. 


contracts  of  his  wife  incurred  or  entered  into  during  cover- 
ture, which  must  therefore  be  answered  by  a  reference  to  the 
rules  of  common  law  as  laid  down  in  decided  cases,  subject 
to  some  possible  statutory  qualification. 

The  wife,  being  by  marriage  divested  of  her  property  and 
rendered  incapable  (except  sub  moclo)  of  acquiring  and  re- 
taining any,  could  not,  in  reason,  be  held  liable  upon 
contracts  ostensibly  entered  into  with  her ;  and  accordingly, 
at  common  law,  a.  feme  covert  was  incompetent  to  enter  into 
a  contract,  save  as  the  agent  of  her  hupband  (z).  "A  con- 
tract made  by  a  wife  during  coverture  is  mdeed  a  bargain 
by  her  on  behalf  of  her  husband"  (a).  Such  a  contract, 
if  unauthorised  by  him,  was  altogether  void  ;  it  could  give 
no  right  of  action  to  the  wife  (b),  nor  impose  a  several 
liability  upon  her  (c). 

The  leading  case  on  this  point  is  the  celebrated  case  OJ  : 
Manby  v.  Scott  id),  where  it  was  held,  1.  That  husbands  ar( 
bound  to  supply  their  wives  with  necessaries ;  2.  That  th 
contract  of  a  married  woman  is  merely  void  as  far  as  she  i: 
concerned  by  our  law ;  3.  That  if  the  wife  purchases  goods 
and  the  husband  by  any  act,  precedent  or  subsequent 
ratifies  the  contract  by  his  assent,  the  husband  shall  b< 
liable  upon  it ;  whereas  the  husband  is  not  liable  in  respec 
of  a  contract  made  by  his  wife  without  his  assent  to  it,  am 
a  party  seeking  to  charge  him  in  respect  of  such  a  contrac 
is  bound  to  prove  either  an  express  assent  on  his  part,  o 


[£)  If  A.  and  B.  live  together  as 
man  and  wife,  although  not  really  so 
related  to  each  other,  A.  may,  even 
after  the  connection  has  been  severed, 
be  liable  on  B.'s  contracts;  whether 
he  is  so  or  not  will  usually  depend  upon 
the  proof  of  agency:  Ryan  v.  Sams, 
12  Q.  B,  460. 

(rt)  Per  Bramtcell,  B,,  De  Wahl  v. 
Brattne,  1  H.  &  N.  182. 

(6)  See,  however,  ante,  p.  677. 

\e)  Judgm.,  9  Exch.  429  ;  Com. 
Dig.  "Bar.  and  Feme"  (Q).  See 
Umith    V.    Flotner,    15    East,   607  ; 


13  R.  R.  536  ;  Saunckrson  v.  Griffith 
5  B.  &  C.  909  ;  Dick  v.  Tolhatuai, 
H.  &  N.  695. 

In  Iieiis  V.  Butkr,  7  E.  &  B.  155 
a  married  woman  who  had  been  take 
in  e.Kecution  on  a  judgment  obtaint 
against  husband  and  wife  for  the  dtl 
of  the  latter  dum  sola  was  ordered  i 
be  discharged  from  custody,  thei 
being  no  evidence  to  show  that  st 
had  separate  propertv.  See  Ex 
Butler,  1  H.  &  C."  637  ;  l''"^'' 
Canning,  L.  R.  2  C.  P.  241. 

((/)  1  Lev.  4  ;  2  Sm.  L.  C.,9thed.,46 


i 
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circumstances  from  which  such  assent  is  to  be  implied  (e), 
and  hence  it  is  generally  said  that  the  wife  can  only  contract 
>as  agent  for  her  husband  (/).  "  The  authority  of  a  wife  to 
pledge  the  credit  of  her  husband  is  a  delegated,  not  an 
inherent  authority.  If  she  binds  him,  she  binds  him  only 
as  his  agent"  {g). 

How  far  the  first  resolution  in  Manhy  v.  Scott  (Ii)  will  be 
supported  in  the  future  in  the  face  of  recent  legislation 
must  remain  uncertain  until  the  point  is  determined  by 
[judicial  decision  (i).  We  have  seen  (k)  that  a  married 
iwoman  is  now  capable  of  entering  into  and  becoming  liable 
upon  contracts  (l)  to  the  extent  of  her  separate  property, 
iwhich  she  will  continue  to  hold  after  marriage  as  absolutely 
as  she  did  before  as  far  as  her  husband  is  concerned  {m)  ; 
and  further,  that  every  contract  entered  into  by  a  married 
SFoman  will  for  the  future  be  deemed  a  contract  entered 
Into  by  her  with  respect  to  and  to  bind  her  separate 
property,    unless  the  contrary  be  shown  (n).     Prior  to  the 

Ijommencement  of  the  Act  the  onus  lay  upon  the  plaintiff 
K)  show,  in  cases  where  credit  was  given  to  the  wife,  that 
ler  contract  was  entered  into  with  reference  to  her  separate 
•state  (o)  ;  but  this  rule  has  now  been  expressly  abolished 
)y  the  Act.  It  seems  probable,  however,  that  this  pre- 
umption  is  confined  to  cases  where  credit  has  been  given 
0  the  wife  alone,  and  where  a  remedy  is  sought  against 
ler  estate  only,  and  that  w^here  it  is  sought  to  charge  the 
lusband  for  liabilities  contracted  by  the  wife  as  his  agent 

[e)  Per  LittUdale,   J.,    3   B.    &  C.  D.  354,  it  seems  to  have  been  assumed 

■'>i.  that  the  recent  legislation  has  made 

if)   Judgm.,   Johnston   v.  Sumner,  no  change. 
H.  &  N.  265-6;  Co.  Litt.  112  a;  (li)  Ante,  p.  682. 

■ra.  Dig.  "  Bar.  and  Feme  "  (D.  1) ;  {I)    45  &  46  Vict.  c.  75,  s.  1,  subs.  1. 

r  BUicliKtone,  J.,  Stevenson  v.  Jfardie,  (wt)  S.  2. 

W.  Bla.  873  ;  Smout  v.  Ilbenj,  10  (n)  S.  1,  subs.  3. 

•  &  W.  1,  cited  ante,  p.  616;  Zonff-  (o)  Johnson  v.  Gallagher,  3  De  G. 

Idy.  Hollidai/,  6  Exch.  761.  F.  &  J.  514,  515;  London  Chartered 

[;/)  Judgm.,  3  Q.  B.  D.  435.  JBank  of  Australia  v.  Lempricre,  L.  R. 


i 


(A)  Ubi  supra.  4  P.  C.  591. 

(i)  In  W'ilson  V.  Glossop,  20  Q.  B. 
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the  old  common  law  principles  will  still  remain  in  force. 
Assuming,  therefore,  that  a  husband  is  still  bound  to 
supply  his  wife  with  necessaries,  and  that  in  consequence 
she  may  still  have  an  implied  authority  from  the  law  to 
pledge  his  credit  for  such  things  without  his  express  assent^ 
it  becomes  important  to  consider  what  are  "  necessaries,' 
and  what  are  the  circumstances  under  which  she  has  sue! 
authority. 

Now,  in  the  first  place,  the  word  "  necessaries  "  has  a  verj 
wide  application.  "  The  word  '  necessaries  '  "  in  its  lega 
sense,  as  applied  to  a  wife,  "merely  means  something 
which  it  is  reasonable  that  she  should  enjoy  "  {})).  Thif 
being  so,  the  cu'cumstances  under  which  a  feme  covert  hai 
an  implied  authority  to  bind  her  husband  for  necessaries  {q 
may  be  thus  classified  (?•) : — 

1.  In  the  first  place,  whenever  the  husband  and  wife  an 
living  together,  and  the  husband  provides  the  wife  witl 
necessaries,  the  husband  is  not  bound  by  contracts  of  th 
wife,  even  for  necessaries,  unless  there  be  reasonabl 
evidence  to  show  that  the  wife  has  made  the  contrac 
with  his  assent  (s),  ex.  gr.,  if  he  has  seen  her  habituall 
wearing  expensive  articles  of  dress  without  expressin 
disapprobation  (t),  or  if  he  has  adopted  and  ratified  he 
act  (»). 


(p)  Per  Thesiger,  L.  J.,  Ottaway  v. 
HamUton,  3  C.  P.  D.  401,  which 
shows  that  a  suit  for  a  separation  may 
be  a  "  necessary  "  because  a  wife  stands 
in  need  of  protection  from  the  cruelty 
of  her  husband,  and  a  suit  for  dissolu- 
tion of  marriage  may  be  e(jually  a 
*'  necessarj'  "  when  to  cruelty  is  super- 
added adultery. 

{q)  As  to  what  are  necessaries,  see 
Hunt  V.  De  Blaquiere,  5  Bing.  550  ; 
Chappie  V.  Cooper,  13  M.  &  W.  252  ; 
Grindill  v.  Godmond,  6  Ad.  &  E.  755  ; 
per  Lord  Brottgham,  C,  Hotcard  v. 
Bighyy  2  01.  &  F.  679,  and  cases 
infra. 

(r)  See  the  j  adgment  in  Johmton  v. 


Simner,  3  H.  &  N.  261. 

An  epitome  of  the  law  as  to  tl 
husband's  liability  for  necessaries  su 
plied  to  the  wife  is  given  by  Lo 
JfoU,  0.  J.,  in  EtherbigtoH  v.  Pane 
1  Salk.  118. 

(»)  Per  Bayley,  J.,  3  B.  &  C.  63. 
Seaton  v.  Benedict,  6  Bing.  28 ;  2  Si 
L.  C,  9th  ed.,  512;  Spreadbury 
Chapman,  8  Car.  &  P.  371  ;  Holt 
Brim,  4  B.  &  Aid.  252,  "themargiK 
note  of  which  is  deficient;"  per  Lo 
Blackburn,  Debmham  v.  Mellon, 
App.  Cas.  27. 

(t)  Per  Best,  C.  J.,  5  Bing.  81  ; 
Sm.  L.  C,  9th  ed.,  515. 

(tt)   West  V.  Wheeler,  2  C.  &K.  71 
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In  Montague  v.  Benedict  (x),  which  is  a  leading  authority 
upon  this  part  of  the  subject,  the  action  was  for  goods 
sold  and  dehvered.     It  appeared  that  the  plaintiff  was  a 
jeweller,  who,  in  the  course  of  two  months,  had  delivered 
rticles  of  jewellery  to  the  defendant's  wife  amounting  in 
value  to   831. ;   the   defendant  was   a   certificated   special 
pleader,  living  in  a  ready-furnished  house,  of  which  the 
annual  rent  was  2001. ;  he  kept  no  manservant ;  his  wife's 
fortune,  upon  her  marriage,  was  less  than  4,0001. ;  she  had, 
at  the  time  of  her  marriage,  jewellery  suitable  to  her  con- 
dition ;  and  it   was   proved   that    she   had  never  in   her 
husband's  presence  worn  any  of  the  articles  furnished  by 
the  plaintiff.     It  appeared  also  that  the  plaintiff,  when  he 
went  to  the  defendant's  house  to  ask  for  payment  of  his 
bill,  always  inquired  for  the  wife,  and  not  for  the  defendant. 
It  was  held,  that  the  goods  for  which  the  plaintiff  sued 
were  not  necessaries,  and  that,  as  there  was  no  evidence 
of  any  assent  of  the  husband  to  the  contract  made  by  his 
wife,  the  action  could  not  be  maintained.     "If,"  remarked 
Bayley,  J.,   "a  tradesman   is   about   to   trust   a   married 
woman  for   what   are   not   necessaries,  and  to  an  extent 
beyond  what  her  station  in  life  requires,  he  ought  in  com- 
mon prudence  to  inquire  of  the  husband  if  she  has  his 
consent  for  the  order  she  is  giving;  and  if  he   had   so 
nquired  in  this  case,  it  is  not  improbable  that  the  hus- 
and  might  have  told  him  not  to  trust  her." 
Again,  where  the  husband  and  wife  are  living  together, 
n  regard  to  orders  given  by  the  wife  in  those  departments 
>f  her  husband's  household  which  she  has  under  her  con- 
rol  the  jury  may  infer  that  the  wife  is  the  agent  of  her 
lusband,  unless  or  until  the  contrary  appear  iy).     So  for 

[x)  3  B.  &  C.  631  ;  2  Sm.  L.  C,       explained  by  Bramicell,  L.  J.,  5  Q.  B. 

th  ed.,  504.  D.,  at  p.  399  ;  Jolly  v.  Rees,  15  C.  B., 

iy)  Per  Lord  Abinger,  C.  B.,  Free-       N.  S.,  628,  approved  and  followed  in 


I 


^one  V.  Butcher,  9  Car.  &   P.  647 

nd  in  Emmett  v.  Xorton,  8  Id.  510 

iddock  V.  Marsh,  1  H.  &  N.  601 


Bebenham  v.  Mellon,  5  Q.  B.  D.  394, 
398,  402 ;  6  App.  Cas.  24,  33. 
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articles  necessary  for  the  wife,  such  as  clothes,  if  the  order 
is  given  by  the  wife,  and  she  is  living  with  her  husband, 
and  nothing  appears  to  the  contrary,  the  jury  do  right  by. 
inferring  the  agency ;  but  if  the  order  is  excessive  in  point 
of  extent,  or  if,  when  the  husband  has  a  small  income,  the 
wife  gives  extravagant  orders,  these  are  circumstances  from 
which  the  jury  would  infer  that  there  was  no  agency  {z). 
The  tradesman,  then,  who  supplies  goods  to  a  married 
woman  will  if  the  bill  is  one  of  an  extravagant  nature, 
such  as  the  husband  would  never  have  authorised,  run  the 
risk  of  losing  his  money,  because  from  the  extravagance 
of  the  order,  coupled  with  other  circumstances,  the  jm-y 
may  reject  the  inference  of  agency  (a).  "It  is  the  boun- 
den  duty  of  tradesmen  when  they  find  a  wife  giving  extra^ 
vagant  orders  to  give  notice  to  the  husband  immediately 
if  they  mean  to  hold  him  liable  "  (6). 

It  has  been  held  that  a  husband  is  not  liable  for  monej 
lent  to  his  wife,  although  it  be  afterwards  expended  by  her 
in  procuring  necessaries  for  which  the  husband  would  have 
been  liable  (c). 

2.  Where  husband  and  wife  are  living  together,  and  the 
husband  will  not  supply  his  wife  with  necessaries  or  the 
means  of  obtaining  them,  she  is,  by  our  common  law,  a1 
liberty  to  j)ledge  her  husband's  credit  for  what  is  strictly 
requisite  for  her  own  support  {d). 

"  Undoubtedly,"  said  Holroyd,  J.  (in  Montague  v.  Bene 
diet  (e),  already  cited),  "  the  husband  is  liable  for  neces 
saries  provided  for  his  wife  ivhere  he  neglects  to  provid 
them  himself.  If,  however,  there  be  no  necessity  for  thi 
articles  provided,  the  tradesman  will  not   be  entitled  t< 


W  lb. 

(a)  See  the  remarks  of  Lord  Abinger, 
C.  B.,  in  Freestone  v.  Butcher,  supra, 
as  qualified  bv  Farke^  B.,  in  Lane  v. 
Ironmongei;  13  M.  &  "W.  370  ;  Fhil- 
lipson  V.  Hayter,  L.  R.  6  C.  P.  38. 

{b)  Freestone  v.  JButcJin;  supra. 


(c)  Knox  V.  Buskell,  3  C.  B.,  N.S.: 
334.  As  to  this  case,  see  Lush,  ThI 
Law  of  Husband  and  Wife,  p.  338.    I 

(rf)  Per  Bat/fcy,  J.,  3  B.  &  C.  631: 
2  Sm.  L.  C,  9th  ed.,  507. 

{e)  3  B.  &  C.  636,  637;  2  Sn 
L.  C.,  9th  ed.,  609. 
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recover  their  value  unless  he  can  show  an  express  or  im- 
plied assent  of  the  husband  to  the  contract  made  by  the 
wife.  Where  a  tradesman  takes  no  pains  to  ascertain 
whether  the  necessity  exists  or  not,  he  supplies  the  articles 
at  his  own  peril ;  and  if  it  turn  out  that  the  necessity  does 

Inot  exist,  the  husband  is  not  responsible  for  what  may  be 
furnished  to  his  wife  without  his  knowledge.  Where  a 
tradesman  provides  articles  for  a  person  whom  he  knows  to 
be  •  a  married  woman,  it  is  his  duty,  if  he  wishes  to  make 
the  husband  responsible,  to  inquire  if  she  has  her  husband's 
authority  or  not,  for  where  he  chooses  to  trust  her,  in  the 
expectation  that  she  will  pay,  he  must  take  the  conse- 
quence if  she  does  not "  (/).  "  When  a  wife  is  living  with 
her  husband,  if  he  gives  her  nothing  but  the  shelter  of  his 
house,  she  would  have  a  right  to  provide  food  and  apparel 
for  herself  at  his  expense,  and  he  would  be  bound  to  pay 
tor  them ;  in  cases  such  as  these  a  wife  has  undoubtedly 
Dower  to  bind  her  husband  "  (g). 

1  3.  Where  the  husband  and  wife  are  living  apart  hy  mutual 
consent,  and  the  husband  makes  the  wife  a  sufficient 
ftllowance  for  her  support,  he  is  not  liable  to  a  tradesman 
or  goods  supplied  to  her ;  and  whether  the  tradesman 
ew  of  such  allowance  or  not  has  been  held  to  be  imma- 
(/?).  In  this  case,  accordingly,  the  question  for  the 
nry  will  be — Has  the  husband  given  the  wife  sufficient  for 
iccessaries  suitable  to  his  degree  }  If  so,  he  will  not  be 
iable  on  the  wife's  contracts  (i),  unless  proof  be  given  that 
le  has  sanctioned  or  adopted  them  (A-) .     It  has  been  held 

(/)  SeeJoUy  V.  Sees,  1 5  C.  B.,  N.  S.,  Gr.  624  ;  Howard  y.  Bigby,  2  CI.  &  F. 

28 ;  Heiieaux  v.  Tea/cle,  8  Exch.  680 ;  679 ;  Bizon  v.  Hurrell,  8  Car.  &P.  717. 
thins  V.  Cuncood,  7  Car.  &  P.  756  ;  (i)  Per  Lord  Ahinger,  C.  B.,  Emmett 

litley  T.  Griffin,  5  Taunt.  356.  v.  Norton,  8  Car.  &  P.  511 ;  Hodykin- 

(y)  Per  BramweU,  L.  J.,  Debenham  son  v.  Fletcher,  4  Camp.  70 ;  15  R.  R. 

Melhn,  5  Q.  B.  D.,  at  p.  398.  725  ;    Liddlow   v.    Wilmot,   2    Stark. 

[h)  Reeves.  Marquis  of  Cony  ngham,  X.  P.  C.  86;   19  R.   R.  684;    Wilson 

C.  &  K.  444 ;  Holder  v.  Cope,  Id.  v.  Smyth,  1  B.  &  Ad.  801. 
''i-     See  Reg.  v.   Flummer,  1  C.  &  (/t)  Waithman  v.  IFakeJield,  1  Camp. 

•  600 ;  Edwards  v.  Towels,  5  M.  &  120  ;  10  R.  R.  654. 
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that  the  authority  of  a  wife  to  pledge  her  husband's  credit  is 
no  greater  where  he  is  a  lunatic  than  it  is  if  he  be  sane  (t). 

"WTiere  the  husband  and  wife  are  living  separate,  we  must-j 
remember,  that  (as  observed  by  Ahhott,  C.  J.,  in  Main 
waring  v.  Leslie  (m)  )  there  is  no  presumption  that  the  wife 
has  authority  to  bind  her  husband  "  even  for  necessaries 
suitable  to  her  degree  in  life  ;  it  is  for  the  plaintiff  to  show 
that,  under  the  circumstances  of  the  separation  or  from  the 
conduct  of  her  husband,  she  had  such  authority.  The 
mischief  of  allowing  the  ordering  of  goods  by  a  married 
woman  Hving  apart  from  her  husband  to  be  prima  facie 
evidence,  so  as  to  charge  him  for  them,  would  be  incal- 
culable." 

In  Johnston  v.  Sumner  (n)  also,  the  Court  of  Exchequer 
stated  their  opinion  to  be  that,  in  the  case  now  under 
notice,  "  the  burthen  of  proof  is  on  the  person  who  has 
trusted  the  wife ;  and  that  when  the  husband  and  wife  are 
living  apart  the  wife's  authority  is  not  shown  where  it  is 
proved  she  is  living  apart  from  her  husband  by  mutual 
consent,  with  an  agreement  as  between  him  and  her  that 
she  is  not  to  pledge  his  credit,  and  with  an  allowance  not 
shown  to  be  inconsistent  with  that  being  the  real  inten- 
tion." As  well  in  the  case  here  put  as  in  that  presently 
considered,  viz.,  where  the  wife  leaves  her  husband  withoul 
his  consent,  it  would  seem  that  the  husband's  authority  tc 
pledge  his  credit  must  be  affirmatively  shown. 

Where  husband  and  wife  separate  by  mutual  consent,  the 
wife  making  terms  as  to  her  income,  and  that  income 
proves  insufficient  for  her  support,  she  has  no  authority  tc 
pledge  her  husband's  credit  (o). 


(^  ltichard«on  t.  Dm  Bois,  L.  E.  5 
Q.  B.  61.  See  Drew  v.  Nunn,  4  Q. 
B.  D.  689. 

(»n)  Moo.  &  M.  18;  Clifford  v. 
Laton,  Id.  101,  102. 

(n)  3  H.  &  N.  267,  268.    See,  as  to 


this  case,  2  Sm.  L.  C,  9tli  ed.,  620 
and  per  Lord  Selborne,  Debenhtm  ' 
Mellon,  6  App.  Cas.  p.  32 ;  B^ffiH  ▼ 
Bigtiell,  7  H.  &  N.  877,  879. 

\p)  Eastland  v.  Burchell,  3  Q.  B.  D 
432. 


MARRIED  WOMEN. 

It  is  clear  that  the  agency  of  the  wife,  when  living  apart 
from  her  husband,  to  bind  him  for  necessaries,  is  deter- 
mined by  her  adultery  (p). 

4.  If  the  husband  has  deserted  his  wife  (q)  or  turned  her 
out  of  doors,  or  has  caused  her,  from  reasonable  apprehen- 
ision  of  cruelty,  to  leave  him  (?•),  or  by  his  indecent  conduct 
ihas  precluded  her  from  living  with  him  (s),  and  does  not 
give  her  adequate  means  of  subsistence,  according  to  his 
idegree  in  Ufe  and  his  fortune,  the  law  in  general  (t)  regards 
her  as  his  agent  to  order  such  things  as  are  reasonable  and 
necessary  for  herself ;  but  it  gives  her  no  liberty  to  go  into 
lany  extravagance,  or  to  pledge  his  credit  for  anything 
beyond  what  would  be  reasonable  and  necessary  for  her 
subsistence  (u).  In  like  manner,  "  if  a  man  will  not 
receive  his  wife  into  his  house,  he  turns  her  out  of  doors  ; 
and  if  he  does  so,  he  sends  with  her  credit  for  her  reason- 
able expenses  "  (x).  If  a  husband  turns  his  wife  out  of 
doors,  or  conducts  himself  so  that  she  is  obliged  to  leave 
him,  it  is  a  legal  duty  upon  him  to  maintain  her  ;  and  if  he 
wll  not  himself  perform  that  duty,  she  has  power  to  pro- 
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(f)  Cooper  V.  Lloyd,  6  C.  B.,  N.  S., 
19.     See  Xeedham  v.  Bremner,  L.  E.. 

C.  P.  583.  Xor  can  a  husband  be 
lompelled  to  support  an  adulterous 
irife,  under  31   &   32  Vict.   c.   122, 

33  :  Galley  v.  Charman,  7  Q.  B. 
D.  89. 

{q)  See  Wilson  v.  Ford,  L.  R.  3 
l\.  63. 

(r)  Broicn  v.  AcJcroyd,  5  E.  &  B. 
19  ;  Rice  v.  Shepherd,  12  C.  B., 
'.   S.,  332  ;    Baker  v.  Sampson,    14 

B.,  N.  S.,  383. 

(s)    BazeUy  v.    Forder,    L.    R.    3 

B.  559,  562,  where  the  reasonable 

\penses  of  proi-iding  for  an   infant 

uder  seven  years  of  age,  of  which  the 

iie  had  the  legal  custody,  were  held 

be  within  the  above    rule    as    to 

cessaries. 

[t)  In  Johnston  v.  Sumner,  3  H.  & 
'.  266,  the  Court  observed,   "If  the 

isband  turns  his  wife  away,  it  is  not 

:reasonable  to  say  she  has  an  autho- 


rity of  necessity,  for  she  by  law  has 
no  property,  and  may  not  be  able  to 
earn  her  lining ;  but  we  should  hesitate 
to  say  that  if  a  labouring  man  turned 
his  wife  away,  she  being  capable  of 
earning,  and  earning,  as  much  as  he 
did,  or  if  a  man  turned  his  wife  away, 
she  having  a  settlement  double  his  in- 
come in  amount,  the  wife  in  such  case 
would  bind  the  husband." 

(m)  Per  "LoxAAbinger,  C.  B.,  Emmett 
V.  Norton,  8  Car.  &  P.  510,  and  in 
Bardie  v.  Grant,  Id.  516  ;  Hunt  t. 
Be  Blaquiere,  5  Bing.  557,  562  ;  per 
Bayley,  J.,  Montague  v.  Benedict,  3 
B.  &  C.  635  ;  2  Sm.  L.  C,  9th  ed., 
504 ;  per  Lord  Kenyan,  C.  J.,  Hodges 
V.  Hodges,  1  Esp.  441  ;  4  R.  R.  889 ; 
per  Lord  Ellenborough,  C.  J.,  2  Stark. 
X.  P.  C.  87  ;  Harris  v.  Morris,  4  Esp. 
41 ;  Houliston  v.  Smyth,  2  Car.  &  P.  22. 

{x)  Per  Lord  Eldon,  Rawlyns  T. 
Vandyke,  3  Esp.  250  ;  Reed  v.  Moore, 
5  Car.  &  P.  200. 
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vide  for  herself  at  his  expense :  that  is  to  say,  she  can 
pledge  his  credit  for  necessaries,  such  as  food,  apparel, 
lodgings,  and  perhaps  medicine  and  physic  {y). 

5.  But  although  "  the  law  presumes  that  the  husband 
will  furnish  necessaries  for  his  wife  so  long  as  she  is  a 
member  of  his  family,  and  that  he  undertakes  to  pay  for 
such  necessaries,"  yet  "  when  the  wife  volmitarily  abandons 
and  relinquishes  her  family,  by  this  conduct  she  renders 
herself  incapable  of  enjoying  the  before-mentioned  privilege, 
and  places  herself  without  the  pale  of  her  husband's  main- 
tenance ;  and  therefore  it  shall  not  be  presumed  that  the 
husband  has  entered  into  such  an  assumpsit  in  that  case  "  (z). 
A  tradesman,  therefore,  supplying  necessaries  to  the  wife 
whilst  h\Tng  apart  from  the  husband  against  his  will,  could 
not  recover  from  the  latter  («),  unless  proof  were  given  that 
he  had  assented  to  the  wife's  contract. 

6.  If  the  wife  be  living  in  open  adultery,  her  husband  is 
not  bound  by  any  contract  which  she  may  make  (b),  even 
for  necessaries  (c),  unless  there  be  e^4dence  of  authority 
from  him  (d),  or  of  condonation  on  his  part,  or  he  forgive 
her  and  receive  her  back  again  (e),  or  has  connived  at  the 
adultery  committed  by  her  (/). 

7-  It  is  enacted  by  the  stat.  20  &  21  Yict.  c.  85,  s.  26,  that 
where  upon  a  judicial  separation  "  alimony  has  been  decreed] 
or  ordered  to  be  paid  to  the  wife,  and  the  same  shall  not  boi 
duly  paid  by  the  husband,  he  shall  be  liable  for  necessaries 
supplied  for  her  use."  ! 

Although  in  general  it  is  upon  the  ground  of  agencjl 


(y)  Per  Branuccll,  L.  J.,  Debenham 
V.  Mellon,  b  Q,  B.  D.,  at  p.  398. 

(r)  Manly  \.   Scott,    1   Lev.  4   (ad 
finem) ;  2  Sm.  L.  C,  9th  ed.,  502. 

(a)  Hindlcy   v.    Marquis  of   West- 

meath,  6  B.  &  0.  200. 

lb)  Atkym  v.  Pearce,  2  C.  B.,N.S.763. 

\c)  Per  Lord  Abinger,  C.  B.,  Emniett 

T.  Norton,  8  Car.  &  P.  510;  Uardie 

T.  Grant,  Id.  512;  Gociery.  Hancock, 


6  T.  R.  603 ;  3  R.  R.  271 ;  Mwn^ 
V.  Martin,  Str.  647 ;  Mantcairing  t. 
Sands,  Id.  706. 

(rf)  See  per  Cockbum,  C.  J.,  Atki/ni 
V.  Fearce,  supra. 

(e)  See  Norton  v.  Fazan,  1  B.  ft  P- 
226 ;  4  R.  R.  785 ;  Cooper  v.  Lkjf^^ 
6  C.  B.,  X.  S.  519.  ! 

{/)  Wilson  V.  Glossop,  19  Q.  B.  Vi 
379  ;  20  Id.  354. 
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erely  that  questions  as  to  the  liability  or  non-liability  of 
[he  husband  in  respect  of  the  contracts  for  necessaries  of 
the  wife  have  been  discussed  (g),  yet  it  would  seem  that  this 
matter  may,  not  inaccurately,  be  regarded  from  a  somewhat 
different  point  of  view ;  that  the  husband,  on  assuming  such 
character,  incurs  ipso  facto,  at  common  law,  certain  respon- 
sibilities quoad  the  wife,  the  nature  of  which  has  been  par- 
tially indicated  in  the  preceding  pages.  Thus  Alderson,  B., 
in  Read  v.  Legard  (h),  says : — By  the  marriage  contract,  the 
husband  takes  on  himself  the  duty  of  supplying  his  wife 
i\  ith  necessaries  ;  that  is  to  say,  the  wife  is  entitled  to  be 
supported  according  to  the  estate  and  condition  of  her 
lusband.  "If  she  is  compelled  by  his  misconduct  to 
H'ocure  the  necessary  articles  for  herself, — as,  for  instance, 
t  he  drives  her  from  his  house,  or  brings  improper  persons 
nto  it,  so  that  no  respectable  woman  could  live  there  (i), — 
iccording  to  the  decided  cases,  he  gives  her  authority  to 
)ledge  his  credit  for  her  necessary  maintenance  elsewhere, 
vhich  means  that  tlie  law  gives  that  authoriti/  by  force  of  the 
fdatioji  of  husband  and  icife.  So,  if  a  husband  omit  to 
nmish  his  wife  with  necessaries  while  living  with  him,  she 
Qay  procure  them  elsewhere,  otherwise  she  would  perish." 
md,  by  parity  of  reasoning,  "  if  the  husband  becomes 
onatic  by  the  visitation  of  God  and  therefore  unable  to 
rovide  his  wife  with  necessaries,  he  is  in  the  same  situation 
s  a  husband  omitting  to  furnish  them;   and  as  by  the 

:ation  which  he  originally  contracted  he  undertook  to 
iovide  her  with  them  himself,  he  becomes  liable  to  any 
trson  who  does  it  for  him  "  {k). 


i)  See  Judgm.,    3  H.   &  X.  265,  "The  true  principle  seems  to  be  that 

' ;  ante,  p.  691.  -when  a  man  mames   he  contracts  an 

')  6  Exch.  636.  obligation  to  support  his  wife  ;  aud,  in 

See  also  Judgm.,  Manhy  v.  Scott,  point  of  law,  he  gives  her  authority  to 

•^•v.  4;  2  Sm.  L.  C,  9th  ed.,  466.  pledge  his   credit  for  her  support,  if 

)  See   Aldis  v.    Chapman,   Selw.  circumstances  render  it  necessary,  she 

P.,  13th  ed.,  232.  herself  not  being  in  fault:  "  per  Tol- 

''■)  Per  AUhrson,  B.,  6  Exch.  642.  lock,  C.  B.,  Id.  ibid. 
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(Contracts  of 
Umatics. 


In  conformity  with  the  doctrine  above  laid  down,  a  hus- 
band has  been  held  liable  for  the  necessary  expenses  atten- 
dant on  the  decent  interment  of  his  wife,  who  at  the  time, 
of  her  death  was  living  separate  from  him,  although  such 
expenses  were  incurred,  and  in  the  first  instance  defrayed, 
by  the  plaintiff,  a  mere  volunteer,  without  any  prior  com 
munication  with  the  husband.  There  can  be  no  question, 
remarked  Jervis,  C.  J.,  in  the  case  here  alluded  to,  that  an 
undertaker  who  conducts  a  fmieral  may  recover  from  the 
executor  of  the  deceased  (having  assets)  the  reasonable  and 
necessary  expenses  of  such  funeral  without  any  specific 
contract,  the  liability  of  the  executor  resulting  from  the 
duty  imposed  upon  him  by  the  character  which  he  fills, 
regard  being  had  to  decency  and  to  the  comfort  of  others ; 
and  an  equal  responsibility  is  for  the  same  reasons  cast 
upon  the  husband  of  a  deceased  wife,  such  responsibility 
being  directly  referable  to  the  character  with  which  he  ie 
invested  (/). 

The  marital  relation  may  also  be  severed  and  determinec 
by  the  civil  death  of  the  husband  (?«)•  It  may  in  certeii 
cases  be  suspended  by  some  temporary  disability  cast  upon 
him  (n). 

" A  lunatic,  or  non  compos  mentis"  says  Blackstone  (o) 
"  is  one  who  hath  had  understanding,  but  by  disease,  grief 
or  other  accident  has  lost  the  use  of  his  reason."  In  pur 
suing  the  present  inquiry,  it  becomes  important  to  considei 
how  far,  by  the  defect  of  reason  here  pointed  at,  the  con 
tracts  of  a  lunatic  are  rendered  voidable  or  void. 

A  lunatic  is  liable  for  the  price  of  necessaries,  i.e.,  o 


{I)  Ambrose  v.  Kerriton,  10  C.  B, 
776  (recognising  Jenkitu  t.  Tucker, 
1  H.  Bla.  91) ;  Bradshaw  v.  Beard, 
12  C.  B.,  N.  S.,  344. 

(>w)  Belknap's  case,  Co.  Litt.  132  b; 
Judgm.,  Beard  v.  Webb,  2  B.  &  P. 
105.     See  Barden  v.  De  Keverberg,  2 


M.  &  W.  61. 

(m)  Spairow  v.  Cari'utfiers,  cited 
W.  Bl.   1197;    Hx  parU  Franks, 
Bing.  762 ;  Carrol  v.  Bleneotc,  4  Esf 
27.     See  Boffffctt  v.  Fritr,   11  Easi 
301. 

(o)  1  Bla.  Com.  p.  304. 
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goods  or  things  suited  to  his  state   and  degree,  actually 

dered  and  enjoyed  by  and  bond  fide  supplied  to  him  (j)). 
.  arther,  a  person  who  supplies  a  lunatic  with  necessaries, 
'iiowing  him  to  be  one,  can  maintain  an  action  against  him 

1  the  ground  of  an  implied  obligation  {q). 

With  regard  to  the  right  of  a  lunatic,  or  his  representa- 
ives,  to  rescind  an  executed  contract  entered  into  by  him 
lot  being  for  necessaries,  Moltoii  v.  Camroux  (?•)  must  be 

garded  as  the  leading  authority.  There,  a  lunatic  having 
purchased  of  a  life  assurance  company  certain  annuities, 
aid  having  paid  the  consideration  money  and  a  premium 
11  respect  thereof,  an  action  was,  after  his  death,  brought 

1  recovery  of  these  moneys  by  his  administratrix,  under 

lie  following  state  of  facts,  as  found  by  the  special  verdict : 

—At  the  time  of  the  granting  of  the  annuities  and  payment 

if  the  consideration  money  aforesaid,  the  intestate  was  a 

imatic  and  of  unsound  mind,  so  as  to  be  incompetent  to 

aanage  his  affairs,  but  of  this  the  society  had  not,  at  that 

ime,  any  knowledge  ;  the  purchases  of  the  annuities  took 

•lace  in  the  ordinary  course  of  business  ;  they  were  fair  and 

;  ond  fide  transactions ;  the  grantee  then  appearing  to  the 

I  ociety  to  be  of  sound  mind,  although  he  was  in  fact  of  un- 

iound  mind.     All  suspicion  of  fraud  or  unfairness  being 

hus  excluded,  the  question   was,  by   the  special  verdict 

l)Ove  abstracted,  broadly  raised — whether  the  mere  fact  of 

insoundness  of  mind,  not  apparent  at  the  time  of  the  con- 

lact  m  question,  was  sufficient  to  vacate  it,  albeit  executed 

y  the  grantee  by  payment  of  the  consideration  money,  and 

itended  bond  fide  to  be  executed  by  the  grantor  by  payment 

\P)  Baxters.  Earl  of  Portsmouth,  5  (r)  4  Exch.  17;  aflBrming  Judgm.  iu 

.  &  C.  170  ;  S.  C,  2  Car.  &  P.  178  ;  S.  C,  2  Exch.  487. 

^^n   V.   Buncombe,    9    Beav.   211.  In  Pricey:  Berrbtgton,^  Mac.  &cG., 

Y^Read  v.  Legard,  6  Exch.  636.  Cf.  Lord  Truro,  C,  expressed  a  doubt  as 

ISO  8.  2  of  the  Sale   of  Goods  Act,  to  whether  a  conveyance  executed  by  a 

■^93.  lunatic  was,  in  the  then  state  of  the 

<i)Rhod^,Inre,  44  Ch.D.  94,  disap-  law,  absolutely  void  in  the  absence  of 

■oving  the  dicta  in  Weaver,  Re,  21  Ch.  notice  and  fraud  (at  p.  498) . 

.  615. 
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of  the  annuity.     In  deciding  this  question,  the  Court  of 
Exchequer  Chamber  made  the  following  remarks  (s)  : — "  The 
old  doctrine  was,  that  a  man  could  not   set  up  his  ovmr 
lunacy,  though  such'  as  that  he  did  not  know  what  he  was 
about  in  contracting  (t) ;  and  the  same  doctrine  was  applied 
to  drunkenness  (ii).    It  is  true  that  there  are  some  exceptions 
in  the  old  authorities,  and  the  doctrine  is  not  laid  down 
uniformly  with  j)erfect  distinctness ;  but,  in  general,  it  was 
as  above  stated.     Modern  cases  have  qualified  it,  and  en- 
abled a  man  or  his  representatives  to  show  that  he  was  8<^ 
lunatic  or  drunk  as  not  to  know  what  he  was  about  when 
he  made  a  j)romise  or  sealed  an  instrument.     The  special 
verdict  hardly  shows  any  such  state  of  mind  ;  but,  even  ill 
it  did,  the  modern  cases  show  that  when  that  state  of  mind 
was  unknown  to  the  other  contracting  party,  and  no  advan- 
tage was  taken  of  the  lunatic,  the  defence  cannot  prevail^ 
especially  where  the  contract  is  not  merely  executory,  but 
executed  in  the  whole  or  in  part,  and  the  parties  cannot  be 
restored  altogether  to  their  original  position."     The  prin- 
ciple deducible  from  the  whole  case  may  be  thus  stated,  that 
*'  when  a  person  apparently  of  sound  mind,  and  not  known  ti 
to  be  otherwise,  enters  into  a  contract  for  the  purchase  ol 
property  which  is  fair  and  bond  fide,  and  which  is  executed 
and  completed,  and  the  property,  the  subject-matter  of  the 
contract,  has  been  paid  for  and  fully  enjoyed,  and  cannot 
be  restored  so  as  to  put  the  parties  in  statu  quo,  such  con- 
tract cannot  afterwards  be  set  aside  either  by  the  allegec 
lunatic  or  those  who  represent  him  "  {x). 


(«)  4  Exch.  19. 

\t\  See  Beren-let/s  eate,  4  Rep.  123 
b;  Go.  Litt.  247  b. 

(«<)  Post,  p.  704. 

(x)  Judgm.,  2  Exch.  603,  with 
which  ace.  Bearan  v.  M^DonneU,  9 
Exch.  309;  S.C.,  10  Id.  184. 

See  also  Dane  v.  Kirkwall,  8  Car. 
&  P.  679 ;  Brotcn  v.  Jodrell,  2  Car. 
&  P.  30  ;  Niell  v.  Morley,  9  Ves.  478 ; 


Alcock  V.  Alcock,  3  M.  &  Or.  268 
Tarbuck  v.  Bispham,  2  M.  &  W.  2 
Frost  V.  Beavan,  22  L.  J.  Chanc 
638 ;  Dretc  v.  Xumi,  4  U.  Ii.  D.  661 
"WTiere  an  action  is  brought  to  recove 
money  paid  under  a  contract  on  th 
ground  of  the  plaintiiFs  hinacy,  an 
the  issue  is,  whether  at  the  time  of  tli 
particular  transaction  the  fact  of  tli 
plaintiff's   insanity  was  knmcn  to  ih 
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The  Court  of  Appeal   in    The  Imperial  Loan  Company 
V.  Stone  iy)  decided  that  where  to  an  action  of  contract  the 
defendant  sets  up  a  plea  of  insanity  he  must  show  that  his 
insanity  was  known  to  the  plaintiff  at  the  time  of  the  con- 
act,  whether   such   contract  be   executed   or  executory : 
■  ^Vhen  a  person  enters  into  a  contract  and  afterwards  al- 
leges that  he  was  so  insane  at  the  time  that  he  did  not  know 
what  he  was  doing,  and  proves  the  allegation,  the  contract 
is  as  binding  on  him  in  every  respect,  whether  it  is  execu- 
trjry  or  executed,  as  if  he  had  been  sane  when  he  made  it, 
mless  he  can  prove  further  that  the  person  with  whom  he 
ntracted  knew  him  to  be  so  insane  as  not  to  be  capable  of 
understanding  what  he  was  about  {z).  .  .  .It  thus  appears 
hat  there  has  been  grafted  on  the  old  rule  the  exception 
hat  the  contracts  of  a  person  who  is  non  compos  mentis 
nay  be  avoided  when  this  condition  can  be  shown  to  have 
en  known  to  the  plaintiff "  (^)- 

The  old  rule,  referred  to  in  the  passage  quoted  from 
>?/,  L.  J.'s,  judgment  in  the  case  last  cited,  was,  that 
1  though  in  certain  cases  the  Crown  (&),  and  in  other  cases 
lersons  who  claimed  under  one  who  was  non  compos 
I  cutis,  could  set  up  the  disability,  the  man  himself  could 
lot  do  so.     The  exception  now  recognised   is  where   the 


"lr^> 


ibecility  of  mind  was  known  to  the  plaintiff.  A  deed 
i^eeuted  by  a  lunatic  during  a  lucid  interval  will  bind  him  (c). 
he  imbecility  of  mind  which  the  law  will  require  is  an 
-sential  privation  of  the  reasoning  faculties  or  an  incapacity 


iant,  evidence  will  be  admissible  (a)  Per  Fri/,  L.  J.,  at  p.  602. 

the  plaintiff's  conduct  upon  various  (b)  As  to  avoidance  of  act  bv  the 

asions,  both  before  and  after  the  date  Crown  on  inquisition  found,  see  Pope, 

the  particular  transaction,  with  a  Lunacv  Law,  2nd  ed.,  p.  248. 

w  to  showing  that  the   plaintiff's  (c)  Shelf.  Lunatics,  2nd  ed.,  p.  340  : 

■ladv  was  of  such  a  kind  as  woold  "All  acts  done  during  a  lucid  interval 

ke  itself  apparent  to  the  defendant  are  to  be  considered  done  by  a  person  per- 

the  time  when    the    parties  were  fectly  capable  of  contracting,  managing, 

iling  together :  ^e«ra«v.  J/''i)ow«e//,  and  "disposing  of   his   affairs   at  that 

Exch.  184.  period:"  per  Sir  W.  Grant,  M.  K., 

!')  (1892)  1  Q.  B.  599.  Hall  v.  Warren,  9  Ves.  610. 
,-)  Ver'LorAEsher,  M.  K.,  at  p.  601. 
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of  understanding  and  acting  with  discretion  in  the  ordinary 
affairs  of  life.  The  law  cannot  undertake  to  measure  tin 
validity  of  contracts  by  the  greater  or  less  strength  of  the 
understanding,  and  if  the  party  be  compos  mentis  the  mere 
weakness  of  his  mental  powers  does  not  incapacitate  him. 
Weakness  of  understanding  may,  however,  be  a  material 
circumstance  in  establishing  an  inference  of  unfair  practice 
or  imposition,  and  it  will  naturally  awaken  the  attention 
of  a  Court  of  Justice  to  every  unfavourable  appearance  ir 
the  case  (d). 

The  mere  existence  of  a  delusion  in  the  mind  ol 
a  person  making  a  disposition  or  contract  is  not  suffi. 
cient  to  avoid  it,  even  though  the  delusion  is  connectecl 
with  the  subject-matter  of  such  disposition  or  contract 
and  it  will  be  a  question  for  the  jury  whether  the 
delusion  did  in  fact  affect  such  disposition  or  contract  {e) 
So,  too,  though  a  man,  albeit  capable  of  transacting 
business  of  a  complicated  and  important  kind,  may  ye 
be  subject  to  delusions  so  as  to  be  unJ&t  to  make  t 
will,  still,  if  the  delusions  in  question  are  such  tha 
they  could  not  reasonably  be  supposed  to  have  affected 
the  dispositions  made  by  his  will,  the  will  will  Ix 
valid  (/). 

As  to  how  far  the  lunacy  of  a  principal  operates  as  i 
revocation  of  the  authority  of  the  agent,  reference  shoul* 
be  made  to  the  case  o{  Drew  v.  Nunn  (g). 

Intoxication       Although   formerly  the   intoxication  of   a    contracting 

^^'        party  was  held  to  afford  no  ground  for  repudiating  liabiht 

upon  a  contract  (//)  made  by  him  whilst  in  that  state,  th 

established  modern  doctrine  seems  to  be,  that  a  person  wh 

d)  Kent,  Com.,  1 2th  ed.,  toI.  2,  p.  JBanlt  v.  Goodfellow,  L.  R.  5  Q.  B.  641 

609 ;  see  per  Lord  Cranworth,  C,  6  (y)  4  Q.  B.  D.  689  ;  ante,  p.  696. 

H.  L.  Ca.  45.  (A)  Beverlefs  ease,  4  Rep.  125  i 

e)  /«»A-«w«v,  Jfom»,  14  Ch.D.  674.  per  Parke,  B.,  13  M.  &  W.  626;  C 

'/)  Smee  v.   Snue,  5  P.   D.   84  ;  titt.  247  a. 
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has  contracted,  even  by  deed  (i),  whilst  so  wilfully  intoxicated 
~  to  be  deprived  of  his  reason — as  not  to  know  the  conse- 
aences  of  his  act — may  successfully  dispute  his  liability  in 
1  L-spect  of  such  transaction,  particularly  if  the  other  con- 
tracting party  was  aware  of  the  condition  of  the  party  so 
incapacitated  (k). 

The  contract  of  a  man  too  drunk  to  know  what  he  is  about  is 
voidable  only,  not  void,  and  is  therefore  capable  of  being  rati- 
fied by  him  when  he  becomes  sober  (l) ,  and  if  so  ratified  will 
nid  him  to  perform  it.  And  it  seems  clear,  that  a  tradesman 
ho  supplies  a  drunken  man  with  necessaries  may  recover  the 
)rice  of  them,  if  the  party  keeps  them  when  he  becomes 
^ober  (?»).     It  will  further  be  remembered,  that  actual  fraud 
uight  plainly  be   evidenced   by  the   conduct  of  a  person 
aking  an  obligation  from  one  intoxicated  and  then  known 
V  the  contractee  to  be  so  (n). 

A  state  of  partial  intoxication  merely — less  in  degree  than 
hat  just  indicated — would  seem,  in  the  absence  of  fraud  and 
iiifair  dealing,  to  afford  no  defence  to  an  action  founded 
pen  contract  (o). 

Besides  the  various  grounds  of  incapacity  to  contract 
h-eady  mentioned,  some  others  occasionally  present  them- 
jlves,  to  which,  as  being  of  little  practical  importance,  a 

ief  allusion  will  suffice.  The  capacity  to  contract  may  in 
;gal  contemplation   be   wholly  destroyed   by  duress  {p).  Duress. 

•(i)  Per  Sir  W.  Grant,  M.  R.,  Coolie  132. 

Oayworth,  18  Ves.  15,  16 ;  11  R.  R.  (w)  Per  Follock,  C.  B.,  13  M.  &  "W. 

17;  followed  by  Sir  £'.-%rf*w  in  i\^a<7/e  625,   626.     Cf.   s.  2   of  the  Sale  of 

V,  3  Dr.  &  W.  64,  65  ;  Shaw^.  Goods  Act,  1893. 


\aekray,  17  Jur.  1045.  («)  Levy  v.  Baker,  Moo.  &  M.  106, 

'l)  Gore  V.  Gibson,  13  M.   &  W.  n.  {b)  ;  per  Parke,  B.,  13  M.  &  "W. 

;,   which   "was  no   doubt  rightly  626.     See  Sentance  v.  Fook,  3  Car.  & 

ided,  but  some  of  the  dicta  of  the  P.  1. 

idges  cannot  be  supported  in  all  their  (o)  See  the  authorities  cited  n.  («) 

Iness  since  the  decision  in  Molton  v.  supra  ;  per  Farke,  B.,   13  M.  &  W. 

■//iro«a:"  (ante,  p.  701)  :  i^er  Follock,  624,  626. 

.  Matthews  V.  Baxter,  L.  R.  8  Ex.  {p)  For  "  nil  consensui  tam  contra- 

^-  rium  est  quani  vis  atque  metus :  "  D. 

(0  Matthews  v.  Baxttr,  L.  R.  8  Ex.  50.  17.  116. 

B.C.L.  Z  Z 
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which  may  be  of  one  or  other  of  two  kinds  :  duress  per 
minas,  i.e.,  coercion  imposed  by  fear  of  loss  of  life  or  limb^i 
or  duress  of  imprisonment,  where  a  man  actuallj-  loses  his 
liberty  (q).     "With  reference  to  this  latter  kind  of  duress, 
Blackstone  tells  us  (r),  that  "  the  confinement  of  the  per- 
son, in  any  wise,  is  an  imprisonment.     So  that  the  keeping 
a  man  against  his  will  in  a  private  house,  putting  him  in 
the  stocks,  arresting  or  forcibly  detaining  him  in  the  streetj 
is  an  imprisonment.     And  the  law  so  much  discourages 
unlawful  confinement,  that,  if  a  man  is  under  duress  o| 
imprisonment   or    compulsion    by   an   illegal   restraint  ol 
liberty,  and  he  seals  a  bond  or  the  like,  he  may  allegd 
this  duress  and  avoid  the  extorted  bond.     But  if  a  man  b^ 
lawfully  imprisoned,  and,  either  to  procure  his  discharge 
or  on  any  other  fair  account,  seals  a  bond  or  a  deed,  thi« 
is  not  by  duress  of  imprisonment,  and  he  is  not  at  libertjj 
to  avoid  it."     There  can  be  no  doubt  that  duress  of  thi 
jyerson,  whether  evidenced  by  threats  or  by  imprisonment 
will  nullify  a  contract  executed  under  its  pressure  (s),  anc 
that  money  paid  in  pm*suance  of  such  contract  may  b< 
recovered   back   (t).     It  may,  perhaps,  be   considered  ai 
doubtful  whether  duress  of  goods  would  suffice  to  avoid  i 
contract   (u) — whether   if  the  signature  to  an  agi*eemen 
were  procured  by  a  threat  of  detention  of  a  person's  goods 
or  of  injury  to  them,  the  agreement  thus  signed  could  b' 
repudiated  by  the  party  so  coerced.     There  are  America] 
authorities  and  dicta  (x)  in  support  of  an  affirmative  answe 

(j)  1  Bla.  Com.  131  ;  post,  Book  III.  b  about  to  be  done  to  them,  or  if  9.>it 

(r)  1  Bla.  Com.  136.  act  which  it  was  the  duty  of  a  partv  t 

(«)  Supra ;    and    see    Cumming    v.  do  in  respect  of  them  be  refused  f 

Inee,    11    Q.    B.    112;     Edtcick    v.  be  done  unless  money  be  paid,  and  tb 

HawkeSf  18  Ch.  D.  199.  money  be  paid  under  protest  as  tfc 

(/)  Luke  de  Cadaval  v.    CoUiiis,   4  only  means  of  avoiding  the  immedial 

Ad.  k  E.    858;  cited  in   Thomas  v.  injury  which   would  result  from  tl; 

BroicH,  1  Q.  B.  D.  722.  detainer,   the    injurious  act,   or   tl 

(»/)  ButinC/y«M  V.  2%0OTfl«,  11  Exch.  wrongful  refusal,  the  money  80  paj 


878,  879,  the   Court  allude  to  cases      may  be  recovered  back-" 

■  ■    (x)  Kent,  Com.,  12thed.,  Td.8, 

613. 


as  deciding  that  "  where  goods  are  un- 
lawfully detained,  or  an  injurious  act 
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to  this  question,  but  in  our  own  Courts  the  weight  of  direct 
authority  is  somewhat  the  other  way  {y). 

The  following  additional  grounds  of  incapacity  to  contract  o" S*'"'^ 
ishould  also,  perhaps,  be  specified,  presenting  themselves,  1,  outuw  to 
in  the  case  of  an  alien  {z)  enemy,  who,  unless  duly  autho- 
irised  by  the  Crown  {a),  is,  from  considerations  of  expedience 
and  public  policy,  deemed  incapable  of  entering  into  a  valid 

otract  {h) ;  2,  in  the  case  of  an  outlaw,  who,  whilst  civilly 
is  under   certain   circumstances   (c)  incompetent  to 

•ntract ;  3,  in  the  case  of  an  attainted  felon  {d) .  In 
either  of  the  cases  here  mentioned,  however,  the  disability 
flowing  from  the  cause  indicated  seems  to  be  partial  only. 
It  is  laid  down  that  an  alien  enemy  or  an  outlaw  may  be 
sued  in  our  courts  upon  contracts  here  entered  into  by  him  (e). 


(y)  Skeate  t.  Beale,  11  Ad.  &  E. 
>83,  990  (with  which,  however,  cora- 
9are  Wakefield  v.  Neicbon,  6  Q.  B. 
B76,  280.  The  authorities  there  cited 
leem  to  show,  that  "money  extorted 
ty  duress  of  the  plaintiff's  goods, 
nd  paid  by  the  plaintiff  under  protest, 
nay  be  recovered  in  an  action  for 
poney  had  and  received  ").  See  also 
♦er  Coleridge,  J.,  Ashmole  \.  Wain- 
right,  2  Q.  B.  846.  "The  distinc- 
a    appears    to    be,    that  although 

■  mere  duress  of  goods  will  not 
lid  a  contract,  a  paj-ment  of 
iney  in  order  to  obtain  goods  im- 
perly  detained  is  not  a  voluntary 
\  raent,  and  is  therefore  recoverable 

k:"  2   Sm.  L.    C,  9th  ed.,  452. 

e   also  per  Farke,   B.,   Parker  v. 

>stol  and  Exeter  R.    C,  6   Exch. 

') ;  Oates  V.  Hudson,  6  Exch.  346 ; 

reen  v.  Buckett,  11  Q.  B.  D.  275. 

(-)  The  general  rule  is,  that  an  alien 

•e.,  an  alien  friend)  may  acquire  per- 

nal  rights    and    maintain    personal 

'ions  in  respect  of  injuries  to  them. 

.L  cannot  maintain  real  actions,  be- 

uise  he  cannot  hold  land  :  "  Judgm., 

',cks  y.   Purdag,  5  C.  B.  884.     An 

•:'n  friend  is  now  capable  of  holding 

1  and  personal  property  in  all  re- 

■  cts  as  a  British  subject,  by  yiitne  of 

Naturalisation  Act,  1870  (33  Vict. 


c.  14),  save  that  he  cannot  acquire 
property  in  a  British  ship  :  s.  14. 

(a)  See  Fenton  v.  Pearson,  15  East, 
419 ;  7  &  8  A'ict.  c.  66,  s.  6. 

(i)  Co.  Litt.  129  b  ;  Willison  v. 
Fattison,  7  Taunt.  439  ;  Brandon  v. 
Nesbitt,  6  T.  R.  23  ;  3  R.  E.  109  ; 
Bristow  V.  Towers,  Id.  35  ;  Brandon 
v.  Curling,  4  East,  410  ;  7  R.  R.  592 ; 
per  Lord  Ellenborough,  C.  J.,  Flindt 
V.  Watei-s,  15  East,  265,  266  ;  13 
R.  R.  457  ;  Casseres  v.  Bell,  8  T.  R. 
166.  See  a  plea  that  plaintiff  has 
become  an  alien  enemy  since  the  cause 
of  action  accrued  :  Alcinous  v.  Xggrin, 
4  E.  &  B.  217. 

As  to  the  validity  of  a  contract  with 
an  alien  who  before  its  performance 
becomes  an  enemy,  see  Cletnontson  v. 
Blessig,  11  Exch.  135,  141,  and  note 
to  that  case  :  T^er  Martin,  B.,  Be  Wahl 
v.  Brantie,  1  H.  &  N.  182;  Barrick  v. 
Buba,  2  C.  B.,  N.  S.,  563,  and  cases 
there  cited. 

{c)  Co.  Litt.  128  b.  See  Sowerby 
T.  Wadstcorth,  2  H.  &  C.  701.  Out- 
lawry has  been  abolished  in  civil  pro^ 
cedure  :  ante,  p.  191. 

{d)  Bullock  V.  Fodds,  2  B.  &  Aid. 
258  ;  20  R. R.  420. 

[e)  Loukes  v.  Holbeach,  4  Bing. 
419,  421  ;  Ramsay  v.  3FFonald,  1  "W. 
Bl.    30  ;     Banyster  v.    Trussel,    Ore. 
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Contracts  of 
executors 


Whilst  speaking  of  the  capacity  to  contract,  some  remarks 
nistratore.  must  be  directed  to  the  peculiar  position  occupied  by  an 
executor  or  administrator,  who  under  certain  circumstances 
may  contract  in  that  character  so  as  to  charge  or  benefit  the 
estate  which  he  administers,  entailing  thereby  no  personal 
liability  upon  and  securing  no  possibility  of  advantage  to 
himself — under  another  state  of  facts  may  find  that  he  is 
individually  answerable  in  respect  of  a  contract  made  or 
intended  to  be  made  by  him  in  relation  solely  to  the  assets 
of  his  testator  or  intestate. 

The  question — Under  what  cu'cumstances  may  a  personal 
representative  properly  contract  in  that  character  ?  is  one 
of  manifest  importance,  to  which,  however,  justice  cannot 
be  done  by  brief  discussion.  In  regard  to  it,  reference  musl 
be  made  to  standard  Treatises  and  to  decided  cases;  ol 
these  latter,  some  only  of  the  more  recent  or  important  will 
here  be  indicated. 

An  executor,  it  will  be  remembered,  derives  his  interest 
and  title  as  such  from  the  will  itself,  of  which  the  probate 
is  merely  operative  as  the  authenticated  evidence.  The 
property  of  the  deceased  vests  in  the  executor  from  the 
moment  of  the  testator's  death,  and  to  that  date  the  probata 
is  said  to  have  relation  (/).  An  executor,  therefore,  maj 
in  that  character  validly  contract  immediately  after  th< 
death  of  the  testator  has  occurred. 

An  administrator,  on  the  other  hand,  derives  title  fron 
the  letters  of  administration,  such  title,  however,  relating 
back  to  the  date  of  the  intestate's  decease  (g).    By  virtue  o 

Eliz.  516  ;   Com.  Dig.  "  Abatement  "  Salk.  302,  303  ;    Jf'ebb  v.  Adkint,  1 

(E.  3)  ;   Grijith  v.   Middleton,   Cro.  C.  B.  401,  406,  followed  in  Tarn  ^ 

Jac.  425,  ad  tin.  Comtnercial  Banking  Co.   of  Sjfthify 

(f)  Judgm.,  Pemberton  v.  Chapman,  12  Q.  B.  D.  294. 
7  E.  &  B.  217,  218  ;   Henaloe's  case,  9  "  Relation  mean-s  treating  a  thing  a 

Rep.  38  a  ;  Judgm., CMm»»i««  v.  Cum-  happening  at  some  preceding  time:  ; 

mim,  3  J.  &  L.  92,  93  ;    Roll.  Abr.  per  Maulc,  J.,  Graham  v.  Furber,  Ij 

"E-xecutors"    (A.),  vol,   1,   p.    917,  C.  B.  152.  I 

cited    Judgm.,    Easton    v.    Carter,    5  {g)  See  Crossfield  v.  Such,  8  Exch 

Exch.  14  ;   Wankford  v.  Wankford,  1  825  ;    Morgan  v.  Thomas,  Id.  302 
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this  doctrine  of  relation,  an  administrator,  on  becoming 
July  clothed  with  that  character,  will  sometimes  find  that 
he  is  in  legal  contemplation  constituted  party  to  a  contract 
antecedently  made,  and  is  entitled  to  sue,  or  liable  to  be 
> lied,  in  autre  droit  thereupon.  Thus  A.,  having  sent  goods. 
to  his  agent  abroad  for  sale,  died  intestate,  and  after  A.'s 
death  the  defendant  purchased  the  goods  from  the  agent, 
who  sold  them  for  the  benefit  of  the  intestate's  estate. 
Subsequently  to  the  sale,  the  plaintiff  took  out  letters  of 
itdministration  to  the  intestate,  and  then  sued  the  defen- 
dants for  the  price  of  the  goods  in  question ;  the  action  thus 
brought  was  held  to  be  maintainable,  in  conformity  with 
:he  doctrine  of  relation  above  stated,  and  with  the  rule  of 
aw,  that,  when  one  assumes  to  act  as  agent  for  another,  a 
subsequent  ratification  by  that  other  is  tantamount  to  a 
nior  command  (h).  So  where  money  belonging  to  an 
ntestate  at  the  time  of  his  death,  or  due  to  him  and  paid 
n  after  his  death,  has,  before  grant  of  administration,  been 
ipphed  by  a  stranger  to  the  payment  of  the  intestate's  debt 
md  funeral  expenses,  the  administrator  may  recover  it 
rom  such  stranger  as  money  had  and  received  to  his  use 
s  administrator  (/). 

Without  pausing  minutely  to  inquire  what  rights  of 
ction,  vested  in  the  deceased,  do  or  do  not  pass  to  his  per- 
onal  representatives  (an  inquny  which  could  not  be  here 
lursued  in  extenso),  the  general  rule  is  deserving  of  our 
lotice,  that  executors  or  administrators  may  be  regarded 
Ip  contracting  in  that  character  wherever  the  damages 
ecoverable  for  breach  of  the  particular  contract  would  be 
vailable  to  increase  or  would  go  to  diminish  (as  the  case 

[ec  Tarke,  B.,  Torsion  v.  Fether,  14  226 ;  Tharpe  v.  Sfallicood,  5  M.  &  Gr. 

](.  &  W.  854  ;    £odffer  v.  Arch,  10  760 ;  Fi/son  v.  Chambers,  9  M.  &  W. 

xch.  333  ;   Frosser  v.  IFagner,  1  C.  460  ;  ante,  p.  305. 

■  ,  X.   S.,  289 ;    Barnett  v.  Earl  of  {i)   Welchman  r.  Sturgis,  13  Q.  B. 

nildford,  11  Exch.  19.  552.     See  Vaughan  v.  Matthews,  Id. 

(A)  Fostm-  T.  Bates,    12   M.  &  W.  187. 
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may  be)  the  personal  estate  of  the  deceased  (k).  TMierej 
goods  are  ordered  of  the  deceased  in  his  Hfetime,  buti 
deUvered  subsequently  to  his  death  (/),  the  contract  to  pay] 
for  them  may  be  sued  upon  as  having  been  made  with  the 
personal  representatives.  Where  a  passenger  on  a  railway 
was  injm'ed  by  an  accident,  and  after  an  interval  died  iii| 
consequence  of  the  injury,  his  executrix  was  held  entitled! 
to  recover  from  the  railway  company  in  an  action  for 
breach  of  contract,  the  damage  to  deceased's  personal  estate 
arising  in  his  lifetime  from  medical  expenses  and  loss 
occasioned  by  his  inability  to  attend  to  business  (m). 

The  decision  just  referred  to  was  questioned,  although 
followed  as  binding,  in  Leggott  v.  The  Great  Northern 
JR.  C.  (n),  where  it  was  held  that  an  action  at  suit  of  an 
administratrix,  under  Lord  Campbell's  Act,  was  brought  in 
a  different  right  from  that  in  which  a  personal  representa-j 
tive  generally  sues  on  behalf  of  the  estate  of  the  intestate  a 
so  that  a  judgment  with  satisfaction  having  been  recovered 
under  the  statute,  the  plaintiff  was  not  estopped  from  re^ 
covering  in  another  action  damages  for  pecuniary  loss 
sustained  by  the  deceased  in  his  lifetime  consequential  on 
defendant's  negligence. 

In  a  later  case  the  general  proposition  was  laid  down  thai 
"  wherever  a  breach  of  contract  or  a  tort  has  been  com- 
mitted in  the  lifetime  of  a  testator  his  executor  is  entitled 


{k)  Cotcell  V.  JFattn,  6  East,  405  ; 
Judgm.,  Seath  v.  Chilton,  12  M.  &  W. 
637  ;  Webb  v.  Cowdell,  14  M.  &  W. 
820  ;  Grissell  v.  Robinson,  3  Bing.  N. 
C.  10;  Webster  v.  Spencer,  3  li.  & 
Aid.  360 ;  22  R.  R.  427.  An  action 
for  breach  of  promise  of  marriage 
will  not  survive  against  the  personal 
representative  unless  there  has  been 
special  damage,  which  must  be  to  the 
property,  not  to  the  person,  of  the 
promisee,  and  must  have  been  in  the 
contemplation  of  both  parties  at  the 
time  of  making  the  promise.  And 
even  then  the  action  will  only  lie  for  the 
special,  not  for  general,  damage:  Finlaij 


V.  Chirnay,  20  Q.  B.  D.  494.  CoD' 
versely,  no  action  can  be  brought  b] 
the  personal  representative  of  th< 
promisee  :  Chamberlain  v.  WiUiamicm 
2  M.  &  S.  408;  15  R.  R.  295 
Preface  v. 

(/)  Marshall  v.  Broadhurst,  iCt.l 
J.  403,  405,  recognised  per  Jhtrke 
B.,  2  M.  &  W.  191;  Werner  v.  Eui» 
phreys,  2  M.  ic  Gr.  853. 

(m)  Bradshaw  v.  Zaneashirt  am 
Yorkshire  B.  C,  L.  R.  10  C.  P.  189' 
followed  and  approved  in  Daly  v.  2>«*' 
lin,  Wicllotc,  and  Wexford  Bailwayi 
30  L.  R,  Jr.  514. 

{«)  1  Q.  B.  D.  599. 
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to  maintain  an  action,  if  it  is  shown  upon  the  face  of  the  pro- 
ceeding that  an  injury  has  accrued  to  the  personal  estate  "  (o). 
.  But  in  an  action  brought  by  the  plaintiff,  as  adminis- 
tratrix of  her  late  husband,  for  damage  caused  to  the 
intestate's  estate  by  reason  of  his  having  been  prevented 
from  following  his  business  by  injuries  caused  by  his 
having  been  run  over  at  a  level  crossing  by  an  engine  of 
the  defendants,  Denman,  J.,  said:  "  Some  of  the  expres- 
sions used  by  the  judges  in  the  case  of  Twy cross  v.  Grant  (p) 
seem,  no  doubt,  to  go  to  considerable  lengths,  but  those 
sxpressions  must  be  construed  with  reference  to  the  cause 
of  action  in  that  case;"  and  the  Court,  while  expressly 
flietinguishing  the  case  of  Bradshaiu  v.  Lancashire  and 
Yorkshire  R.  C.  (q),  on  the  ground  that  the  action  there 
W&B  based  on  contract,  held  that  the  action  before  them, 
being  founded  on  tort,  was  barred  by  the  maxim  "  Actio 
personalis  moritur  cum  persona  "  (r). 

If  a  party  contract  for  himself  and  his  executors  to  build 
\  house,  and  die  before  it  is  completed,  the  executors  must 
proceed  with  the  work,  at  the  risk  of  being  held  responsible, 
jua  executors  (s)  for  breach  of  contract  {t),  and  if  they  thus 
)roceed,  the  work  and  labour  will  be  done  by  them  as 
Kecutors,  they  may  recover  for  it  as  executors,  and  the 
damages  so  recovered  will  be  assets  in  their  hands  («)•     If> 

[o)  Per  Brett,  L.   J.,    Twycross  v.  But  it  would  seem  that   "all  con- 

ant,  4  C.  P.  D.  46,  distinguishing  tracts  for  personal  services  which  can 

■k  V.  Gurney,  L.  R.  6  H.  L.  377,  be  performed  only  during  the  lifetime 

2,  393.  of  the  party  contracting  are  subject  to 

\p)  Ubi  supra.  the  implied  condition,  that  he  shall  be 

:M  L.  R.  10  C.  P.  189.  alive  to  perform  them  ;   and  should  he 

"^)  Fulling  V.  Great  Eastern  R.  C,  die,  his  executor  is   not  liable  to  an 

Q.  B.  D.  110.     See  Phillips  v.  Horn-  action  for  the  breach  of  contract  occa- 

■'/,  24  Ch.  D.  439.  sioned  by  his  death :  "  per  Pollock,  C. 

^)  As  to  the  joinder  of  claims  by  or  B.,  Hall  v.  Wright,  E.  B.  &  E.  793, 

-linst  personal  representatives,  ante,  794.     Et    vide    Judgra.,    Taylor    v. 

123.  Caldwell,  3  B.  &  S.  835. 

t)  Quick  V.  Zndborrow,  3  Bulst.  30,  (m)  Per  Cur.,  Marshall  v.  Broad- 

ognised  1  M.  &  W..423  ;   per  Lord  hurst,   1  Cr.  &  J.  405;   Edwards  v. 

■tiger,  C.    B.,   Corner  v.    Shew,   3  Grace,  2   M.   &  W.    190;    per  Lord 

<fc  W.   353,   354;     JFentworth  v.  Abhiger,C.  B.,  Siboni  \.  Kirk  man,   1 

.'.-,10  Ad.   <fc  E.  i2;   Aspinall  v.  M.   &  W.   422.     See    Crosthwaitey. 

i'nke,  10  Bing.  51.  Gardner,  18  Q.  B.  640. 
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however,  money  be  lent  to  or  had  and  received  by  an 
executor  or  administrator  (x),  or  if  work  and  labour  be 
performed  for,  or  goods  be  sold  and  delivered  to  him  {y), 
the  personal  representative  will  be  held  to  have  contracted 
in  his  individual  character,  and  will  be  personally  hable. 
So  if  B.  (an  executor)  request  A.  to  forbear  suing  him  in 
respect  of  a  debt  due  from  the  testator,  and  promise  to  pay 
interest  thereupon,  such  promise  will  evidence  a  jtcrsonal 
contract  with  B.  To  make  him  liable  for  interest  a» 
executor,  a  contract  must  be  shown  hy  the  testator  to  pay 
interest  so  long  as  the  debt  should  be  forborne  {z). 

A.  contracted  with  the  plaintiff  that  plaintiff  should 
endeavour  to  sell  a  picture  belonging  to  A.,  and  that,  11 
he  succeeded  in  doing  so,  A.  should  pay  him  100/.  The 
plaintiff,  in  pursuance  of  this  agreement,  endeavoured  to 
sell  the  picture,  and  after  A.'s  death  actually  disposed  of 
it,  which  sale  was  (as  alleged  in  the  declaration)  confirmed 
by  the  defendant,  his  administratrix.  From  this  lattei 
party,  accordingly,  the  plaintiff  claimed  the  100/.  as  due 
to  him,  by  vu'tue  of  the  agreement  just  mentioned.  It 
was  held,  however,  that  the  defendant  would  not,  by 
merely  confirming  the  sale,  render  herself  liable  on  tha 
original  contract,  the  authority  conferred  by  which  on 
the  plaintiff  was  determined  by  the  death  of  A.,  although,) 
if  on  the  happening  of  that  event  the  administratrix  had 
ordered  the  sale,  that  would  clearly  have  evidenced  a  fresh 
employment  by  her  of  the  plaintiff,  and  have  rendered  her 
liable  to  remunerate  him  for  his  services  in  effectmg  it  {fl)\ 
The  true  nature,  then,  of  the  particular  contract  in  respeclj 


(x)  Athby  V.  Athby,  7  B.  &  C.  444  ; 
Waite  V.  Gale,    2  D.  &  L.  925. 

See  Blakesley  v.  Small  wood,  8  Q. 
B.  538;  Mardall  v.  TMlusson,  18 
Q.  B.  857  ;  JFatts  v.  Jieet,  9  Exch. 
696  ;  Chtnchill  v.  Bertraud,  3  Q.  B. 
568. 

(y)  Comer  v.  Shew,  3   M.   &  "W. 


350  ;  Eitchenman  v.  Skeel,  3  Exch.  49; 
See  Dior  v.  Hembroxc,  8  M.  &  W.  873. 

(r)  Bigncll  v.  Harpur,  4  Exch.  773, 
775  ;  Childs  v.  Motiins,  2  B.  &  B. 
460.  ^ 

(a)  Campanari  v.  Woodbunt^  13 
C.  B.  400 ;  23  R. R.  513. 
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whereof  it  is  sought  to  charge  a  personal  representative  in 
that  character,  must,  before  suing  upon  it,  be  carefully  and 
critically  examined  (h).  And  it  must  be  remembered  that 
a  mere  authority  is  determined  by  death,  whereas  death 
does  not  in  general  operate  to  revoke  or  dissolve  a  con- 
tact (c),  unless  for  personal  service  (d). 

In  cases  such  as  specified — where  one  of  the  contracting 

parties  is  invested  with  a  twofold  character,  his  private  and 

his  representative — the  effect  on  his  capacity  to  contract 

thence  resulting  is  not  so  marked  or  so  easily  traceable,  as 

n  some  of  the  other  mstances  previously  adverted  to.    That 

m  effect  is  produced  thereby  must,  however,  be  admitted, 

ind  is  not  the  less  true  because  in  some  cases  it  may  be  a 

aure  question  of  fact — and,  therefore,  for  the  jury — In  what 

character  did  executors  or  administrators  really  contract  (e)  ? 

Niih  reference  to   that  part  of    the  subject  immediately 

tefore  us,  I  will  merely  add,  that  the  power  of  an  executor 

leing    founded    upon    the   special   confidence   and   actual 

ppointment  of    the   deceased,  the   executor  is   therefore 

flowed  to  transmit  such  power  to  another  in  whom  he  has 

qual  confidence.     Consequently,  the  executor  of  A.'s  exe- 

utor,  if  the  latter  has  proved  the  will  (/),  is  to  all  mtents 

nd  purposes  the  executor  and  representative  of  A.  himself, 

nd  may  accordingly,  in  like  manner  as  the  executor  origi- 

lally  appointed,  contract  for  the  benefit  of  A.'s  estate  (</). 

,ff>)  ■Wehaveseeii(ant€,  p.  377),that,       B.  &  P.    124,  n.;  5  E.  R.  557  {c)  ; 
"  order  to  charge  an  executor  or  ad-       recognised  in  Fitzgerald  v.  Boehm,  6 


m. 


i\ 


II 


uistrator  upon  any   special  promise  Moore,  332  ;  arg.  JiaicUnson  v.  Shaw, 

answer  damages  "out  of    his   own  3  T.  R.  558;  1  R.  R.  768. 

itate,  the  agreement  on  which  such  {c)  Bradbury  v.  Morgan,  1  H.  &  C. 

ition  shall  be  brought  or  some  memo-  249,  256,  257. 

iidum  or  note  thereof  shall   be  in  (rf)  Farrow  v.  Wilson,  L.  R.  4  C.  P. 

ting,  and  signed  by  the  party  to  be  744. 

larged,  or  some  other  person' there-  (e)  Heath  v.  Chilton,  12  M.  &W. 

1*0  by  him  lawfully  authorised.  632 ;  Brassington  v.  Ault,  2  Ring.  177 ; 

Owing  to  the  community  of  interest  Turner  v.  Hardey,  9  M.  &  W.  770. 

'isisting  between  executors  or  admi-  (/)  Kaytony.  7?W>,  Cro.  Jac.  614; 

•rators,  they  are  precluded  from  con-  Wankford  v.  Wankford,  1  Salk.  308, 

ctingwith  each  other  in  such  cha-  309. 

ter:   Moffatt  v.  Van  Millengen,  2  ((f)  25  Edw.  3  st.  5,  c.  5. 
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The  executor  of  A.'s  administrator,  or  the  administrator  of 
A.'s  executor,  is  not,  however,  the  representative  of  A. ;  for 
an  administrator  is  merely  the  officer  of  the  ordinary, 
prescribed  to  him  by  Act  of  Parliament  (/t),  in  whom  the 
deceased  has  reposed  no  trust  at  all  (?).  Hence  it  is,  thai 
on  the  death  of  A.'s  administrator,  or  of  A.'s  executor,  if 
intestate,  or  whenever  the  course  of  representation  from 
executor  to  executor  is  interrupted  by  any  one  adminis- 
tration, it  is  necessary  that  an  administrator  de  bonis  non 
should  be  appointed,  who  will  thereupon  become,  in  law, 
the  sole  personal  representative  of  A.,  and  will  alone  be 
entitled  to  contract  in  respect  of  his  personal  estate  (A;). 

The  remarks  made  in  the  preceding  pages  have  been 
meant  as  suggestive  only  in  regard  to  the  effects  produced  or 
the  capacity  to  contract  by  various  ordinary  mercantile  re 
lations,  or  by  the  incidents  attaching  to  certain  persons  non 
mercantile.  A  brief  resume  of  the  j^rincipal  subjects  toucher 
upon  in  the  foregoing  Chapter  may  assist  perhaps  towards 
rendering  distinct  the  results  at  which  we  have  arrived- 
and  may  show  the  general  bearing  of  what  has  beeij 
now  said  upon  the  point  which  we  have  intended  to  eluci] 
date. 

In  the  first  place,  then,  it  will  have  been  noticed  that  th<l 
relation  of  principal  and  agent  rarely  so  operates  in  practic< 
as  to  render  wholly  nugatory  a  contract  apparently  bindinj 
on  some  party.  Where  this  relation  exists,  the  questioi 
usually  is  as  to  the  liability  of  the  principal  for  the  ac 
of  a  professing  agent,  or  as  to  the  liability  of  the  agen 


(A)  31  Edw.  3  St.  1,  c.  11. 

(»)  2  Bla.  Cora.  506. 

[k)  Id.;  miiott  V,  Kemp,  7  M.  & 
"W.  306 ;  Venables  v.  Ecut  India  Co., 
2  Exch.  633. 

A  person  who  deals  with  the  goods 
of  a  testator  as  agent  of  the  executor 
cannot  be  treated  as  executor  de  son 


tort :  Sykea  v.  Sykes,  L.  R.  5  C.  I 
113. 

Nor  is  the  executor  of  an  esecotn 
de  son  tort  liable  for  a  breach  of  coi 
tract  committed  by  the  person  wit 
whose  property  the  executrix  d6  sc 
tort  has  intermeddled :  WiUon 
Hodaon,  L.  R.  7  Ex.  84. 
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himself,  that  of  the  principal  being  admitted,  such  question, 
of  course,  requiring  for  its  solution  a  reference  to  those 
doctrines  of  the  law  of  agency  which  may  seem  applicable 
to  the  given  case. 

Where  the  relation  of  partnership  exists  between  indivi- 

oloals,  they  are,  as  heticeen  themselves,  in  many  cases  wholly 

incapacitated  from  contracting  at  law  by  reason  of  the  unity 

ind  identity  of  interest  (partners  being  joint  tenants)  which 

(ubsists  between  them.     In  regard  to  third  persons,  how- 

sver,  the  relation  of  partnership  may  introduce  a  question 

rach  as  this — whether  on  a  given  state  of  facts  the  firm  is 

Bound  or  the  individual  partner  who  contracted,  no  doubt 

ff  difficulty  arising  as  to  the  capacity  to  contract. 

t  On  inquiring   into   the    attributes   of    a   corporation  at 

M)inmon  law,  we  are  at  once  struck  by  the  fact,  that  it  can 

n  general  contract  only  under  its  common  seal,  exceptions 

0  this  rule  sometimes  occurring,  where  the  subject-matter 

if  a  contract  is  necessary  and  incidental  to  the  purposes  for 

?hich  the  corporation  was  created,  or  sometimes  where  it 

las  been  adopted  and  acted  upon  by  the  corporation,  or 

rhere  it  falls  within  the  words  of  the  statute,  charter,  or 

itters  patent,  by  virtue  of  which  the  body  corporate  was 

onstituted. 

It  might  readily  be  surmised  that  the  transfer  of  pro- 

erty  effected   by  bankruptcy  would   have  some  material 

ifluence  upon  the  bankrupt's  capacity  to  contract.     And, 

ccordingly,  the  power  to  contract  concerning  the  property 

f  one  who  has  been  adjudicated  bankrupt  will  in  general 

found  to  be  vested  in  his  trustee.    And,  further,  in  some 

w  cases  his  contracts  duly  authenticated  and  inimd  facie 

tlid  are  rendered  void  in  toto  by  the  express  words  of  the 

egislature. 

Amongst  disabilities  attaching  to  persons  non-mercantile, 
le  effect  of  infancy  on  the  capacity  to  contract  has  first 
en  noticed.     I  have  shown  that  it  is  essential  to  dis- 
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tinguisli  between  contracts  prejudicial  to  the  infant,  which 
are  deemed  absolutely  void,  and  contracts  not  necessarily 
or  presumably  prejudicial  to  him,  which  are  voidable, 
except  for  necessaries.  We  have  stated  also  what  is  the 
true  legal  meaning  of  this  term  "necessaries." 

The  position  of  a  married  woman  as  regards  contract  has 
next  been  discussed,  and  the  alterations  effected  therein  by 
recent  statutory  provisions  carefully  indicated ;  the  general 
result  being  that  the  capacity  of  the  wife  to  enter  into,  and 
to  become  liable  upon  contract,  is,  as  far  as  regards  her 
separate  property,  no  longer  interfered  with  by  coverture, 
though  the  husband  may  still  become  liable  upon  his  wife's 
contract  in  accordance  with  the  principles  of  the  law  of 
agency. 

The  effect  of  mental  imbecility  upon  the  contract  of  one 
labouring  under  it  has,  further,  been  examined.  As  already 
stated,  a  contract  entered  into  with  a  person  who  is  non 
compos  mentis,  whether  it  be  executory  or  executed,  cannot 
be  avoided  by  the  imbecile  unless  it  can  be  shown  that 
such  condition  of  mind  was  known  to  the  contracting 
party  of  .sound  mind.  A  contract,  however,  for  things 
necessary  for  his  subsistence,  or  suited  to  the  station  of  life 
in  which  he  moves,  cannot  be  avoided  by  the  imbecile,  for 
the  law  raises  an  implied  obhgation  (whi(5h  is  now  ai 
statutory  one)  to  pay  fer-the  same. 

Lastly,  we  have  seen  that  when  an  individual  clothetl 
witii  a  representative  character  enters  into  a  contract^ 
although  doubt  may  often  be  felt  respecting  the  character 
in  which  he  contracted,  his  capacity  to  contract  will  not  in 
general  come  in  question. 


CHAPTER    VIII. 

THE  MEASURE  OF  DAMAGES IN  ACTIONS  OF  CONTRACT  (a). 

If  a  contract  be  submitted  to  the  notice  of  a  pleader, 
dth  a  view  to  bringing  an  action  for  breach  of  it,  he  will, 
1  the  first  instance,  inquire  whether  such  contract  is  valid 
y  applying  to  it  tests  indicated  in  the  preceding  pages ; 
iould  he  satisfy  himself  on  this  point,  and  conceive  that  a 
Alt  of  action  in  truth  exists  and  is  enforceable,  he  may 
ill,  on  behalf  of  his  client,  deem  it  expedient  to  inquire 
hat  will  probably,  in  the  event  of  success,  be  the  amount 
I  compensation  to  be  awarded  by  the  jury.  Will  it  be 
ihstantial  or  nominal  only  ?  Is  it,  in  short,  worth  tchile 
•r  the  complainant  (regard  being  had  to  all  the  iacts  sub- 
litted)  to  incur  the  anxiety  of  litigation,  to  risk  the  chance 
■  defeat,  with  the  penalty  consequent  thereupon  in  the 
lape  of  costs  (h),  whilst  in  pursuit  of  a  favourable  verdict 
id  the  damages  which  are  to  crown  *it  ?     This  is  a  question 

much  importance,  a  partial  solution  of  which  will  be 

tempted  in  the  present  Chapter. 

The  term   '*  damages "   will  here   be  used   to  signify  a 

cuniary  compensation  for  breach  of  contract,  recoverable 

")  In  connection  with  this  Chapter  (b)    "  Costs  as  between  party  and 

uld    be    read    the    corresponding  party  are  given  by  the    law    as  an 

ition  of  the    next    Book,    entitled  indemnity  to  the  person   entitled  to 

The    Measure    of     Damages  —  in  them ;    they  are   not  imposed    as    a 

tions  of  Tort."  punishment  on  the  party  who    pays 

Vn  attempt   has  above  been  made  them,   nor  given  as  a  bonus  to  the 

exhibit    the   rules    applicable    in  party  who  receives  them  :"  per  5ram- 

imri/  cases  only  for  the  assessment  weU,  B.,  Harold  v.  Smith,  5  H.  &  N. 

lamages.  385.     See  R.  S.  C.  1883,  Order  Ixv. 
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by  action,  damages  being  of  three  kinds : — 1st.  Nominal 
damages,  which  occur  in  cases  where  the  Judge  is  bound 
to  tell  the  jury  only  to  give  such,  as,  for  instance,  where- 
the  seller  brings  an  action  for  the  non-acceptance  of  goods 
the  price  of  which  has  risen  since  the  contract  was  made  ; 
2ndly.  General  damages,  the  nature  of  which  is  stated  by 
Cressirell,  J.,  in  Rolin  v.  Steicard  (c).  They  are  such  as 
the  jury  may  give  where  the  Judge  cannot  point  out  anyl 
measure  by  which  they  are  to  be  assessed,  except  thei 
opinion  and  judgment  of  a  reasonable  man.  Srdly.  Speciall 
damages,  which  are  given  in  respect  of  any  consequences' 
"  reasonably  or  probably  "  arising  from  the  breach  of! 
contract  complained  of  (d). 

The  expression  "measure  of  damages"  yviW  be  used  asj 
synonymous  with  the  '  scale  '  or  *  rule  '  by  reference  to| 
which  damages  are  in  any  given  case  to  be  assessed ;  forj 
although,  on  an  ordinary  trial  at  Nisi  Prius,  the  act  o^ 
finding  the  damages  is  for  the  jury,  there  are,  nevertheless,! 
certain  estabhshed  and  recognised  rules  according  toj 
which,  under  particular  circumstances,  the  jury  ought  tO| 
find  (e).  I 

Li  the  first  place,  it  ordinarily  holds  true,  that,  in  anj 
action  for  breach  of  contract,  the  intention  or  motive  of  the 
party  charged  cannot  be  inquu-ed  into,  and  indeed  will  be 
irrelevant  to  the  issue  raised.  In  such  an  action  the  main 
questions  for  determination  will  be.  What  was  the  con- 
tract ?  Was  it  broken  by  the  defendant  ?  If  the  terms  of 
the  contract  be  ascertained,  and  its  breach  be  proved,  the 
only  other  inquiry  will  be  as  to  the  amount  of  damages  to  be 
auai'ded ;  and,  in  estimating  these  damages,  the  motive  or 
intention  of  the  defendant  will  be  immaterial.  The  good 
of  society  requires   that   contracts  mutually   assented  to 


(<•)  14  C.  B.  605.  100. 

[d)  Per  3Iai-tin,  B.,  Prchn  v.  Royal  {e)  Per   PoUock,   C.    B.,  Alder 

Jiank   of  Liverpool,  L.  R.  5  Ex.  99,       Keiffhley,  15  M.  &  "W.  120. 
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jhould   be  inviolably  observed   and  strictly  executed   (/). 

[f  a  man  expressly  covenants  or  on  proper  consideration 

oromises  to  do  an  act  which  he  would  not  otherwise  be 

jound  by  law  to  perform,  he,  by  his  own  deliberate  act, 

mposes  on  himself  a  responsibility  from  which,  it  would 

«em,  he  cannot,  in  the  absence  of  an  hiiplied  stipulation 

0  that  efifect  {(j),  as  where  the  intervention  of  the  act  of 

Jod  must   be   taken    to  have  been    contemplated    by  the 

)arties  Qi),  be  relieved  unless  by  the  consent  of  the  con- 

jractee,  or  by  act  of  the  legislature  (i) ,  or  of  the  Crown  (k) ; 

fknd,  should  he  commit  a  breach  of  his  covenant  or  promise, 

16  is  compellable  to  make  compensation  in  damages  to  the 

ontractor  {I).     Our  law  makes   a   broad    distinction,   in 

,egard    to    the    proper   measure   of    compensation   to   be 

.warded  to   a   plaintiff,  between  actions  of   contract  and 

.ctions  of  tort ;  and  while  it  permits  the  jury  in  the  latter 

ase  to  take  into  consideration  the  intention  of  the  offend- 

Qg  part}',  to  review  all  the  circumstances  of  the  case,  and 

0  apportion  the  damages  accordingly,  thus  to  some  extent 

ausing  the  verdict  to  operate  as  a  medium  for  punishment 

8  well  as  compensation  {in),  yet,  in  actions  of  contract,  the 

lotive  or  animus  of  the  defendant  is,  in  general,  entirely 

isregarded,  and  the  damages  should   be   limited  to  the 

euniary  loss  resulting  not  too  remotely  (n)  from  the  breach 

t  contract.     Such  is  the  rule  applicable  in  most  actions 

t  contract,  though  sometimes — ex.  gr,,  in  an  action  for 


11^ 


(/)    Piatt   on   Covenants,  pp.   25,  tary  of  State  for  India,  10  'K.  li.  d^ 

367. 

■i)  See  Hall  v.  Wright,  E.  B.  &  E.  [k)  For  instance,  a  declaration  of  war 

■:  Taylor  v.  Caldwell,  3  B.   &  S.  by  this  country  against  a  foreign  power 

■  ;  Appleby  v.  Myers,  L.  R.  2  C.  imports  a  prohibition  of   commercial 

'Jol  ;  Ffird  v.   Cotesicorth,  L.  R.  5  intercourse  with  the  subjects  of  that 

li.  o44,  548  ;  followed  in  Cnnnhig-  power :  Barrick  t.   Buba,   2   C.   B., 

/(  V.  Lunn,  3  C.  P.  D.  443;  Boast  N.  S.,  563,  and  cases  there  cited. 

Firth,  L.  E.  4  C.  P.  1.  {!)  Piatt  on  Covenants,  pp.  25,  26. 

/')  Boast  V.  Firth,  supra.  See  Howard  v.  Loregrove,  L.  R.  6  Ex. 

■)  "I  apprehend  that  nothing  can  43,    45;    Jones   v.   St.    John's   Coll., 

iler  void  a  valid  contract  except  an  L.  R.  6  Q.  B.  115. 

t  of  Parliament :  "  per  Martin,  B.,  (w)  Post,  Book  III,,  Chap.  5. 

il.  &  X.  182.     See  JFalsh  v.  Secre-  («)  Post,  p,  734. 
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breach  of  promise  of  marriage  (o) — a  jury  will  assume  to 
themselves  a  wide  latitude  and  discretion,  will  assume,  in 
some  sort,  to  punish  the  defendant,  as  well  as  to  compen- 
sate the  plaintiff. 

It  follows,  from  what  has  been  above  said,  that,  for  a 
bare  breach  of  contract  or  of  duty,  nominal  damages  {p] 
at  all  events,  will  be  recoverable  {q) ;  and  further,  thai 
where  an  agreement,  good  in  law,  stipulates  for  the  pay 
ment  on  a  day  named  of  a  specific  and  ascertained  sum 
one  of  the  parties  to  it,  the  prima  facie  measure  of  dama; 
will  be  the  precise  sum  thus  stipulated  to  be  paid  (r),^ 
together  with  interest  when  recoverable  (s).  "Where,  in, 
other  words,  an  action  is  brought  for  the  recovery  of  a 
fixed  pecuniary  demand  founded  upon  contract,  and  the 
plaintiff's  claim  is  unreduced  by  any  set-off  or  coimter- 
claim,  or  by  proof  of  a  partial  failure  of  consideration, 
the  measure  of  damages,  as  determined  by  the  act  of  the 
parties,  will  be  that  sum  which  the  defendant  has  under- 


(o)  See,  for  instance,  Smith  v. 
Woodfine,  1  C.  B.,  X.  S.,  660  ;  Berry 
y.  Ba  Costa,  L.  R.  1  C.  P.  331,  333, 
approved  in  Millington  \.  Loring,  6 
Q.  B.  D.  195. 

(p)  See  West  v.  Houghton,  4  C.  P. 
D.  197  (as  to  which  case  see  per 
James  and  Ziish,  L.JJ.,  Lloyd^s  v. 
Harper,  50  L.  J.  Ch.  140) ;  Hey  v. 
Wyehe,  2  G.  &  D.  569  ;  Browne  v. 
Frice,  4  C.  B.,  N.  S.,  598 ;  Rolin  v. 
Stexcard,  14  C.  B.  595;  Nichol  v. 
Besttcick,  28  L.  J.  Ex.  4 ;  Matthetcs 
V.  DUcotmt  Corp.,  L.  R.  4  C.  P. 
228. 

{q)  King  v.  Konnan,  4  C.  B.  884  ; 
Marzetti  v.  Williams,  1  B.  &  Ad.  415, 
424  (cited  Booriiuin  v.  Brown,  3  Q.  B. 
526 ;  8.  C,  11  CI.  &  F.  1  ;  and  Bell 
T.  Carey,  8  C.  B,  893)  ;  Cahill  v. 
Dawson,  3  C.  B.,  N.  S.,  106  ;  National 
Assur.  Ass.  v.  Best,  2  H.  &  N.  605  ; 
Steer  v.  Crowley,  14  C.  B.,  N.  S., 
337. 

Where  a  vendor  covenants  that  he 
has  eood  right  to  convey,  immediately 
on  we  execution  of  the  conveyance,  if 


he  has  not  such  right,  his  coveiutttii{ 
broken,  and  an  action  may  instantly  b« 
commenced  by  the  covenantee,  witnoat 
waiting  for  a  disturbance  of  his  posses- 
sion ;  for  an  eviction  does  not  constitute 
the  breach  of  the  covenant  in  question, 
but  is  consequential  damage  aiidnj^ 
therefrom :  Piatt  on  Covenants,  p.  311 ; 
per  Sir  J.  Mansfield,  C.  J.,  King  t. 
Jones,  5  Taunt.  426  ;  15  R.  R.  533. 

(r)  To  the  class  of  cases  here  indi- 
cated, the  remark  of  Lord  Mansfieli 
in  Bobinson  v.  Bland,  2  Burr.  1077, 
1086,  applies, — that  where  an  action 
is  brought  for  the  breach  of  a  con- 
tract for  the  payinent  of  money  onlf 
the  suit,  although  nominally  f<w 
damages,  does,  from  the  verj'  nature 
of  the  case,  become  a  suit  for  spettfie 
performance. 

(«)  '*  Xo  matter  what  the  amount  ol 
inconvenience  sustained  by  the  plaintifl 
in  the  ease  of  noft-paytneiU  of  money, 
the  measure  of  damages  is  the  interest 
of  the  money  only:"  per  Willes,  h, 
17  C.  B.  29. 
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taken  or  contracted  to   pay  (t).     Thus,  in   Lethbridge  v. 

Mytt.on(u),  the   defendant,  by  settlement  made  upon  his 

-narriage,  conveyed  estates  upon  certain  trusts,  and  cove- 

lanted  with  the  trustees  to  pay  off  incumbrances  upon  the 

Ijstates  BO  conveyed  to  the  amount  of  19,000Z.  within  a  year. 

;t  was  held,  that,  upon  the  defendant's  default  in  paying 

tff  these  incumbrances,  the  trustees  were  entitled  to  recover 

■gainst  him  the  whole  19,000Z.  in  an  action  of  covenant, 

Jthough  no  special  damage  was  laid  or  proved.     In  this 

ase,  however,  execution  was  ordered  not  to  issue  until  a 

ature  day  named  by  the  Court ;  and  Lord  Tenterden  inti- 

lated,  that  the   defendant   might   in   the   interim,  if  he 

fciought  fit,  make  application  to  a  Court  of  Equity,  where 

16  matter  could  be  better  and  more  satisfactorily  arranged 

lan  at  law. 

In  any  case  similar  to  the  preceding,  and  generally  in 
Q  action  for  the  non-payment  of  a  liquidated  sum,  the 
leasure  of  damages  will  be  the  sum  agreed  to  be  paid  by 
le  defendant  to  the  plaintiff.  If  the  precise  sum  due  and 
lyable  to  the  plaintiff  is  not  ascertained  by  the  contract, 
will  be  for  the  jury  to  say  how  much  has  been  proved  to 
)  due  to  the  plaintiff  at  the  time  of  bringing  the  action  (x). 
od,  in  either  of  these  cases,  interest  will  or  will  not  be 
coverable  according  to  the  nature  of  the  demand,  and 
e  manner  in  which  it  arose  (y) . 

If,  it  has  been  judicially  observed  (z),  a  man  pays  a  sum 
money  as  the  consideration  for  something  to  be  done, 
id  nothing  whatever  is  done,  so  that  in  technical  language 
e  consideration  wholly  fails,  as  a  general  rule,  he  may 
2over  back  the  money  he  has  paid  as  a  debt,  or  he  may 

')  See,  for  instance,  Ta^/lor  v.  Chi-  Exch.  889. 

'ter,  4-c.,  E.  C,  4  H.  &  C.  402.  (y)   The  cases  in  which  interest  is 

')  2  B.  &  Ad.  772  ;  Loosemore  v.  recoverahle  ;are  specified  at  the  end  of 

{ford,  9  M.  &  W.  657  ;  Hodgson  v.  this  Chapter.     See   Weeks  v.  Fropert, 

od,  2  H.  &  C.   649  ;  Re  Arthur,  L.  R.  8  C.  P.  427. 

Ch.  D.  603.  {z)  'Pev  Martin,  B.,  Brady  v.  Oastler, 

'•)   See    Walker  t.   Broadhurst,  8  3  H.  &  C.  121,  122. 

B.C.L.  3  A 


722 


THE   MEASURE   OF  DAMAGES, 


at  his  option  bring  a  special  action  upon  the  contract  anc 
recover  back  the  money,  and  also  damages  for  the  breach. 

And  again,  "  A  party  who  has  been  induced  by  fraudu 
lent  misrepresentation  to  purchase  a  given  article,  miles 
he  rescinds  the  contract  and  returns  the  thing  bought,  .  . 
can  only  recover  damages  to  the  extent  of  the  loss  he  ha 
actually  sustained.  He  cannot  recover  the  entire  price  h 
has  paid,  unless  the  thing  prove  wholly  worthless.  If  th 
thing  has  any  appreciable  value,  the  damages  must  h 
reduced  pi'o  tanto  "  (a). 

The  foregoing  are  simple  illustrations  of  the  mode 
measuring  the  damages,  and  equally  simple  is  the  rule  tha 
in  an  action  for  a  sum  certain  or  capable  of  being  reduced  i 
a  certainty,  the  damages  recoverable  for  detention  of  A 
debt  are,  at  common  law,  merely  nominal  (Jd),  and  tl 
amount  to  be  awarded  to  the  plaintiff  will,  due  regard  beii 
of  course  had  to  the  evidence  adduced,  be  purely  matter 
calculation.  Sometimes,  moreover,  the  law  itself  defini 
the  mode  of  computmg  the  amount  recoverable  in  an  actio: 
as,  for  instance,  where  the  plaintiff  sues  his  co-contractors  U 
contribution  (c),  or  where  the  claim  is  for  general  average  (« 

Hence  it  has  been  said  (e),  that,  "  in  contract,  the  measu 
of  damages  is  generally  matter  of  account,  and  the  damag 
given  may  be  demonstrated  to  be  right  or  wrong,"  i 
rule  most  frequently  applicable  being,  that  "the  amou 
which  would  have  been  received  if  the  contract  had  b© 
kept  is  the  measure  of  damages  if  it  be  broken  "  (/). 


(a)  Per  Cockburn,  C.  J.,  Twycross  v 
Grant,  2  C.  P.  D.  543. 

(i)  Xosotti  V.  Paye,   10  C.  B.   643 
Lowe  V.  Steele,  15  M.  &  "W.  380  ;  Gell 
V.  Burgess,  7  C.  B.  16. 

(c)  Batard  v.  Hawes,  2  E.  &  B.  287 
Boulter  v.  Peplow,  9  C.  B.  493,  508 
ante,  p.  307. 

(rf)  See  Hallett  v.  Wiffram,  9  C.  B 
580 ;  Atkinson  v.  Stephens,  7  Exch 
667. 

{e)  Per  J)e  Ch-ey,  C.  J.,  Sharpe  v 


Brice,    2   "W.    Bla.    942;   cited  aj 
Williams  v.  Currie,  1  C.  B.  845 

(/)  As  to  the  mode  of  compnl 
the  damages  in  an  action  for  freij 
see  per  Maule,  J.,  Cockburn  v.  Ale^i 
der,  6  C.  B.  814,  815,— in  an  action 
breach  of  charter-party,  see  Jonen- 
Adamson,  1    Ex.   V.   60;    DimecM- 
Corlett,  12  Moo.  P.  C.  C.  199  (wl  i 
also  are  discussed  the  rules  of  const 
tion  applicable  to  mercantile  contra( 
distinguished  in  Behn  v.   Burnett 
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take  a  simple  instance  of  this  : — A.  being  indebted  to  B.  in 
the  sum  of  500Z.  for  goods  sold,  gave  B.  a  bill  for  6001. 
drawn  by  himself  (A.)  to  get  discounted,  upon  these 
serms : — that  B.  should  retain  to  his  own  use  the  sum  of 
tOOZ.  and  the  discount,  and  should  pay  over  the  balance  to 
L  Here  the  measure  of  damages  in  an  action  by  A.'s 
issignees  against  B.  was  held  to  be  the  amount  of  the  bill 
nimis  the  100/.  and  discount  (g). 

The  last-mentioned  rule  flows  directly  from  the  funda- 
oental  principle  on  which  damages  are  awarded  by  our  law, 
iz.,  that  compensation  may  thus  be  made  to  the  party 
^ho  complains  of  breach  of  contract ;  sufficient  examples  of 
he  practical  working  of  this  elementary  doctrine  will  almost 
mmediately  present  themselves. 

Again,  in  written  contracts,  whether  special  or  simple,  i^^^f^*^^ 
i  not  unfrequently  happens  that  the  parties  themselves  "^^"^s^* 
Bsume  to  define  the  precise  amount  of  liability  which  shall 
3  incurred  for  breach  of  contract.     If  so,  and  if  it  appears 

Ft  the  amount  thus  specified  is  really  intended  (h)  as 
idated  (or  ascertained)  damages,  the  jury  will  be  relieved 
om  any  inquiry  touching  the  amount  of  compensation  to 
s  awarded  to  the  plaintiff ;  but  will,  under  the  direction  of 
e  Judge,  find  the  precise  sum  agreed  upon  and  stipulated 
be  paid  by  the  parties. 

Where,  however,  parties  agree  and  sufficiently  indicate 
eir  intention  that  a  specific  sum  shall  be  payable  by  way 


m 

ill 


is.  751,760,761;  Stanton \. Rich-  117  ;  cited  per  Crowder,  J.,  17  C.  B. 

'/«,  L.  R.  7  C.  P.  421,  436  ;    S.  C,  28.     See  BeveriU  v.  Furnell,  L.  R.  8 

nned,  L.  R.  9  C.  P.  890 ;  Feather-  C.  P.  475. 

V.  Wilkinson,  L.  R.  8  Ex.  122;  (A)  "The  cases  upon  the  suhject  of 

wart  T.  Sofferson,  L.  R.  6  C.  P.  penaltj-  or  liquidated  damages  are  very 

. — in  an  action  upon  a  policy  of  numerous.     The  result  of  them  seems 

ine    insurance,     Cator    v.     Great  to  be  this,  that  what  the  Courts  look 

stem  In^.  Co.  of  New  York,  L.  R.  at  is  the  real  intention  of  the  parties 

.  P.  552, — in  an  action  against  the  as    it    is    to  be    gathered    from    the 

ter  of  a  ship  for  not  taking  reason-  language  they  have  used :  "  per  Keat-  J 

care  of  the  goods  intrusted  to  him,  ing,  J.,   Lea  v.    Whitaker,   L.   R.   8  i 

"ra  V.  Henderson,  L.  R.  7  Q.  B.  C.  P.  73,  and  in  Magee  t.  Lavell,  L.  R. 

9  C   P   115 
')  Alder  v.  Keighley,  15  M.  &  W, 

3  a2 
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of  penalty  for  breach  of  contract,  our  Common  Law  Court: 
avail  themselves  of  the  8  &  9  Will.  3,  c.  11,  s.  8,  and  appb 
equitable  principles  in  the  assessment  of  damages ;  not 
indeed,  allowing  them  to  exceed  the  sum  thus  stipulated 
but  requiring  evidence  to  be  given  for  the  purpose  of  fixin; 
their  precise  amount,  and  enabling  the  jury  to  award  i 
accordingly  (i). 

The  distinction,  sometimes  difficult  to  appreciate,  whic' 
exists  between  a  penalty  (k)  and  liquidated  damages,  may  b 
illustrated  by  the  case  of  Kemble  v.  Farren  (l).     That  wa 
an  action  for  the  breach  of  an  engagement  by  the  defer 
dant  to  perform  as  an  actor  at  the  plaintiff's  theatre  durin 
several   consecutive   seasons.     This   agreement  containe 
various  clauses  and  stipulations  between  the  parties,  inti 
alia,  that  the  defendant  should  perform,  that  the  plainfa 
should  pay  him  so  much  on  every  night  that  the  theati 
should  be  open  for  theatrical  performances  during  the  tin 
in  question,  and  that  if  either  of  the  parties  should  negle 
or  refuse  to  fulfil  the  said  agreement  or  any  part  therec 
or  any  stipulation  therein  contained,  such  party  should  p; 
to  the  other  the  sum  of  1,000Z.,  which  sum  was  declared 
be  liquidated  and  ascertained  damages,  and  not  a  penaU 
or  in  the  nature  thereof.     Notwithstanding,  however,  tb 
expression  of  the  intention  of  the  parties,  the  Court 
Common   Pleas  held   that   the   amount   specified  was 
be  regarded  as  a  penalty  merely,  and  not  as  liquidat. 
damages   (m)  ;    for  they  observed  that  if  an  agreemei 


(»)  See  per  Bramwell,  B.,  Bctts  v.  675,  680.     See  Protector  Loan  Co. .  i 

Sureh,  4  H.  &  N.  510  ;  per  Brie,  J.,  Grice,  5  Q.  B.  D.  592.  i 

Reynoldi  v.  Bridge,  6  E.  &  B.  543,  (/)  6  Bing.   141,   distinguished   r| 

544  ;  per  Lord  Cranworth,  C,  Ranger  Lord  Westbunj,  Thonipson  v.  Hud  ,  i 

V.  Great  Western  R.  Co.,  6  H.  L.  Ca.  L.  R.  4  H.  L.  30 ;  Horner  v.  Flw 

94.  9   M.   &  W.    678;    per  BayUjf, 

{k)  "I  understand  a  penalty  to  be  Laviea  v,  Penton,  6   B.  «t  C.  2 

something  which  a  debtor  is  to  pay,  Edicardi  y.  TFillianu,  5  Taunt.  2 

over  and  above  his  original  liability,  Beckham  v.  Brake,  2  H.  L.  Ca.  <' 

as  a  punishment:"  per  Lus/i,  L.  J.,  598,  614. 
Ex  parte  Burden,  re  Neil,  16  Ch.  D.  (m)  Et    ride   Reindel    v.    Sehel  i 
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3ontain8  clauses,  some  sounding  in  uncertain  damages  and 
)ihers  relating  to  certain  pecuniary  payments,  as  happened 
n  the  case  suh  judice,  and  the  action  is  brought  for  the 
reach  of  a  clause  of  an  uncertain  nature,  it  would  be 

surd  to  construe  the  sum  specified  in  the  agreement  as 
Kjuidated  damages,  because,  if  so,  a  very  large  sum  might 
lecome  immediately  payable  in  consequence  of  the  non- 
)a}Tnent  of  a  very  small  one,  such  case  being  precisely  that 
Q  which  Courts  of  Equity  have  always  relieved,  and 
igamst  which  Courts  of  Law  have,  in  modern  times,  endea- 
[oured  to  relieve,  by  directing  juries  to  assess  the  real 
lamages  sustained  by  the  breach  of  contract. 

The  principle  above  laid  down  must,  however,  be  very 
ftutiously  applied,  and  can  be  safely  relied  on  only  where 
he  terms  of  the  agreement  in  question  are  similar  in  kind 
)  those  which  came  before  the  Court  in  Kemhle  v.  Farren ; 
dus  where  the  defendant  had  contracted  not  to  practise  as 
!  perfumer  within  a  certain  district,  and  for  the  observ- 
Qce  of  this  contract  bound  himself  to  the  plaintiff  in  the 
im  of  5,000Z.,  "  as  and  by  way  of  liquidated  damages,  and 
9t  of  penalty,"  the  case  last  cited  was  held  inapplicable  {n), 
a  the  ground  that  although  where  a  deed  contains  several 
apulations  of  various  degrees  of  importance,  as  to  some 
I  which  the  damages  might  be  considered  liquidated, 
hilst  for  others  they  might  be  deemed  unliquidated,  and 
sum  of  money  is  made  payable  upon  a  breach  of  any  of 
lem,  the  Courts  have  held  it  to  be  a  penalty  only,  and  not 
[uidated  damages,  yet,  where  the  damage  is  altogether 
icertain,  and  a  definite  sum  of  money  is,  nevertheless, 

B.,N.  S.,  97;  ^gx  Keating,  J.,  Lea  3  C.  P.  161;   Atkym  v.  Kinnier,  4 

'  WhiUker,   L.    R.    8    C.    P.    74  ;  Exch.  776  ;  Hurst  v.  Hurst,  Id.  571 ; 

w  T.  Lavell,  L.  E.  9  C.  P.  107,  cited  ^er  JBramtceU,B.,  Zeiphv. Lillie, 

30  L.  J.  Ex.  25,  28,  29;  Galsworthy 

")  Price  V.  Green,   16   M.   &  W.  v.  Strutt,  1  Exch.  659;  cited  Beits  \. 

'■  S.  C,  13  Id.   695;   RawUnson  Bureh,  4  H.  &  N.  511  ;  Leighton  y. 

':hrke,  14  M.  &  W.  187 ;  S.  C,  Wales,   3  M.  &   W.    545.     And  see 

Id.  292  ;  Hinion  v.  Sparkes,  L.  R.  Beckham  \.  Brake,  ante,  note  (I). 
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expressly  made  payable  in  respect  of  it  by  way  of  liquidated 
damages,  those  words  must  be  read  in  their  ordinary  sense, 
and  cannot  be  construed  to  import  a  penalty  (o). 

The  whole  question  as  to  the  distinction  between  penalties 
and  liquidated  damages  has  been  since  dealt  with  by  the 
Court  of  Appeal  in  the  c*ase  of  Wallis  v.  Smith  (p),  where 
the  former  decisions  are  reviewed  and  commented  on. 
Jessel,  M.  E.,  in  delivering  judgment,  divides  the  cases  into 
four  classes. 

1.  Where  a  sum  of  money  is  stated  to  be  payable  either] 
by  way  of  liquidated  damages,  or  by  way  of  penalty  fori 
breach  of  stipulations,  all  or  some  of  which  are,  or  one  of 
which  is,  for  the  payment  of  a  sum  of  money  of  leas 
amount,  that  is  really  a  penalty,  and  only  the  actual 
damage  can  be  recovered.  The  Court  will  not  in  such 
cases  sever  the  stipulations,  and  if  any  one  of  them  is  fori 
the  payment  of  a  sum  of  money  of  less  amount,  the  provisoj 
will  be  bad  (q).  1 

2.  WTiere  the  amount  of  damages  is  not  ascertainable  pct\ 
se,  but  where  the  amount  of  damages  for  a  breach  of  one  on 
more  of  the  stipulations  either  must,  or  in  all  human  pro-  i^ 
bability  will  be  small,  so  that  the  Court  can  assume  it  to  be  - ; 
small,  in  this  case  there  is  no  express  decision  whether  oi 
not  the  same  rule  applies  as  in  the  first  case,  though  then 
are  dicta  on  both  sides.     It  probably  will  do  so  where  somt 

of  the  covenants  are  of  such  a  character  that  obviously  tlu  .i^ 
damage  which  can  possibly  arise  from  a  breach  in  any  wa\  :.^^ 
of  that  covenant  would  be  very  insignificant  compared  witl  ^ 
the  sum  which  has  been  fixed  by  the  parties  (r). 


N 


I: 


t: 


(o)  Per  Aldtrson,  B.,  13  M.  k  "W.  Id.  158,  778  ;   Catton  v.  BentuU,  5 

701,  702  ;  and  in  Atkym  v.  Kinnier,  L.  T.  70. 

4  Exch.  784  ;  per  Parke,  B.,  Id.  783;  {p)  21  Ch.  D.  243. 

per  CoUridgc,  J.,  Reynolds  v.  Bridtje,  (q)  lb.  p.  256.     See  Elphlmtont  t 

6  E.  &  B.  641  (which  follows  Athjm  MonUand,  ^c.,  Co.,  11  App.  Cas.  33J 
V.  Kinnier,  supra) ;  Mercer  v.  Irving,  (r)  lb.  p.  257,  per  Cotton,  L.  J.,  a 
E.   H.  &  E.  563  ;  Sparrow  v.  Paris,  p.  270. 

7  n.  &  N.  694 ;    Cantes  v.  Keabittf 
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3.  Where  the  damages  for  the  breach  of  each  stipulation 
are  unascertainable  or  not  readily  ascertainable,  but  the 
stipulations  may  be  of  greater  or  less  importance  or  of  equal 
importance,  there,  though  there  are  dicta  to  the  contrary, 
the  rule  to  be  collected  from  the  decisions  is,  that  though 
the  stipulations  vary  in  importance,  the  sum  is  not  treated 
as  a  penalty,  but  as  liquidated  damages  (s). 

4.  Where  a  deposit  is  to  be  forfeited  for  the  breach  of  a 
QQiuber  of  stipulations  some  of  which  may  be  trifling,  some 
3f  which  may  be  for  the  payment  of  money  on  a  given  day, 
(bere  too  the  sum  will  be  treated,  not  as  a  penalty,  but  as 
iquidated  damages  (t).  "One  rule  which  appears  to  be 
fecognised  in  the  cases  as  a  canon  of  construction  with 
regard  to  agreements  of  this  kind  is  that  where  the  parties 
io  a  contract  have  agreed  that,  in  case  of  one  of  the  parties 
Icing  or  omitting  to  do  some  one  thing,  he  shall  pay  a 
specific  sum  to  the  other  as  damages,  as  a  general  rule  such 
j.um  is  to  be  regarded  by  the  Court  as  liquidated  damages, 
I'M  not  a  penalty  "  (u).    An  exception  to  such  rule  is  where 

larger  sum  is  to  be  payable  upon  the  non-payment  of  a 

mailer  one.      A  further  exception  is  suggested  {loc.  cit.) 

ahere  the  sum  agreed  to  be  paid  is  so  large  with  respect  to 

Ihe  matter  in  respect  of  which  it  is  to  become  payable, 

ri  to  render  the  contention  that  it  should  be  regarded  as 

quidated  damages  absurd. 

Where  the  contracting  parties  have  not  by  mutual  stipu- 
itions  precisely  indicated  the  amount  of  damages  to  be 
Bcoverable  by  either  in  the  event  of  a  breach  of  contract, 
Lich  damages  will  have  to  be  assessed  according  to  the 
eneral  rules  of  law : — "  that  where  a  person  makes  a 
)ntract  and  breaks  it  he  must  pay  the  whole  damage  sus- 
lined  "  (x) ;  "  that  where  a  party  sustains  a  loss  by  reason 

W  lb.,  p.  258.  (1892)  1  Q.  B.  127  (C.  A.),  at  p.  130. 

[t)  lb.  {x)  Per  Aldersm,    B.,  Robinson  v. 

u)  Law  V.  Local  Board  of  Redditch,       Sarman,  1  Exch.  855,  856. 
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Loan  of 
stock, 
shares,  &c. 


of  a  breach  of  contract  he  is,  so  far  as  money  can  do  it,  tc 
be  placed  in  the  same  situation  with  respect  to  damages  a; 
if  the  contract  had  been  performed  "  (j/). 

The  rules  just  stated  admit  of  simple  illustration.  Thus 
A.,  having  recovered  a  judgment  for  281Z.  3s.  6d.  against 
B.,  agreed  with  C.  to  forbear  to  sue  out  execution  upon  the 
judgment  until  a  future  day,  in  consideration  whereof  C. 
undertook  that  he  would  on  or  before  that  day  erect  a  sub- 
stantial dwelling-house,  and  cause  a  lease  of  the  same  to  b^ 
granted  to  A.,  such  lease  when  granted  to  be  in  satisfactioil 
of  the  judgment.  In  an  action  by  A.  against  C.  for  breach 
of  this  undertaking,  the  measure  of  damages  was  held  to  b€ 
the  value  of  that  (viz.,  the  lease  of  the  house  in  question] 
which  the  defendant  had  promised  to  give  in  consideration 
of  the  plaintiffs  forbearance  (z).  j 

The  following  classes  of  cases  concerning  contracts  fo^ 
the  sale  or  demise  of  real  property,  contracts  of  hirinf 
and  service,  &c.,  may  properly  be  noticed  in  connectior 
with  the  rules  for  determining  the  measure  of  damages. 

In  an  action  for  breach  of  a  contract  to  replace  stocj 
lent,  the  measure  of  damages  is  the  price  of  the  8tocl| 
on  the  day  when  it  ought  to  have  been  replaced,  or  iti 
price  on  the  day  of  the  trial,  at  the  plaintiffs  option  (a) 
"The  true  measure  of  damages"  in  all  these  cases  "il 
that  which  will  completely  indemnify  the  plaintiff  for  th( 
breach  of  the  engagement.  If  the  defendant  neglect  i 
replace  the  stock  at  the  day  appointed,  and  the  stock  aftei 
wards  rise  in  value,  the  plaintiff  can  only  be  indemnifio 
by  giving  him  the  price  of  it  at  the  time  of  the  trial.    An< 


(y)  Per  Farke,  B.,  Id.  855.  See 
IFilliama  v.  Harle,  L.  R.  3  Q.  B. 
739. 

(s)  Struit  V.  FarUtr,  16  M.  &  W. 
249  ;  and  see  Alder  v.  Keighley,  15 
M.  &  W.  117  ;  HiU\.  Smith,  12  M. 
&  W.  618  :  Cort  t.  Atnbergate,  ^r., 
R.  C,  17  Q.  B.  127  ;   Fetre  t.  Buh. 


combe,  20  L.  J.  Q.  B.  242,  followed  i 
Re  Fox,  Ex  parte  Bishop,  15  Ch.  D.421 
(fl)  Shepherd  v.  Johnson,  2  E«s' 
211  ;  M' Arthur  v.  Lord  Seaforth, 
Taunt.  257 ;  11  R.  R.  559 :  Itownet  y 
Back,  1  Stark.  N.  P.  C.  318;  18  B.  « 
772  ;  Harrisofi  v.  Harrison,  1  C.  &  I 
412. 
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it  is  no  answer  to  say  that  the  defendant  may  be  prejudiced 
liy  the  plaintiff's  delaying  to  bring  his  action,  for  it  is  his 
(uvn  fault  that  he  does  not  perform  his  engagement  at  the 
time;  or  he  may  replace  it  at  any  time  afterwards,  so  as  to 
avail  himself  of  a  rising  market  "  (b).  So  in  an  action  for 
not  re-delivering  mining  shares,  lent  to  the  defendant  upon 
a  contract  to  return  them  on  a  given  day,  the  true  measure 
of  damages  will,  if  they  have  not  been  replaced,  be  the 
market  price  of  the  shares  at  the  time  of  the  trial  (c). 

In  Hochster  v.  De  la  Tour  (d),  it  was  held  that  a  party 
()  an  executory  agreement  may,  before  the  time  for  execut- 
ng  it  has  arrived,  break  the  agreement  either  by  disabling 
limself  from  fulfilling  it  or  by  renouncing  the  contract,  and 
hat  an  action  will  lie  for  such  breach  before  the  time  for 
he  fulfilment  of  the  agreement.  "  The  man  who  wrong- 
iilly  renounces  a  contract  into  which  he  has  deliberately 
entered  cannot  justly  complain  if  he  is  immediately  sued 
or  a  compensation  in  damages  by  the  man  whom  he  has 
njured  ;  and  it  seems  reasonable  to  allow  an  option  to  the 
njured  party  either  to  sue  immediately  or  to  wait  till 
be  time  when  the  act  was  to  be  done,  still  holding  it  as 
prospectively  binding  for  the  exercise  of  this  option,  which 
ttay  be  advantageous  to  the  innocent  party,  and  cannot  be 
nrejudicial  to  the  wrong-doer."  And,  "  in  either  case,  the 
nry  in  assessing  the  damages  would  be  justified  in  looking 
0  all  that  had  happened,  or  was  likely  to  happen,  to 
ttcrease  or  mitigate  the  loss  of  the  plaintiff  down  to  the 
ay  of  trial."  In  an  action  ex  contractu,  however,  the 
amages  cannot  be  reduced  by  proof  of  a  breach  of  contract 

(*)  Per  Grose,  J.,  2  East,  212.  tholometo  v.  3Iarkivick,  15  C.  B.,N.  S., 

>)  Owen\.  Routh,  14  C.  B.  327.  711,    716;  Hall  v.  Cornier,  2  C.  B., 

/^)  2  E.  &  B.  678 ;  cited  in  Roper  N.  S.,  22 ;  Synge  v.  Synge,  (1894)  1 

Johnson,  L.  R.  8  C.  P.   167,  and  Q.  B.  466  (C.  A.). 

!•  Blackburn,  J.,   Unwin  v.   Clarke,  See  also  Hall  v.    Wright,  E.  B.  & 

R.  1  Q.  B.  421 ;  Tyers  v.  Rosedale  E.  746  ;   Taylor  v.  Caldwell,  3  B.  &  S. 

'  Ferryhill  Iron  Co.,  L,  R.  10  Ex.  826 ;  Stirling  v.  Maitland,  5  Id.  840  ; 

'■>,    1^9;  Danube,    ^c.,    R.    C.    v.  ante,  p.  112. 
"OS,  13  C.    B.,  N.    S.,  825;  Bar- 
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on  the  plaintiffs  part  subsequently  to  the  commencement 
of  the  action  (e). 

The  "  scandal  and  absurdity  "  (/)  of  a  cii-cuity  of  action^ 
with  a  view  to  setting  up  a  cross-demand  by  way  of  defence 
to  an  action  upon  contract,  may  now  be  avoided  by  counter- 
claim. 

On  refering  to  cases  latterly  cited,  it  may  perhaps  he 
found,  as  suggested  at  p.  723,  that  the  very  terms  of  the 
particular  contract  under  consideration  indicate  more  ori 
less  clearly  the  true  measure  of  damages  applicable  on  its 
breach ;  it  cannot  be  denied,  however,  that  sometimes  the 
rule  by  which  to  adjust  the  damages  is  ill-defined,  and! 
sometimes  much  latitude,  even  in  actions  strictly  founded 
upon  contract,  is  allowed  to  the  jury  in  assessing  them.       ! 

What,  it  may  be  asked,  are  the  damages  recoverable  forj 
breach  of  a  covenant  to  deliver  up  premises  in  repair  ?  The! 
Court  of  Appeal  in  a  recent  case  decided  that  the  cost  o^ 
putting  the  premises  into  the  state  of  repair  required  by 
the  covenant  was  the  measure  of  damages,  and  that  such 
measure  was  not  affected  by  the  fact  that  the  lessor  had 
granted  another  lease  from  the  expiration  of  defendant's 
term  and  was  no  worse  off  ((/).  The  damages  recoverable, 
however,  in  an  action  brought  during  the  currency  of  the 
tenancy  for  a  breach  of  a  covenant  to  repair  are  measured 
by  the  loss  to  the  landlord  as  measured  by  the  depreciation 
in  the  saleable  value  of  the  reversion  (h).  Wliere,  however, 
the  premises  were  held  under  an  under-lease,  and  the  under- 
lessee  had  notice  at  the  time  of  entering  into  his  covenant 
to  repair  of  a  similar  covenant  in  the  superior  lease,  the 
fact  that  the  lessor  was  under  a  liability  to  yield  up  ir 

(e)  Per   Jenu,  C.   J.,  Jiartlett   v.  (</)  Jot/ner  v.  Weeks,  (1891)  2  Q.  H 

Hohnea,  13  C.  B.  638.     And  see  per  31  (C.  A.).    "W^hether  such  measure  « 

Maule,  J.,  Lewis  v.  Clifden,  14  C.  B.  damages   is  an  absolute   rule  cf.  I>i 

255.  Lord  Eaher,  M.  E.,  at  p.  43. 

(/)   Per    Lorf    Denman,     C.    J.,  (A)  Henderson  v.    Thoni,  (1893)    : 

Walniesley  v.  Cooper,  1 1  Ad.  &  E.  216  ;  Q.  B.  164. 
ClMtlet  V.  Altin,  15  C.  B.  46,  62. 
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repair  is  a  circumstance  to  be  looked  at  in  assessing  the 

'images  (?).     A  lessee,  in  breach  of  his  covenant,  having 

-.signed  without  his  lessor's  consent  to  a  person  who  in- 

•  •  nded,  as  the  lessee  knew,  and  did  in  fact  use  the  premises 

-  a  turpentine  distillery,  and  the  premises  having  been 
iiurnt  down  by  a  fire  arising  from  such  use,  was  held  liable 
to  pay  by  way  of  damages  for  his  breach  the  amount  of 
the  damage  done  by  the  fire  (k). 

Let  us  next  inquire  what,  in  an  action  for  breach  of  an  contractor 

^  _  hiring  and 

agreement  of  hiring  and  service  by  wrongful  dismissal  of 
the  plaintiff  from  his  employment,  would  be  the  proper 
measure  of  damages  ?  It  would  be  obtained  by  considering 
what  is  the  usual  rate  of  wages  for  the  employment  con- 
tracted for,  and  what  time  would  be  lost  before  a  similar 
employment  could  be  obtained.  The  law  considers  that 
uployment  in  any  ordinary  branch  of  industry  can  be 
jbtained  by  a  person  competent  for  the  place,  that  the  usual 
Late  of  wages  for  such  employment  can  be  proved,  and, 
[m'ther,  that  when  a  promise  for  continuing  employment 

-  broken  by  the  master  it  is  the  duty  of  the  servant  to 
ise  diligence  to  find  another  employment  (l).  If,  indeed, 
-he  particular  employment  could  not  be  again  obtained 
vvithout  delay,  and  if  the  wages  stipulated  for  in  the  contract 
jroken  were  higher  than  usual,  the  damages  should  be  such 
IS  to  indemnify  for  the  loss  of  wages  during  that  delay, 
md  for  the  loss  of  the  excess  of  the  wages  contracted  for 
ibove  the  usual  rate ;  but  no  allowance  would  be  made  in 
he  nature  of  pretium  affectionis,  nor  for  any  pain  caused 
0  the  plaintiff  by  his  dismissal  in  consequence  of  his  being 

iittached  to  the  place  of  his  employment  {m). 
Ip  In  the   case   of    a   wrongful  dismissal,   then,   we  may 

(«■)  Ebbetts  V.  Conquest,  (1892)  2  Ch.  2  H.  L.  Ca.  606,  and  in  Goodman  v. 

77  (C.  A.).  Focock,  15  Q.  B.  584 ;  per  Crompton, 

(A)  Lepla  v.  Rogers,  (1893)  1   Q.  B.  /.,   Emmens  v.   Elderton,   13   C.    B. 

1-  508. 

(/)  Per  Erie,  J.,  Beckham  v.  Brake,  {m)  Per  Erie,  J.,  2  H.  L.  Ca.  607. 
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conclude  that  the  servant  or  party  dismissed  may  recover 
such  damages  as  the  jury  think  the  loss  of  the  situation 
has  occasioned.  If  the  plaintiff  has  obtained,  or  is  likely 
to  obtain,  another  situation,  the  damages  ought,  on  that 
ground,  to  be  proportionately  less,  or  even  nominal,  regard 
being  had  to  the  real  loss  sustained  (n).  Considerable 
latitude  seems,  however,  in  cases  of  the  kind  before  us,  to 
be  permitted  to  the  Jury  (o). 

In  an  action  on  an  indenture  of  apprenticeship,  the 
apprentice  having  wrongfully  quitted  the  master's  service, 
damages  can  only  be  recovered  up  to  the  time  of  action 
brought,  not  prospective  damages  up  to  the  time  when  the 
term  of  apprenticeship  would  end  (p). 

Of  the  general  rule  laid  down  at  pp.  727,  728,  and  hereto- 
fore partially  illustrated — that '  where  a  party  sustains  a  loss 
by  reason  of  a  breach  of  contract  he  is,  so  far  as  money 
can  do  it,  to  be  placed  in  the  same  situation  with  respect 
to  damages  as  if  the  contract  had  been  performed,' — some 
qualifications  of  practical  importance  demand  our  notice. 
Contract  for      In  the  first  place,  when  a  person  contracts  to  sell  real 

sale  of  land.  ir  '  i 

property,  there  is  an  implied  understanding,  that,  ii 
(without  fraud  on  his  part)  he  fails  to  make  out  a  good 
title,  the  only  damages  recoverable,  over  and  above  the 
deposit-money  paid  with  interest,  will  be  the  expenses  which 
the  vendee  may  be  put  to  in  investigating  the  title  (<?.) 
Nominal  damages  only  are,  in  the  case  here  supposed, 
— i.e.,  in  the  absence  of  fraud  or  misrepresentation  on  the 
part  of  the  vendor — recoverable  by  the  vendee  for  the  leaf 
of  his  bargain  (r). 

(«)  Per  Cromptou,  J.,  13  C.  B.  508  ;  week's  notice   are  not  limited  to  th' 

Macdonmll  v.   Martd/^t,    1  C.  &  E.  value  of  the  week's  notice:  Mate  v 

281.  Jones,  25  Q.  B.  D.,  p.  107. 

(o)  Smith  V.  Thompson,  8  C,  B,  44.  {q)  I'er  I'arke,  B.,  Robinson  v.  Ear 

{p)  Lewis   V.   I'eachei/,   1  H.  &  C.  wan,  1  Exch.  855. 
518.     The  damages  tor  wrongful  dis-  {r)  Founscit  v.  Fuller,  17  C.  B.  663 

missal  of  an  apprentice  without  notice  Hikes  v.  Jnid,  1  B.  &  S.  587  ;  S.  C. 

on  grounds  different  to  those  ou  which  4  Id.   421.     See  Hodges  v.  Earl  « 

he  might  have  been  dismissed  with  a  Liehjield,  1  Bing.  2^.  C.  492. 
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Upon  the  point  just  mentioned  Flureau  v.  Tliomhill  (s) 

i  and  Bain  v.  Fothergill  (t)   are  leading  authorities,  in  the 

!  latter  of  which  cases  Lord  Hatherley  observed  as  follows : — 

"  It  is  recognised  on  all  hands  that  the  purchaser  knows, 

I  on  his  part,  that  there  must  be  some  degree  of  uncertamty 

i  as  to  whether,  with  all  the  complications  of  our  law,  a 

good  title   can   be   effectively   made   by  his  vendor;  and 

taking  the  property  with  that  knowledge,  he  is  not  to  be 

held  entitled  to  recover  any  loss  on  the  bargain  he  may 

have  made,  if  in  effect  it  should  turn  out  that  the  vendor 

is  incapable  of  completing  his  contract  in  consequence  of 

his  defective  title.     All  that  he  is  entitled  to  is  the  expense 

he  may  have  been  put  to  in  investigating  the  matter  "  (u). 

"If,"  as  further  observed  by  Lord  Chelmsford,  "a  person 
t  enters  into  a  contract  for  the  sale  of  a  real  estate  knowmg 
I  that  he  has  no  title  to  it  nor  any  means  of  acquiring  it,  the 
purchaser  cannot  recover  damages  beyond  the  expenses 
he  has  incurred  by  an  action  for  the  breach  of  the  con- 
itraet;  he  can  only  obtain  other  damages  by  an  action  for 
I  deceit"  {x). 

Moreover,  "  under  ordinary  circumstances,  where  the  pur- 
i  chaser  fails  to  complete  without  any  default  on  the  part  of 
the  vendor,  the  latter  is  entitled  to  recover  all  the  expenses 
he  has  incurred  in  preparing  for  the  sale  and  also  the  loss 
lincurred  upon  a  re-sale,  that  is,  the  difference  of  price,  if 
fmy"0/). 

(«)  Flureau  v.  TJiornhUl,  2  W.  Bla.  (t)  L.  E.  7  H.  L.  158  (where  the 

1078,  "establishes  that  where  there  is  cases  are  collected),  overruling ^(!>pA«iM 

BO  fraud  and  no  express  contract  to  sell  v.  Grazebrook,  6  B.  &  C.  31. 

property  with  a  knowledge  on  the  ven-  («)  Bain  v.  Fothei-gill,  L.  R.  7  H. 

dor's  part  that  he  has  not  the  title  to  L.  210,  211.    See  also  per  Lord  Camp- 

"•^11  ...   no  damages  for  loss  of  bar-  bell,  C.  J.,  Simons  v.  Patchett,  7  E. 

lin  can  be  recovered :  "  per  Cleasby,  k  B.  572  ;    Judgm.,   Woi-thington  v. 

'■.,  L.  R.  6  Ex.  69,  cited  per  Bram-  Warrington,  8  C.  B.  134  ;  followed  in 

^'■ell,   B.,    Gray  y.   Fowler,   L.   E.  8  Schreiber  \.  Dinkel,  bi'L.Tl.  Ul. 

Ex.    263.     Flureau    v.   Thornhill  is  [x)  Bain  T.    Fotheigill,    L.   R.    7 

distinguished    in     Wall    v.     City    of  H.  L.  207. 

London  Real  Fropei-ty  Co.,   L.  R.  9  (y)  Per  Brett,   J.,  Essex  v.  Daniell, 

U.    B.    249,    252.     See    Godwin  v.  L,  R.  10  C.  P.  553. 
l-raneit,  L.  R.  5  C.  P.  295. 
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Where  a  party  has  been  let  into  possession  of  land  under 
a  contract  of  purchase  which  he  then  refuses  to  complete, 
and  no  conveyance  is  executed,  the  vendor  cannot  recover 
from  him  the  whole  amount  of  the  purchase -money,  but 
only  the  damages  actually  sustained  by  his  breach  of 
contract  (z).  The  measure  of  damages  in  an  action 
of  this  nature  is  the  detriment  sustained  by  the  plaintiff  by 
reason  of  the  defendant  not  having  performed  his  contract. 
The  question  is,  How  much  worse  off  is  the  plaintiff,  owing 
to  the  diminution  in  the  value  of  the  land  or  to  the  loss 
of  the  purchase-money,  in  consequence  of  the  non-per- 
formance of  the  contract?  "It  is  clear  he  cannot  have 
the  land  and  its  value  too."  And  a  party  "  cannot  recover 
the  full  value  of  a  chattel,  unless  under  circumstances 
which  import  that  the  property  has  passed  to  the  defen 
dant,  as  in  the  case  of  goods  sold  and  delivered,  where 
they  have  been  absolutely  parted  with  and  cannot  be  sold 
again"  (a). 

Damage-  The  next  point  which  may  present  difficulty  in  applying 

remote.  the  general  rule  for  measuring  the  damages  is  m  deter 
mining  whether  or  not  the  damage  stated  in  the  claim  is 
sufficiently  connected  with  the  alleged  injury  to  justify  its 
recovery  by  action  (&) .  As  introductory  to  this  part  of  the 
subject,  the  following  remarks  of  Dr.  Story  in  his  Treatise 
on  Agency  (c)  may  advantageously  be  noticed,  indicating 
a  kind  of  damage  which  would  certainly  be  too  remote. 
"If,"  says  that  learned  writer,  " an  agent  who  is  bound  to 
render  an  account  and  to  pay  over  monies  to  his  principal 
at  a  particular  time  should  omit  so  to  do,  whereby  the 
principal  should  be  unable  to  pay  his  debts  or  to  fulfil  his 
other   contracts,   and   should   stop   payment    and  fail  in 

(s)  Per  Parke,  B.,  Laird  v.  7Vwi,  7  who  fails    to  complete  his  purchase,! 

M.    &   W.   474,   478,    cited  iu   i:ast  Ockenden  v.  Henly,  E.  B.  k  E.  485.    | 

London   Union  v.  Metropolitan  Ji.  C.  (a)  Per  Parke,  B.,  7  M.  &  W.  478.; 

L.  R.  4  Ex.  309,  310.     See  further,  •      {6)  Ante,  Book  I.,  Chap.  3. 

as   to    the    liability    of    a  purchaser  (c)  9th  ed.,  p.  263. 
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i  jbusiness,  or  be  injured  in  his  general  credit  thereby,  the 

:ent  would  not  be  liable  for  such  injury ;  for  it  is  but  a 

mote  or  accidental  consequence  of  the  negligence.      So 

f  an  agent,  having  funds  in  his  hands,  should  improperly 

neglect  to  ship  goods  by  a  particular  ship  according  to  the 

)rders  of  his  principal,  and  the  ship  should  duly  arrive, 

ind,  if  the  goods  had  been  on  board,  the  principal  might, 

)y  future  re-shipments  and  speculations,  have  made  great 

iiofits  thereon,  the  agent  will  not  be  bound  to  pay  for  the 

OSS  of  such  possible  profits,  for  it  is  a  mere  contingent 

lamage   or   an    accidental    mischief."     And    "  the    same 

asoning  would  apply  to  a   case   where,  by  the  neglect 

)f  an  agent  to  remit  money,  the  principal  has  been  pre- 

ented  from  engaging  in  a  profitable  speculation  in  some 

ither   business  by  his  want   of  the  funds "  (<^).      So  the 

ailure  of  an  engagement  to  pay  acceptances  at  maturity 

nay  cause  the  destruction  of  the  creditor's  trade,  and  the 

lebtor  may  know  that  his  inevitable  ruin  will  be  the  result 

if  such   breach   of   contract  ;    yet   the   true    measure   of 

lamages  here  applicable  is  "  a  reasonable   compensation 

r  the  non-performance,"  which,   in   practice,   is   settled 

y  the  allowance  of  interest.    The  actual  amount  of  damage 

ustained  would  not  be  recoverable  (e),  unless  in  the  case 

■f  a  special  contract  where  the  damages  can  be  considered 

s  having  been  reasonably  within  the  contemplation  of  the 

'arties  (/). 

The  subject  of  remoteness  of  damage  (g)  in  an  action  of 

intract  was  much  considered  by  the  Court  of  Exchequer 

1  Hadley  v.  Baxendale  {h),  where  the  following  rule  inv 

Qi  I  W)  Story  on  Agency,  9th  ed.,  p.  263.  whether    the    action    is    brought  for 

■I  1(e)  Per    JBovill,     C.    J.,     British  breach  of   contract  or  for  tort.     The 

Wniolumbia  Saw  Mill  Co.  v.  Nettleship,  Notting  mil,9  P.  D.  105, approved  in 

•  R.  3  C.  P.  506.  Victorian  Ely.  Comtn.  v.  Coultas,  13 

if)  Prehn  v.  Eoijal  Bank  of  Liver-  App.  Cas.  222. 

■'U    L.  R.   5    Ex.  92 ;  Manchester,  (h)  9  Exch.  341 ;  Gee,  app.,   Lan- 

.,  Bank  T.  Cook,  49  L.  T.  674.  cashire  and  Yorkshire  B.  C,  resp.,  6 

'.'/)  The    principles    with  regard   to  H.   &  N.  211  ;  Sanders  v.  Stuart,  1 

raoteness  of  damage  are  the  same  C.  P.  D.  326,  328. 


lb 


736  THE  MEASURE   OF  DAMAGES, 

regard  to  it  is  laid  down : — that  "  where  two  parties  have 
made  a  contract  which  one  of  them  has  broken  the 
damages  which  the  other  party  ought  to  receive  in  respect, 
of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally,  i.e., 
according  to  the  usual  course  of  things,  from  such  breach 
of  contract  itself  (t),  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  (k) 
at  the  time  they  made  the  contract  as  the  probable  result 
of  the  breach  of  it "  (Z).  Where  (as  the  Court  in  the  case 
just  cited  proceed  to  remark)  a  contract  is  made  with 
reference  to  special  circumstances,  and  such  special  cir- 
cumstances are  communicated  by  the  plaintiff  to  the 
defendant,  and  are  thus  known  to  both  the  contracting 
parties  (?«)>  the  damages  which  might  reasonably  be  con' 
templated  as  likely  to  result  from  a  breach  of  such  contract 
would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  the  special  circum 
stances  so  known  and  communicated.  But,  on  the  other 
hand,  if  the  special  circumstances  were  wholly  unknown  («) 
to  the  party  breaking  the  contract,  he,  at  the  most,  could 


(t)  See  Bttnows  v.  Marsh  Ga^  and 
Coke  Co.,  L.  R.  7  Ex.  96  ;  Lilletj  v. 
BmhUday,  7  Q.  B.  D.  510  ;  Hohba  v. 
London  and  South- Ifcstei-n  R.  C, 
L.  R.  10  Q.  B.  Ill,  doubted  in 
McMahon  v.  Field,  7  Q.  B.  D.  591 ; 
Feathe)-ston  v.  Wilkinson,  L.  R.  8  Ex. 
122 ;  Mowbrai/  v.  Meiiytceather,  (1895) 
2  Q.  B.  640  (C.  A.),  affirming  S.  C'., 
Id.  1  Q.  B.  857.  As  to  the  recovery 
from  a  person  of  costs  incurre<l  in  de- 
fending an  action  restilting  from  the 
default  of  such  person,  see  Hammond 
V.  Bmscy,  20  Q.  B.  D.  79.  If  such 
costs  are  reasonably  incurred  they  are 
recoverable  under  the  rule  in  Hadley  v. 
Ba^endale  {Hammond  v.  Bttssey,  loc. 
cit.).  See  this  case  as  to  Baxendah  v. 
Lotidon,  Chatham,  and  Dover  R.  C, 
L.  R.  10  Ex.  35,  and  Fisher  v.  Val  de 
Trarers  Asphalte  Co.,  1  C.  P.  D.  511. 

{k)  This  part  of  the  rule  laid  down 
in  Hadley  v.  Baxendale,  supra,  was 


much  discussed  in  Home  v.  Midland\ 
R.  C,  L.  R.  8  C.  P.  131,  141.  See; 
also  Judg.,  Elbinger  Actien  Gesell-' 
sc/iaft  v.  Armstrong,  L.  R.  9  Q.  B.j 
478,  479,  approved  in  Grebert-Borgmi>\ 
V.  Nugent,  15  Q.  B.  D.  85.  The  rulej 
above  commented  on  was  applied  liyi 
Kelly,  C.  B.,  in  Fiehn  v.  Royal  Bank\ 
of  Liverpool,  L.  R.  5  Ex.  97,  and  by 
the  Court  of  Appeal  in  Hammond  v. 
Busseij,  20  Q.  B.  D.  79,  88. 

(/)  Portman  v.  Middleton,  4  C.  B.,j 
N.  S.,  322,  328,  329.  SeealaoRaMdull 
V.  Raper,  E.  B.  &  E.  84  ;  Jotlinff  v 
Irvine,  6  H.  &  N.  512;  Broom  v 
Hall,  7  C.  B.,  N.  S.,  503 ;  Duckworth 
V.  Fwart,  2  H.  &  C.  129. 

(w)  Adopted  per  Lord  Chelmsford 
in  Bain  v.  Fothergill,  L.  R.  7  H.  h 
203.  See  Smith  v.  Green,  1  C.  P.  D 
92. 

(m)  Skinner  v.  City  of  London,  4*., 
14  Q.  B.  D.  882,  887. 
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)nly  be  supposed  to  have  had  in  his  contemplation  the 
imount  of  injury  which  would  arise  generally,  and  in  the 
Treat  multitude  of  cases  not  affected  by  any  special  circum- 
jtances,  from  such  a  breach  of  contract.  For,  had  the 
pecial  circumstances  been  known,  the  parties  might  have 
ipecially  provided  for  the  event  of  a  breach  of  contract 
Mjcurring  by  special  terms  as  to  the  damages  to  be  paid  in 
.uch  case,  and  of  this  advantage  it  would  be  very  unjust  to 
leprive  them. 

In  Hadley  v.  Baxendale,  the  rule  above  laid  down  and 
xplained  was  applied  (o).  That  was  an  action  for  the 
reach  of  a  contract  whereby  the  defendants  (who  were 
arriers)  had  undertaken  to  convey  for  the  plaintiffs  (who 
?ere  millers  and  occupiers  of  a  steam  mill)  a  broken  shaft, 
sed  for  working  the  mill,  which  was  forwarded  to  the 
onsignee,  to  serve  as  a  pattern  by  which  a  new  shaft 
light  be  constructed.  The  breach  alleged  was,  that,  by 
le  negligence  of  the  defendants,  the  broken  shaft  was  not 
elivered  in  a  reasonable  time  to  the  consignee,  in  con- 
i  bquence  whereof  the  completing  of  the  new  shaft  was 
layed,  and  the  plaintiffs  were  prevented  from  working 
leir  steam  mill  and  supplying  their  customers  with  flour, 
id  were  deprived  of  the  gains  and  profits  which  they 
ight  have  made  by  so  doing.  It  was  proved,  at  the  trial 
this  case,  that  the  plaintiff's  servant,  on  delivering  the 
laft  to  the  defendant's  clerk,  had  stated  that  '  the  mill 

i.as  stopped,  and  that  the  shaft  must  be  sent  immediately;' 
Ikt  it  did  not  appear  that  any  further  details,  showing 
I  Be  exigency  of  the  case,  had  been  communicated  on  the 
"le  side,  or  that    any  promise   to   use   special   diligence 
id  been  given  on   the  other.     The  Court  of  Exchequer 
Hpld,    that    the   damage    here    claimed   by    the  plaintiffs 
•IS  too  remote  to  be  recoverable,  the  loss  of  profits  com- 

'>)  See  also  Hobbs  v.  London  and       111 ;  but  see  also  McMahon  v.  Field, 
'th-Western  S.  C.,  L.  R.  10  Q.  B.       7  Q.  B.  D.  59-1,  596. 

B.C.L,  3  B 
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plained  of  not  being  such  a  consequence  of  the  allegedi 
breach  of  contract  as  could  have  been  fairly  and  reason-^ 
ably  contemplated  by  both  the  parties  when  they  made* 
it  (p). 

To  a  similar  effect  it  has  been  observed  that  "  tho 
extent  of  a  carrier's  liability  is  to  be  governed  by  the  con-j 
tract  he  has  entered  into,  and  the  obligations  which  the  law 
imposes  upon  him.  He  is  not  to  be  made  liable  for 
damages  beyond  what  may  fairly  be  presumed  to  have  been 
contemplated  by  the  parties  at  the  time  of  entering  into  thei 
contract.  It  must  be  something  which  could  have  been 
foreseen  and  reasonably  expected,  and  to  which  he  has 
assented  expressly  or  impliedly  by  entering  into  the  con- 
tract"  (q). 

As  regards  the  liability  of  a  land  carrier  for  delay  in  thd 
conveyance  of  goods  or  live  stock,  "  the  law,  as  it  is  to  b^ 
found  in  the  reported  cases,  has  fluctuated;  but  th^ 
principle  is  now  settled  that  whenever  either  the  objecj 
of  the  sender  is  specially  brought  to  the  notice  ol 
the  carrier,  or  circumstances  are  known  to  the  carriei 
from  which  the  object  ought  in  reason  to  be  inferred 
so  that  the  object  may, be  taken  to  have  been  withii 
the  contemplation  of  both  parties,  damages  may  U 
recovered  for  the  natural  consequences  of  the  failure  o: 
that  object"  (r). 


{p)  Ace.  Wilson  t.  Lancashire  and 
Yorkshire  R.  C,  9  C.  B.,  N.  S.,  632 ; 
followed  in  Schiiltze  v.  Great  Eastern 
Ry.,  19  Q.  B.  D.  30  ;  Hales  v.  London 
and  North-  Western  R.  C,  4  B.  &  S. 
66. 

With  Hadley  v.  BaxendaU,  supra, 
compare  Black  v.  Baxendale,  1  Exch. 
410 ;  Waters  v.  Towers,  8  Id.  401  ; 
Randall  v.  Raper,  E.  B.  &  E.  84. 

(g)  Per  Bovill,  C.  J.,  British  Colum- 
bia Saw-mill  Co.  v.  NettUship,  L.  E,. 
3  C.  P.  505,  500,  aud  cases  there  cited  ; 
Cory  V.  Thames  Ironworks,  ^-c,  Co., 
L.  R.  3  Q.  B.  181  ;  cited  Judgm., 
L.  R.  9  Q.  B.  477 ;   Wilson  v.  New- 


port Dock  Co.,  L.  R.  1  Er.  177 1 
Woodyer  v.  Great  Western  R.  Cj 
L.  R.  2  C.  P.  319;  Williams  % 
Reynolds,  6  B.  &  S.  495.  As  regard 
the  liability  of  carriers  in  connectioi 
with  remoteness  of  damage,  see  MillA 
V.  Brash,  8  Q.  B.  D.  35  ;  Baldwtn  i 
London,  Chatham,  and  Dover  R.  Ca 
9  Q.  B.  D.  582. 

(r)  Per  Cockburn,  C.  J.,  Simpson  i 
London  and  North- Western  R.  C, 
Q.  B.  D.  274,  277  (with  which  ron 
trast  Sanders  v.  Stuart,  1  C.  P.  H 
326) ;  Smith  v.  Green,  1  C.  P.  D.  9.1 
94  ;  Randall  v.  Newsoti,  2  Q.  B.  E 
102,  111  ;  Jameson  v.  Midland  R.  0 
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The  substance  of  the  above  remarks  may  be  thus  exem- 

ilified : — "  If  goods  are  sent  by  a  carrier  to  be  sold  at  a 

Articular  market ;    if,  for   instance,  beasts  are   sent  by 

ailway  to  be  sold  at  Smithfield,  or  fish  is  sent  to  be  sold 

t  Billingsgate,  and,  by  reason  of  delay  on  the  part  of  the 

arrier,  they  have  not  arrived  in  time  for  the  market,  no 

joubt  damages  for  the  loss  of  market  may  be  recovered. 

0  if  goods  are  sent  for  the  purpose  of  being   sold  in  a 

articular  season  when  they  are  sold  at  a  higher  price  than 

ley  are  at  other   times,  and  if   by  reason   of  breach  of 

mtract  they  do  not  arrive  in  time,  damages  for  loss  of 

arket  may  be  recovered.    Or  if  it  is  known  to  both  parties 

lat  the  goods  will  sell  at  a  better  price  if  they  arrive  at 

le  time  than  if  they  arrive  at  a  later  time,  that  may  be  a 

round  for  giving  damages  for  their  arriving  too  late  and 

tiling  for  a  lower  sum  "  (s).    There  is,  however,  a  difference 

this  respect  between  the  liability  of   a  carrier  by  land 

id  a  carrier  by  sea.     Damages  for  loss  of  market  caused 

r  accident  or  delay  at  sea  cannot  be  recovered,  as  being 

0  remote  it) . 

1  Perhaps  the  best  practical  test  which  can  be  suggested 

r  determining  the  right  of  a  party  who  claims  damages 

ieged  to  have  flowed  from  breach  of  contract  is  this,  that, 

the  profits  are  such  as  would  have  accrued  and  grown  out 

the  contract  itself  as  the  direct  and  immediate  results  of" 

fulfilment,  then  they  would  form  a  just  and  proper  item 

damages  to  be  recovered  against  the  delinquent  party 

on  a  breach  of  the  agreement.     The  realisation  of  such 

)fits  as  are  here  indicated  may,  indeed,  be  considered  as 

ming  part  and  parcel  of  the  contract  itself,  and  must 

ve  been  in  the  contemplation  of  the  parties  when   the 


il 


•'L.  T.  426.     But  see  Thol  v.  Hen.  {t)  The  Parana,  2  P.  D.  118  ;  The 

on,  8  Q.  B.  D.  457.  Notting  Hill,  9  Id.  105  ;    Hawes  v. 

)  Per  Mellish,  L.  J.,  The  Parana,  South-Eastern  R.  C,  54  L.  J.  Q.  B. 

•  D.  121  ;  Hydraulic  Engineering  174. 
V.  McHaffie,  4  Q.  B.  D.  670,  674. 
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agi'eement  was  entered  into;  but  if  they  are  such  as  wouk 
have  been  reaHsed  by  the  party  from  other  independent 
and  collateral  undertakings,  although  entered  into  in  con- 
sequence and  on  the  faith  of  the  principal  contract,  the: 
they  are  too  uncertain  and  remote  to  be  taken  into  con 
sideration  as  a  part  of  the  damages  occasioned  by  thi 
breach  of  contract  in  suit  {ii). 

The  general  rule  laid  down  in  Hadley  v.  Baxendale  was 
applied  in  Theobald  v.  The  Raihvay  Passengers'  Assurance 
Company  {x),  where  the  action,  in  form  ex  contractu,  wa 
brought  to  recover  compensation  from  the  defendants  i] 
respect  of  an  injury  sustained  by  the  plaintifif,  one  of  thei 
insured,  whilst  travelling  by  railwa3\  The  true  measure  o 
damages  in  this  case  was  held  to  be  compensation  for  th 
personal  injury  resulting  from  the  accident,  not  exceeding 
however,  the  sum  which  the  company  would  have  beei 
liable  to  pay  in  the  case  of  death,  and  irresj^ective  of  an 
loss  of  time  or  profits  consequential  on  such  injury ;  fc 
**  what  the  insurance  company  calculate  on  indemnifying  th 
party  against  is  the  expense  and  pain  and  loss  immediatet 
connected  with  the  accident,  and  not  remote  consequence 
that  may  follow,  according  to  the  business  or  profession  ( 


(m)  Fox  v.  Harding,  7  Gushing 
(U.  S.)  R.  522,  523  ;  Richardsoti  v. 
Dunn,  8  C.  B.,  N.  S.,  655  ;  Hanslip 
V.  Padwick,  5  Exch.  6i5. 

It  has  been  held  that  in  an  action 
for  breach  of  warranty  of  a  horse  the 
loss  of  a  bargain  for  resale  of  the  horse 
is  not  recoverable  as  special  damage: 
Clare  v.  Maynard,  6  Ad.  &  E.  519. 
Nor  in  such  an  action  can  the  costs 
of  improvidently  defending  an  action, 
brought  against  the  plaintiff  by  his 
Bub-vendee  for  breach  of  warrant}-,  be 
recovered:  Wrightup  v.  Chamhcrlain, 
7  Scott,  598  (with  which  compare 
Mainwaring  v.  Brandon,  8  Taunt. 
202).  "No  person,"  says  Lord  JJen- 
man,  C.  J.,  in  Short  v.  Kelloway,  11 
Ad.  &  E.  31,  "has  a  right  to  inflame 
his  own  account  against  another  by 
incurring  additional    expense    in    the 


unrighteous    resistance    to    an   actii 
which  lie  cannot  defend."   Ace.  Jiroi 
V.  Hall,  7   C.  B.,  N.  S.,  503.    B 
under  a  covenant  to  indemnify  agaii 
all  actions  and  claims  in  respect  of  t 
covenants   of    a  lease  costs  proper 
incurred    in  reasonably  defending 
action  brought  for  a  breach  of  o 
of  the   covenants  are   recoverable 
damages :    Murrell  v.  Fysh,  1  C. 
E.  80. 

See  also  Walker  v.  Hatton,  10  M. 
"W.  249 ;  cited  Williams  v.  Willum 
L.  R.  9  C.  P.  659,  666 ;  MeM^n 
Fyson,  11  Q.  B.  292 ;  Richardion 
Chasen,  10  Id.  756;  Pi^-rce  v.  /T 
Uams,  23  L.  J.  Exch.  322  ;  Smith 
Howell,  6  Exch.  730  ;  Bramky 
Chester-ton,  2  C.  B.,  N.  S.  592. 

(x)  10  Exch.  45. 
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the  passenger,"  also  in  Collen  v.  Wrif/ht  (y),  which  decided 
that  a  person  who  makes  a  contract  as  agent  thereby 
impliedly  warrants  that  he  has  authority  in  that  capacity 
JO  contract  (z),  and  where  it  was  held  that  the  costs  of  a 
dhancery  suit  instituted  by  plaintiff  in  reliance  upon  the 
gent's  representation  of  authority  might  be  recovered.  The 
xJe  as  to  the  measure  of  damages  thus  laid  down  has 
dnce  been  adopted  (a).  And  upon  the  whole,  we  may  con- 
dude,  that,  under  ordinary  circumstances,  loss  recoverable 
or  breach  of  contract  must  be  such  as  would  naturally  (b), 
.€.,  in  a  great  majority  of  similar  cases,  flow  from  the  breach 
^eged  (c). 

k Interest  is  in  certain  cases  recoverable  as  damages  by  {"h^,'"^ 
Hute,  ill  other  cases  at  common  laiv.  The  stat.  3  &  4 
Vill.  4  c.  42,  s.  28,  enacts,  "  that  upon  all  debts  or  sums 
ertain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on 
he  trial  of  any  issue  or  on  any  mquisition  of  damages,  may, 
f  they  shall  think  Jit,  allow  interest  to  the  creditor,  at  a 
ate  not  exceeding  the  current  rate  of  interest,  from  the 
me  when  such  debts  or  sums  certain  were  payable,  if  such 
!'l)ts  or  sums  be  payable  by  virtue  of  some  icritten  instru- 
ct at  a  certain  time  (d),  or,  if  payable  otherwise,  then 


when  re- 
coverable. 


I/)  7  E.  &  B.  30]  ;  S.  C.  (in 
•r),  8  Id.  647,  recognising  Randell 
Trimen,  11  C.  B.  786;  Henderson 
^ulre,  L.  R.  4  Q.  B.  170,  174. 
Simons  v.  Patchett,  7  E.  &  B.  568  ; 
?  V.  Davis,  1  B.  &  S.  220  ;  Richard- 
V.  Dunn,  1  C.  B.,  N.  S.,  655  ; 
Iph  v.  Crouch,  L.  R.  3  Ex.  44. 
,(«)  See  Dickson  v.  Eetcter's  Tele- 
*»Co.,3  C.  P.  D.  6,  7,8. 
^)  Spedding  v.  Xevell,  L.  R.  4  C.  P. 
;  and  cases  supra.  See  also  Meek 
Vendt,  21  Q.  B.  D.  126. 
'')  "Great  difficulty,  no  doubt, 
•es  from  the  use  of  the  word 
itural'  in  these  cases,"  i.e.,  cases 
'■eming  the  remoteness  of  damage  : 
Orore,  J.,  Smith  v.  Green,  1  C.  P. 
96. 


(c)  Collard  v.  South-Eastern  R.  C. 
7  H.  &  N.  79 ;  Great  TFestern  R.  C. 
V.  Rcdmayne,  L.  R.  1  C.  P.  329 
Smeed  v."  Foord,  1  E.  &  E.  602 
Simpson  v.  London  and  N.-  W.  R.  C. 
1  Q.  B.  D.  274. 

"WTiere  goods  are  delivered  to  a  car- 
rier to  be  carried  from  A.  to  B.,  and 
are  lost,  their  owner  has  been  held 
entitled  to  recover  the  value  of  the 
goods  at  B.  :  Rice  v.  Baxendale,  7  H. 
&  N.  96. 

(d)  See  London,  Chatham,  and  Dover 
R.  C.  V.  South-Eastern  R.  C,  (1892) 
1  Ch.  120,  following  Merchant  Ship- 
ping Co.  V.  Armitage,  L.  R.  9  Q.  B.  99, 
but  not  following  Duncombe  v.  Brigh- 
ton Club  Co.,  L.  R.  10  Q.  B.  371. 
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from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  suclj 
demand  until  the  term  of  payment  (e),  provided  that 
interest  shall  be  payable  in  all  cases  in  which  it  is  no^ 
payable  by  law  "  (/).  Sect.  29  further  empowers  the  jurjj 
on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages^ 
if  they  shall  think  fit,  to  give  damages  in  the  nature  o^ 
interest,  over  and  above  the  money  recoverable,  in  ail 
actions  on  policies  of  insurance  made  after  the  passing  o^ 
the  Act.  ' 

The  former  of  these  sections,  it  will  be  remarked,  is  per- 
missive merely — not  imperative — as  regards  the  allowanw 
of  interest  (g). 

Again,  by  sect.  57  of  the  Bills  of  Exchange  Act,  1882  (4f 
&  46  Vict.  c.  61),  it  is  provided  that  where  a  bill  is  dift 
honoured  the  measure  of  damages,  which  shall  be  deeme( 
to  be  liquidated  damages,  shall  be  (amongst  other  things] 
interest  thereon  from  the  time  of  presentment  for  payment 
if  the  bill  be  payable  on  demand,  and  from  the  maturity  o: 
the  bill  in  any  other  case  (h).  Such  interest,  however,  may 
if  justice  require  it,  be  withheld  wholly  or  in  part.  It  hat 
been  decided  in  a  recent  case  (i)  that  this  section  it 
intended  to  describe  the  damages  which  may  be  treated  af 
liquidated  damages  for  the  purpose  of  specially  indorsing  i 


{e)  See  Mowatt  y.  Lord  Lotides- 
borotigh,  3  E.  &  B.  307,  336  ;  S.  C. 
(in  Error),  4  Id.  1. 

(/)  See  Harper  v.  Williams,  4  Q. 
B.  219,  234  ;  Attcood  v.  Tai/lor,  1  M. 
&  Gr.  279,  332;  Edwards  v.  Great 
WesUrn  Jt.  C,  11  C.  B.  588,  650. 

{ff)  By  Stat.  1  &  2  Vict,  c,  110,  s.  17, 
a  judgment  debt  carries  interest  at  4/. 
per  cent,  per  annum  from  the  time  of 
entering  up  the  judgment. 

See  Lery  v.  Langridge,  4  M.  &  W. 
337  ;  Hooper  \.  Latie,  6  H.  L.  Ca.  444. 

As  to  allowing  compound  interest, 
see  Ferguson  v.  Fyffe,  8  CI.  &  F.  121. 


As  to  claiming  interest  in  speciall 
indorsed  writ,  Sheba  Gold  Mintng  C« 
v.  Triibshaice,  (1892)  1  (I  B.  674i 
JFilks  V.  Tf'ood,  (1892)  1  Q.  B.  684. , 

(A)  See,  as  to  claiming  interest  ^ 
specially  indorsed  writ  on  bills  q 
exchange,  London  and  Universal  Bti^ 
V.  Clancarty,  (1892)  1  Q.  B.  68» 
Lawrence  4-  Sons  v.  Wileocks,  (1892 
1  Q.  B.  696  ;  Bando  v.  Boden,  (189S 
1  Q.  B.  318. 

(i)  Ex  parte  Robarts,  In  re  Qilltspu 
16  Q.  B.  D.  702  ;  18  Id.  286 ;  In  i 
Coinmerctal  Bank  of  South  Austrahi 
36  Ch.  D.  522,  627. 
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writ  under  Ord.  XIV.,  and  that  it  does  not  deprive  the 
drawer  of  his  right  to  recover  from  the  acceptor  any  special 
damage  of  an  unHquidated  character  which  he  can  show 
ithat  he  has  sustained.  It  is  still  therefore  law,  as  laid 
down  in  earlier  cases  (k),  that  the  drawer  of  a  bill  of 
lexchange  in  a  foreign  country  which  is  accepted  in  Eng- 
iland  is  entitled,  on  the  bill  being  dishonoured  and  pro- 
itested,  to  recover  from  the  acceptor,  not  only  the  amount 
of  the  bill  with  interest,  but  also  all  such  reasonable  ex- 
ipenses  as  may  have  been  caused  by  the  dishonour,  includ- 
ling  the  expenses  of  re-exchange. 

At  common  law  interest  is  recpverable  in  the  following 
cases  (0 : —  ^-'^m    -'  -  '  —  ■     • 

1.  By  the  usage  of  trade,  ex.  gr.,  on  bills  of  exchange  {in) 
or  promissory  notes,  or  on  an  agreement  to  pay  for  goods, 
&c.,  by  a  bill  or  note  (n),  or  on  a  guarantee  for  the  due 
payment  of  a  bill  (o).  On  a  bond  (p)  also,  and  on  a  mort- 
gage, interest  is  recoverable  (q). 

2.  Where  there  has  been  an  express  contract  to  pay 
interest  (?•).  "If,"  says  Tindal,  C.  J.  (s),  "  it  be  the  inten- 
tion of  the  party  to  obtain  interest,  it  is  always  in  his 


[k)   Walker  W.Hamilton,  I  BqG.Y.  shall  v.    Poole,    13    East,    98,    101; 

i:  J.  602  ;  In  re  Gen.  South  American  12    R.    R.  310  ;   Middleton    v.    Gill^ 

^'A,  7  Ch.  D.  637.  4    Taunt.    298;    13     R.     R.     595; 

(/)  See  per   Lord  Ellenborough,  C.  Porter  v.    Palsgrave,   2    Camp.   472  ; 

I.,    Be  Havilland    v.    Bowerbank,    1  Becher    v.    Jones,    Id.    428,    n. ;     11 

'amp.  50  ;  Page  v.  Newman,    9    B.  R.  R.  786 ;  Boyce  v.   Warburton,  Id. 

C.  378,  381  ;  per  Lord  Mansfield,  480. 

J.,  Eddowes  v.  Hopkins,  1  Dougl.  (o)  Ackerman  v.  Ehremperger,  16 

TO  ;  Calton  v.  Bragg,  15  East,  223,  M.  &  W.  99. 
-•i;  13  R.  R.  451.  (j))  Farquhar   v.    Mon-is,  7  T.   E. 

[m)  Byles  on  Bills,  14th  ed.,  p.  444  124.  SeeHogan  v.  Page,  1  B.  &P.  337. 
^t  seq. ;    Gibbs  v,   Fremont,   9   Exch.  {q)  Price  v.  Great   Western  R.   C, 

:3;  Hiitton   v.    Ward,  15  Q.  B.  26;  16  M.  &  W.  244;  Morgan  v.  Jones, 

Florence  v.  Jenings,  2  C.   B.,   N.  S.  8  Exch.  620 ;  Wms.  Saund.,  6th  ed., 

iH  ;  Florence  v.  Brayson,   1   C.   B.,  vol.  1,  p.  201,  n.  (r). 
V.    S.,  584.     See  Suse  v.  Pompe,    8  (r)  Attwood  v.  Taylor,  1  M.  &  Gr. 

•   B.,   N.   S.,    538.     But    now   the  279  ;  Orme  v.  Galloway,  9  E.xch.  544  ; 

ecovery  of  interest  is  provided  for  by  Francis  v.  Wilson,  Ry.  &  Moo.  105  ; 

tatute,  ante,  p.  741.  Doman  v.  Bibden,  Id.  381.     See  Re 

(n)   Baris  v.   Smyth,  8  M.   &  "W.  Gosman,  17  Ch.  D.  771. 
i99 ;  Farr  v.  Ward,  3  Id.  25  ;  Mar-  («)  Foster  v.  Weaton,  6  Bing.  714. 
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power  to  insert  in  the  contract  an  express  stipulation  to 
that  effect." 

3.  Where,  from  the  course  of  dealing  between  parties,  a 
contract  to  pay  interest  may  be  implied  (t). 

The  Sale  of  Goods  Act,  1893,  expressly  provides  (u)  that 
nothing  in  the  Act  shall  affect  the  right  of  the  seller  to 
recover  interest  or  special  damages  in  any  case  where  by 
law  interest  or  special  damages  may  be  recoverable. 

What  has  been  set  forth  in  the  preceding  paragraphs 
seems  to  be  included  within  the  words  of  Lord  West- 
bury  (x),  who  says  that  "  interest  can  be  demanded  only 
in  virtue  of  a  contract,  expressed  or  implied,  or  by  virtue  (A 
the  principal  sum  of  money  having  been  wrongfully  with- 
held, and  not  paid  on  the  day  when  it  ought  to  have  been 
paid," 

In  taking  leave  of  the  subject  of  contracts,  some  briel 
concluding  observations  may  not  be  deemed  superfluous. 
The  importance  of  a  knowledge  of  the  higher  classes  ol 
contracts,  and  of  the  qualities  which  attach  to  judgments 
of  our  Courts  of  Eecord  or  to  instruments  under  seal,  will, 
I  apprehend,  readily  be  conceded.  And  the  necessity  oi 
having  an  acquaintance  with  the  characteristics  of  simple 
contracts  (to  a  consideration  of  which  the  foregoing  pagef 
have  principally  been  devoted)  will  be  at  least  equally 
obvious,  when  we  reflect  that  mercantile  engagements- 
almost  without  exception,  belong  to  this,  the  lowest  clast 
of  contracts — that  transactions  such  as  these,  ranging 
from  the  simplest  to  the  most  elaborate  and  important, 
depend  often  upon  nothing  more  than  the  hastily  writter 
and  peculiarly  worded  correspondence  of  trading  firms 
separated  by  either  of  the  great  oceans  from  each  other 

{t)  Niehol  V.    Thompsott,    1    Camp.  Godby,  4  Taunt.  346. 
62,    n.,    and    cases    there   cited  ;     2  (m)  S.  54.     As  to  interest  in  Scot- 

R.  R.   759 ;    Petre  v.   Duncombe,    20  land,  cf.  s.  49,  subs.  3. 
L.  J.  Q.  B.  242 ;  Denton  v.  liodie,  3  {x)   Caledonian  R.  C.  v.  Carmiehael 

Camp.  496  ;   14  R.  R.  823  ;  Gtvyn  v,  L.  R.  2  So.  App,  Cas.  66. 
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bearing  this  in  mind,  we  shall  perforce  admit  that  not 
merely  to  the  professed  lawyer,  but  to  the  layman,  some 
considerable  familiarity  with  the  elements,  with  the  prin- 
(ciples,  of  our  law  merchant  is  essential.  In  the  ordinary 
affairs  of  life,  also,  in  the  constantly  recurring  cycle  of 
daily  or  familiar  events,  as  well  the  most  momentous 
as  the  most  trivial  compacts  known  to  law  are  authenti- 
cated neither  by  seal  nor  by  record.  The  purchase  of 
oecessaries  in  a  shop  and  the  solemn  contract  of  marriage, 
sehich  is  founded  on  the  consent  of  the  contracting  parties — 
evidenced  per  verba  de  prcesenti, — seem  to  be,  in  strictness, 
sJike  referable  to  the  class  of  simple  contracts. 

In  proportion,  however,  to  its  importance,  is  the  diffi- 
julty  of  acquiring  the  knowledge  here  alluded  to.  Not  only 
ire  causes  of  action  ex  contractu  almost  infinitely  varied, 
Dut  the  matters  of  defence  pleadable  in  such  actions  are 
equally  diversified ;  whilst  statutory  provisions,  relative  to 
iie  one  and  to  the  other,  are  extremely  numerous.  Hence 
ihe  learning  applicable  to  contracts  can  but  be  acquired 
[radually — by  experience  and  practice.  In  connection 
Hith  the  lowest,  as  with  the  best  authenticated  contract — 
viih  that  which  is  oral  as  with  that  which  is  founded  on 
«cord  or  on  Act  of  Parliament  (t/), — points  of  perplexity 
md  doubt  will  suggest  themselves  to  the  inquirer.  The 
Veat  principles,  however,  which  support  this  entire  subject, 

re,  at  all  events,  surely  traced  and  ascertained,  and  the 

11  fetter  they  are  understood,  illustrated  by  a  comparison  of 

^'ecided  cases,  tested  and  examined,  the  more  will  they  be 

)imd  consistent  with  common  sense,   with   sound   policy, 

ith  the  dictates  of  wisdom  and  of  justice. 

(y)  Ante,  pp.  256,  263. 
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CHAPTEK  I. 

TORTS   GENERALLY  :    THEIR   NATURE    AND    CLASSIFICATION. 

A  TORT  (a)  is  a  wrongful  act  involving  the  idea,  if  not  oj 
some  infraction  of  law,  at  all  events  of  some  infringemeni 
or  withholding  of  a  legal  right  or  some  violation  of  a  lega! 
right  (&). 

An  action  of  tort  will  lie  for  a  direct  injury  to  the  persoi] 
or  property,  for  the  wrongful  taking  or  conversion  of  goods 
for  consequential  damage,  the  right  of  action  for  a  tor< 
being  founded — 1,  on  the  invasion  of  some  legal  right ;  oil 
2,  on  the  violation  of  some  duty  towards  the  public  produc 
tive  of  damage  to  the  plaintiff ;  or  3,  on  the  infraction  ol 
some  private  duty  or  obligation  productive  likewise  of  damag( 
to  the  complainant. 

The  importance  of  having  a  correct  perception  of  tb( 
nature  of  a  right  of  action  founded  upon  tort  will  justify  i 


(a)  "Tortus" — damnum,  in justitia, 
Tis,  violentia  alicui  illata  :  D mange 
Gloss,  ad  verb.  "As  right  signitieth 
law,  so  tort,  crooked  or  wrong,  siguifieth 
injury  :  "  2  Inst.  56. 

{b)  Co,  Litt.  158  b ;  3  Bla.  Com. 
118. 

The  word  "  duty"  above  used  signi- 
fies "  that  which  a  person  owes  to 
another  or  to  the  public  generally — 


that  which  a  person  is  bound  by  an, 
legal  obligation  to  do  or  to  perform ; 
see  "Webster  Diet,  ad  verb.  Althougl 
the  above  definition*  would  includ 
within  the  term  "  duty  "  the  obligatioi 
to  pay  a  debt  or  to  perfonn  an  agree 
ment,  it  is  not  usual  to  employ  thi 
term  in  reference  to  obligations  i)urel 
ex  contractu. 


)RTS  GENERALLY  :   THEIR  NATURE  AND  CLASSIFICATION.  747 

brief  examination  of  each  of  the  three  classes  of  cases  above 
Bpecified. 
First,  then,  as  to  the  class  of  cases  in  which  complaint  is  Rights  or 

action  ex 

made  of  the  invasion  of  some  legal  right  (that  is,  of  some  delicto. 

legal  right  actually  in  the  possession  of  the  complainant,  and  Ac^TfJr 

to  the  enjoyment  whereof  he  is  entitled) — ex.  gr.,  where  arigiit. 

wrong  is  done  to  the  person  or  reputation,  where  goods  are 

tortiously  dealt  with  or  withheld  from  their  rightful  owner, 

or  a  direct  injury  is  done  to  property  (c).      Here  a  plaintiff, 

in  order  to  entitle  himself  to  damages,  may  be  called  upon 

to  show  two  things — the  existence  of  the  right  alleged  {d) 

and  its  violation  (e).  '  cYS*^ 

Now,  the  existence  of  the  right  alleged  will  have  to  be  * 

established  by  reference  to  legal  principles.      It  sometimes 

admits  of  easy  proof,  as  in  the  case  of  an  action  of  trespass 

for  taking  away  goods,  where  the  plaintiff  would  have  a 

mimd  facie  case,  sufficient  to  entitle  him  to  recover,  upon 

merely  proving  his  own  possession  of  the  goods,  and  that 

they  were  tortiously  taken  out  of  it  by  the  defendant ;  the 

reason  of  this  being,  that  the  bare  possession  gives  a  right 

'is  against  a  wrong-doer,  for  the  invasion  whereof  an  action 

.^villlie  (/). 

■I  i  So  we  have  already  seen  ig)  that  trespass  will  lie  for  a 

Here  entry  upon  land  in  possession  of  another,  although, 

i  an  action  be  brought  by  a  reversioner  for  damage  done 

0  his  reversionary  interest  in  land  demised,  a  foundation 

l|lpr  the   claim   to    damages   would    have    to    be    laid    by 

showing  that  the  injury  complamed  of  was  of  so  durable 

(c)  Post,  Chap.  3.  ingredients  in  a  right  of  action    ex 

[d)  In  Rogers  v.  Dutt,  13  Moo.  P.       delicto. 

•  C.  209,  216,  the  judgment  of  the  {e)  "  An  action  for  a  wrong  involves 

•upreme  Court  at  Calcutta  proceeded  a  correlative  right :  "  per  Erie,    J., 

xpressly  on  the  ground  that  a  right  Laing  v.  Whaley,  3  H.  &  N.  678. 
ad  become  vested  in  the  plaintiff  and  (/)   Arinorg    v.    Delamirie,  1  Str. 

id  been  invaded  by  the   defendant;  505  ;    1  Sm.  L.  C,  9th  ed.,  385,  and 

'is  Judgment,  however,  was  reversed  cases  there  cited. 

y  the  Privy  Council.      The  case  may  {g)  Ante,  p.  85  ;   Judgm.,  £t/an  v. 

>efully  be  consulted  in  regard  to  the  Clark,  14  Q.  B.  71. 
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a  kind  as  necessarily  to  be  productive  of  damage  to  his 
estate  (h). 

But,  further,  the  existence  of  a  right  may  have  to  be 
proved  by  an  appeal  to  elementary  principles  and  by  deduc- 
tions ingeniously  drawn  from  them,  by  a  discussion  of 
general  doctrines  of  public  policy,  or  by  embarrassing 
inquiries  touching  the  intention  of  the  legislature.  In 
support  of  this  remark,  I  would  refer  to  the  great  case  of 
Ashby  V.  White,  formerly  abstracted  (i) ;  to  the  equally 
important  judgment  in  Semayne's  case  (k),  illustrating  the 
fundamental  maxim  of  our  law,  that  *  every  man's  house  is 
his  castle '  (Z) ;  to  the  opinions  of  the  Judges,  and  the 
decision  of  the  House  of  Lords  in  Jeffereys  v.  Boosey  (m), 
where  the  long-vexed  question  as  to  the  existence  of  copy- 
right at  common  law  was  reagitated,  and  an  opinion  in  the 
negative  regarding  it  was  expressed  («) ;  to  all  those 
numerous  cases  (some  of  which  will  have  to  be  hereafter 
noticed)  wherein  the  existence  of  a  right  has  been  found  to 
depend  upon  the  interpretation  of  the  statute  law,  and  the 
unravelling  of  its  perplexities  (o). 

In  the  class  of  cases  now  under  consideration  it  will  be 
(  noticed,  that  proof  of  actual  damage  has  not  been  specified 
as  requisite  to  entitle  a  complainant  to  recover.     Many  in- 


\ 


(A)  Post,  Chap.  3,  8.  1.  As  to  copmght,  see  further  Sout- 

(0  Ante,  p.  82.  ledge  v.  Zou;'L.  R.  3  H.  L.  100;  IFood 

{k)  5  Rep.  91 ;  1  Sm.  L.  C,  9th  ed.,  v.  Boonei/,  L.  R.  3  Q.  B.  223  ;  TMkaud 

115.  Som  V.  Priester,  19  Q.  B.  D.  629  (re- 

(/)  The  maxim  extends  only  to  the  versing  6".  C.  loc.  cit.,  at  p.  48);  Warn* 

dwelling-house.     A   sheriff   may,   for  y.  Seebohm,^^  Ch.D.H;  Haiifatattigl 

the  purpose  of  executing  a  fi.  fa.,  break  t.  H.  aitdR.  Baiues  and  Co.,  (1895)  A. 

open  the  outer  door  of  a  building  not  C.  20  (affirming  C.  A.  1894, 3  Ch  109); 

being  the  dwelling-house:  Jloddcr  v.  Exchatige  TiUgruph  Cu.y.  Gregory  and 

WUlianu,  (1895)  2  Q.  B.  663  (C.  A.),  Co.,  (1896)  1  (j.  B.  147  (C.  A.).    As  to 

folloMongPwitonv.  5rotcfj«,  1  Sid.  186;  musical    and  dramatic   copyright,  see 

1  Keb.  698.  Wall  \.    Taylor,   11    Q.  B.   D.  102; 

(»/j)  4  L.  Ca.  815.     See  this  case  dis-  Buck  v.  Bates,  12  Q.  B.  D.  79  ;  13  Id.  j 

tinguished,    Trade    Auxiliary   Co.   v.  843  ;  Fuller  v.  Blackpool  Jf'inter  Gar- 

Middleaborough  TradesmenU  Protection  dens  Co.,  (1895)  2  Q.  B.  429  (C.  A.). 

Association,  40  Ch.  D.  425,  at  p.  434.  (o)  See,  for  instance.  Pickeiing  v. 

(w)  See      particularly      per      Lord  James,  L.  R.  8  C.  P.  489  ;  FMvett  t. 

Brougham,  4  H.  L.  Ca,  962  ;  per  Lord  Proprietors  of  the  Birmingham  Canal 

St.  Leonards,  Id.  977.  A«r.,  3  H.  L.  Ca.  812. 
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stances  confirmatory  of  this  remark — that  an  action  may 
lie  for  the  invasion  of  a  right  without  proof  of  special 
idamage — have  been  already  cited  {p),  where,  inter  alia, 
reference  was  made  to  decisions  which  establish  that  the 
fraudulent  use  and  appropriation  of  a  trademark  is,  per  se, 
iCtionable  (q). 

A  right  of  action  to  recover  the  possession  of  goods  (and 
the  same  remark  seems  applicable  to  replevin),  falls,  it  is 
eonceived,  within  the  class  of  rights  of  action  ex  delicto 
onder  our  notice,  although  in  such  an  action  substantial 
damages  are  in  practice  usually  sought  for. 

To  the  class  under  notice  is  also  referable  the  right  of 
action  for  a  libel,  or  for  slander  where  the  words  spoken  are 
actionable  per  se ;  the  right  to  sue  for  words  actionable 
only  when  productive  of  special  damage  offering  an  exception 
lio  the  class  in  question  (resulting,  as  it  would  seem,  from 
an  application  of  the  maxim,  De  minimis  non  curat  lex),  in 


74& 


!    (p)  Ante,  p.  82,  et  seq.    See  Gambart 
1.  Sumner,  .)  H.  &  X.  5. 
I    In    Chamherlahw    v.     Chester    and 
Birkenhead  B.C.,  1  Exch.  870, 876,  877, 
we  read  that  "  where  a  statute  pro- 
^lits  the  doing  of    a  particular  act 
ncting    the    public    no    person   has 
right    of    action    against    another 
rely  because  he  has  done  the  pro- 
fited act.     It  is  incumbent  on  the 
ity  complaining  to  allege  and  prove 
at  the  doing  of  the  act  prohibited 
.5  caused  him  some  special  damage, 
lie    peculiar    injury    beyond    that 
■iiiich  he  may  be  supposed  to  sustain 
u    common    with    the    rest    of    the 
Queen's  subjects  by  an  infringement 
the  law.     But  where  the  act  pro- 
i:)ited    is    obviously    prohibited    for 
ae  protection  of   a  particular  party, 
liere  it  is  not  necessary  to  allege  special 
iamage."     The  reason  on  which  this 
ule  is  foutded  seems  to  be,  that,  inas- 
uuch    as    the    statute  recognises  the 
ight  of    the  plaintiff,  the  breach  of 
hat  recognised  right  gives  him  a  title 
sue  without  showing  special  damage, 
;  accordance  with  the  principle  stated 


in  the  text. 

{q)  In  Marsh  v.  Billings,  7  Gush. 
(U.  S.)  E.  322,  it  was  held  that  a 
coach  proprietor  running  carriages 
between  a  railway  station  and  a 
town  has  no  right  falsely  to  hold 
himself  out  as  being  in  the  employ- 
ment or  under  the  patronage  of  a 
particular  hotel-keeper  in  such  town, 
by  affixing  to  his  carriage,  &c.,  the 
name  of  the  hotel,  this  being  done 
to  the  detriment  of  some  other  party 
lawfully  entitled  to  the  privilege  in 
question.  And  it  was  further  held 
that  the  representation  thus  falsely 
made  for  the  purpose  of  enticing  pas- 
sengers from  the  plaintiff's  carriages 
would  be  a  fraud  on  him,  and  a 
\iolation  of  his  rights,  for  which  an 
action  would  lie  without  proof  of  actual 
or  specific  damage. 

See  also  Xewhall  v.  Ireson,  8 
Gush.  (U.  S.)  E.  595;  Lawson  v. 
Bank  of  London,  18  G.  B.  92  ; 
Wotherspoon  v.  Currie,  L.  R.  5  H. 
L.  508 ;  Thompson  v.  Montgomery, 
41  Gh.  D.  35  ;  Reddaway  t.  Banham, 
(1896)  A.  G.  199. 


750 


TORTS  GENERALLY 


Eights  of 
action  ex 
delicto. 

Class  II. 
Action  for 
breach  of 
public  duty 
—  producing 
damage. 


Public  duty 
— at  com- 
mon law. 


respect  of  the  necessity  of  proving  such  special  damage  in 
order  to  sustain  the  action  (r). 

Secondly,  an  action  ex  delicto  may  be  founded  on  the 
violation  of  some  public  duty  {i.e.,  of  some  duty  towards 
the  public),  and  consequent  damage  to  the  complainant. 
Now  here  three  different  matters  may  have  to  be  proved  in 
order  to  entitle  the  plaintiff  to  a  verdict,  viz.,  the  existence 
of  the  alleged  duty,  its  breach,  and  damage  ;  the  existence 
of  a  public  duty  may  be  established  either  by  bringing  the 
facts  of  the  case  within  the  reach  and  control  of  some 
acknowledged  doctrine  of  the  common  law,  or  by  showing 
that  they  are  within  the  words,  spirit,  or  purview  of  an  Act 
of  Parliament. 

Let  us,  under  the  term  "  public  duty,"  include  the  duty 
towards  the  public  of  refraining  from  doing,  as  well  as  that 
of  doing,  acts  of  a  particular  kind  or  tendency,  and  we  may 
then  lay  down  the  proposition  above  stated,  thus  in  a  some- 
what expanded  form — Wherever  a  duty  has  to  be  observed 
towards  the  public  by  an  individual,  and  another  is 
specially  injured  in  consequence  of  the  non-observance  or 
non-discharge  of  such  duty,  or  through  misfeasance  or 
malfeasance  in  its  discharge,  an  action  will  lie  at  suit  of  the 
latter  party  against  the  former. 

Very  many  reported  cases,  of  which  comparatively  few 
can  here  be  cited,  establish  the  proposition  that  negligence, 
i.e. 
actionable 


.,  the  breach  of  a  duty  to  take  care  (s),  causing  damage  iSjj 
tionable  {t)  ;  ex.  gr.,  where  an  instrument  dangerous  in" 


(r)  See  Miller  v.  David,  L.  R.  9 
C.  P.  118;  post,  Chap.  2. 

(»)  Vide  per  Branmrll,  B.,  Hayn  v. 
Culliford,  4  C.  P.  D.  185  ;  Pearson  v. 
Cox,  2  C.  P.  D.  369  :  Tarry  v.  Ashton, 
1  Q.  B.  D.  314,  and  cases  there  cited ; 
Holmes  v.  Mather,  L.  R.  10  Ex.  261 ; 
Bichardton  v.  Oreat  Eattern  £.  C,  1 
C.  P.  D.  342. 

(t)  ♦'  There  is  no  absolute  or  intrinsic 
negligence  ;  it  is  alwaj's  relative  to 
some  circumstance  of  time,  place,  or 


person :  "  per  Bramwell,  B.,  Begg  v. 
Midland  R.  C,  1  H.  &  X.  781,  and  in 
BiKk  V.  Williams,  3  Id.  318.  "The 
ideas  of  negligence  and  dutj'  are  strictly 
correlative,  and  there  is  no  such  thing 
as  n^ligence  in  the  abstract.  Negli- 
gence is  simply  the  neglect  of  some 
care  which  we  are  bound  by  law  to 
exercise  towards  somebody :  "  per 
Bouen,  L.  J.,  Thomas  v.  Qmrtermainf, 
18  Q.  B.  D.  685,  694 ;  Evans  v.  Man- 
Chester,  #c.,  E.   C,   36  Ch.  D.  626, 
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its  existing  state,  and  calculated  to  inflict  damage  on  those 
who  may  come  in  contact  with  it,  is  so  placed  as  to  be 
ikely  to  cause  bodily  hurt,  the  person  thus  placing  it  is 
iable,  if  hurt  ensues,  to  the  party  injured  (u). 

NegHgence  may  be  evidenced  in  an  infinite  variety  of 
irays,  and  where  complicated  the  points  of  difficulty  usually 
ure  in  regard  to  the  burthen  of  proof,  and  the  question  to 
)e  decided  by  the  Judge — Is  there  evidence  of  it  for  the 
lury  (x)  ?  the  phrase  res  ipsa  loquitur  being  sometimes  used 
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(34.      "  Negligence    may    be    either 

orect  or  arising  from  circumstances  :  " 

ler  Watson,  B.,  Hipkins  v.  Birming- 

\am  Gas-light  Co.,   5  H.  &  N.  87  ; 

J.  C,  6  Id.  250.     "  "What  constitutes 

gross  negligence '  is  always  excessively 

nficult  either  to  define  or,  by  way  of 

■ticipation,  to  illustrate : ' '  per  Lord 

Inmworth,  Colyer  v.  Finch,  5  H.  L. 

ia.    924.       "  Actionable    negligence 

imsists  in  the  neglect  of  the  use  of 

idinary  care  or  skill  towards  a  person 

D  whom  the  defendant  owes  the  dutj' 

I  observing  ordinary  care  and  skill, 

y  which  neglect  the  plaintiff,  without 

.tributory  negligence  on  his  part,  has 

iered  injury  to  his  person  or  pro- 

rtv :  "  per  Brett,  M.  R.,  Heaven  v. 

'.n'der,  11  Q.  B.  D.  503,  507  ;  Elliott 

.  Hall,  15  Q.  B.  D.  315  ;   Thrussel  v. 

I'lndyside,  20  Id.  359,  363. 

As  to  evidence  of  negligence,  see 

"rneij\. London,  Brighton,  and  South 

■lU  E.  C,  L.   R.   6    Q.    B.    759, 

Id.  411  ;   Great   Western  R.   C.   of 

.lada  V.  Braid,  1  Moo.  P.  C.  C,  N. 

101  ;   Toomey  v.  London,  Brighton, 

i  South  Coast  R.  C,  3  C.  B.,  N.  S. 

:*j ;  Corninan  v.  Eastern  Counties  R. 

.  4  H.  &  X.  781  :  Roberts  v.  Great 

estem  R.  C,  4  C.  B.,  N.  S.  506  ; 

'tmantle     v.    London    and     North- 

'ftern  R.  C,  10  C.  B.,  X.  S.  89 ; 

^yth  V.  Birmingham  Waterworks  Co., 

Exch.  781 ;  Manchester,  ^c.,  R.  C, 

p.,  Fullarton,  resp.,  14  0.  B.,  X.  S. 

"Negligence  alone  without  damage 
es  not  create  a  cause  of  action:  "  per 
ntstm,  B.,  Duckworth  v.  Johnson,  4 
.  &  X.  659. 

«)  Dixon  v.  Bell,  5  M.  &  S.  198  ;  17 
R.  308 ;  and  see  Heaven  v.  Pender,  1 1 


Q.  B.  D.  503,  517;  distinguished,  O'Neil 
v.  Everest,  61  L.  J.  Q.  B.  453  ;  Clark 
V.  Chambers,  3  Q.  B.  D.  327,  and 
cases  there  collected ;  Scott  v.  Shep- 
herd, cited  ante,  Book  1.,  Chap.  3 ; 
Gilbertson  v.  Richardson,  5  C.  B.  502; 
Bird  V.  Holbrook,  4  Bing.  628,  with 
which  compare  Ilott  v.  Wilks,  3  B.  & 
Aid.  304 ;  22  R.  R.  400 ;  Jordin  v. 
Crump,  8  M.  &  W.  782  ;  Deane  y. 
Clayton,  7  Taunt.  489  ;  18  R.  R.  553  ; 
Wootion  V.  Hawkins,  2  C.  B.,  X.  S., 
412;  Judgm.,-6  Exch.  767,  768. 

In  Vaughan  v.  Taf  Vale  R.  C,  5 
H.  &  X.  685  (with  which  compare 
Jones  v.  Festiniog  R.  C,  L.  R.  3  Q. 
B.  733 ;  and  Smith  v.  London  and 
South- Western  R.  C,  L.  R.  6  C.  P. 
14),  Cockburn,  C.  J.,  observes,  that 
"when  the  legislature  has  sanctioned 
and  authorised  the  use  of  a  particular 
thing,  and  it  is  used  for  the  purpose 
for  which  it  was  authorised,  and  every 
precaution  has  been  observed  to  pre- 
vent injmy,  the  sanction  of  the  legis- 
lature carries  with  it  this  consequence, 
that  if  damage  results  from  the  use  of 
such  thing,  independently  of  negli- 
gence, the  party  using  it  is  not  respon- 
sible." See,  however,  per  Bramwell, 
L.  J.,  Powell  V.  Fall,  5  Q.  B.  D. 
597,  601  ;  Dunn  v.  Birmingham  Can. 
Co.,  L.  R.  8  Q.  B.  42, 47  :  per  Day,  J., 
Reg.  V.  Essex,  14  Q.  B.  D.  753,  763. 

(x)  Daniel  v.  Metropolitan  R.  C, 
L.  R.  5  H.  L.  45  ;  North-Eastem 
R.  C.  V.  Wanless,  L.  R.  7  H.  L.  12 ; 
Bridges  v.  North  London  R.  C,  Id. 
213  ;  discussed  in  Pearson  v.  Cox,  2  C. 
P.  D.  369;  Cockle  v.  South-Eastern 
R.  C,  L.  R.  7  C.  P.  321  ;  Ellis  v. 
Great  Western  R.  C,  L.  R.  9  C.  P. 
551 ;   Siner  v.  Great  Western  R.  C, 
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with  reference  to  a  state  of  facts  which  seems  necessarily 
indicative  of  negligence  {y).  In  cases  such  as  adverted  to, 
the  doctrine  of  contributory  negligence  needs  often  to  be 
applied.     This  doctrine  will  hereafter  be  considered. 

Inasmuch  as  the  ingredient  of  negligence  in  an  actiou 
founded  upon  tort  will  in  the  ensuing  pages  repeatedlj  ti 
claim  attention,  it  may  be  well  to  state  in  limine  the  ruk 
which,  after  many  conflicting  decisions,  has  been  estab- 
lished— that  in  any  such  case  "  the  Judge  has  to  saj 
whether  any  facts  have  been  established  by  evidence  fron 
which  negligence  may  be  reasonably  inferred ;  the  juron 
have  to  say  whether  from  those  facts,  when  submitted  tc 
them,  negligence  ought  to  he  inferred  "  (^). 

Let  us  pause  here  for  a  moment  to  notice  one  character 
istic  of  the  class  of  cases  now  under  review.  The  breach  o: 
a  public  duty  causing  damage  to  an  individual,  in  truth,  comt 
bines  two  tortious  ingredients,  which  are,  according  to  cir 
cumstances,  more  or  less  clearly  distinguishable  from  ead 
other — the  wrong  done  to  the  public  and  the  wrong  doa 
to  the  individual.  That  which  is,  in  strictness,  correlativi 
to  a  public  duty  is  a  right  enforceable  at  suit  of  the  public 
But,  then,  the  general  rule  of  law  is  settled,  that  an  indi 
vidual  cannot  enforce  a  public  right  or  redress  a  pubU 
injury  by  suit  in  his  own  name.  Where  he  suffers  wroni 
or  sustains  damage  in  common  uith  other  members  of  tli 
community,  no  personal  right  of  action  thence  accrues.   Th 


L.  R.  4  Ex.   117;  Bobnon  v.  Xorih-  JR.  C,  L.  E.  8  Q.  B.  161  ;   Czechs 

£agteifi  a.  C,  L.  R.   10  Q.  B.  271 ;  Gen.  Suam  Nav.  Co.,  L.  R.  3  C.  I 

Williams  v.  Great  Western  Ji.  C,  L.  14. 

E.  9  Ex.  157  ;  Clifr.  Midland  Ji.  C,  (y)  Briffffs  v,  Olicer,  4  H.  &  C.  40! 

L.  R.  5  Q.  B.  258;   Welfare  \.  London  407  ;  Scott  v.  London,  ic,  Docks  Co 

and  Brighton  Ji.  C,   L.  R.  4  (i.  B.  3  H.  &  C.  596. 

693;    Jiose  v.   North- Eastei-n   R.    C,  {z)  Per  Lord  Cairns,  C,   ifetnjx 

2   Ex.    D.    248  ;     Lewis    v.   London,  litan  Ji.   C.  v.  Jackson,  3  App.  Ca 

Chatham,  and  Dorer  R.  C,  L.  R.  2  Q.  197  (where  Bridges  v.  Xorth  Londc 

B.  66 ;  BlamiresY.  Laneashireand  York-  R.  C,  L.  R.  7  H.  L.  213,  is  explained; 

shire  R.  C,  L.  R.  8  Ex.  283;  Hitnson  Dublin,  Wicklow,  and  Wexford  S.  < 

T.  London  Getieral  Omnibus  Co.,  L.  R.  t.  Slattery,  3  App.  Cas.  1155. 
8   C.    P.   390 ;    Gee  v.   Metropolitan 
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rivate  grievance  is  merged  in  that  of  the  pubHc,  and  the 

uedy  (if  any  exists)  will  be  by  public  prosecution,  in 

ler  that  the  rights  of  the  public  may  thus  be  vindicated. 

.\en  where  one  person  sustains  damage  in  common  with 

he  public,  and,  from  the  circumstances  in  which  he  happens 

1)6  placed,  suffers  more  frequently  or  more  severely  than 

thers,  he  will  not,  on  that  account,  have,  as  of  course,  a 

eparate  right  of  action.     It  is  only  where  he  suffers  some 

pecial  damage,  differing  in  kind  from  that  which  is  com- 

lon  to  others,  that  a  personal  remedy  accrues  to  him  (a). 

In  every  case  belonging  to  the  class  now  under  considera- 
lon  will  be  found  as  an  ingredient  some  nonfeasance,  mis- 
3asance,  or  malfeasance  of  a  public  duty — constituting  pro 
into  an  offence  (not  necessarily  indictable)  against  the 
ublic — also  an  injury  productive  of  special  damage  to  an 
dividual. 

hus,  in  Ellis  v.  The  Sheffield  Gas  Consumers'  Co.  (b), 
18  action  was  brought  against  a  registered  joint-stock  com- 
ply, who  had  contracted  with  an  individual  for  the  laying 
fwa.  of  their  gas  pipes  in  the  town  of  Sheffield,  without 
aving  obtained  any  special  powers  for  that  purpose.  It 
ppeared  that,  in  the  course  of  making  the  necessary  exca- 
sitions,  a  heap  of  stones  had  been  left  in  one  of  the  streets, 
7QI  which  the  plaintiff,  whilst  passing  in  the  dark,  fell — 
lua  sustaining  damage.  The  declaration  charged  that  the 
sfendants  had  committed  a  nuisance  in  obstructing,  without 
powers,  the  public  thoroughfare  ;  and  the  plaintiff  having 
ined  a  verdict,  it  was  contended  that  the  action  should 
e  been  brought  against  the  contractor  whose  workmen 
id  caused  the  damage,  and  not  against  the  company ;  but 

|(«)    See    Brainard    v.    Connecticut  488  ;  Gray  v.  Ptillen,  5  B.  &  S.  981, 

[«r  R.  C,  7  Gush.  (U.  S.)  R.  510,  reversing  S.  C,  Id.  970.     See  Reg.  v. 

1-  Longton   Gas    Co.,  2   E.   &  E.  651; 

*)   2  E.  &  B.   767;    WTiiteUy   \.  Overton  v.  Freeman,  11  C.  B.   867; 

uper,  2   Q.  B.   D.  276  ;    Blake  v.  Gayford  v.   NicholU,   9   Exch.    702  ; 

nt,  2  H.  &  C.  20 ;  Hole  v.  Sitting-  Clothier  v.  Webster,  12  C.  B.,  N.  S., 

'■ne  and  Sheemess  R.  C,  6  H.  &  N.  790. 

B.C.L.  3  C 
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Lord  Campbell,  C.  J.,  observed,  this  "is  simply  the  caseo 
persons  employing  another  to  do  an  unlawful  act,  and  j 
damage  to  the  plaintiff  from  the  doing  of  such  unlawfn 
act  (c).  We  have  the  injuria  et  damnum,  which  constitut 
a  ground  of  action."  Again — in  Barnes  v.  Ward  (d),  tht 
question  was — whether  or  not  there  is  a  duty  cast  upon  thi 
owner  of  a  house  and  premises  adjoining  a  public  footwa; 
to  fence  them  off  in  such  a  manner  as  to  prevent  damag< 
to  any  one  lawfully  passing  along  the  pubHc  way  whi 
might  otherwise,  by  diverging  accidentally  from  his  track 
owing  to  the  state  in  which  the  premises  chanced  to  be 
meet  with  an  accident  ?  The  Court  held  that  such  a  dutr 
or  obligation  is,  under  the  circumstances  named,  cast  up<H 
the  owner  of  property ;  and  that  its  non-observance  ■wil 
render  him  liable  for  damage  caused  thereby,  the  groum 
of  this  decision  being,  that  the  excavation  (which  cause" 
the  damage  complained  of)  was  a  public  nuisance  (e).    L 

(f-c,  Dock  Co.,  L.  R.  3  C.  P.  326 
distinguished  in  O'Neil  v.  Ererett,  6 
L.  J.  Q.  B.  453  ;  Gautret  v.  Egertm 
L.  R.  2  C.  P.  371.  Per  Bylei,  I 
Witherley  v.  Regent's  Canal  Co.,  | 
C.  B.,  N.  S.,  6 :  Jiobbins  v.  /mm,! 
C.  B.,  X.  S.,  221.  See  Comtcelt  ^ 
Metropolitan  Commissioners  of  Setcfr 
10  Exch.  771,  774.  But"  a  mei 
licence  to  lodgers  to  use  the  roof  of 
house  as  a  drj-ing-place  for  linen  dw 
not  impose  any  duty  upon  the  landki 
to  repair  the  railing  round  the  roof 
Irag  v.  Hedges,  9  U-  B.  D.  SO:  Bm 
chelorv.  FortescMe,  11  Q.  B.  D.  47< 
Nor  is  there  any  duty  on  the  part  « 
the  occupier  of  premises  to  rend 
them  secure  for  persons  using  the 
without  inWtation  for  their  own  gr«l  j 
fication  :  Jetcson  v.  Gatti,  1  C.  &  1  j 
564.  The  owner  of  a  huilding  let  i  i 
chambers  or  offices  to  different  tenant 
retaining  in  his  possession  the  stai 
case,  is  under  a  duty  to  persons  mu 
the  staircase  when  having  busineos  wii 
the  tenants,  to  keep  it  in  a  reaaonab 
safe  condition :  Miller  v.  Sa»etc ' 
1893,  2  Q.  B.  177  (C.  A.). 

{e)  Hardcastle  v.    South    Yorkth 
Hailvcay  and  Hirer  Dun  Co.,  4  H.  4 1 


(e)  See  also  per  Lord  Campbell, 
C.  J.,  Sadler  v.  Henloek,  4  E.  &  B. 
577,  citing  Ellis  v.  Sheffield  Gas  Con- 
sumers''  Co.,  supra ;  per  Williams,  J., 
Pickard  v.  Smith,  10  C.  B.,  N.  S., 
480.  See  also  Black  v.  Christchurch 
Einanc;  Co.,  (1894)  A.  C.  48 ;  Sard- 
aker  v.  Idle  District  Council,  (1896) 
1  Q.  B.  335  (C.  A.). 

(rf)  9  C.  B.  392,  cited  2  App.  Cas. 
864  ;  White  v.  Hindley  Local  Board, 
L.  R.  10  Q.  B.  219,  affirmed  in  Black- 
more  V.  Vestrtf  of  Mile  End  Old  Toicn, 
9  Q.  B.  D.  451 ;  Moore  v.  Lambeth 
Waterworks  Co.,  17  Q.  B.  D.  468; 
Judgm.,  8  M.  &  "W.  788 :  Hadleg  v. 
Taylor,  L.  R.  1  C.  P.  53.  With  Barnes 
V.  Ward,  supra,  compare  Corbif  v.  Hill, 
4  C.  B.,  N.  S..  556  ;  Burche'U  v.  Hus- 
kisson,  50  L.  J.  Q.  B.  101 ;  Stone  v. 
Jackson,  16  C.  B.  199;  Chapman  v. 
Jtothwell,  E.  B.  k  E.  168  ;  Uonnsell 
V.  Smyth,  7  C.  B.,  N.  S.,  731 ;  Bolch 
V.  Smith,  7  H.  &  N.  736,  744  :  Wil- 
liams V.  Groucott,  4  B.  &  S.  149  (dis- 
tinguished in  Great  Laxey  Mining  Co. 
V.  Clague,  4  App.  Cas.  115,  119); 
Indermaitr  v.  Dames,  L.  R.  2  C.  I*. 
311,  followed  in  White  v.  France,  2 
C.  P.  D.  308,  310 ;  Smith  v.  London, 
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3ach  of  the  foregoing  cases  we  find,  as  elements  in  the 
jdght  of  action,  a  breach  of  public  (/)  duty  and  a  private 
j«Tong  producing  damage  (g). 

As  throwing  light  upon  the  subject  before  us,  Brown  v. 
Uallett  (/?),  and  the  elaborate  judgment  therein  delivered 
)y  Mr.  Justice  Maule,  demand  careful  examination.  The 
juestion  raised  in  that  case  was  as  follows  : — What  is  the 

i.uty  of  the  person  who  had  the  possession  and  control  of 
vessel,  which,  without  any  fault  of  his,  has,  whilst  in  his 
ossession,  sunk,  so  as  to  obstruct  a  public  navigable  river, 
rith  respect  to  vessels  navigating  the  river  after  his  pos- 
ession  and  control  have  ceased  ?  '*  There  seems  no 
oubt,"  observed  the  Court,  "  that  it  is  the  duty  of  a 
erson  using  a  public  navigable  river,  with  a  vessel  of 
^ich  he  is  possessed  and  has  the  control  and  management  {i), 
•  use  reasonable  skill  and  care   to   prevent  mischief  to 
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|0 ;  BiKks  V.  South  Yorkshire  and 
fDun  Co.,  3  B.  &  S.  244,  252, 254 ; 
miia»is,  J.,  and  Keating,  J., 
[B.,  N.  S.,  742,  745  ;  Orr  Ewing 
'  juhoun,  2  App.  Gas.  864. 

As  exemplifying  the  difference 

en  a  public  and  a  private  duty, 

re  Holmes  v.  North-Eastern  R. 

E.  4  Exch.  254  (with  which 

Wright   v.    London    and   Xorth 

m  It.  C,  L.  R.  10  Q.  B.  298), 

\Indermaur  v.  Dairies,  L.  R.  2  C. 

11 ;  and  Corby  v.  Hill,  4  C.  B., 

~ .,   556  ;    followed  in    White  v. 

e,  2  C.  P.  D.  308. 

Pickardv.  Smith,  10  C.  B.,  N.S., 

K  479 ;  as  to  which  see   Whitelcy 

"epper,  2  Q.  B.  D.  276,  278. 

-and  may,  however,  be  dedicated  to 

public  as  a  highway,  subject  to  in- 

?enience  or  risk  arising   from  its 

ting  condition:  Fisher  v.  Prowse, 

.  &  S.  770.     See  Morant  v.  Cham- 

n,  6  H.  &  N.  541 ;  ante,  Book  I. 

I    1. 

)  5  C.  B.  599:  Suhnarine  Tele- 

>k  Co.  V.  Dickson,  15  C.  B.,  N.  S., 

;   White  V.  Crisp,   10  Exch.  312  ; 

an  V.  Mersey  Docks  Board,  L.  E. 

P.  19,  29  :    White  v.  Phillips,  15 

'  '■.,  N.  S.,  245;  Bartlett  v.  Baker, 


3  H.  &  C.  153. 

As  to  the  liability  of  commissioners 
trustees,  or  local  boards  acting  under 
the  statute  law  for  negligence  and 
breach  of  duty,  see  Mersey  Docks 
Trustees  v.  Gibbs,  Same  v.  Pcnhallow, 
11  H.  L.  Ca.  686,  approved  Reg.  v. 
Williams,  9  App.  Gas.  418,  and  in 
Sanitary  Commissioners  of  Gibraltar 
V.  Orjila,  15  App.  Gas.  403  ;  Forbes  v. 
Lee  Conservancy  Board,  4  Exch.  D. 
116  ;  Hill  V.  Managers  of  Metropo- 
litan Asylum  District,  4  Q.  B.  D. 
433;  6  App.  Gas.  193,  203,  208; 
Winch  V.  Thames  Comervators,  L.  R. 
9  G.  P.  378;  Jollife  v.  Wallasey 
Local  Board,  L.  R.  9  C.  P.  62  ;  Coe 
V.  Wise,  L.  R.  1  Q,.  B.  711  ;  Ohrby 
V.  Ryde  Comm.  5  B.  &  S.  743  ;  Collins 
V,  Middle  Level  Comm.,  L.  R.  4  G.  P. 
279  ;  Rmk  v.  Williams,  3  H.  <fe  N. 
308;  cited  Judgm.,  Great  West,  of 
Canada  R.  C.  v.  Braid,  1  Moo.  P.  G. 
G.,  N.  S.,  119;  Gibson  v.  Mayor  of 
Preston,  L.  R.  5  Q.  B.  218  (approved 
in  Coivley  v.  The  Xeicmarket  Local 
Board,  (1892)  A.  G.  345)  ;  Gilbert 
V.  Trinity  House,  17  Q.  B.  D.  795. 

(t)  See  Manley  v.  St..  Helen's  Can. 
andR.  C,  2  H.  &  N.  840. 

3c2 
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other  vessels  ;  and  that,  in  case  of  a  collision,  arising  from 
his  negligence,  he  must  sustain,  without  compensation,  the 
damage  occasioned  to  his  o\\ti  vessel,  and  is  liable  to  pay. 
compensation  for  that  sustained  by  another  navigated  with 
due  skill  and  care.     And  this  liability  is  the  same  whether 
his  vessel  be  m  motion  or  stationary,  floating  or  aground, 
under  water  or  above  it ;  in  all  these  circumstances  the 
vessel  may  continue  to  be  m  his  possession,  and  under  his 
management  and  control ;  and,  supposing  it  to  be  so,  and 
a  collision  with  another  vessel  to  occur  from  the  improper 
manner  in  which  one  of  the  two  is  managed,  the  owner  of 
the  vessel  properly  managed  is  entitled  to  recover  damages 
from  the  owner  of  that  which  was  improperly  managed. 
This  duty  of  using  reasonable  skill  and  care  for  the  safety 
of  other  vessels  is  incident  to  the  possession  and  control  (A 
the  vessel.     Subject  to  this  obligation,  the  owner  has  a  right, 
while  his  vessel  is  afloat,  to  proceed  in  any  direction  and  to 
remain  at  any  place  ;  and  when  it  is  aground,  whether  suni 
or  not,  to  remain  as  long  as  the  occasions  of  his  voyage 
require.     Of  the  existence   of   these  rights   and  of  these 
duties,  so  long  as  the  possession  and  control  of  the  vessel 
continue  in  the  same  person,  there  seems  to  be  no  doubt. 
Nor  does  there  seem  to  be  any  doubt,  that,  if  these  wen 
transferred  to  another  person,  the  rights  and  the  dutief 
would  also  be  transferred  to  him,  and  the  original  ownei 
would  cease  to  be  entitled  to  or  bound  by  them."     A  person 
however,  may  cease  to  have  the  possession  and  control  of  i 
vessel,  although   they  are  not  transferred   to  any  othe 
person,  ex.  gr.,  by  some  casualty  of  navigation  (as  in  tb 
case  subjudice) — what  then  are  the  rights  and  obligation 
of  the  owner  ?  Assuming  that  the  loss  of  the  vessel  arcs 
from  unavoidable  accident — that  the  owner  is  wholly  blame 
less  in  regard  to  it,  and  that  there  are  no  special  circum 
stances  casting  upon  him  a  continuing  liability,  it  seem 
clear  that  he  is  not  compellable  to  remove  the  obstructio 
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I  to  the  navigation  caused  by  the  sunken  vessel,  nor  even  to 
take  measures  for  diminishing  the  danger  arising  from  it. 
Inasmuch,  then,  as  an  indictment  would  not  lie  under  the 
eircumstances  stated,  for  the  danger  and  impediment  to  the 
public,  no  action  would  be  maintainable  for  particular 
damage  resulting  from  the  obstruction  in  question  to  an 
individual.  The  duty  of  the  defendant  (if  it  existed  at  all) 
I  would  be  of  a  public  nature  ;  and  the  plaintiff,  in  order  to 
succeed,  would  have  to  show  a  breach  of  public  duty  as  well 
08  special  damage  to  Jiimself  (k). 

In  any  such  case  the  plaintiff  in  his  claim  must  allege 
facts  raising  the  duty  for  breach  of  which  coupled  with 
damage  he  sues  ;  any  allegation  of  duty,  however,  is  "  use- 
less where  the  ^claim]  is  insufficient,  and  superfluous  when 
I  sufficient  without  it"(Z).  Various  cases  which  have  given 
rise  to  interesting  discussions  respecting  legal  duties  are 
cited  infra  (ni). 

Wherever,  then,  an  action  is  brought  for  damage  caused 
by  breach  of  a  public  duty,  the  damage  and  not  the  breach 
of  duty,  is  that  for  which  the  complainant  sues  :  his  object 
ibeing — not  to  vindicate  a  right  on  behalf  of  the  public,  but 
— to  recover  compensation  for  a  wrong  done  to  himself. 

etween  the  public  and  the  private  wrong,  concurring  in  a 

use  of  action  such  as  now  alluded  to,  the  distinction 
ihould  carefully  be  traced.     The  mode  of  tracing  it  may  be 

ustrated  hj  Couling  v.  Coxe  (n),  where  the  action  was  in 

(i)  See  Judgm.,  5  C.  B.  G20.     See  565,  566;  CollisT.  Selden,L.B..3C.  P. 

'  iArmw  Shipping  Co.  v.  Ti/ne  Im-  495;  Hill  v.  Balls,  2  H.    &  X.  299 

vement  Commissioners,  (1894)  A.  C.  (with  which  compare  Smith  v.  Green, 

P'08.  1  C.  P.  D.  92  ;    Ward\.  Hobbs,  iApp. 

(/)  Per  Jtfaule,  J.,    5    C.    B.    615,  Cas.  13)  ;  JInllett  v.  Mason,  L.  R.   1 

opted  Judgm.,  11  Exch.  270.  C.  P.  559  ;  Ibottson  v.  Peat,  3  H.  & 

(m)  Soutficote  v.  Stanley,  1  H.  &  N.  C.   644 ;  Dalton  v.  Benton,   1  C.   B., 

!!47,  which  "  stands  entirely  upon  the  X.    S.,    672.      Et  ^-ide  per    I'ollocP, 

lation  of  host  and  ^-oest,  and  was  de-  C.  B.,  Abraham  v.  Reymlds,  5  H.  &  N. 

'led  upon  this  principle,  that  one  who  148  ;  Cracknell  t.  Thetford,  L.  R.  4 

hooses  to  become  a  guest  cannot  com-  C.   P.    629  ;    distinguished  in    Geddis 

■lain  of  the  insufficiency  of  the  accom-  v.   Proprietors  of  Bann  Peservoir,   S 

hodation  afforded  him:  "  per  Williams,  App.  Cas.  430. 

Corby  V.  Hill,  4    C.  B.,  X.  S.,  («)  6  C.  B.  703. 
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tort  against  a  witness  for  not  obeying  a  subpoena  ;  and  the 
Court  observed,  "that,  in  such  an  action  brought  for  a 
breach  of  duty — not  arising  out  of  a  contract  between  the 
plaintiff  and  the  defendant  (o),  but — for  disobeying  the 
order  of  a  competent  authority, — the  existence  of  actual 
damage  or  loss  is  essential  to  the  action,  as  the  law  will  not 
imply  a  loss  to  the  plaintiff  from  mere  disobedience  to  the 
subpoena  "  (p).  In  other  words,  the  law  will  here  dis- 
criminate between  the  breach  of  the  public  duty  and  the 
personal  damage  which  form  the  component  elements  of 
the  complete  right  of  action.  In  resohdng  the  question, 
whether  or  not  an  action  under  the  circumstances  supposed 
is  maintainable,  the  Court  has  to  du'ect  its  attention  as  well 
to  the  private  damage  as  to  the  contempt  or  public  offence  ; 
whereas,  on  motion  for  an  attachment,  it  has  to  consider 
the  latter  only.  "  To  found  a  motion  for  an  attachment 
against  a  witness  for  disobe^'ing  a  subpoena,  it  must  be 
shown  that  he  has  wilfully  abstained  fi'om  attending  in 
pursuance  thereof,  or  that  he  has  in  some  way  treated  the 
process  of  the  Court  with  contempt."  Should  the  party 
subpoenaed  succeed  in  purging  himself  of  the  alleged  con- 
tempt, he  will  still  be  liable  to  an  action  for  any  damage 
which  the  plaintiff  may  have  sustained  in  consequence  of 
his  non-attendance  at  Nisi  Prius ;  and  in  support  of  such 
action  there  will  yet  remain,  as  an  ingredient,  a  wrong 
towards  the  public  in  disobeying  the  process  of  the  Court. 
Not  only  in  the  case  above  put  does  the  right  of  action 
admit  of  satisfactory  analysis,  but  in  other  cases  falling 
within  the  class  now  under  notice  a  similar  process  may 
often,  without  difficulty,  be  pm'sued. 

In  the  examples  latterly  presented,  the  right  of  action 
has  been  founded  on  the  breach  of  a  public  duty,  existing 

(o)  See    Yeatman  v.  Dempsey,  9  C.       v.  Utmt^  1  C.  &  M.  752  :  Ntedham  v. 
B.,  ff.  S..  881.  Fraser,   1    C.  B.  815.     See  Wade  v. 

(p)  Judgm.,  6  C.  B.  718, 719 ;  MuUttt      Stmeon,  2  C.  B.  648,  666. 
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at  common  law,  productive  of  damage  to  the  plaintiff.  A  ^^bif  "d^t 
public  duty  may  also  be  imposed,  in  part  or  wholly,  by  the 
statute  law  (q)  ;  when  this  is  so,  the  precise  nature  and 
extent  of  the  statutory  duty  must  of  course  be  determined 
by  reference  to  the  words  of  the  Act  creating  it,  as  stated 
at  p.  750,  and  as  illustrated  by  cases  below  cited  (r) ;  the 
general  rule  being  that  "  a  person  damnified  by  the  failure 
to  perform  a  statutory  duty  is  entitled  to  maintain  an 
action"  (s). 

Lord  Holt  indeed  lays  down  (t),  that  "  wherever  a  statute 
enacts  anything,  or  prohibits  anything  for  the  advantage  of 
I  any  person,  that  person  shall  have  remedy  to  recover  the 
advantage  given  him,  or  to  have  satisfaction  for  the  injury 
done  him,  contrary  to  law,  by  the  same  statute ;  for  it 
«^ould  be  a  fine  thing  to  make  a  law  by  which  one  has  a 
right,  but  no  remedy  but  in  equity  "  (w)  —  which  seems 
aquivalent  to  saymg,  that  "  when  a  statute  gives  a  right, 
ihen,  although  in  express  terms  it  has  not  given  a  remedy, 
ihe  remedy  which  by  law  is  properly  applicable  to  that 
ight  follows  as  an  incident "  (x). 

Such  as  above  set  forth  being  the  rule  generally  appli- 
able,  some  qualification  of  it  must  be  noticed,  for  the 
reach  of  a  public  statutory  duty  causing  damage  does  not 
Iways  and  necessarily  vest  a  right  of  action  in  the  person 
uffering   such   damage   against   the   person  guilty  of  the 

{q)  In  Mills  v.  Maijor,  ^-c,  of  Col-  Gell,   12  C.   B.  191  ;    General  Steam 

Ulster,    17    C.    B.,    N.    S.,    635,   no  iffav.  Co.  v.  Morrison,  13  C.  B.  581  ; 

atutory  duty  was  held  to  have  been  Morrison  v.   General  Steam  Nav.  Co., 

oposed.      See  also   Cornell    v.  Haij,  8  Exch.  733  ;  General  Steam  Nav.  Co. 

.   R.    8    C.   P.    328  ;    Twycross    v.  v.  Mann,  14  C.  B.  127. 

rmt,  2  C.  P.   D.  469,  487  ;   Ham-  (s)  Per  Mellor,  J.,  Reg.  v.  Ingall, 

ond  T.  St.  Pancras,   L.  R.  9  C.  P.  2  Q.  B.  D.  207. 

.6,  followed  in  Bateman  v.  Poplar  [t)  Anon.,  6  Mod.  27. 

oard  of   Works,   37    Ch.    D.    272  ;  (m)  «'  Whenever    an    Act    gives    a 

yams  v.    Webster,   L.    R.   4  Q.  B.  right,  it  means  to  give  a  legal  remedy, 

8,  L.   R.  2  Q.   B.    264  ;    Holborn  and  not  to  put  the  party  to  the  extra- 

Hxon  v.  St.  Leonard,  Shoreditch,  2  ordinary reuiedv of  a  Court  of  equity:" 

B.  D.  145.  Mitchell  v.  Knott,  1  Sim.  499. 

(r)  Hilcoat  v.  Archbishop  of  Can-  {x)  Per  Mauh;  B.,  Braitliwaite  v. 

•bury,    10  C.  B.   327;  Eohinson  v.  Skinner,  5  M.  &  W.  327. 
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breach ;  whether  the  right  of  action  exists,  and,  if  so, 
against  whom  it  should  be  exercised,  must  depend  upon  th$ 
object,  language,  and  policy  of  the  particular  statute  (y).    j 

Moreover,  a  man  may  be  morally,  and,  under  the  tema 
of  a  statute,  legally  culpable,  and  yet  his  conduct  may  not 
give  any  right  of  action  to  a  private  individual  who  sustains 
damage  thereby.  The  breach  of  a  statutory  duty  causing 
damage  may  fail  to  lay  the  foundation  of  an  action  (z). 

The  subject  before  us  has  been  thus  judicially  elucidated : — 

"  The  ordinary  rule,"  we  read,  "  is  that  when  the  law 
creates  a  duty  and  the  party  is  disabled  from  performing  it 
without  any  default  of  his  own,  by  the  act  of  God  or  the 
king's  enemies,  the  law  will  excuse  him  ;  but  when  a  party  by 
his  own  contract  creates  a  duty,  he  is  bound  to  make  it  good, 
notwithstanding  any  accident  by  inevitable  necessity  "  (o). 

In  an  interesting  case  (&)  which  was  finally  disposed  of  by 
the  House  of  Lords,  the  facts  were  as  under : — Damage  was 
done  to  a  pier  through  the  violence  of  the  wind  and  waves 
by  a  vessel  at  a  time  when  the  master  and  crew  had  been 
compelled  to  escape  from  her,  and  had  consequently  no 
control  over  her — regard  being  had  to  the  words  of  a  statute 
applicable,  the  owners  of  the  vessel  were  adjudged  not  to  be 
liable.  In  this  case  the  common  law  liability  was  held  not ' 
to  have  been  extended  by  the  legislature,  and  the  case  had 
consequently  to  be  decided  by  reference  to  that  liability, 
"If,"  said  Lord  Cairns,  C,  "a  duty  is  cast  upon  an  ind^ 
vidual  by  common  law,  the  act  of  God  will  excuse  him  from 
the  performance  of  that  duty.  No  man  is  compelled  to  dc 
that  which  is  impossible.     It  is  the  duty  of  a  carrier  t( 

{]/)  Atkin»on\.  Newcastle  and  Gates-  (r)    TTiwrrf  v.  2foW«,  4  App.  Cas.  13 

head  Watertrorks  Co.,  2  Ex.  D.  441,  («)    Judgm.,  Nichols  v.  Martlaud 

questioning  Couch  v.  Steel,  3  E.  &  B.  2  Ex.  D.  4.     See  Paradine  t.  Jam  ^ 

402.      See    Ross    v.    RuggC'I'vicc,    1  Ale^-n,  26. 

Ex.    D.  269,   approved  and  followed  (i)    River    Wear    Commissiotun  f 

in  Brain  v.  Thomas,  50  L.  J.  Q.  B.  Adatnson,  2  App.  Cas.  743,  referrinj  | 

664  ;  Wisetnan  v.  Booker,  3  C.  P.  D.  to  Dennis  v.  Tovell,  L.  R.  8  Q.  B.  10 
184. 
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deliver  safely  the  goods  entrusted  to  his  care  ;  but  if  in 
carrying  them  with  proper  care  they  are  destroyed  by 
lightning  or  swept  away  by  a  flood,  he  is  excused,  because 
the  safe  delivery  has,  by  the  act  of  God,  become  impos- 
sible (c).  If,  however,  a  man  contracts  that  he  will  be 
liable  for  the  damage  occasioned  by  a  particular  state  of 
I  circumstances,  or  if  an  Act  of  Parliament  declares  that  a  man 
i  shall  be  liable  for  the  damage  occasioned  by  a  particular  state 
I  of  circumstances,  I  know  of  no  reason  why  a  man  should  not 
I  be  liable  for  it,  whether  brought  about  by  the  act  of  man  or 
by  the  act  of  God.  There  is  nothing  impossible  in  that 
which,  on  such  an  hypothesis,  he  has  contracted  to  do,  or 
which  he  is  by  the  statute  ordered  to  do,  namely,  to  be 
iliabl^i  for  the  damages  "  (d). 

Torts,  being  in  kind  exceedingly  diversified,  and  some 
fconsiderable  familiarity  with  their  leading  characteristics 
ibeing  essential,  it  may  be  proper  to  offer  some  further 
explanatory  remarks  and  cite  some  additional  cases  con- 
cerning them  (e) . 

To  commence,  then,  with  Faiccett  v.  The  Yoi'k  and  North 
Midland  B.  C.  (/) — that  was  an  action  founded  in  tort 
igainst  the  company  just  named,  the  declaration  in  which 
charged  that,  under  certam  Acts  of  Parliament,  the  defen- 
dants were  required  to  keep  closed  the  gates  leading  from 
in  adjoining  highway  on  to  their  railway,  so  as  to  prevent 
battle  or  horses  passing  along  the  road  from  entering  there- 
upon, save  and  except  at  such  times  as  the  gates  were 
necessarily  open  for  the  purpose  of  allowing  carriages  and 
attle,  &c.,  to  cross  the  line.  The  breach  alleged  was  that 
he  defendants,  "  disregarding  their  duty  and  the  statutes 
n  that  behalf,  did  not  maintain  good  and  sufficient  gates 


i 


(e)  As  to  the  liability  of  a  common  (e)  See  also  Coicley  v.  Mayor,  ^c, 

rrier  as  an  insurer,  post,  Chap.   3,  of  Sunderland,  6  H.  &  N.  565. 
2.  (/)  16  Q.  B.  610.     Compare  with 

(f)   Per  Lord   Cairns,   C,  2  App.  the  above  case  Matson  v.  Baud,  3  App. 

'*•  '50.  Cas.  1082. 
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across  each  end  of  the  said  highway  at  the  point  where  me 
same  was  crossed  by  the  railway,"  and  did  not  keep  the 
gates  across  the  said  highway  at  that  point  shut  and  closed, 
but  omitted  to  do  so  during  long  spaces  of  time,  and  when 
the  gates  were  not  required  to  be  open  for  other  purposes ; 
such  being  the  gravamen  of  the  charge,  the  damage  alleged 
was,  that  certain  horses  belonging  to  the  plaintiff,  and  at 
the  time  of  the  happenmg  of  the  alleged  wTongful  act 
lawfully  being  on  the  highway  in  question,  strayed  from 
thence  on  to  the  railwa}-,  and  were  there  run  down  and 
killed  by  a  train  of  carriages. 

Now,  it  appeared  in  evidence  that  the  plaintiff's  horses 
had  escaped  from  an  adjacent  field  belonging  to  him  on  to 
the  highway,  and  an  issue  was  accordmgly  raised  on  the 
record  as  to  whether  or  not  the  horses  could  be  said  to  have 
been  "  lawfully "  upon  the  highway  in  question,  before 
passing  through  the  gate  belonging  to  and  under  the  control 
of  the  company.  The  Court  of  Queen's  Bench,  however,  in 
the  first  place,  thought,  that,  as  against  the  defendants,  the 
horses  were  lawfully  upon  the  highway,  and,  this  point  being 
disposed  of,  further  held  that  the  railway  company  wer€ 
bound  and  required,  to  keep  the  gate  in  question  shut  at  all 
times,  except  those  specified  in  their  Act ;  and  that,  having 
been  guilty  of  a  breach  of  their  duty  in  this  behalf,  and 
having  thus  occasioned  damage  to  the  plaintiff,  they  wen 
legally  compellable  to  make  it  good.  In  this  case,  accord- 
ingly, the  gist  of  the  action  was  the  wrongful  breach  of  i 
statutory  public  duty  cast  on  the  defendants,  coupled  witl  ^ 
consequential  damage  to  the  complainant. 

With  the  preceding  case  should  be  compared  Eicketts  V I 
The  East  and  West  India  Docks,  dc,  R.  C.  {g).     That  W8y| 

{g)  12  C.  B.  160  ;  Ace.  Manchester,  Great  Western  R.  C,  4  C.  B.,  N.  8. 

Sheffield,   and  Lincolnshire  R.    C.   v.  606 ;    Sharrod  v.  London  and  N.  W 

Wallis,  14   C.  B.  213  (citing  Bird  v.  R.  C,  4  Exch.  o80. 

Holhrook,  4   Bing.  628  ;    and   Barnes  As  to  obligation  to  maintain  gates  a 

V.  Ward,  ante,  p.  754) ;  Midland  R.  C.  level  crossing,  see  Charman  v.  South 

v.Daykm,   17  C.  B.  126;    Rolwrtay.  Eastern  R.  C.,2Hi.'&.'D.h2i{C.  k. 
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an  action  for  damage  done  to  sheep  of  the  plaintiff,  which, 
straying  from  his  land  on  to  the  defendants'  railway,  were 
there  killed.     The  declaration  alleged  that  it  was  the  duty 
of  the  defendants  to  make  and  erect  a  sufficient  fence  in  and 
upon  land  taken  for  the  use  of  the  railway,  &c.,  so  as  to 
prevent  cattle  from  escaping  out  of  the  adjoining  lands  on  to 
the  railway ;  and  the  breach  averred  was  the  non-observance 
of  this  duty.     Such  being  the  nature  of  the  charge  made, 
the  defendants  pleaded,  inter  alia,  as  follows  : — That,  at  the 
time  of  the  occurrence  complained  of,  another  railway  com- 
pany (to  wit,  the  Great  Northern)  were  possessed  of  the 
lands  adjoining  to  and  abutting  on  the  defendants'  line — 
and  that  the  sheep  of  the  plaintiff,  bemg  wrongfully  and 
unlaufully  upon  such  lands,  had  thence  escaped  and  strayed 
upon  the  railway,  the  plaintiff  nof  being  the  owner  or  occupier 
of  those  lands.     To  this  plea  the  plaintiff  demurred  ;  and  it 
was  therefore  open  to  him  to  avail  himself  as  well  of  any 
statutory  HabiHty  imposed  on  the  defendants,  as  of  any 
neghgence  or  misfeasance  on  their  part  at  common  law. 
A-Ccordingly,  in  the  first  instance,  reliance  was  placed,  in  his 
[behalf,  upon  the  stat.  8  &  9  Vict.  c.  20,  s.  68  (h),  by  which 
railway  companies  are  bound  to  make  and  maintain  suffi- 
cient fences  "  for  separating  the  land  taken  for  the  use  of 
the  railway  from  the  adjoining  lands  not  taken,"  and  "  for 
preventing  the  cattle  of  the  owners  and  occupiers  thereof 
pom  straying   thereout,"   &c.     This   section   of   the  Act, 
''owever,  was  held  not  to  apply  under  the  circumstances, 
iiasmuch  as  the  plaintiff  was  not  the  owner  or  occupier  of 
he  adjoining  land.     The  plaintiff  was  consequently  obliged 
0  fall  back  upon  his  rights  at  common  law,  and  to  contend, 
imongst  other  things,  that  the  defendants,  carrying  on  a 
iangerous  trade,  were  bound  to  exercise  it  with  more  than 
rdinary  caution,  so  as  not  to  do  damage  to  the  public. — 
Co  this  argument,  it  was  answered,  however,  that  neghgence 

[h)  See  Wiseman  v.  Booker,  3  C.  P.  D.  184. 


764  TORTS  GENERALLY: 

was  not  alleged,  and  that  at  common  law  the  company  were 
only  bound  to  keep  then*  fences  m  repair,  as  against  the 
proprietors  of  the  adjoining  lands,  and  not  as  against  the 
plaintiff  whose  sheep  were  wrongfully  thereupon  (i). 

It  has  more  recently  been  held,  that  the  duty  to  fence 
under  the  statutory  provision  above  cited,  is  an  obligation 
not  as  to  passengers  but  with  regard  to  the  owners  and 
occupiers  of  adjoining  lands,  and  that  the  duty  imposed  on 
a  railway  company  at  common  law  is,  to  take  every  reason- 
able care  to  prevent  danger  to  their  passengers  from  cattle 
coming  on  to  the  line  "  where  it  is  probable  that  such  an 
event  may  occur  (k). 

Again — under  the  stat.  1  &  2  Vict.  c.  98,  the  public  duty 
was  imposed  upon  a  railway  company  of  conveying  (and 
therefore  of  conveying  safely)  officers  of  the  post-office,  in 
charge  of  the  mails  and  letter  bags  transmitted  along  theii 
line ;  through  negligence  in  the  performance  of  this  dut} 
damage  was  caused  to  the  plaintiff,  an  officer  so  being  con- 
veyed ;  the  company  causing  it  were  held  to  be  liable  tc 
him  for  their  misfeasance  (/). 

Lastly,  upon  this  part  of  the  subject  may  be  cited  Coi 
V.  Piatt  (m),  as  exemplifying  the  importance  of  looking 
narrowly  at  the  language  of  a  statute  imposing  a  publi< 
duty  before  suing  for  its  breach. — There  the  decision  of  th^ 
Coiurt  principally  turned  on  the  meaning  of  the  21st  sectioi 
of  the  Factory  Act  (7  &  8  Vict.  c.  15),  which  require^  I 
amongst  other  things,  that  "  all  parts  of  the  mill-gearinj 
in  a  factory  should  be  securely  fenced,"  and  that,  "  th| 
said  protection  to  each  part  shall  not  be  removed  whiljj 

(i)  See  Dawson  v.  Midland  R.  C,  Jt.  C,  16  Q.  B.  984.     In  connecdfli 

L.    R.    8   Ex.    8 ;    Marfell  v.    South  with  which  case,  see  Great  Sorthet 

Wales  R.  C,  8  C.  B.,  N.  S.,  525;  B.    C.   v.    Harrison,    10   Exch.  37fl|  j 

Bessant  v.  Great  Western  B.   C,  Id.  Lygo  v.  Newhold,  9  Exch.  302. 
368.  (w)  6  Exch.  752  ;  S.  C.  (in  Erroi' 

(A)  Btuton  V.  yorth-Easterti  B.  C,  7  Id.  460  ;  Br  it  ton  \.  Great   Westi, 

L.  R.  3  Q.  B.  549,  553.  Cotton  Co.,  L.  R.  7  Ex.  130 ;  follow 

(0  Collett  V.    London   and  y.    W.  ing  Jlohnes  v.  Clarke,  7  H.  &  N.  93' 
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B  parts  required  to  be  fenced  are  in  motion  by  the  action 
►I  the  steam-engine,  water-wheel,  or  other  mechanical 
power,  for  any  manufacturing  process."     The  declaration  in 

i  the  case  before  us   stated  that  the  defendants   were  the 

.  occupiers  of  a  building  in  which  steam  power  was  used 
to  work  machinery  employed  in  manufacturing  cotton,  and 
in  part  of  which  building  there  was  certain  mill-gearing, 
being  a  shaft  which  was  worked  and  put  in  motion  by  the 
said  steam  power,  yet  the  defendants  disregarded  their 
duty  in  this,  that  the  shaft  was  not  securely  fenced, 
contrary  to  the  form  of  the  statute,  whereby  the  plaintiff 
received  great  bodily  injury,  &c.     On  demurrer,  the  above 

I  declaration  was  held  bad,  because  it  did  not  show  that  at 
the  time  of  the  accident  the  shaft  which  occasioned  it  was 

lin  motion  for  a  "manufacturing  process."  The  defect 
thus  exposed  in  the  declaration  having  been  amended  by 
inserting  in  it  an  allegation,  that  a  certain  part  of  the  mill- 
gearing  by  which  the  accident  was  occasioned  was  in  motion 
at  the  time  for  a  manufacturing  process,  the  plaintiff  was 
again  defeated  upon  the  following  facts  :  the  injury  com- 
plained of  was  received  from  a  vertical  shaft  in  motion,  but 
at  a  time  when  by  its  motion  it  turned  no  machinery  imme- 
diately connected  with  it,  either  in  the  room  where  the 
plaintiff  was,  or  in  any  other  room,  the  shaft  in  question 
being  itself  turned  by  a  horizontal  shaft  communicating  with 
6  motive  power.  Looking  at  the  evidence  adduced,  the 
Court  held,  that  the  shaft,  which  caused  the  damage,  could  not 
when  it  happened,  be  said  to  have  been  in  motion  for  "  any 
manufacturing  process,"  and  did  not  therefore  at  that  time 
need  to  be  fenced  under  the  provisions  of  the  Factory  Act  (n). 
We  may  now  conclude  that  a  statutory  duty  towards  the 
pubhc  may  consist  either  in  doing,  or  in  abstaining  from 

(n)  Coe  V.  Flatt,  7  Exch.  923.     See       see  per  FiffotC,  B.,  L.  R.  7  Ex.  139; 
^oel  v.  Sheppard,   5  E.    &  B.   856 ;       19  &  20  Vict.  c.  38. 
Castcell  V.  TForth,  Id.  849,  as  to  which 
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doing,  some  particular  act.  And  in  regard  to  cases  such 
as  spoken  of,  the  following  propositions  may  be  stated  as 
often  found  applicable  to  facts  falling  within  the  class 
which  has  been  under  our  notice : — that  "  if  the  law  casts 
any  duty  upon  a  person,  which  he  refuses  or  fails  to  per- 
form, he  is  answerable  in  damages  to  those  whom  his 
refusal  or  failure  injures  "  (o) — that  the  non-performance 
of  a  legal  obligation  of  this  kind  will  not  be  actionable 
without  special  damage  (p) ;  that  "  when  a  ministerial  i 
duty  is  imposed,  an  action  lies  for  breach  of  it  without 
malice  or  negligence  "  (q), — and  further,  that  "  where  any 
law  requires  one  to  do  any  act  for  the  benefit  of  another, 
or  to  forbear  the  doing  of  that  which  may  be  to  the  injui-yi 
of  another,  though  no  action  be  given  in  express  terms  by 
the  law  for  the  omission  or  commission,  the  general  rule 
of  law  in  all  such  cases  is  that  the  party  so  injured  shall 
have  an  action"  (r) :  this  last  proposition  being,  however,, 
subject  to  an  important  qualification,  viz.,  "that  an  action 
will  not  lie  for  the  infringement  of  a  right  created  by 
statute,  where  another  specific  remedy  for  infringement  is 
provided  by  the  same  statute  "  (s)  or  as  remarked  in  Doe  d. 
Bishop  of  Rochester  \.  Bridges  (<),  "where  an  Act  creates 


(o)  Per  Lord  Broitgham,  Ferguson 
v.  Earl  of  KinmuU,  9  CL  &  F.  289 ; 
Bursty.  Taylor,  14  Q.  B.  D.  918. 

[p)  As  to  this  proposition,  see  the 
reasoning,  ant*,  p.  749,  n.{p).  See  also 
Owen  V.  Legh,  3  B.  &  Aid.  470  (dis- 
tingnished  in  Cort  v.  Ambergate,  ^c, 
£.  C,  1  E.  &  B.  120,  where  Coleridge, 
J.,  obser\"e8, — •'  If  a  man  sells  a  book 
in  my  library  without  meddling  with 
it,  he  does  me  no  harm ;  but  if  he 
takes  it  away  and  sells  it  in  market 
overt,  I  lose  my  book,"  and  shnll  con- 
sequently be  entitled  to  redress  as 
against  the  wrong-doer)  :  Sodgers  v. 
Parker,  18  C.  B.  112  ;  Lucas  v. 
Tarletoti,  3  H.  &  X.  116. 

{q)  Per  Bovill,  C.  J.,  IHekering  v. 
James  L.  R.  8  C.  P.  503. 

(r)  Per  Lord  Holt,   C.    J.,  Ashbg 


V.  WJiite(ed.  1837),  p.  11.  ^ 

(s)  Judgm.  Stevetis  v.  Jeaeoeke,  II 
Q.  B.  741  (citing  Underhill  v.  EUi- 
cotnhe,  M'Cl.  &  Y.  450) ;  JFatkim  v. 
Great  Northern  R.  C,  16  Q.  B.  961. 
See  Chaptnan  v.  Pickersgill,  2  Wils. 
146,  147.  Manchester^  ^c,  Ry.  v. 
Benahy  Main  Coll.  Co.,  14  Q.  B.  D. 
209,  affirming  S.  C,  13  Id.  674  :  fol- 
lowed in  Rhymney  R.  C.  v.  Rhftmitey 
Iron  Co.,  25  Q.  B.  D.  146  (C.  A). 
(0  1  B.  &  Ad.  847,  859. 
Further,  it  seems  to  be  true,  that, 
♦'"Where  authority  is  given  by  the 
Legislature  to  do  an  act,  parties  injured 
by  the  doing  of  it  have  no  legal  runedv, 
but  should  appeal  to  the  Legislature :  " 
Pilgrim  v.  Southampton  and  Dorehe$t<  ■ 
R.  C,  7  C.  B.  226. 
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m  obligation  and  enforces  the  performance  in  a  specified 
caanner,"  it  holds  generally  true  "  that  performance  cannot 
)e  enforced  in  any  other  mamier  "  (u).  Where,  moreover, 
I  statutory  duty  is  created  with  the  object  of  preventing  a 
mischief  of  a  particular  kind,  and  a  person  by  reason  of 
ihe  neglect  of  such  duty  by  another,  suffers  a  loss  of  a 
lifferent  kind,  the  party  suffering  such  loss  is  not  entitled 

0  maintain  an  action  in  respect  of  it  (x). 

Thirdly,  a  right  of  action  ex  delicto  may  be  founded  on  ^'g^^  °' 
ihe  infraction  of  some  private  compact,  or  of  some  private  *^^^'"=^- 

Class  III. 

luty  or    obligation,    and    consequential    damage    to   the  Action  for 

omplamant.  ^  ^  L^Hs 

1  Any  duty  must,  in  strictness,  be  deemed  "  private  "  which  *^"^«- 
B  to  be  observed,  not  towards  the  community  at  large,  but 

tt  relation  to  one  or  more  individuals.  The  class  of  private 
[uties  is  extremely  large :  it  comprehends  duties  flowing 
rom  contract  express  or  implied,  from  bailment,  from  the 
elation  of  master  and  servant,  of  host  and  guest  (y),  of 
hopkeeper  and  customer  (z),  or  of  landlord  and  tenant, — 
tom  the  occupancy  of  land  or  houses  (a),  &c. ;  as  throwing 
ome  light  upon  the  natm-e  of  such  duties,  the  authorities 
^ifira  may  be  consulted  (b). 
Upon  a  railway  company  stringent  obligations  are  im- 
tsed,  having  reference  to  passengers  and  others — thus : 


ir 


'n)  See  Coe  v.  Wise,  L.  R.  1  Q.  B. 
11. 
r)  Gorris  v.  Scott,  L.  R.  9  Ex.  125, 

.  1 1  v^)  SoKthcote  T.  Stanley,  1  H.  &  N. 

■I  IW:  cited  per  Williams,  J.,    Corby  v. 

■f  |RH,  4  0.  B.,  N.  S.,  565  ;    Walker  v. 

'  'Uand  R.  C,  bb  L.  T.  489. 

-;    Chapman  v.  Rothwell,   E.  B.  & 

168,  which  "falls  within  the  class 

cases  where  the  liahilitj-  results  from 

I  invitation  being  held  out  to  third 

^ons  to  go    upon    the   premises" 

•re  the  injury  complained  of  hap- 

ns:    per  Keating,    J.,  Hounsell  v. 

■'•yth,  7  C.  B.,  x;  S.,  740. 

See  Bolch  v.  Smith,  7  H.  &  N.  736, 


744  ;  Williams  v.  Groucott,  4  B.  &  S. 
149 ;  John  v.  Bacon,  L.  E.  5  C.  P. 
437. 

(a)  See  Nelson  v.  Liverpool  Brewery 
Co.,  2  C.  P.  D.  311  ;  Gile?  v.  Walker, 
24  Q.  B.  D.  656. 

{b)  Wood  V.  Curling,  15  M.  &  "W 
626;  S.  C,  16  Id.  628;  White  v 
Phillips,  15  C.  B.,  N.  S.,  245,  254 
Cooke  V.  Wilson,  1  C.  B.,  N.  S.,  153 
Keates  v.  Earl  of  Cadogan,  10  C.  B 
591 ;  Gott  V.  Gandy,  2  E.  &  B.  845 
Colebeck  v.  Girdlers'  Co.,  1  Q.  B.  D 
234 ;  Alston  v.  Grant,  3  E.  &  B.  128 
Seymour  v.  Maddox,  16  Q.  B.  326 
Wilkinson  v.  Fairrie,  1  H.  &  0.  633 
Broun  v.  Boorman.  11  CI.  &  F.  1. 
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Where  a  man  is  on  the  premises  of  such  a  company  for  th( 
pmpose  of  cariying  into  effect  a  contract  of  carriage  anc 
delivery,  and  gets  the  assent  of  the  company  (as  indicatec 
by  the  usual  course  of  business)  to  assist  in  the  deUvery 
the  plaintiff  is  entitled  to  redress  if  the  part  of  the  premisei 
where  he  is  engaged  is  in  a  condition  which  is  dangeroui 
to  the  persons  engaged  upon  it  and  injury  ensues  to  him  (c) 

In  any  case  referable  to  the  class  before  us  the  plaintif 

must,  in  order  to  sustain  his  action,  be  able  to  prove  sonic 

kind  of  contract  or  obligation  out  of  which  the  specific  duty 

with  a  breach  whereof  the  defendant  is  charged,  will  flo? 

in  legal  contemplation,  or  he  must  adduce  evidence  of  facb 

establishing  such  a  relation  between  the  defendant  and  him- 

/.  self,  that  such  specific  duty  will  thence  result  {d).     Furthei 

^  -  than  this,  he  must,  of  course,  show  a  breach  of  the  dat] 

i  thus  raised,  and  consequential  damage  (e)  to  himself. 

A  private  as  well  as  a  pubhc  duty  may  exist  by  virtue  o: 
the  statute  or  of  the  common  law.  Thus,  it  has  been  helc 
that  an  action  will  Ue  against  a  railway  company  for  wrcmg 
ful  omission  of  then-  statutory  duty  in  regard  to  the  transfei 
of  shares,  and  for  wrongfully  declaring  the  same  forfeitec 
and  selling  them(/).  "  The  declaration,'"  said  Lord  Camp 
bell,  C.  J.,  in  the  case  referred  to,  "  shows  both,  injuria  anc 
damnum.  The  defendants  have  been  guilty  of  a  wrongfu 
act  of  omission  in  not  registering  the  plaintiff's  name  ii 
their  books,  and  also  of  a  wrongful  act  of  commission  ii 
declaring  the  shares  to  be  forfeited,  and  in  confirming  tha 
forfeiture.  It  is  said  that  the  plaintiff  could  sustain  n( 
injurj' ;  but  he  has  been  deprived  of  the  ordinary-  privilege! 
of  shareholders,  and  contingently  of  any  profits  that  mighi 


(<■}  Per  aetu^,  B.,  Wright  \.  Loh- 
dim  and North-Wetttm  R.  C.,XQ.  B. 
D.  257,  approving  Holmes  v.  Sorth- 
Etutrm  £.  C,  L.  B.  4  Ex.  254,  6  Id. 
123. 

(d)  See  JTilsoH  v.  Xncberry,  L.  B. 
7  Q.  B.  31. 


(«)  See  Wood  v.  Wood,  L.  B.  9  Ex 
190. 

(/)  Catchpoky.  TheAmherftU,^] 
£.  C,  1  E.  &  B.  HI  ;  Skinmr  r- 
City  of  London  Intee.  Co.,  14  Q.  B.  V 
882. 
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have  arisen  upon  the  shares.     These  are  clearly  injuries, 
for  which  he  has  a  right  to  bring  an  action." 

Again — a  private  duty  may  exist  at  common  law  (g),  for  Pnratednty 
breach  whereof,  coupled  with   consequential   damage,  an  •*'• 
aetion  will  be  sustainable  (h).     Upon  this  part  of  the  sub- 
ject I  shall  here  offer  a  few  general  remarks,  which  will  be 
applied   senathn   to  several   large   and   important   classes 
of  cases. 

In  the  first  place  it  may  be  convenient  to  observe,  that  "^^^  b^iSch 

Uthough  tort  in  general  differs  essentially  from  contract  as  °'^*=o"*^*' 

iie  foundation  of  an  action,  it  not  unfrequently  happens 

ihat  a  particular  transaction  admits  of  being  regarded  from 

wo  different  points  of  view,  so  that  when  contemplated 

from  one  of  these  it  presents  all  the  characteristics  of  a 

good  cause  of  action  ex  contractu ;  and,  when  regarded  from 

fche  other,  it  offers  to  the  pleader's  eye  sufficient  materials 

thereupon  to  found  an  action  ex  delicto  {i).     Thus  carriers 

SFarrant  the  transportation  and  delivery  of  goods  entrusted 

io  them;  soHcitors(A-),  surgeons  and  engineers  undertake 

»  discharge  their  duty  with  a  reasonable  amount  of  skill, 

ind  with  integrity ;  and  for  any  neglect  or  unskilfulness  by 

ndividuals  belonging  to  one  of  these  professions,  a  party 

irho  has  been  injured   thereby  may  maintain   an   action 

lither  in  tort  for  the  wrong  done  or  in  contract  at  his  elec- 

ion(0.     In  short,  to  use  the  words  of  Lord  Campbell,  C.  J., 

11  Brown  v.  Boorman  (m),  wherever  there  is  a  contract,  and 


(y)  Duties,  such  as  are  now  alluded  500 ;  Tattan  t.  Great   Western  R.  C, 

\  oftentimes  arise  by  virtue  of  esta-  2  E.  &  E.   844 ;  Morgan  v.  Barey,  6 

lished  maxims  of  our  common  law ;  for  H.  &  N.  265;   Corbett  v.  Packington, 

stance,  the  maxim.  Sic  utere  tuo  ut  6  B.  &  C.  268. 

ienum  non  laedas,  in  connection  with  (/.)  See,  for  instance,  Whitetnan  v. 

e  rights  of  vicinage.     See  Leg.  Max.,  Hawkins,  4  C.  P.  D.  13. 

h  ed.,  p.  347 ;  Boicer   v.  Peale,   1  {T)  See  Bartholomew  v.  Bushnell,  20 

■  B.  D.  321  :  and  see  many  of  the  cases  Day  (U.  S.)  R.  279,  280  ;  Pozzi  v. 

ready  cited  as  illustratii^  the  nature  Sh'ipton,  8  Ad.  &  E.  963. 

j_.  .atort.    Ante,  p.  79;  post,  p.  881.  In  Lee  v.  Walker,  L.  R.  7  C.   P. 

Wa  H  (*)  See  Button  v.  Poicles,  2  B.  &  S.  121,  a  patent-agent  was  held  liable  for 

'Bl  ?174,  191.  negligence. 

(0  See  Legge  v.  Tucker,  1  H.  &  N.  (»i)  11  CI.  &  F.  44. 

B.C.L.  3  D 
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something  to  be  done  in  the  course  of  the  employment 
which  is  the  subject  of  that  contract, — if  there  is  a  breach 
of  a  duty  in  the  course  of  that  employment,  the  plaintid 
may  recover  either  in  tort  or  in  contract :  that  is  to  say, 
"  where  there  is  an  employment,  which  employment  itsell 
creates  a  duty,  an  action  .  .  .  will  lie  for  a  breach  of  that 
duty,  although  it  may  consist  in  doing  something  contrary 
to  an  agreement  made  in  the  course  of  such  employment 
by  the  party  upon  whom  the  duty  is  cast"(n).  "Gene- 
rally speaking,"  indeed,  said  Maule,  J.  (o),  "the  law  has 
endeavoured  to  assimilate  actions  of  tort  arising  out  oi 
contract  with  actions  on  contracts :  "  so  that  the  breach  of  a 
contract  may  be  a  wrong,  in  respect  of  which  the  party  injured 
may  sue  in  tort,  instead  of  suing  upon  the  contract  (p). 
Aether  Now,  where  the  tort  complained  of  thus  flows  from  a 

?n^!f^tLn  contract  express  or  implied,  there  is  manifestly  direcl 
privity  between  the  parties  (q).  It  must  not,  however 
thence  be  inferred  that  privity  is  in  general  necessary  tc 
support  an  action  ex  delicto;  many  of  the  cases  already 
cited  show  that  it  is  not  so.  As  illustrating  the  distinctioi 
here  adverted  to  between  actions  of  contract  and  of  tort 
cases  may  readily  be  instanced: — A.  (a  stage-coach  pro 
prietor)  contracts  with  B.  to  carry  his  servant  (C),  and  ii 
so  doing  is  guilty  of  negligence,  which  causes  bodily  harn 
to  C,  and  consequent  damage,  by  reason  of  loss  of  servict 
to  his  master.  Under  these  circumstances,  A.  may  b 
sued  in  an  action  ex  contractu  by  B.,  and  in  an  actioij 
ex  delicto  by  C. — privity  not  being  needed  to  support  sucl 
latter  action — which  is  founded  upon  the  principle,  that 
where  a  coach  proprietor  undertakes  to  convey  a  passengel  j 

(n)  Per  Jervit,  C.  J.,  Courtenay  v.  Judgm.,    Wood*  v.  Fitmit,  7  Excl 

JEarle,  10  C.  B.  83.  372. 

(o)  Howard  v.  Shepherd,  9  C.  B.  (q)    Playford  v.    United   Kingdom 

319.  Telegraph   Co.,  L.  R.  4  Q.  B.  70e 

Ip)  Per  Crestcell,  J.,  9  C.  B.  321.  followed  in  Dickson  v.  ReuterU  Tel 

An  action  of  tort,  however,  would  graph   Co.,    2   C.  P.   D.   62,  S.  C 


not  lie  for  a  mere  breach  of  contract :       affirmed  3  Id.  1. 
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and  does  so  negligently,  he  is  answerable  for  the  conse- 
quences (r). 

The  following  state  of  facts,  put  hypothetically  by  a 
learned  Judge  (s),  may  further  exemplify  our  subject.  "  Rail- 
way A.  issues  tickets  for  railway  A.  and  railway  B.  The 
traffic  is  sometimes  worked  by  carriages  and  servants  belong- 
ing to  railway  A.,  and  sometimes  by  carriages  and  servants 
belonging  to  railway  B.  A  passenger  takes  a  ticket  from 
railway  A.  and  gets  into  a  carriage  belonging  to  railway  B., 
drawn  by  railway  B.'s  engines  and  manned  by  railway  B.'s 
servants.  The  passenger  traverses  some  portion  of  railway 
B.'s  line,  an  accident  is  caused  by  the  negligence  of  railway 
B.'s  servants  and  through  some  defect  in  railway  B.'s 
carriages  not  being  properly  adapted  to  the  exigencies  of 
;he  traffic."  Under  such  circumstances  it  seems,  according 
;o  the  authorities,  that  the  passenger  could  sue  either  rail- 
way A.  or  railway  B.  "  He  could  sue  railway  A.  on  the 
contract  arising  from  the  ticket  issued  by  the  company  to 
;arry  him  the  whole  distance  with  reasonable  care  and 
caution,  or  he  could  sue  railway  B.  as  the  immediate 
iiithors  of  the  negligence,  on  the  implied  contract  or 
mdertaking  which  would  arise  from  his  having  been 
eeeived  into  the  carriage,  or  from  his  having  been  invited 

0  go  into  the  carriage,  of  railway  B.,  and  become  a  pas- 
enger  on  the  railway." 

As  to  whether  the  facts  of  a  case  give  rise  to  a  cause  of 
ction  founded  on  tort  or  upon  contract,  the  following 
emarks  of  Smith,  L.  J.,  in  Kelly  v.  Metropolitan  R.  C.  (t), 

1  re  in  point : — "  The  distinction  is  this  :  if  the  cause  of 


II 


(r)  Marshall    v.    York,   Newcastle,  t.  Midland  R.  C,  4  H.  &  N.  615,  is 

•*d  Berwick  R.   C,    11   C.  B.   655;  overruled.       See    also    Berringer    v. 

ted  in  Foulkes  v.  Metropolitan  Bis-  Great  Eastern  R.  C,  4  C.  P.  D.  163. 

ft  R.  C,  4  C.  P.  D.  277,  278,  281.  (<)  (1895)  1  Q.  B.  944  (C.  A.)  at 

(«)   Per  Zopes,   J.,   in    Foulkes  v.  p.  947-    Cf.  also  this  case  as  to  TayZfir 

f'tropolitan  District  R.  C,  4  C.  P.  D.  v.  Manchester,  Sheffield,  and  Lincoln- 

■1\   followed  in  Hooper  v.  London  shire  R.  C,  (1895)  1  Q.  B.  134  (C.  A.). 

l  North-Western  R.   0.,  50  L.  J.  See  also  Metix  y.  Great  Fastem  R.  C, 

B.  104,  where  semble  that  Mi/tton  (1895)  2  Q.  B.  387  (C.  A.). 
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complaint  be  for  an  act  of  omission  or  nonfeasance  whicl 
without  proof  of  a  contract  to  do  what  has  been  left  undent 
would  not  give  rise  to  any  cause  of  action  (because  no  dut^ 
apart  from  contract  to  do  what  is  complained  of  exists) 
then  the  action  is  founded  upon  contract  and  not  upoi 
tort.  If,  on  the  other  hand,  the  relation  of  the  plaintiff: 
and  defendants  be  such  that  a  duty  arises  from  the  rela 
tionship,  irrespective  of  contract,  to  take  due  care,  and  tht 
defendants  are  negligent,  then  the  action  is  one  of  tort." 

Additional  states  of  facts  here  in  point  will  sugges 
themselves  to  the  reader.  If  a  mason  contracts  to  erec 
a  bridge  or  other  work  on  a  public  road,  and  erect 
it  not  in  accordance  with  his  contract,  and  so  as  to  be 
nuisance  to  the  highway,  a  third  person  who  sustain 
injury  by  reason  of  its  defective  construction  may  recove 
damages  from  the  contractor,  who  will  not  be  allowed  t 
protect  himself  from  liability  by  showing  an  absence  c 
privity  between  himself  and  the  injured  party,  or  b 
showing  that  he  (the  defendant)  is  also  responsible  t 
another  for  breach  of  contract  {n).  So,  if  an  apothecaiS 
administer  improper  medicines  to  his  patient,  or  a  surgeoj 
unskilfully  treat  him  and  thereby  injure  his  health,  tW 
apothecary  or  surgeon  will  be  liable  to  the  patient,  eve 
where  the  father  or  friend  of  the  patient  may  have  bee 
the  contractee ;  for,  though  no  such  contract  had  bee 
made,  the  apothecary,  if  he  gave  improper  medicines  < 
a  customer,  or  the  surgeon,  if  he  unskilfully  treated  I 
patient,  would  be  liable  to  an  action  for  misfeasance  {x).  | 

The  general  rule,  that  *  privity  is  not  requisite  to  suppol 
an  action  ex  delicto,'  was  recognised  and  applied  by  tit 
Court  of  Queen's  Bench  in  Gerhard  v.  Bates  (y).    Thel 

(m)    Judgm.,   6   Exch.    767.      See  (x)  Pippin  v.  Sheppard,  11  Pn< 

Jieedit  v.  Londwi  and  North-Western  400;    Gladwell  v.  Steqgall,  5   Bii 

R.  C,  4  Exch.  244,  257  ;  Kearney  v.  N.  C.  733 ;  Judgm.,  6  Exch.  767. 
Lmidon  and  South  Coast  R.  C,  L.  R.  (y)  2  E.  &  B.  476;  I'eek^.  Ourm 

6  Q.  B.  759.  L.  R.  6  H.  L.  377,  post,  p.  776. 
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e  declaration  contained  two  counts — the  one  founded  in 
contract,  noticed  at  p.   318 ;   the   other   founded  in  tort, 
iwhich,  after  stating  the  formation  of  a  company  for  the 
purpose  of  smelting  and  refining  the  ores  of  certain  Spanish 
mines,  and  that  twelve  thousand  shares  therein  were  to  be 
appropriated  and  offered  to  the  public  at  12s.  6d.  per  share, 
alleged  that  the  defendant,  intending  to  defraud,  deceive, 
and  injure  the  public,  and  to  cause  it  to  be  publicly  repre- 
sented and  advertised  that  the  said  company  was  likely  to 
be  a  safe  and  profitable  undertaking,  and  also  to  deceive 
the  public,  who  might  become  purchasers  of  the  said  twelve 
thousand  shares,  and  to  induce  them  to  become  such  pur- 
chasers, falsely,  fraudulently,  and  deceitfully  caused  and 
procured  to  be  publicly  advertised  and  made  known,  by  a 
sertain  prospectus,  certain  false  statements,  by  means  of 
Rrhich  the  defendant  wrongfully  and  fraudulently  induced 
she  plaintiff  to  become  the  purchaser  and  bearer  of  a  large 
lumber  of  shares  in  the  said  undertaking,  in  consequence 
i?hereof  he  incurred  loss.     Against  the  sufficiency  of  this 
sount  it  was  strongly  urged  that  no  privity  was  shown  to 
aist  between  the  plaintiff  and  defendant,  and  that  such 
irivity  was  necessary,  as  the  action  did  not  arise  from  any 
(ublic  wrong,  or   the   neglect   of   any  public   duty.     The 
Jourt,  however,  held   that  the  action  was  maintainable, 
^  being  founded,  irrespectively  of   contract,  upon  a   false 
©presentation,  fraudulently  made  by  the  defendant  to  the 
'laintiff,  for  the  purpose  of  inducing  the  plaintiff  to  act 
■  |pon  it,  the  plaintiff  showing  that  by  so  acting  upon  it  he 
I  Iftd  suffered  damage.     Under  such  ckcumstances,  although 
I  lie  parties  be  entire  strangers  to  each  other,  the  action 
eg ;  and  it  would  be  strange  if  a  man  who  has  so  suffered 
image  from   the  wrongful  act  of  another  were  without 
luedy"  (z). 

':)  Judgm.,  2  E.  &  B.  4&1 ;  Richard-      Behn  v.  EembU,  7  C.  B.,  N.  S.,  260. 
"  V.  Silvester,  L.  R.  9  Q.  B.  34  ;       See  Childers  v.  JVooler,  2E.  &E.  287. 
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In  the  declaration  above  abstracted  it  will  be  noticed 
fraud  was  distinctly  alleged.  In  Langridge  v.  Levy  (a) 
(which  is  a  leading  case  in  regard  to  privity  as  an  ingre- 
dient in  an  action  of  tort,  and  demands  accordingly  investi- 
gation), fraud  was  both  alleged  and  proved.  This  remark 
will  presently  be  found  material.  The  facts  in  Langridge 
V.  Levy  were  as  follows : — The  plaintiff's  father  purchased 
of  the  defendant  a  gun,  warranted  to  have  been  made  by  a 
particular  maker,  stating  at  the  same  time  that  the  gun 
was  required  for  the  use  of  himself  and  his  sons.  The 
plaintiff,  having  been  injured  by  the  bursting  of  the  gun, 
sued  the  defendant  for  damages  in  an  action  of  tort.  At 
the  trial  it  was  proved  that  the  gun  had  not,  in  fact,  been 
made  by  the  particular  individual  named  in  the  warranty ; 
and  a  general  verdict,  \s-ith  heavy  damages,  was  found  for 
the  plaintiff.  The  defendant  having  moved  in  arrest  oi 
judgment,  the  Court  were  called  upon  to  decide  as  if  the 
following  facts  had  been  actually  found  by  the  jury  (t),  m.. 
that  the  defendant  had  knowingly  sold  the  gun  in  question 
to  the  father  for  the  purpose  of  being  used  by  the  plaintifft 
and  had  knowingly  made  a  false  warranty  that  this  mighf 
be  safely  done,  in  order  to  effect  the  sale  ;  and,  further^ 
that  the  plaintiff,  on  the  faith  of  such  warranty,  and  believing 
it  to  be  true,  used  the  gun,  and  thereby  sustained  damage; 
Now  here  it  was  contended,  on  behalf  of  the  defendant., 
that  there  was  no  privity  whatever  between  himself  and 
the  plaintiff,  that  there  was  no  breach  shown  of  any  public 
duty,  nor  even  a  violation  of  any  private  right  existinit 
between  the  parties  to  the  action.     The   Court,  however 

(a)  2  M.  &  "W.  619  ;  S.  C.  (in  Error),       cause  of  action  for  false  representation 

4  Id.  337  ;  George  v,  Skivington,  L.  IJ.       the  plaintiff  must  prove  that  the  de 

5  Ex.  1.     See  Barry  v.   Croskey,  2      fendant  was  guiltj-  of  fraud,  and  tha 
J.  i:  H.  1.  he  has  sustained  damage  the  result  f> 

"  The  rule  deducible  from  Za«(7riW(7e  that  fraud:"  per  Watton,  B.,  £0*' 

V.  Zevi/,  and  the  cases  there  referred  wood  v.  Bain,  3  H.  &  N.  742. 
to,  is  that  when  the  action  is  not  upon  (J)  See  Judgm-,  2  M.  &  W.  531. 

a  contract,   in  order  to  constitute  a 
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held  that  the  defendant,  having  been  guilty  of  deceit,  was 
responsible  for  its  consequences  whilst  the  instrument  sold 
by  him  was  in  the  possession  of  an  individual  to  whom  his 
fraudulent  statement  had  been  communicated,  and  for  whose 
nse  he  knew  that  it  was  purchased  (c).     It  has  been  held 


nnder  analogous  circumstances  that  negligence  producing 
damage  is  actionable  (d).  Further,  a  person  who  gives 
Brother  dangerous  goods  to  carry  is  bound  to  give  notice  of 
fcheir  dangerous  character  to  the  party  employed  to  carry 
them,  and  will  be  liable  for  damages  resulting  from  his 
amission  to  do  so  (e). 

It  must  not,  however,  be  inferred  from  the  preceding  cases 
that  "  wherever  a  duty  is  imposed  on  a  person  by  contract 
)r  otherwise,  and  that  duty  is  violated,  any  one  who  is 
injured  by  the  violation  of  it  may  have  a  remedy  against 
she  wrong-doer  "  (/).  Such  a  principle,  if  recognised,  would 
mpose  an  indefinite  extent  of  liability  and  lead  to  the 
'  most  absurd  and  outrageous  consequences  "  (g).  This  im- 
wrtant  limitation  of  the  rule  respecting  privity  is  exemplified 
n  and  was  fully  established  in  Longmeid  v.  Holliday  (h). 
There  a  husband  and  his  wife  sued  in  tort  for  an  injury  to 
he  wife,  caused,  as  alleged,  by  the  fraudulent  and  deceitful 
urarranty  of  a  lamp  sold  by  the  defendant.  Now,  in  this 
»se,  the  warranty  was  made  to  the  husband,  the  jury 
legatived  the  existence  of  fraud,  and  it  was  held  that  the 
file  could  not  properly  be  joined  as  a  co-plaintiff  in  the 
iction,  because  the  injury  to  her  flowed  from  the  breach  of 


l^i 


(c)  "  The  ground  of  the  decision  "  in  (g)  Per  Lord  Abinffer,C.B.,  Winter- 

ecase  abstiacted,  supra,  "was,  that  bottom  v.  Wright,  10  M.  &  W.  114. 

ne  gun  was  expressly  bought  for  the  Compare  Friestly  v.  Fowler,  3  M.  & 

uto  use":  per  Growder,  J.,  Behn  v.  W.  1  (as  to  which,  however,  v.  post, 

■mble,  7  C.  B.,  N.  S.,  267.     Et  vide  p.  811). 

rPo//oc/t,  C.B.,4H.  &N.  548,  549.  The  principles  there  laid  down  do 

(rf)  George  v.  Skivington,  L.  E.  5  not   apply  to   a  contract  of  towage: 

A.  1.  Bland  v.  Ross,  14  Moo.  P.  C.  C.  210; 

[e)  Farrant   v.   Barnes,   11   C.  B.,  approved  in  'Spaight  v.    Tedcastle,  6 

^-   S.    553;    Brass    v.    Maitland,    6  App.  Cas.  217. 

■■■  &  B.  470.  (/t)  6  Exch.  761 ;  with  which  com- 

(/)  Judgm.,  2  M.  &  W.  530.  pare  Georgey.  Skifington,L.  K.  5Ex.  1. 
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contract,  which  was  with  the  husband  alone.  The  absence 
of  fraud  distinguishes  this  case  from  Langridge  v.  Lcv/i. 
"  There  is  no  doubt,"  as  observed  by  the  Court,  "  that  if  the 
defendant  had  been  guilty  of  a  fraudulent  representation  that 
the  lamp  was  fit  and  proper  to  be  used,  knowing  that  it  was 
not,  and  intending  it  to  be  used  by  the  plaintiffs  wife  orj 
any  particular  individual,  the  wife  (joining  her  husband  forj 
conformity),  or  that  individual,  would  have  had  an  action' 
for  deceit  upon  the  principle  upon  which  all  actions  for 
deceitful  representations  are  founded,  and  which  was  strongly 
illustrated  in  the  case  of  Langridge  v.  Levy  (i),  viz.,  that  if 
J  any  one  knowingly  tells  a  falsehood  with  intent  to  induce 
S  another  to  do  an  act  which  results  in  his  loss,  he  is  liable 
(  to  that  person  in  an  action  for  deceit.  But  the  fraud  being 
negatived  in  this  case,  the  action  cannot  be  maintained  on 
that  ground  by  the  party  who  sustained  damage." 

In  an  important  case  (k)  originating  in  Chancery  the  bill 
alleged  misrepresentation  and  concealment  of  facts  by  the 
directors  of  a  company  in  a  prospectus  issued  by  them  with 
a  view  to  its  formation,  whereby  plaintiff  had  been  induced 
to  purchase  shares  m  the  company,  and  had  been  damnified. 
The  bill  sought  to  enforce  indemnity  from  the  estates  of  the 
directors.  Lord  Chelmsford  here  observed  that  the  suit 
was  precisely  analogous  to  the  common  law  action  for  deceit. 
"  There  can  be  no  doubt  that  equity  exercises  a  concurrent 
jurisdiction  in  cases  of  this  description,  and  the  same  prin- 
ciples applicable  to  them  must  prevail  both  at  law  and  in 
equity."  His  lordship  further  showed  that  the  du*ectors 
had  been  guilty  not  merely  of  passive  reticence  or  conceal- 

(t)  Which  case  is  also  commented  on  has  always  been  considered  that  Zofff- 

and  explained  in  Howard  v.  Shepherd,  ridge  v.  Levy  was  a  case  not  to  be 

9C.  B.  297;    Winterbottomy.  Wright,  extended   in    its    application").     Sa- 

10   M.   &   W.   109,    113;    Collis  v.  Collins    v.    Cave,    4   H.   &  N.   225;, 

Selde»,    L.    R.    3   C.   P.   495,   497;  ITeaven  v.  Fender;  11  Q.  B.  D.  603,  | 

Gerhard  v.  Batet,  2  E.  &  B.  484,  491 ;  513.  ' 

Blakemore  v.  Bristol  arid  Exeter  Ji.  C,  (A)  Peek  V.  Gumetj,  L.  E.  6  H.  L- 1 

8  E.  &  B.  1052,  1053  (where  Colei-idge,  Z11.  i 

J.,  delivering  judgment,  observed,  "It 
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ment,  but  of  active  misrepresentation  of  the  truth — for 
which  civil  responsibility  would  attach  to  them — but  held 
that  on  technical  grounds  an  insuperable  difficulty  existed 
bo  making  the  defendants  responsible  upon  the  facts,  there 
being  nothing  to  connect  the  directors  making  the  represen- 
lation  complained  of  with  the  party  complaining  that  he 
liad  been  deceived  and  damaged  by  it.  The  parties  had 
aever  been  brought  into  direct  communication  with  each 
)ther.  "  The  purchaser  of  shares  in  the  market,  upon  the 
iaith  of  a  prospectus  which  he  has  not  received  from  those 
nrho  are  answerable  for  it,  cannot,  by  action  upon  it,  so 
wnnect  himself  with  them  as  to  render  them  liable  to  him 
for  the  misrepresentations  contained  in  it,  as  if  it  had  been 
addressed  personally  to  himself"  (Z). 

In  the  case  referred  to.  Lord  Chelmsford  held  that  the 
executors  of  a  deceased  director  could  not  be  charged  for 
ihe  fraud  of  their  testator  in  violation  of  the  well-known 
uaxim — Actio  'personalis  moritur  cum  persona.  There  can 
)e  no  doubt,  said  he,  that  "if  an  action  at  law  had  been 
Drought  by  plaintiff  instead  of  this  proceeding  in  equity, 
he  executors  could  not  have  been  made  liable,  and  in  the 
ixercise  of  a  concurrent  jurisdiction  by  Courts  of  Law  and 
'Equity  both  Courts  ought  to  proceed  upon  the  same  prin- 
iples."  No  case  is  producible  "  in  which,  upon  a  claim 
j,ainst  a  testator  ex  delicto,  executors  have  been  held  liable 
11  equity  to  answer  for  it  in  damages,  and  it  would  be  con- 
rary  to  principle  to  hold  that  an  action  which  in  a  Court 
f  Law  would  be  held  to  die  with  a  testator  should  be 
maintainable  in  a  Court  of  Equity  of  concurrent  jurisdic- 
ion  against  executors." 

The  proposition,  then,  already  stated,  that  "privity  is 
ot  requisite   to   support  an  action  ex  delicto,"  must  be 

'0  See  JFeir  v.  Bell,  3  Exch.  D.  persons  to  whom  it  is  sent  to  purchase 
■^j  242 ;  secus  Lf  one  of  the  oh-  shares  in  the  market,  Andrews  v. 
':ts  of  the  prospectus  is  to  induce      Mock/ord,  (1896)  1  Q.  B.  372,  C.  A. 
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i 


limited ;  "  an  action  will  not  lie  at  the  suit  of  C.  for  the ' 
breach   by  B.  of  a  duty  which  he  owes  to  A."  {m) ;  A. 
employs  B.,  a  solicitor,  to  do  some  act  for  the  benefit  of 
C,  A.  having  to  pay  B.,  and  there  being  no  intercourse  of 
any  sort  between  B.  and  C, — if  through  the  gross  negli- 1 
gence  or  ignorance  of  B.  in  transacting  such  business  C.  1 
loses  the  benefit  intended  for  him  by  A.,  C.  cannot  main- 
tain an  action  against  B.  to  recover  damages  for  the  loss- 
sustained.     If  the   law  were   so,   a  disappointed    legatee 
might  sue  the  solicitor  employed  by  a  testator  to  makft 
a  will  in  favour  of  a  stranger  whom  the  solicitor  never  saw  \ 
or   before   heard   of,  if  the  will  were  void  for  not  being 
properly  signed  and  attested  (n). 

If,  on  the  other  hand,  in  a  transaction  of  borrowing  and  i 
lending  money  on  security,  A.,  the  borrower,  employs  B.,  a 
solicitor,  to  transact  the  business,  in  which  both  A.,  the 
borrower,  and  C,  the  lender,  have  their  separate  interests, 
and  for  which  A.  alone  is  to  pay  B.,  although  C.  has  no 
personal  intercourse  with  B., — if  from  the  instructions  ex- 
pressly given  by  A.  to  B.,  or  from  the  usual  course  in 
which  such  business  is  conducted,  B.  knows  that  he,  and  no 
other  professional  lawyer,  is  employed  in  the  transaction, 
and  that  B.  is  to  act  for  both  A.  and  for  C.  in  preparing 
the  security,  a  jury,  from  this  employment  of  B.,  might 
properly  infer  an  undertaking  from  B.  to  C.  to  conduct  the 
transaction  on  his  part  with  reasonable  skill  and  diligence. 
And  so  if  in  the  transaction  of  a  loan  on  security  C.  was  a 
surety  for  the  borrower,  and,  according  to  the  transaction 
as  explained  by  A.  to  B.,  C.  was  to  have  a  counter-security 
from  A.,  to  be  prepared  and  completed  by  B.  for  C,  as  the 
only  lawyer  to  be  employed  between  them,  a  similar  under- 
taking from  B.  to  C.  might  be  inferred  (o).     Under  such 

(m)  Per  JFilles,  J.,  Barkei-  v.  Mid-  177  ;  per  Lord   Cramcorth,  Id,  184, 

land  H.  C,  18  C.  B.  59.  185. 

(n)  Per  Lord  Campbell,  C,  Jiobert-  (o)  Per  Lord  Cainpbelly  C,  4  Maoq. 

ton  T,  Fleming,  4  Macq.  H.  L.  Ca.  H.  L.  Ca,  177,  178. 
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circumstances   there   would   be   some   evidence  of  privity 
between  the  last-named  parties. 

Secondly,  not  only  may  a  right  of  action  ex  delicto  spring  Action  for 
at  once  out  of  a  contract :  it  may  exist  by  virtue  of  the  rule  ^k^'n"'"'®'^" 
laid  down  by  Mr.  Smith,  in  his  note  to  Coggs  v.  Bernard  (p), 
in  ihese  terms :  **  The  confidence  induced  by  undertaking 
any  service  for  another  is  a  sufficient  legal  consideration 
to  create  a  duty  in  the  performance  of  it." 

The  rule  here  stated  is  one  of  much  importance,  and  -thougii 

^  gratui- 

applies  so  as  to  fix  with  liability  even  an  unremunerated  ^"*'y- 
bailee  or  agent,  who,  having  actually  entered  on  the  per- 
formance of  his  duties,  is  guilty  of  negligence  in  discharging 
them  iq).  The  rule  in  question  cannot,  however,  be  ex- 
tended so  as  to  render  a  mere  licensee  liable  for  damage, 
provided  that  he  takes  reasonable  care  of  that  which  he  is 
permitted  to  use  (r),  or  to  make  a  gratuitous  agent  guilty 
for  nonfeasance,  as,  for  instance,  in  refusing  to  assume 
the  office  which  he  had  voluntarily  offered  to  assume  (s) . 
'  Thus, — A.  is  the  owner  of  a  vessel,  which  B.  voluntarily 
imdertakes  to  get  insured ;  B.  neglects  to  do  so,  and,  the 
ressel  being  lost,  A.  thus  sustains  damage  through  the  non- 
)erformance  of  his  undertaking  by  B.  A.  will  be  without 
■edress  {t),  inasmuch  as  there  was  no  consideration  for  B.'s 
jromise. 

\  To  cases  falling  within  the  operation  of  the  rule  just 
itated,  further  reference  will  be  made  in  connection  with 
he  law  of  bailments  {u). 
The  third  class  of  cases  to  which  attention  must  specially  Right  of  ac- 

.  tioii  foundetl 

'e  drawn,  pending  this  inquiry  as  to  the  natm'e  of  a  right  on  fraud, 


deceit,  or 


{p)  Ld.  Eaym.  909  ;  1  Sm.  L.  C,  9th  C.  602. 

'1.,  201 ;  Judgm.,  Blakemore  v.  Bris-  (s)  Balfe  v.  West,  13  C.  B.  466,  and 

'land  Exeter  R.  C.,^'E..kB.  1050,  cases    there    cited.      See  Simpson   v. 

'lol.     See  White  v.  Humphery,  11  Q.  Lamb,  17  C.  B.  603. 

'•  43 ;  Judgm.,  MacCarthy  v.  Young,  (t)  So  held  in  Thome  v.  Deas,  4 

H.  &  N.  336.  Johns.  (U.  S.)  R.  84 ;  cited  arg.,  13 

(?)   Wilkinson  v.  Cover  dale,  1  Esp.  C.  B.  470. 

^-  (w)  Post,  Chap.  3,  s.  2. 

[r)  See  Williams  v.  Jones,  3  H.  &  '         ' 
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of  action  ex  delicto  founded  on  the  breach  of  a  private 
and  consequential  damage,  has  been  ah'eady  from  time  to 
time  indicated.  It  is  characterised  by  the  existence  of 
fraud  on  the  part  of  the  defendant,  prejudicing  the  plain- 
tiff {x). 

Fraud  and  deceit  in  the  defendant  and  damage  to  the 
plaintiff,  it  has  been  said,  are  a  sufficient  foundation  for  an 
action  founded  in  tort,  "  though  no  benefit  accrue  to  the 
defendant.     The  action  will  lie  whenever  there  has  been 
the  assertion  of  a  falsehood  with  a  fraudulent  design  as  to 
a  fact  when  a  direct  and  positive  injury  arises  from  such 
assertion  "  (?/).     "  There  being  fraud  and  a  consequential 
loss  arising  from  that  fraud,  there  is  a  complete  cause  of  i 
action  against  the  party  guilty  of  that  fraud  "  (2).     In  any 
case  of  this  kind  the  plaintiff's  cause  of  action  is  that  he 
has  been  damaged  by  the  defendant's  fraud  (a).     Simple 
fraud  (b)  or  misrepresentation  (c)  gives  no  cause  of  action, , 
and  unless  the  plaintiff  can  show  that  he  has  been  injm*ed 
by  it  he  will  not  succeed.     In  Chap.  IV.  of  this  Book  we , 
shall  inquire  somewhat   further   as  to   the   nature  of  an  ' 
action  for  fraud  producing  damage. 

In  the  fourth  and  last  class  of  cases  here  demanding 
notice,  the  right  of  action  ex  delicto  is  founded  upon  the 
malicious  doing  of  a  wrongful  act  and  consequential  damage 
to  the  plaintiff.  As  in  the  chapter  next  ensuing  an  inquiry 
respecting  the  legal  signification  of  the  word  *  maUce '  will 
become  necessary,  it  will  suffice  for  the  present  to  refer  to 


{x)  See  Wilkin  \.  Seed,  15  C,  B. 
192 ;  Miltte  v.  Marwood,  Id.  778, 
which  is  a  rather  curious  case. 

(i/)  Judgm.,  White  v.  Merritt,  3 
Seld.  (U.  S.)  R.  356,  357;  Childert 
V.  Wookr,  2  E.  &  E.  287,  and  cases 
there  cited ;  Denton  v.  Great  Northern 
Jl.  C,  b  E.  &  B.  860.  See  post, 
Chap.  4. 

{z)  Per  Lord  Wetuleydale,  CuUen  v. 
Thonuon's  Trusteet,  4  Macq.  8c.  App. 
Caa.  439. 


(a)  If,  however,  "  A.  makes  a  false 
statement  upon  which  the  plaintiff 
would  not  have  acted  hut  for  a  subrf- 
sequent  false  statement  bj'  B.,  A.  would 
not  be  liable  to  an  action.  B.  would 
be  the  causa  causans :  "  per  Bramurll, 
B.,  Tatton  v.  Wade,  18  C.  B.  382. 

(//)  Per  Tarke,  B.,  I'rice  v.  Eewett, 
8  Exch.  148. 

(c)  Easticood  v.  Bain,  3  H.  i  >• 
738. 
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an  action  for  a  malicious  prosecution,  or  for  a  malicious 
arrest,  the  nature  whereof  is  hereafter  considered  (d),  and 
also  to  the  cases  below  cited  (e),  as  showing  the  nature  of 
the  right  of  action  alluded  to. 
Having  thus  to  some  extent  investigated  the  nature  of 
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Classifica- 
tion of  torts. 


ensuing 
Chapters. 


and  ingredients  in  a  right  of  action  ex  delicto  (/),  I  shall  the^^*^**'" 
proceed  to  speak — 1st,  of  Torts  to  the  Person  and  Eeputa- 
tion ;  2ndly,  of  Torts  to  Property,  whether  Eeal  or  Per- 
Bonal;  3rdly,  of  Torts  not  directly  affecting  the  Person, 
Beputation,  or  Property.  Subsequently  the  measure  of 
damages  in  an  action  founded  upon  tort  will  briefly  be 
indicated. 

Besides  the  convenience  of  the  arrangement  just  suggested 
for  an  elementary  treatise,  there  is  to  some  extent 
authority  for  its  adoption ;  for  instance.  Sir  Henry  Finch  (g) 
iells  us  that  our  law  regards  the  person  above  his  posses- 
flons,  life  and  liberty  most,  freehold  and  inheritance 
Ekbove  chattels,  and  chattels  real  above  personal. 


(rf)  Post,  Chap.  2. 

(e)  Bogeis  v.  Macnamara,  14  C.  B. 
-7,  where  the  defendant,  who  had  em- 
)loyed  the  plaintiff  as  conductor  of  a 
netropolitan  stage  carriage,  was  charged 
irith  wrongfully  and  maliciously  damag- 
ng  and  defacing  the  plaintiff's  licence. 
With  the  above  case  should  be  com- 
inred  Hurrell  v.  Ellis,  2  C.  B.  295. 

e  also  Haddan  v.  Lott,  15  C.  B. 
;  1 ;  Collins  V.  Cave,  4  H.  &  N.  225  ; 
\  C,  6  Id.  131. 

(/)  A  right  of  action  for  an  injury 
1  the  wife,  child,  or  servant  of  the 


complainant,  will  fall  under  the  second 
or  third  of  the  above  classes  of  rights 
of  action  ex  delicto,  according  as  the 
circumstances  of  the  particular  case 
disclose  a  breach  by  the  defendant  of  a 
public  or  of  a  private  duty.  A  right 
of  action  ex  delicto,  available  under 
Lord  Campbell's  Act  or  otherwise,  with 
a  view  to  benefiting  the  estate  of  the 
deceased,  may  be  referred  to  one  or 
other  of  the  above  three  classes,  regard 
being  had  to  its  specific  nature. 
{g)  Discourse  of  Law,  p.  29. 
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CHAPTER    II. 

TORTS  TO  THE  PERSON  AND  REPUTATION. 

"  The  right  of  personal  security,"  says  Sir  W.  Black 
stone  (a),  "  consists  in  a  person's  legal  and  uninterrupted 
enjoyment  of  his  life,  his  limbs,  his  body,  his  health,  and 
his  reputation,"  to  each  of  which  he  may  be  said  to  have  a 
natural  inherent  right,  which  cannot  be  wantonly  destroyed, 
infringed,  or  restricted  "  without  a  manifest  breach  of  civil 
liberty  "  (&),  laying  in  very  many  cases  the  foundation  of 
an  action  for  damages. 

Torts  to  the  Person,  with  a  consideration  of  which  this 
chapter  may  properly  commence,  include — 1.  Bodily  injuries, 
whether  direct,  as  assault  and  battery,  or  consequential, 
resulting  from  negligence  or  otherwise ;  2.  Injuries  to  the 
health  or  comfort  of  an  individual ;  3.  Torts  which  affect 
personal  liberty. 

1.  To  the  constitution  of  a  right  of  action  for  a  bodily 
injury,  whether  direct  or  consequential,  it  is  material  iu 
limine  to  observe,  that  the  existence  of  an  evil  intention  in 
the  mind  of  the  wrong-doer  is  not  essential.  "  Though  a 
man  doth  a  lawful  thing,  yet  if  any  damage  do  thereby  befall 
another,  he  shall  answer  it,  if  he  covld  have  avoided  it  "  (c). 


(a)  1  Bla.  Com.,  p.  129. 

(b)  Id.,  p.  130. 

(c)  Zaniiert  v.  Bessei/,  T.  Raym. 
422 ;  cited  per  Lord  Crantvorth,  £>/• 
lands  V.  Fletcher,  L.  R.  3  H.  L.  341, 
who  says  —  "When  one  person  in 
managing  his  own  affairs  causes,  how- 
ever innocently,  damage  to  another,  it 
is  obviously  only  just  that  he  should  be 


the  party  to  suffer : "  Fletcher  v.  SmitJi, 
2  App.  Cas.  781,  cited  post;  Gif'bon  v. 
Pepper,  Salic.  637.  See  TFihon  v. 
Netoberrv,  L.  R.  7  Q.  B.  31  ;  and  \xr 
Lord  Fitzgerald,  Mitchell  v.  Larlf/ 
Main  Colliery,  11  App.  Cas.  127,  148.; 
Holmes  v.  Matlier,  L.  R.  10  Ex.  261, 
well  illustrates  the  words  italicised  m 
the  text. 
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And  again,  "  trespass  may  sometinaes  lie  for  the  consequences 
of  a  lawful  act  "  (d).  Thus,  *'  if  a  man  assault  me,  and  I 
lift  up  my  staff  to  defend  myself,  and  in  lifting  it  up  [unde- 
ngnedly]  hit  another,  an  action  lies  by  that  person ;  and  yet 
I  did  a  lawful  thing  "(e)  in  endeavouring  to  defend  myself. 
The  case  of  Weaver  v.  Ward  (/),  moreover,  clearly  shows 
,that  trespass  may  lie  for  a  mere  mischance — for  an  act  done 
by  the  defendant  casualiter  et  ijer  infortunium  et  contra 
voluntatem  suam — the  accident  not  having  been  inevitable 
mor  occasioned  by  the  plaintiff's  negligence. 

Perhaps,  however,  the  most  convincing  proof  which  can 
be  given  that  our  law  will  not  excuse  a  person  charged  ex 
delicto  by  reason  of  the  absence  from  his  mind  of  any 
wrongful  or  maUcious  motive,  is  this,  that  even  a  lunatic 
"will  be  civilly  answerable  for  his  torts,  although  wholly 
incapable  of  design — a  doctrine  flowing  from  the  general 
principle  already  intimated,  that,  whenever  one  person 
ives  an  injury  or  bodily  hurt  directly  from  the  voluntary 
et  of  another,  that  is  a  trespass,  although  there  was  no 

isign  to  injure  (g). 

to  an  action  brought  for   bodily  injury,  caused  by 

gligence  or  want  of  skill,  the  mere  absence  of  a  design 
to  injure  will  not  furnish  ground  of  defence,  although  in 
determining  the  amount  of  damages  to  be  awarded  to  the 
complainant  in  such  a  case  a  jury  will  doubtless  look  at  all 
the  surrounding  circumstances  which  accompanied  the  doing 
of  the  act  complained  of,  and,  inter  alia,  at  the  apparent 
inimus  of  the  defendant. 

Whether  an  act  causing  bodily  hurt  to  another  were  or 
were  not  purposely  done  to  effect  that  end  may,  indeed,  as 
egards  the  criminal  liability  of  the  actor,  be  most  material. 


iir 


(rf)    Per   Blackstone,    J.',    Scott    v.  Preface  to  7  R.  E.  vii. 
Shepherd,  2  "W.  Bla.  894.  (/)  Hobart,  134. 

(e)    Lambert  v.  Besseij,   T.  Raym.  {^)     Weaver  v.    Ward,  Hob.  134 ; 

i23;   Underwood  V.  Sewson,  Str.  596  ;  Bac.  Abr.  "Trespass"  (G) ;    Cross  v. 

Leame  v.  Bray,  3  East,  595,  596  ;  see  Andrews,  Cro.  Eliz.  622. 
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The  object  ^hich  purely  civil  procedure  has  in  view  is,  how- 
ever, rather  the  compensation  of  a  private  wrong  sustained, 
than  the  punishment  of  a  public  offence.  ij 

Having  premised  these  general  remarks,  I  will  briefly 
notice  the  remedies  afforded  by  our  law  for  bodily  injuries, 
direct  or  consequential. 

An  assault  may  be  committed  without  actual  battery  ;  an 

I  attempt  or  offer  to  beat  another  without  touching  him,  as  if 
one  lifts  up  his  cane  or  his  fist  in  a  threatening  manner  at 

.,  another,  or  strikes  at  but  misses  him  (h), — "  a  threat  of 
violence  exhibiting  an  intention  to  assault,  and  a  present 
ability  to  carry  the  threat  into  execution  "  (t) — will  amount 
and  battery,  jn  law  to  an  assault.  So  also,  a  fortiori,  does  a  battery, 
which  includes  an  assault  (k),  and  is  described  as  the  unlaw- 
ful beating  of  another — the  least  touching  of  another's 
person  wilfully  or  in  anger  (l)  ;  for  "  the  law  cannot  draw 
the  line  between  different  degrees  of  violence,  and  therefore 
totally  prohibits  the  first  and  lowest  stage  of  it,  every  man's 
person  being  sacred,  and  no  other  having  a  right  to  meddle 
with  it  in  any  the  slightest  manner "  (m).  An  assault, 
however,  must  be  an  act  done  against  the  will  of  the  party 

I 


.  (A)  3  Bla.  Com.  120. 

(t)  Per  Jervis,  C.  J.,  Sead  v.  Coker, 
13  C.  B.  850,  860,  -where  various 
authorities  upon  this  subject  are  cited 
(of  which  see  particularly  Stephens  v. 
Myers,  4  Car.  &  P.  349)  ;  Innes  v. 
Wylie,  1  Car.  &  K.  257  ;  Blake  v. 
Barnard,  9  Car.  &  P.  626  ;  Reg.  v.  St. 
George,  Id.  483,  doubted  in  Meg.  v. 
Broxcn,  10  Q.  B.  D.  381,  overruled 
Reg.  V.  Di4ckworth,  (1892)  2  Q.  B.  83 ; 
Reg.  V.  Jatneg,  1  Car.  &  K.  530; 
Coward  v.  Baddeleg,  4  H.  &  N.  478. 

In  Cohbett  v.  Grey,  4  Exch.  744, 
Pollock,  C.  B.,  obser\-e8  as  follows : — 
"  I  own  I  have  considerable  doubt 
whether  any  mere  threat  not  in  the 
slightest  degree  executed,  that  is,  a 
person  saying  to  another,  '  If  you  do 
not  move,  I  shall  use  such  and  such 
force^'  is  an  assault.  My  impression  is, 
that  it  is  not.    I  do  not  know  at  what 


distance  it  is  necessary  for  the  party  to 
be.  No  doubt,  if  you  direct  a  weapon, 
or  if  you  raise  your  fist  within  those 
limits  which  give  you  the  means  of 
striking,  that  may  be  an  assault ;  bat 
if  you  simply  say  at  such  a  distanc«  ae 
that  at  which  you  cannot  commit  an 
assault,  <  I  will  commit  an  assavlt,'  I 
think  that  is  not  an  assault."  In 
Alhop  V.  Alhop,  29  L.  J.  Ex.  315 
{S.  C,  5  H.  &  N.  534),  the  same 
learned  Judge  observes,  "  If  a  sword  i« 
flourished  at  such  a  distance  that  it 
would  be  impossible  to  hurt  any  person. 
it  would  not  be  an  assault." 

(k)  Bull.  N.  P.,  7th  ed.,  15  a. 

(/)  3  Bla.  Com.  120.  As  to  what 
may  constitute  a  battery,  set*  «!*<' 
Pursell  V.  Bom,  8  Ad.  &  E.  602; 
Rawlings  v.  TiU,  3  M.  &  W.  28. 

(».)  3  Bla.  Com.  120. 
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assaulted  ;  it  would  be  "  a  manifest  contradiction  in  terms 

to  say,  that  the  defendant  assaulted  the  plaintiff  hy  Ids 

permission"  (n).     An  a,ct  prima  facie  amounting  even  to  a 

battery  is,  moreover,  in  some  cases,  "  justifiable  or  lawful, 

as  where  one  who  hath  authority,  a  parent  or  master,  gives 

moderate  correction  to  his  child,  his  scholar,  or  his  appren- 

itice  (o).      So  also  on  the  principle  of  self-defence ;   for  if 

ione  strikes  me  first,  or  even  only  assaults  me,  I  may  strike 

lin  my  own  defence,  and  if  sued  for  it  may  plead  son  assault 

idemesiie  (jy),   or  that   it  was   the  plaintiff's   own  original 

assault  that  occasioned  it.     So,  likewise,  in  defence  of  my 

goods  or  possession  (q) ;  if  a  man  endeavours  to  deprive  me 

of  them,  I  may  justify  laying  hands  upon  him  to  prevent 

him,  and,  in  case  he  persists  with  violence,  proceed  to  beat 

him  away"  (r).     There  is,  however,  a  manifest  distinction 

between  endeavouring  to  turn  a  man  out  of  a  house  or 

dose,  into  which  he  has  previously  entered  quietly,  and 

fesisting  a  forcible  attempt  to  enter ;  in  the  first  mentioned 

jf  these  cases  a  request  being  necessary,  whereas  in  the 

atter  it  is  not  (s).     Again,  the  captain  of  a  vessel  convey- 

ng  passengers  may  justify  an  assault  committed   for  the 

preservation  and  maintenance  of  due  order  and  discipline 

m  board  (t).     And  in  the  exercise  of  an  office,  as  that  of 


(«)  Chriitophei-son  v.  Bare,   11  Q.       to  enter   forcibly    thereupon,  and  to 
\.  473,  477 ;  latter  v.  Braddell,  50       eject  the  wrongful  occupant,  see  the 


I^Constantine,  2  H.  &  C.   146.     See  As  to  the  right  of  the  owner  of  land 

WiKanaffh  v.  Gudge,  7  M.  &  Gr.  316  ;       to  eject  from  it  one  who  has  entered 
R.  V.  Read.  2  Car.  &  K.  957  :  but  see       under  a  narol  license,    see    Wood  v. 


mt 


J.  Q.  B.  166  ;   lb.  448  ;    Wellock  cases  collected,  ante,  p.  206. 

the 
i  wl 

Head,  2  Car.  &  K.  957  ;  but  see  under  a  parol  license,    see    TFood  v. 

;  &  44  Vict.  c.  45,  s.  2.  Leadbitter,  13  M.  &  W.  838  ;  Judgm., 

o)  See  Penn  v.  Ward,  2  Or.  M.  &  Adams  v.  Andreivs,  15  Q.  B.  296. 

338  ;  Winterbitrn  t.  BrooTcSj  2  Car.  (r)  3  Bla.  Com.  pp.  120, 121 ;  Alder- 

K.  16.  son  V.  Waistell,  1  Car.  &  K.  358. 

yp)  See  Moriarty  v.  Brooks,  6  Car.  («)  Polkinhorn  v.   Wright,  8  Q.  B. 

P.  684.  197,  206  ;  Tullay  v.  Reed.   1  Car.  & 

(?)  Bee  Holmes  y.  Bagge,  1  E.  &  B.  P.    6  ;  Jelly  v.  Bradley,  Car.  &  M. 

8;  Roberts  v.  Tayler,  1  C.  B.  117  ;  270.    See  arg.,  3  Exch.696  ;  Griffiths 

'eater  v.   Bush,  8  T.    E.   78,    81  ;  v.  Dumett,  7  M.  &  Gr.  1002. 

^'lyling  v.  Okey,  8  Exch.  531 ;  Gay-  (t)    Noden   v.   Johnson,    16    Q,   B. 

i-d  V.  Mon-is,  3  Id.  695.  218. 
As  to  the  right  of  the  owner  of  land 

B.C.L.  3  E 
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churchwarden  or  beadle,  a  man  may  lay  hands  upoi 
another  to  turn  him  out  of  church  and  prevent  his  dig 
turbing  the  congregation  by  indecent  behaviour  during  tb 
performance  of  divine  service  (m).  If  sued  for  such  or  tb 
like  battery  or  assault  (x),  a  defendant  will  be  enabled 
set  forth  the  whole  case,  and  plead  that  he  laid  hands  upoi 
the  plaintiff  gently — molliter  vianus  imposiiit  {if) — for  tb 
particular  purpose  above  indicated. 

Inasmuch,  then,  as  an  act  prima  facie  amounting  to  i 
battery  may  be  justifiable,  a  battery  is  defined  to  be  tb 
unlawful  beating  of  another,  for  which,  as  for  an  assault 
an  action  lies. 

Besides  an  assault  or  battery,  other  torts  to  the  persoi 
might  be  specified — direct  or  consequential — the  natur 
whereof  will  in  part  ajDpear  from  the  references  infra  {z 
some  few  of  which  may  usefully  be  consulted.  Negligence 
however,  causing  bodily  hurt,  may  be  proved  in  an  infinit 


(m)  Button  T.  Hemon,  10  M.  &  "W. 
105  ;  Worth  \.  Terrington,  13  M.  & 
W.  781  ;  Williatm  v.  Gleniatet;  2  B. 
&  C.  699.  See  Eatce  v.  Planner, 
1  Wms.  Saund.  13. 

(x)  An  innkeeper  cannot  justify  an 
assault  under  pretence  of  detaining  the 
plaintifi  for  a  debt  due  to  him  :  Sun- 
bolfy.  Alford,  3  M.  &  W.  248. 

(y)  See  Oakes  v.  Wood,  3  M.  &  "W. 
150  ;  Gregory  t.  EiU,  8  T.  R.  299  ; 
Noden  v.  Johnson,  16  Q.  B.  218. 

See  also  Harrison  v.  Rutland  {Duke 
of),  (1893)  1  Q.  B.  142  (C.  A.). 

Compare  Sutler  v.  Manchestei; 
Sheffield,  and  Lincolnshire  R.  C,  21 
Q.  B.  D.  207  (C.  A.). 

(?)  As  exemplifying  or  illustrating 
the  nature  of  actions  for  direct  bodily 
injuries,  see  Scott  v.  Shepherd,  p.  93  ; 
Wearer  v.  Ward,  Hobart,  1 34  ;  Leame 
V.  Bray,  3  East,  693  ;  see  Preface 
to  7  K.  R.  vii. ;  Chandler  v.  Broughton, 
1  Cr.  &  M.  29 ;  Gilbertson  v.  Richard- 
son, 5  C.  B.  502 ;  Stanley  v.  Poicell, 
(1891)  1  Q.  B,  86;  for  bodily  in- 
juries caused  by  negligence,  see  Ellis 
V.  Sheffield  Gas  Consumers^  Co.,  cited 
p.    763 ;     Overton   v.    Freetnan,     1 1 
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C.  B.  867  ;    Watling  v.  Oastler,  L.  B 
6   Ex.    73  ;    Goldthorpe  v.  Hardnum 
13  M.  &  W.  377 ;  Dixon  v.  BeU, 
M.  &  S.  198 ;  17  R.  R.  308 ;  MoreU 
V.  Hardern,  4  B.  &  C.  233. 

As  to  an  injury  caused  by  an  animi 
belonging  to  defendant,  and  as  to  tit 
necessity  of  proving  the  scienter,  M 
Applebee\.  Percy,  L.  R.  9  C.  P.  647 
Baldwin  v,  Casella,  L.  R.  7  Ex.  325 
Hudson  V.  Roberts,  6  Exch.  697  ;  On 
V.  Burbidge,  13  C.  B.,  N.  S.,  430 
Card  V.  Case,  5  C.  B.  622  ;  Jackso>t  vf 
Smithson,  15  M.  &  W.  563  :  Ma\ 
V.  Burdett,  9  Q.  B.  101  ;  Cooke  V, 
Waring,  2  H.  &  C.  332;  Worti 
V.  Gilling,  L.  R.  2  C.  P.  1  ;  Smith  i 
Great  Eastern  R.  C,  Id.  4;  EU\ 
V.  Loftus  Iron  Co.,  L.  R.  10  C.  P.  10| 
Sandeis  v.  Teape,  51  L.  T.  263.         1 

The  owner  of  a  dog  is  now  liable  i1 
damages  for  injury  done  by  it  to  cattl 
or  sheep,  without  proof  of  the  scienUi 
or  of  neglect  on  the  part  of  the  owner; 
28  &  29  Vict.  c.  60,  s.  1.  See  Wrigh 
v.  Pearson,  L.  R.  4  Q.  B.  582. 

As  to  the  liability  of  the  owner  of . 
dog  which  destroys  game,  see  Read  « 
Edtcards,  17  C.  fi.,  N.  S.,  246. 
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ariety  of  ways,  so  that  the  student  might  look  in  vain 
hrough  the  reports  for  a  case  which  would  unerringly  guide 
lim  to  a  right  conclusion  where  the  facts  submitted  for 
onsideration  are  novel  and  peculiar.  This  remark  forcibly 
pplies  where  personal  injury  has  resulted  from  a  railway 
L-cident.  The  statutory  provisions,  innovating  on  our 
ustomary  law,  which  allow  pecuniary  compensation  to  be 
iiforced  when  death  has  thus  been  caused,  will  presently 
noticed,  and  some  authorities  whence  principles  may  be 

iracted  are  subjoined  (a). 

In  cases  such  as  are  now  adverted  to,  three  several  states 

•  facts  may  present  themselves  raising  difficulty  :  1st, 
here  the  plaintiff  has,  by  his  own  negligence  or  misconduct, 
)ntributed  to  cause  the  injury  sustained ;  2ndly,  where 
16  defendant  acted  by  his  agent  or  servant  in  the  matter 
larged  against  him  ;  3rdly,  where  the  relation  of  master 
id  seiTant,  or  employer  and  employed,  existed,  eo  instants, 

between  the  plaintiff  and  defendant. 

Reported  cases  falling  under  one  or  other  of  these  classes 

e  extremely  numerous. 

As  to  the  first  of  them,  viz.,  where  the  plaintiff  has  in  wiiere 

plaintiffhas 

;me  way  himself  contributed  to  the  injury  sustained,  the  contributed 

•^  "f       -^  '  to  injiiry. 

lie  was  long  since  stated  (6)  in  these  words:   "Although 

ere  may  have  been  negligence  on  the  part  of  the  plaintiff, 

.  t  unless  he  might,  by  the  exercise  of  ordinary  care,  have 

i  oided  the  consequences  of  the  defendant's  negligence,  he 

')  Richardson  v.  Great  Eastern  R.  376 ;    Gallin  v.  London  and  North- 

'  1  C.  P.  D.  342;  Readhead  v.  Mid-  Western  R.  C,  L.  K.  10  Q.  B.  212 ; 

II  R.  C,  L.  E.  4  Q.  B.  379;  cited  McCawleij  v.  Ftirncss  R.  C,  L.  R.  8 

1    Pollock,  B.,    JVright  v.  3Hdland  Q.  B.  57  ;  Grote  \ .  Chester  and  Eolij- 

'  C,   L.   R.    8   Ex.    146;    and    in  head  R.  C,  2  Exch.  251. 
'  <dall  V.  Newson,  2  Q.  B.  D.  102,  (b)  Per  Parke,  B.,  Bridge  v.  Grand 

1  ,  110  ;   Buxton   v.  North-Eastern  Junction  R.  C,  3  M.  &  W.  248,  and 

',  C,  L.   R.    3   Q.  B.  549  ;    Great  in  Bavies  v.  Mann,  10  M.  &  W.  548. 

•  them  S.  C.  v.  Hawcroft,  21  L.  J.  The  above  rule  as  to  contributory  negli- 
;  B.    178;     Hutchinson    \.    York,  gence  is  also  stated  in  Judgm.,  Tm^v. 

castle,  and  Berwick  R.  C,  6  Rail.  Warman,  5  C.  B.,  X.  S.,  573  ;  S.  C, 

580 ;    Perren  v.   Monmouthshire  2  Id.  740 ;   and  applied  in  Senior  v. 

md  C.  C,  11  C.  B.  855;   Great  TFard,l  E.  &E.38o.    Andsee Harris 

them  R  C.  v.  Harrison,  10  Exch.  v.  Mobbs,  3  Ex.  D.  268. 
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is  entitled  to  recover;  if  by  ordinary  care  he  might  hav» 
avoided  them,  he  is  the  author  of  his  own  wrong,"  and  wil 
be  held  to  have  disentitled  himself  to  complain  (c). 

The  law  in  regard  to  contributory  neghgence  has  been  se 
forth  more  recently  at  greater  length  in  two  propositions. 

"  The  first  proposition  is  a  general  one  to  this  effect,  tha 
the  plaintifi'  in  an  action  for  negligence  cannot  succeed  if  i 
is  found  by  the  jury  that  he  has  himself  been  guilty  of  an; 
negligence  or  want  of  ordinary  care  which  contributed  b 
cause  the  accident. 

"  But  there  is  another  proposition  equally  well  estab 
lished,  and  it  is  a  qualification  upon  the  first,  namely,  tha 
though  the  plaintiff  may  have  been  guilty  of  negligence 
and  although  that  negligence  may,  in  fact,  have  contribute) 
to  the  accident,  yet  if  the  defendant  could  in  the  result,  m^ 
the  exercise  of  ordinary  care  and  diligence,  have  avoide 
the  mischief  which  happened,  the  plaintiff's  negligence  wi 
not  excuse  him  "  (d). 

"  Every  person,"  however,  "  who  does  a  wrong  is  at  lea< 
responsible  for  all  the  mischievous  consequences  that  maj 
reasonably  be  expected  to  result  under  ordinary  circumstanct 
from  such  misconduct"  (<?) ;  and  the  question  whether  c 
not  the  complainant  contributed  to  the  mischief  tlu 
happened,  by  want  of  ordinary  caution,  is  necessarily  or 
of  degree,  to  be  answered  by  reference  to  the  facts  adduct 


(c)  Martin  V.  Great  Northern  H.  C, 
16  C.  B.  179,  as  to  which  see  Cm-nman 
V.  Eastern  Counties  JR.  C,  4  H.  & 
N.  781,  784 ;  I'oomey  v.  London, 
Brighton,  and  South  Coast  £.  C,  3 
C.  B.,  N.  S.,  146;  Fordham  v.  London, 
Brighton,  and  South  Coast  B.  C, 
L.  R.  4  C.  P.  619 ;  TFeller  v.  London, 
Brighton,  and  South  Coast  R.  C, 
L.  R.  9  C.  P.  126  ;  Holden  v.  Liverpool 
Gas  Co.,  3  C.  B.  1 ;  Davey  v.  London 
and  South-Western  R.  C,  11  Q.  B.  D. 
213 :  12  Id.  70 ;  Wright  \.  Midland 
R.  C,  61  L.  T.  689 ;  Brown  v.  Great 
Western  £.  C,  62  Id.  622 ;  as  to  the 


onus  of  proof  in  such  cases,  I 
Wakelin  v.  London  and  South-  We^ 
R.  C,  12  App.  Cas.  41  ;  as  to  t 
Admiralty  rule  on  this  point,  il  | 
Cayzer  v.  Carron  Co.,  9  App.  Cas.  84 
880. 

(rf)  Per  Lord  Penzance,  RadUy 
London  and  Xorth- Western  £.  C, 
App.  Cas.  759. 

{e)  Per  Folloel;  C.  B.,  Righ 
Hewitt,  5  Exch.  243  (cited  per  li>ji 
J.,  Hoey  V.  Felton,  11  C.  B.,  N.  ' 
143) ;  and  in  Greenland  t.  Chi^h>* 
Exch.  248. 
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in  evidence  (/).  If  the  plaintifif  voluntarily  incurred  danger 
so  great  that  no  sensible  man  would  have  incurred  it,  he 
will  sue  in  vain  for  compensation  (/).  If  the  plaintiff 
voluntarily  places  himself  in  a  position  relatively  to  the 
defendant  which  he  has  no  lawful  title  to  occupy,  or  if, 
being  cognizant  of  danger,  he  voluntarily  exposes  himself 
to  it,  he  viay,  ipso  facto,  preclude  himself  from  insisting 
that  there  has  been  negligence  in  the  defendant  productive 
5f  danger  to  himself  {g). 

The  rule  as  to  contributory  negligence  is  applicable  in  the 
sase  of  an  infant  {li),  or  where  one  of  tender  years  is  under 
ihe  care  of  an  adult  through  whose  negligence  a  bodily  hurt 
e  done  to  the  infant,  the  negligence  of  the  person  having 
tharge  of  the  child  being  looked  upon  as  the  negligence  of 
he  child  itself  (i).  But  it  is  no  defence  to  an  action  to 
lecover  damages  for  injuries  caused  by  the  negligence  of 
he  defendant,  or  his  servants,  that  the  injuries  have  been 
lartly  caused  by  the  contributory  negligence  of  a  third 
©rson,  unless  such  third  person  was  the  agent  or  servant 
I  the  plaintiff  (k). 

It  may  be  well  to  add  that  for  an  accident  which  hap- 
ened  entirely  without  default  on  the  part  of  the  defendant, 
r  blame  imputable  to  him,  he  will  not,  unless  by  force  of 
ame  express  statutory  provision,  be  responsible  (Z)  ^  the 
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(f)  Clayards  v.  Bethich,  12  Q.  B. 
',  446;    followed  in    Thompson  v. 

th-Eastem  R.  C,  2  B.  &  S.  106, 
i,  118,  119  ;  sed  vide  per  Bramwell, 

J.,  in  Lax  v.  Corporation  of  Dar- 
•jton,  5  Excli.  D.  35  ;  McMahon  v. 

Id,  7  Q.  B.  D.  574  ;  Smith,  The 
w  of  Xegligence,  App.  B. 

H)  Lijgo  V.  Xewbold,  9  Exch.  302, 
til  which  compare  Lynch  v.  Kurdin, 

II 1 Q.  B.  29  ;  tiinffleton  v.  Eastern 
Ihmties  a.  C,  7  C.  B.,  N.  S.,  287  ; 
*'eat  Northern  R.  C.  v.  Harrison,  10 
ch.  376  ;  Bird  v.  Holbrook,  4  Bing. 
S  ;  CasH-ell  V.  Worth,  5  E.  &  B. 
'  ;  Boel  V.  Sheppard,  Id.  856  ; 
>op  V.  Yates,  2  H.  &  N.  768,  771 ; 
•#■</»«  v.  Gidlow,  3  H.  &  X.  648. 


{h)  Hughes  v.  Macfie,  Abbott  v. 
Macjie,  2  H.  &  C.  744  ;  Mangan  v. 
Atterton,  L.  B.  1  Ex.  239,  as  to  which 
see  Clark  v.  Chambers,  3  Q.  B.  D. 
338,  339. 

(«)  TFaite  v.  North-Eastern  R.  C, 
E.  B.  &  E.  719, 

{k)  The  Bcrnina,  12  P.  D.  58  ;  561 
L.  J.,  P.  D.  &  A.  31 ;  13  App.  Cas.  1, 
overruling  Thorogood  v.  Bryan,  8 
C.  B.  115,  and  Armstrong  v.  Lan- 
cashire  and  Yorkshire  R.  C,  L.  R. 
10  Ex.  47. 

{I)  Per  Dallas,  C.  J.,  Wakeman 
V.  Robinson,  1  Bing.  215  ;  Holmes  v. 
Mather,  L.  R.  10  Ex.  261  ;  Hall 
v.  FearnUy,  3  Q.  B.  919 ;  Gibbon  v. 
Pepper,  Salk.  637,  638. 
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0117(8,  however,  of  establishing  this  defence  will  be  on 
defendant,  where  the  facts  proved  are  such  as  raise  a  pnm6 
facie  case  against  him  (m),  and  it  will  be  for  him  to  sho^ 
that  the  mischance  occurred  in  consequence  of  vis  majoi 
where  that  ground  of  exoneration  from  liability  is  relied 
upon  (n). 

Secondly,  it  has  been  judicially  observed  (o)  that  "the 
otf  his'Sr^*  liability  of  any  one,  other  than  the  party  actually  guilty  d 
any  wrongful  act,  proceeds  on  the  maxim.  Qui  facit  pa 
aliiim  facit  per  se.  The  party  employing  has  the  selectioii 
of  the  party  employed,  and  it  is  reasonable  that  he  who  haf 
made  choice  of  an  unskilful  or  careless  person  to  executi 
his  orders  should  be  responsible  for  any  injury  resultii^ 
from  the  want  of  skill,  or  want  of  care,  of  the  persoE 
employed  (jj)  ;  but  neither  the  principle  of  the  rule,  nor  the 
rule  itself,  can  apply  to  a  case  where  the  part}^  sought  U. 
be  charged  does  not  stand  in  the  character  of  employer  o3 
the  party  by  whose  negligent  act  the  injury  has  been  occa- 
sioned" {q).  Upon  this  subject  (one  very  comprehensivi 
and  important)  of  the  liability  of  the  master  for  the  act  oi 
his  servant,  two  leading  decisions  are  Laucjher  v.  Pointer  (r 
and  Qiiarinan  v.  Burnett  {s). 

In  Laugher  v.  Pointer  the  facts  were  as  undermentioned 
— The  owner  of  a  carriage  had  hired  of  a  stable-keeper  i 
pair  of  horses  for  his  carriage  for  the  day,  the  driver  beii^ 

(o)  Judgm.,  4  Exch.  255. 

(/>)  See,  for  instance.  Bimu  v.  iW 
som,  L.  E.  8  C.  P.  563  ;  Lord  Bolin} 
broke  v.  Swiudon  Local  Board,  L.  H 
9  C.  P.  575. 

{q)  Et  ride  the  remarks  of  Lon 
Cranicorth  in  Bartonshill  Coal  Co.  ' 
Reid,  3  Macq.  H.  L.  Ca.  282,  284 
cited  post,  p.  778. 

(r)  5  B.  A:  C.  547. 

(«)    6    M.   &   W.   499  ;    /o«« 
Liverpool   Corporation,   14   Q.  B.  D 
890  ;  as  to  this  case,  see  Don«t>mt  i 
Zaing  Cottstritction  Syndicate,  (1893) 
Q.  B.  629  (C.  A.). 


(»»)  Byrne  v.  Boodle,  2  H.  &  C.  722  ; 
Skinner  v.  London,  Brighton,  and 
South  Coast  £.  C.,5  Exch.  787,  789; 
Figgott  v.  Eastern  Counties  B.  C,  3 
C.  B.  229  ;  Vaughan  \.  Taff  Vale  R.  C, 

5  H.  &  N.  679  ;  Fremantle  v.  London 
and  North-Westem  R.  C,  10  C.  B., 
N.  S.,  89  ;  per  Lord  Lenman,  C.  J., 
Carpue  v.  London  attd  Brighton  R.  C, 

6  Q.  B.  747.  See  Tetnpleman  v. 
Haydon,  12  C,  B.  507  ;  Ferren  v. 
MonnwutJtshire  R.  *  Can.  Co.,  11 
C.  B.  855. 

(w)  See  Great  Western  R.  C.  of 
Canada  v.  Braid,  1  Moo.  P.  C.  C, 
N.  S.  101,  and  cases  there  cited. 
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provided  by  the  owner  of  the  horses ;  and  it  was  held  by 
Lord  Tenterden  and  Mr.  Justice  Littledale  (whose  opinions 
in  this  case  have  since  been  recognised  as  law),  that  the 
owner  of  the  carriage  was  not  liable  for  an  injury  caused  by 
the  negligence   of  the   driver.     In   this   case,  it  must  be 
observed,  there  was  no  evidence  of  any  kind  of  contract  or 
agreement  between  the  owner  of  the  carriage  and  the  coach- 
man who  caused  the  injury,  which  circumstance  is  very 
material  with  reference  to  what  is  there  said  by  the  learned 
Judges  just  named.     "  According  to  the  rules  of  law,"  says 
Littledale,  J.,  "every  man  is  answerable  for  injuries  occa- 
3ioned   by  his   own   personal   negligence ;  and  he  is  also 
answerable  for  acts  done  by  the  negligence  of  those  whom 
iihe   law  denominates  his  servants,  because  such  servants 
represent  the  master  himself,  and  their  acts  stand  upon  the 
3ame  footing  as  his  own.     And  in  the   present  case   the 
question  is,  whether  the  coachman  by  whose    negligence 
ihe  injury  was  occasioned  is  to  be  considered  a  servant  of 
ihe  defendant.     For  the  acts   of   a   man's   own   domestic 
'servants  there  is  no  doubt  but  the  law  makes  him  respon- 
ible;    and    if    this    accident    had   been   occasioned  by  a 
oachman  who  constituted  a  part  of  the  defendant's  own 
amily,  there  would  be  no  doubt  of  the  defendant's  liability  (t) ; 
nd  the  reason  is,  that  he  is  hired  by  the  master,  either 
|)ersonally,  or  by  those  who  are  entrusted  by  the  master 
l|  iith  the  hiring  of  servants,  and  he  is  therefore  selected  by 
he  master  to   do   the  business  required  of  him."     The 
Tinciple   of   these   remarks   is  in  truth  expressed  by  the 
laxim  Respondeat  superior  (u),  which  applies  not  only  to 
omestic  servants  who  may  have   the   care  of  carriages, 
orses,  and  other  things  in  the  employ  of  the  family,  but 
I  extends  to  other   servants   whom  the  master  or  owner 
Ulnects  and  appoints  to  do  any  work,  or  superintend  any 

{t)  See  per  Blackburn,  J.,   Williams  (u)  See    Tebhutt    v.     Bristol    and 

Jones,  3  H.  &  C.  609,  610.  Exeter  R.  C,  L.  E.  6  Q.  B.  73. 
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business,  although  such  servants  be  not  in  the  imme 
employ  or  under  the  superintendence  of  the  master"  {x). 

Thus,  "if  a  man  is  the  owner  of  a  ship,  he  himsel! 
appoints  the  master,  and  he  desu*es  the  master  to  appoint 
and  select  the  crew;  the  crew  thus  become  appointed  by 
the  owner,  and  are  his  servants  (y),  for  the  management 
and  government  of  the  ship;  and  if  any  damage  happens 
through  then*  default,  it  is  the  same  as  if  it  happened 
through  the  immediate  default  of  the  owner  himself  {z). 
So  the  same  principle  prevails  if  the  owner  of  a  farm  has 
it  in  his  own  hands,  and  he  does  not  personally  interfere  in 
the  management,  but  appoints  a  bailiff,  or  hind,  who  hires 
other  persons  under  him,  all  of  them  being  paid  out  of  the 
funds  of  the  owner,  and  selected  by  himself,  or  by  a  person 
specially  deputed  by  him ;  if  any  damage  happen  through 
then-  default  the  owner  is  answerable,  because  their  neglect 
or  default  is  his,  as  they  are  appointed  by  and  through, 
him  (fl).  So,  in  the  case  of  a  mine,  the  owner  employs  a 
steward  or  manager  to  superintend  the  working  of  the  mine, 
and  to  hire  under- workmen,  and  he  pays  them  on  behalf  of  the 


(x)  In  Steel  v.  Lester,  3  C.  P.  D. 
121,  many  cases  illustrating  the  text 
are  collected. 

(y)  See  Omoa  Coal  and  Iron  Co.  v. 
Huntley,  2  C.  P.  D.  464. 

(;)  See  Marttn  v.  Tcmpcrley,  4  Q. 
B.  298;  Dunford  v.  Trattlcs,  12  M. 
&  W.  529 ;  Fenton  v.  City  of  Dublin 
Steam  Packet  Co.,  8  Ad.  &  E.  835  ; 
Cuthbertton  v.  Parsons,  12  C.  B.  304  ; 
Itodrigues  v.  Melhuish,  10  Exch.  110. 

In  Schuster  v.  McKellar,  7  E.  &  B. 
724,  Lord  Campbell,  C.  J.,  delivering 
judgment,  says,  that  the  owner,  al- 
though the  ship  be  chartered,  "  is 
clearly  liable  for  a  collision  arising  from 
the  improper  management  of  the  ship, 
and  for  what  the  master  does  withm 
the  scope  of  his  general  authority  as 
master  which  cannot  be  ascribed  to  his 
agency  as  charterer. "  "Where  the  lessee 
ot  a  ferry  hired  of  the  defendant  for 
the  day  a  steamer  and  a  crew  to  convey 
his  passengers  across,  the  defendant 


was  held  liable  for  damage  caused  ta 
a  passenger  by  the  negligence  of  th* 
crew :  Dalyell  v.  Tyrer,  E.  B.  k .'*' 
889. 

As  to  the  liability  of  owner  or  ma 
of  a  ship  for  damage  caused  by  ne 
gence  in  stowing  goods,  &c.,  see  Sn 
V.  Ford,  13  C,  B..  X.  S.,90;  BUiiki$ 
T.  Stembridye,  G  Id.  894;  Sandeman 
V.  Scurr,  L.  R.  2  Q.  B.  86 ;  Murray 
V.  Currie,  L.  R.  6  C.  P.  24,-for 
damage  caused  by  collision  through 
negligence  of  pilot,  Clyde  Xac.  Co.  v. 
Barclay,  1  App.  Cas.  790  ;  Gen.  Steam 
Xar.  Co.  V.  British,  ^c,  JV«r.  C»^] 
L.  R.  4  Ex.  238 ;  Tvne,  ^c.,  Comm.  r^  \ 
Gen.  Steam  Nar.  Co.,  L.  R.  2  Q.  B. 
65. 

(«)  See  Holmes  v.  Onion,  2  C.  B., 
N.  S.,  790,  where  the  defendant  wa« 
held  responsible  for  the  act  of  • 
thatcher  hired  by  him  to  do  thatching 
work  at  weekly  wages  for  his  profit 
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owner.  These  under- workmen  then  become  the  immediate 
servants  of  the  owner,  and  the  owner  is  answerable  for  their 
default  in  doing  any  acts  on  account  of  their  employer  "(6). 
And  the  same  kind  of  reasoning  would  manifestly  apply  in 
many  other  cases,  as  where,  in  the  absence  of  any  special 
contract  or  agreement  between  the  parties  (c),  it  is  sought 
to  charge  a  railway,  or  other  incorporated  company,  for 
damage  caused  by  the  negligence  or  misconduct  of  its 
officers  or  servants  (d).  In  order,  however,  to  make  the  ' 
employer  liable,  the  act  complained  of  must  have  been 
Bommitted  within  the  fair  scope  of  the  duty  of  the 
servant  (e).  Thus  a  waterworks  company  was  held  not 
mswerable  for  an  assault  committed  by  their  broker  while 
Bxecuting  a  warrant  of  distress,  on  the  ground  that  it  was 
10  part  of  his  duty  to  commit  an  assault,  his  duty  being 
limply  to  levy  the  rate  due  to  the  company  (/). 

The  judgment  of  the  Court  of  Exchequer  in  Sharrod  v. 
The  London  and  North-Western  R.  C.  (g)  (where  the  plain- 
iff  sued  the  defendants  (h)  for  driving  a  railway  engine 
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(b)  Judgm.,  5  B.  &  C.  554.  Ace. 
I^Tn.,  Barwick  v.  English  Jt.  Stk. 
.,  L.  R.  2  Ex.  265,  266  ;  Swire  v. 
incis,  L,  R.  3  App.  Cas.  106,  113  ; 
n-kay  V.  Commercial  Bk.  of  New 
'inswiek,  L.  R.  5  P.  C.  394. 
>)  See  Machii  v.  London  and  South- 
estern  R.  C.,2  Exch.  415;  approved 
Loolan  v.  Midland  R.  C.,  2  App. 
18.792. 

i^(rf)  Bayley  v.  Manchester,  Sheffield, 
-"''Lincolnshire  R.  C,  L.  R.  8  C.  P. 

;  Moore  v.    Metropolitan  R.   C, 
E.  8  Q.  B.  36. 

e)  Cf.  Abrahams  v.  Deakin,  (1891) 
"'i.   B.  516  (C.  A.)  ;    Gicilliam  v. 

it,    (1895)    2   Q.    B.   84   (C.   A.) 
versing  S.  C,  (1895)  1  Q.  B.  557. 
'/)  Richards    v.    West    Middlesex 
I'terworks  Co.,  15  Q.  B.  D.  660. 
{g)  4  Exch.  580. 

'b)  It  had  been  settled  that  trespass 
uld  lie  against  a  corporation.  See 
'iind  V.  Monmouthshire  Can.  Co.,  4 
.  &  Gr.  452;  Gofy.  Great  Northern 


R.  C,  3  E.  &  E.  672  ;  Paulton  v. 
London  and  South-  Western  R.  C,  L.  R. 
2  Q.  B.  534  ;  Eastern  Counties  R.  G. 
V.  Broom,  6  Exch.  314  ;  Chilton  v. 
London  and  Croydon  R.  C,  16  M.  & 
W.  212. 

A  body  corporate  may  also  be  liable 
for  libel  published  by  order  of  the  cor- 
poration :  JFhitfield  v.  South-Eastern 
R.  C,  E.  B.  &"E.  115  ;  see  also  Law- 
son  V.  Bank  of  England,  18  C.  B.  84 
— or  for  the  intentional  misfeasance,  or 
the  fraudulent  misrepresentation,  of 
their  servant :  Barwick  v.  English  Jt. 
Stk.  Bk.,  L.  R.  2  Ex.  259;  Weir 
v.  Bell,  3  Exch.  D.  238;  Weir  v. 
Barnett,  Id.  32;  Swift  v.  Jewsbury, 
L.  R.  9  Q.  B.  301  ;  Green  v.  London 
General  Omnibus  Co.,  7  C  B.,  N.  S., 
290.  See  McGowan  v.  Dyer,  L.  R.  8 
Q.  B.  141, 145. 

A  corporation  may  sue  for  libel: 
Metropolitan  Omnibus  Co.  v.  Hawkins, 
4  H.  &  N.  87.  Compare  Mayor 
of  Manchester  v.   Williams,  (1891)  1 
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against  his  sheep,  and  so  destroying  them)  may  be  cited  as 
illustrating  the  remark  last  made,  and  as  throwing  addi- 
tional light  upon  the  extent  and  nature  of  the  liability 
imposed  upon  a  master  for  the  tortious  act  of  his  servant. 
It  indicates  various  and  dissimilar  states  of  facts  under 
which  respectively  a  master  may  be  answerable  ex  delicto 
for  the  acts  of  his  servant  (i).  The  general  grounds  of  this 
liability  are  indeed  sufficiently  stated  in  Laugher  v.  Pointer^ 
and  m  Quaimian  v.  Burnett,  where  it  is  said,  "Upon  the 
principle  that  qui  facit  per  alium  facit  per  se,  the  master  is 
responsible  for  the  acts  of  his  servant ;  and  that  person  is 
undoubtedly  liable  who  stood  in  the  relation  of  master  to 
the  wrong-doer, — he  who  had  selected  him  as  his  servant 
from  the  knowledge  or  belief  in  his  skill  and  care, — and 
who  could  remove  him  for  misconduct  (A),  and  whose 
orders  he  was  bound  to  receive  and  obey  ;  and  whether  such 
servant  has  been  appointed  by  the  master  directly  or  inter- 
mediately through  the  intervention  of  an  agent  authorised 
by  him  to  appoint  servants  for  him  can  make  no  difference. 
But  the  liability,  by  wtue  of  the  principle  of  relation  of 
master  and  servant,  must  cease  where  the  relation  itself 
ceases  to  exist  "  (0- 

Hence,  when  he  who  does  the  wrongful  act,  either  in 
person  or  by  his  servant,  exercises  an  independent  employ' 
ment,  his  immediate  superior  will  not  be  liable,  as  in 
MilUgan  v.  Wedge  {in),  where  damage  was  done  by  ai 
bullock  through  the  careless  driving  of  a  boy  employed  by 
the  drover,  who  was  himself  in  the  employment  of  the 


Q.  B.  94 ;  South  Eettott  Coal  Co.  v. 
North  -  Eastn-n  Ntus  Astociation, 
(1894)  1  Q.  B.  133  (C.  A.). 

(i)  See  Greffory  t.  Ftper,  9  B.  &  C. 
691. 

{k)  The  mere  fact  that  a  railway 
company  has,  by  agreement  with  one 
who  has  contracted  to  make  a  portion 
of  the  line,  power  to  remove  his  work- 
men for  incompetence,  will  not  suffice 
to  create  the  relation  of  master  and 


seiTant  between  the  company  and  the 
workmen.  In  this  case  tne  contractor 
would  be  the  master :  Reedie  r.  hmdm 
and  North.  Western  E.  C,  4  BlA. 
244. 

(/)  In  Zu4:as  v.  Masoii,  L.  R-  1" 
Ex.  251,  the  relation  of  master  and 
servant  relied  upon  was  held  not  to 
have  existed. 

(mi)  12  Ad.  &  E.  737. 
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itbtcher,  to  whom  liability  was  accordingly  held  not  to 
attach;  or  in  Rapson  v.  Cubitt  (n),  where  the  injury 
complained  of  was  done  by  the  negligence  of  the  servant 
of  a  gas-fitter  employed  by  the  defendant,  a  builder,  who 
had  himself  contracted  to  make  certain  alterations  in  a 
club-house,  and  who,  it  was  held,  could  not  be  made 
responsible  for  the  damage  thus  occasioned. 

With   the   foregoing  case   may  be  compared  Parry  v. 
\Smith  (o),  where  the  facts  were  these  : — the  defendant,  a 
igas-fitter,  was  employed  by  the  plaintiff's  master  to  repair 
a  gas-meter  upon  his  premises,  and  for  the  purpose  of 
[doing  so  took  away  the  meter,  and  in  lieu  of  it  made  a 
(temporary  connection  by  means  of  a  flexible  tube  between 
the  inlet  pipe  and  the  pipe  communicating  with  the  house. 
The  plaintiff  havuig   gone,   in  the  ordinary  performance 
of  his  duty,  into  the  cellar  where  the  meter  had  been,  gas, 
which  had  escaped  by  reason  of   the  insufficiency  of  the 
connecting  tube,    exploded   and  injured  him.     The  jury 
having  found  that  the  work  had  been  negligently  done,  and 
'hat  the  injury  to  the  plaintiff  had  proceeded  entirely  from 
uch  negligence,    the   defendant    was   held  to  be  liable  : 
ia\ing  been  guilty  of  a  misfeasance  independent  of  con- 
tact.    No  privity   was   here   needed   between   the  party 
njm'ed  and  him  by  whose  breach  of  duty  the  injury  was 
paused. 
IlKJEn  Overton  v.  Freeman  (j)),  the  facts  were  as  follows  : — 
■he  defendants  had  been  employed  by  certain  paving  com- 
I  Uiissioners  to  pave  a  particular  district,  and  contracted  with 


I 


If 


(n)  9  M.  &  W.  710.  6  Q.  B.  214  ;  Murray  v.  Ciirrie,  L.  R. 

(o)  4  C.  P.  D.  325.  6  C.  P.  24;  Feachey  v.  Rowland,  13 

[p)    11   C.   B.   867,   where    many  C.  B.  182;  Butler  v.  Hunter,  7  H.  & 

thorities    upon    the    subject   above  N.  826,  which,  however,  "must  now 

luded  to  are  collected,  of  which  see  be  taken  to  be  superseded  by  Boner  v. 

tticularly  Knight  v.  Fox,  5  Exch.  Feate,  1  Q.  B.  D.  321,  so  far  as  the 

-1 ;  Burgess  v.  Gray,  1  C.  B.  578  ;  cases  are  in  conflict :  "  per  Bowen,  J., 

''■edie  v.  London  and  North-Western  in  Fercival  v.  Hughes,  9  Q.  B.  D.  441, 

>'•  C.,  4  Exch.  244.     See  also  Fore-  and  vide  per  Lord  Blackburn,  S.  C, 

mn  V.  Mayor  of  Canterbury,  L.  K.  8  App.  Cas.  447. 


796 


I 


TORTS 


B.  to  pave  one  of  the  streets  included  in  such  district.    B.'t 
workmen,  whilst  paving  the  street,  left  a  heap  of  stones  a- 
night  in  so  unsafe  a  position,  that  the  plaintiff  fell  over  i: 
and  sustained  an  injury.     There  was  no  evidence  to  shoM 
that  the  defendants  had  interfered  in  or  sanctioned  the 
placing  of  the  stones ;   and  it  appeared  that  B.  was  ir 
reality  acting  under  the   du-ection   of  the   engmeer  anc 
surveyor  of  the   commissioners.      Upon   these   facts  tb 
defendants  were  held  not  liable,  for  "the  relation  of  mas 
and  servant,"  observed  Manic,  J.,  "has  no  existence  in 
case  like  this.     ...     I   think   the  present   case  fa! 
within  the  principle  of  those  authorities  which  have  decid 
that  the  sub-contractor,  and  not  the  person  w4th  whom 
contracts,  is  liable   civilly   as   w^ell  as  crimmally  for  an; 
wrong  done  by  himself  or  his  servants  in  the  execution  oi 
the  work  contracted  for  "  (g). 

But  although  it  is  established  by  Laugher  v.  Pointer,  anc 
Quarinan  v.  Burnett,  that  if  the  owner  of  a  carriage  hhes 
horses  of  a  stable-keeper,  who  provides  a  driver,  througlj 
whose  negligence  an  injury  is  done,  the  driver  must  ir 
general  be  considered  as  the  servant  of  the  stable-keepei 
or  jobmaster — the  conclusion  of  law  will,  nevertheless; 
be  different  if  there  be  special  circumstances  in  the  caw 
showing  an  assent,  either  express  or  implied,  to  th( 
tortious  act  complained  of  by  the  party  hu-ing  the  horses  (r) 
or  showing  that  the  individual  whom  it  is  sought  to  charg( 
had  control  over  the  servant  whose  act  caused  damage,  an( 
was  in  fact  dominm  pro  tempore  (/•) ;  and  the  same  genera 


{q)  See  further,  in  general  illustra- 
tion of  the  above  remarks,  Pearson  v. 
Cox,  2  C.  P.  D.  369 ;  Citthbertson  v. 
Famous,  12  C.  B.  304;  Allen  v.  Hat/- 
icard,  7  Q.  B.  960 ;  Duncan  v.  Find- 
later,  6  CI.  &  F.  894.  904,  followed  in 
Thotnson  v.  Mitchell,  7  Id.  564,  and 
commented  on  in  Mersey  Bocks  Trm- 
iees  V.  Gibhs  ;  Same  v.  I'enhaUoic,  11 
H.  L.  Ca.  686,  approved  Reg.  v. 
Wiliiatns,  9  App.  Cas.  418 ;  Hill  T. 


Managers  of  Metropolitan  Att/lut 
District,  4  Q.  B.  D.  433,  442  ;  (>  App 
Cas.  193;  Goslin  v.  Agricultural  Hal 
Co.,  1  C.  P.  D.  482 ;  Steel  v.  South 
Eastern  JR.  C,  16  C.  B.  550;  Scri 
vener  v.  Fask,  18  C.  B.,  N.  S.,  786 
Donovan  v.  Zaing  Wharton  Comtrtu 
tion  Syndicate,  (1893)  1  Q.  B.  62! 
(U.  A.). 

(r)  M'Laughlin  v.  Pryor,  4  M.  i 
Gr.  48 ;  S.  C,  1  Car.  &  M.  354. 
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Principle  applies  where  the  carnage  and  horses  are  borrowed 
Bar  the  day  (s),  though  a  person  hirmg  or  borrowing  a 
carriage,   and  providing  horses   and   servants,   would  be 
liable  (t). 

Further,  where  the  injury  in  question  was  committed  by 
the  defendant's  servant  icilfully,  whilst  not  employed  in  the 
master's  service  and  whilst  not  acting  within  the  scope  of  his 
authority  {ii),  a  remedy  cannot  be  had  against  the  master 
— the  servant  only  will  be  liable  {x),  as  if,  for  mstance, 
a  servant  authorised  merely  to  distrain  cattle  damage 
Basant,  drives  cattle  from  the  highway  into  his  master's 
close,  and  there  distrains  them  {y)  ;  or  if  he  wantonly,  and 
in  order  to  effect  some  purpose  of  his  own,  strikes  the  plain- 
tiffs horses,  and  thereby  causes  an  accident  {z).  Should, 
indeed,  the  servant  be  guilty  of  negligence,  productive  of  an 
injury  to  the  plaintiff,  whilst  on  his  master's  business  (a),  as 
when  driving  his  master's  carriage,  although  he  may  at  the 
time  be  going  out  of  the  direct  road  for  some  purpose  of  his 
own,  the  master  may  be  answerable  (&).     *'  No  doubt,"  as 
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(»)  See  Hart  r.  Crowley,  12  Ad.  & 
E.  378;  Taverner  v.  Little,  5  Bing. 
N.  C.  «78  ;  Stables  v.  Eley,  1  Car.  &  P. 
614 ;  Wheatley  v.  Patrick,  2  M.  &  W. 
650. 

As  to  liabilitj-  of  proprietor  of 
hackney  carriage  plying  for  hire  ivithin 
metropolis,  cf.  Venables  v.  Smith,  2 
Q.  B.  D.  279,  and  eases  cited  after  it 
at  p.  930  n.  (c). 

The  fact  that  a  man  allows  a  car- 
riage to  go  out  with  his  name  upon  it 
is  only  prima  facie  evidence  of  his 
liabili^  for  the  negligence  of  any  per- 
■on  driving  it :  Smith  v.  Bailey, {l^^\) 
2  Q,  B.  403  (overruling  Stables  v. 
tHey,  as  reported)  ;  1  Car.  k  P.  614. 

(0  Croft  V.  Alison,  4  B.  &  Aid.  590 ; 

23  E.  E.  407  ;  Scott  v.  Scott,  2  Stark. 

X.  P.  C.  438;  20  E.  E.  711. 

^^1 1     (w)  See   Edwards    v.   London    and 

WANorth-Westem  R.  C,  L.   E.  5  C.  P. 

91 1445  ;   Walker  v.  South-Eastern  E.  C, 

Id.  640 ;   Allen  v.  London  and  South- 

JFestem  E.  C,  L.  E.  6  Q.  B.   65  ; 

Wlatman  v. Pearson,  L.  E.  3  C.  P.  422 , 


Story  T.  Ashton,  L.  E.  4  Q.  B.  476  ; 
Stevens  t.  Woodward,  6  Q.  B.  D.  318. 

[x)  Lyons  v.  Martin,  8  Ad.  &  E. 
512  ;  Coleman  v.  Eiches,  16  C.  B. 
104 ;  M'Manus  v.  Crickett,  1  East, 
106  ;  5  E.  E.  518  ;  Leame  v.  Bray, 
3  East,  593 ;  see  Preface  to  7  E.  E. 
vii. ;  Middleton  v.  Fowler,  1  Salk.  282; 
Lamb  t.  Palk,  9  Car.  &  P.  629. 

(y)  Lyons  v.  Martin,  8  Ad.  &  E.  512. 

(=)  Croft  V.  Alison,  4  B.&  Aid.  590, 
592 ;  23  E.  E.  407 ;  Lamb  v.  Palk, 
9  Car.  &  P.  629;  Gregory  v.  Piper, 
9  B.  &  C.  591 ;  Euzzey  t.  Field,  2 
Cr.  M.  &  E.  432  ;  per  Erie,  J.,  Free- 
man V.  Roshei;  13  Q.  B.  785  ;  cited 
per  Bramwell,  B.,  Collett  v.  Foster,  2 
H.  &  N.  361 ;  and  cases  cited  supra. 

{a)  As  to  the  proper  signification 
of  these  words,  see  Limptts  v.  General 
07nnibus  Co.,  1  H.  &  C.  526  ;  Seymour 
T.  Greenwood,  7  H.  &  N.  355  ;  S.  C, 
6  Id.  359  ;  cited  in  Judgm.,  Ltieas  v. 
Mason,  L.  E.  10  Ex.  253. 

(J)  Joelv.  Morison,  6  Car.  &  P.  601 ; 
SUath  T.  Wilson,  9  Car.  &  P.  607. 
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observed  by  Jervis,  C.  J.  (c),  "  a  master  may  be  liable  foi 
injury  done  by  his  servant's  negligence,  where  the  servant, 
being  about  his  master's  business,  makes  a  small  deviation, 
or  even  where  he  so  exceeds  his  duty  as  to  justify  his  master 
in  at  once  discharging  him,"  but,"  at  all  events,  if  the  master 
is  liable  where  the  servant  has  deviated,  it  must  be  where 
the  deviation  occurs  in  a  journey  on  which  the  servant  hae 
originally  started  on  his  master's  business ;  in  other  words, 
he  must  be  in  the  employ  of  his  master  at  the  time  of 
committing  the  grievance."     No  liability  attaches  to  the     » 
master  if  the   servant,  without  his   leave   or   knowledge,  B< 
takes  his  carriage,  and  with  it  commits  an  injury,  because     * 
in   this   case  the  master   has   not   entrusted   the  serv^ant 
with  the  carriage,  or  commissioned  him  to  perform  any 
service  id). 

It  seems,  moreover,  true,  as  a  general  proposition,  that 
where  one  employs  another  to  do  an  act  which  may  be 
done  in  a  lawful  manner,  and  the  latter,  in  doing  it,  unneces- 
sarily commits  a  pubUc  nuisance,  where  injury  results  to  a 
third  person,  the  employer  will  not  be  responsible  for  such 
injury  (e).  If,  however,  A.  employs  B.,  a  contractor,  to  do 
an  unlawful  act — ex.  gr.,  to  erect  a  nuisance  in  the  public- 
highway — which  B.  does  by  his  work-people  and  servants,  A. 
will  be  answerable  in  an  action  of  tort  for  damage  thence 
resulting  to  a  third  party  (/).  The  two  preceding  proposi- 
tions are  clearly  in  accordance  with  the  dictates  of  coromon 
sense,  as  well  as  sustainable  by  che  authorities  cited  in 
support  of  them. 

(c)  MitcfteUv.  CraMweller,  13  C.  B.  (e)   Peachey  v.  Rowland,   13  C.  B. 

237,245;  r«i<i*fe»v.5wiM,  2  Q,B.D.  182,    with     which     compare     Sadler 

279;  a^^Toxedi  King  \.  London  Cab  Co.,  v.  Eenlock,  4  E.  &  B.  570  ;  Gray  v. 

23  Q.  B.  D.  281  ;    Patten  v.  Rea,  2  Pullen,     5     B.     &    S.    970  ;    Mill* 

C.  B.,  N.  S.,  606.  V,  Holton,  2  H.  &  N.  14 ;  William*  v. 

(rf)  Mitchell  V.  Crassweller,  supra ;  Jottes,  3  H.  &  C.  602. 

Rayner  v.  Mitchell,  2  C.  P.  D.  357  ;  (/)  Ulli*  v.  Sheffield  Gas  CoMumer»' 

Sleath   V.    Wihon,  9  Car.  &  P.  607 ;  Company,  2  E.  &  B.  767  ;    Blake  v. 

Lamb  v.  Palk,  Id.  629  ;    Goodman  v.  Thirst,  2  H.  &  C.  20  ;  Hole  v.  Sitting- 

Kennell,    3   Car.   &  P.   167  ;    Joel  v.  bourne  and  Sheemeas  R.  C,  6  H.  4  X. 

Moriton,  6  Car.  &  P.  501.  488. 
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It  should  here,  perhaps,  be  noticed,  that  cases  are  to  be  Liability 

attaching  to 

found  in  the  books  which  seem  to  show  that  wider  Hability  "^^^°^ 
attaches  to  the  owner  of  real  than  to  the  owner  of  personal 
property  in  respect  of  an  injury  resulting  from  its  negligent 
management  (g).  It  may,  however,  be  considered  as  settled, 
^that  no  such  distinction  thus  generally  worded  does  in  truth 
lexist,  though  where  the  act  complained  of  amounts  in  law  to 
a  nuisance,  and  where  the  owner  of  the  premises  whereon 
the  nuisance  is  erected  is  himself  in  occupation  of  them  (h),  or 
has  in  some  manner  participated  in  or  expressly  sanctioned 
the  erection  of  the  nuisance  (i),  liability  may  attach  to  him. 

If  a  landlord  lets  premises  not  in  themselves  a  nuisance, 
but  which  may  or  may  not  be  used  by  the  tenant  so  as  to 
become  a  nuisance,  and  it  is  entirely  at  the  option  of  the 
tenant  so  to  use  them  or  not,  and  the  landlord  receives  the 
same  benefit  whether  they  are  so  used  or  not,  the  landlord 
cannot  be  made  responsible  for  the  acts  of  the  tenant,  and 
a  fortiori  he  would  not  be  liable  if  he  had  taken  an  obliga- 
tion from  the  tenant  not  to  use  them  so  as  to  create  a 
ttuisance,  even  without  reserving  a  right  to  enter  and  abate 
9i  nuisance,  if  created  (k). 

In  Reedie  v.  The  London  and  North-Western  R.  C.  (T),  the 
[Jourt  observes,  with  reference  to  the  point  above  mooted, 
18  follows  : — "  It  is  not  necessary  to  decide  whether,  in  any 
sase,  the  owner  of  real  property,  such  as  land  or  houses, 
oaay  be  responsible  for  nuisances  occasioned  by  the  mode  in 

iff)  See  Bush  v,  Steinman,  1  B.  &  P.  Preston  v.  Norfolk  JR.  C,  2  H.  &  N. 

04  ;   Judgm.,  4  C.  B.  800,  801 ;    per  735. 

'AttUdale,  J.,  5   B.  &  C,  559,    560 ;  (i)  Todd  v.  Flight,  9  C.  B.,  IS.  S., 

udgm.,  6  M.  &  "W.  510  ;  Leslie  v.  877;  distinguished  in  Pretty  -v.  Bick- 

'nnds,  4  Taunt.  649  ;  13  R.  R.  718.  more,  L.  R.  8  C.  P.  401,  404,  405, 

Randleson  v.  Murray,  8  Ad.  &  E.  which    is    followed    in    Gwinnell    v. 

;'l)  (which  "seems  at  variance  with  Earner,  L.   R.   10   C.  P.  658.      See 

:e  current  of  authority":  per  J'o/foc^-,  Nelson  v.    Liverpool  Brewery   Co.,  2 

.  B.,  Murphy  v.  Caralli,    3   H.  &  C.  P.   D.  311 ;  Harris  v.  James,  45 

465) ;    Burgess  v.  Gray,   1  C.  B.  L.  J.  Q.  B.  545.     ■ 
'8.  (^•)  Judgm.,  Mich  v.  Basterjield,  4 

{h)  See  Bishop  v.  Trustees  of  Bed-  C.  B.  804,  805. 

"■d  Charity,  1   E.  &  E.  697,  714;  (l)  4  Exch.  244;  Butler  v.  Hunter, 

lobbins  V.  Jones,  15  C.  B.,  jS".  S.,  221 ;  7  H.  &  N.  826,  as  to  which  v.  p.  795. 
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which  his  property  is  used  by  others  not  standing  in  tne 
relation  of  servants  to  him,  or  part  of  his  family.  It  may 
be  that  in  some  cases  he  is  so  responsible.  But  then  his 
liability  must  be  founded  on  the  principle  that  he  has  not 
taken  due  care  to  iDrevent  the  doing  of  acts  which  it  wa3 
his  duty  to  prevent,  whether  done  by  his  servants  or  others. 
If,  for  instance,  a  person  occupying  a  house  or  a  field  should 
permit  another  to  carry  on  there  a  noxious  trade,  so  as  to 
be  a  nuisance  to  his  neighbours,  it  may  be  that  he  would  be 
responsible,  though  the  acts  complained  of  were  neither  his 
acts  nor  the  acts  of  his  servants.  He  would  have  violated 
the  rule  of  law,  sic  utere  tiio,  ut  alienum  non  ladas  "  (m). 
If  how^ever  A.,  the  owner  of  land,  contracts  with  B.  to  do 
work  or  to  erect  buildings  upon  it,  and  B.'s  workmen  do  an 
injury  to  the  owner  of  the  adjoining  land  by  carrying  away 
materials  belonging  to  him,  A.  will  not,  unless  he  interfered 
in  the  tortious  transaction,  be  responsible  for  it  («)• 

Thus  far  has  been  discussed  the  liability  of  a  master  for 
the  tortious  act  of  his  servant — of  the  employer  for  the 
tortious  act  of  the  employed — where  there  is  evidence 
adducible  of  an  authority  to  do  the  act  in  question,  either 
express  or  implied  from  the  relation  which  exists  between 
the  actual  wrong-doer  and  the  party  charged.  I  propose, 
in  the  next  place,  to  inquire  as  to  the  effect  of  ratifying  or 
adopting  a  wrongful  act  as  regards  the  liabihty  of  him  who 
thus  ratifies  or  adopts  it. 

Now  as,  on  the  one  hand,  it  is  true,  that,  "  if  a  servant 
commit  a  trespass  by  the  command  or  encouragement  oi 
his  master,  the  master  shall  be  guilty  of  it,  thongh  tht 
servant  is  not  thereby  excused  (o),  for  he  is  only  to  obey  his 


(m)  Jodgm.,  4  Exch.  256,  257; 
Judgm.,  Hich  v,  Basterjield,  4  C.  B. 
802.  See  Gott  v.  Gandy,  2  E.  &  B. 
845;  Alston  v.  Grant,  3  E.  &  B. 
128 ;  Saxby  v.  Manchester,  Sheffield, 
ic,  R.  C,  L.  R.  4  C.  P.  198. 

(m)  Gayfordy.  Nieholls,  9  Exch.  702. 


(o)  "No  party  can  be  permitted  t( 
excuse  himself,  whea  charged  witV 
having  knowingly  joined  with  and  "- 
sisted  his  master  in  the  commission  <> 
a  fraud,  "  on  the  ground  that  he  act*' 
as  the  agent  or  as  the  servant  o 
another ;  and  the  reason  is  plain— foi 
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master  in  matters  that  are  honest  and  lawful"  (p),  so  also 

'  he  that  receiveth  a  trespasser,  and  agreeth  to  a  trespass 

>fter  it  be  done,  is  no  trespasser,  unless  the  trespass  was  done 

J  his  use  or  for    his   benefit,   and    then   his    agreement 

ubsequent  amounteth  to  a  commandment "  (q).    The  main 

uestion  in  regard  to  liability  by  ratification  will,  accord- 

1    igly,  be  this — ^Was  the  tortious  act,  alleged  to  have  been 

I    itified,  originally  intended  to  be  done  to  the  use  or  for  the 

i    enefit  of  the  party  who   is   said   to   have   subsequently 

[    itified  it?     If  so,  the  party  ratifying  the  antecedent  act 

j    ill  be  liable  in  respect  of  it ;  ex.  gr.,  a  corporation  may 

h    lus  become    liable   for   an    assault   committed   by   their 

i    jrvant  (r). 

The  doctrine  of  "  ratihabitio  "  is,  however,  of  more  diffi- 
ilt  application  in  reference  to  torts  than  in  reference  to 
mtracts  (s).  If  A.,  professing  to  act  by  my  authority,  does 
lat  which  prima  facie  amounts  to  a  trespass,  and  I  after- 

|a,rds  assent  to  and  adopt  his  act,  there  he  is  treated  as 
iving  from  the  beginning  acted  by  my  authority,  and  I 
'Come  a  trespasser,  unless  I  can  justify  the  particular  act 
lich  is  to  be  deemed  as  having  been  done  with  my  pre- 
jus  sanction  (t).  In  this  case  the  party  ratifying  becomes, 
it  were,  a  trespasser  by  estoppel ;  at  all  events,  he  is  pre- 
ided  from  denying  that  he  gave  antecedent  authority  for 
at  act  which  he  afterwards  admits  himself  to  have 
thorised  {u). 


contract  of  agency  or  of  service  4  B.  &  Ad.  614  ;  Eggington  v.  Mayor 

not  impose  any  obligation  on  the  of  Lichfield,  5  E.  &  B.  100. 
ut  or  sen-ant  to  commit  or  assist  in  (r)  Eastern  Counties  R.  C.  v.  Broom, 

committing  of  fraud  :  "  per  Lord  6  Exch.  314.     See  Roe  v.  Birkenhead, 

bury,    C,   Cullen    v.    Thotnson's  Lancashire,    and    Cheshire    Junction 

ees,  4  Macq.  Sc.  App.  Ca.  433.  R.  C.,7  Exch.  36,  40  ;  cited  6  H.  & 

p)  1   Bla.    Com.    430 ;    Sands  v.  N.    364,    365 ;    Cheetham  v.   Mayor, 

ld,Z  Lev.  352;    Jones  v.  Hart,  1  ^c,  of  Manchester,  L.   E.   10  C.  P. 

Raym.    738;   Britton  v.   Cole,  1  249. 
<.  408  ;    Stephens  v.  Elwall,  4   M.  (s)  Ante,  p.  305. 

.  259;  Hollins  v.  Fowler,  L.  R.  7  {t)  See  Judgm.,  Bird  v.  Brown,  4 

L.  757  ;  Mill  v.  Hawker,  L.  K.  10  Exch.  799  ;  Phillips  v.  Eyre,  L.  R.  6 

92.  Q.  B.  1,  23. 
/)  4  Inst.  317  ;    Wilson  v.  Barker,  {li)  Id. 

^..C.L.  3  F 
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In  Wilson  v.  Tumman  {x),  the  rule  under  notice  is 
and  elaborately  stated  in  these  words  : — "  That  an  act  done 
for  another  by  a  person  not  assuming  to  act  for  himself, 
but  for  such  other  person,  though  without  any  precedent 
authority  whatever,  becomes  the  act  of  the  principal,  il 
subsequently  ratified  by  him,  is  the  known  and  well-estab* 
lished  rule  of  law.  In  that  case  the  principal  is  bound  by 
the  act,  whether  it  be  for  his  detriment  or  his  advantage, 
and  whether  it  be  founded  on  a  tort  or  a  contract,  to  the 
same  extent  as  by — and  with  all  the  consequences  whieb 
follow  from — the  same  act  done  by  his  previous  authority." 
But  this  is  not  so  where  the  actual  wrong-doer,  at  the  timi 
of  committing  the  tort  in  question,  assumed  to  act  for  hini' 
self  only,  and  not  as  agent  for,  or  as  servant  of,  another, 
so  that  if  a  bailiff  take  a  heriot,  claiming  property  in  il 
himself,  the  subsequent  agreement  of  the  lord  would  no» 
amount  to  a  ratification  of  his  authority  as  bailiff  at  th( 
time ;  but  if  he  took  it  at  the  time  as  bailiff  of  the  lord,  th< 
subsequent  ratification  by  the  lord  would  make  him  bailif 
at  the  time  (y). 

The  distinction  here  insisted  upon  is  practically  impor  "^i 
tant.     If,  for  instance,  a  judgment  creditor  issues  esecutioi     ^ 
against  his  debtor,  and  directs  the  sheriff  acting  under  th<    (^^ 
writ  to  seize  goods  belonging  to  some  third  party,  sucl 
previous  direction  would  undoubtedly  make  the  executioi     ^ 
creditor  a  trespasser,  because  all  who  procure  a  trespass  t< 
be  done  are  trespassers  themselves,  and  the  sheriff  woul( 
be  supposed  not  to  have  taken  the  goods  merely  under  th< 
authority  of  the  writ,  but  as  the  servant  of  the  executioi 
creditor.     Whether  a  seizure  of  particular  goods  under  i 
Ji.  fa.  was  directed  by  the  execution  creditor,  so  as  to  mafc 


{x)  6  M.  &  Gr.  236,  242,  243 :  per  B.  334  ;    U'riffht  v.  Ci-ookes,  I  Scott 

Bramtcell,  B.,    Withers  v.  Parker,  4  N.  R.  685.     See  Moou  v.  Toutrt,  B| 

H.  &  N.  534  ;  S,  C,  5  Id.  725  ;  per  C.  B.,  X.  S.,  611.  B«i 

Coltman,  J.,  Walker  v.  Sunter,  2  C.  (y)  Jud^.,  6  M.  &  Gr.  243.  «) 
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lim  liable  for  the  act  of  the  sheriff,  is  a  question  of  fact  {z). 
knd  it  is  not  within  the  scope  of  the  implied  authority  of 
he  solicitor  to  direct  the  sheriff  to  seize  particular  goods, 

0  as  to  render  the  execution  creditor  liable  in  trespass  (a). 
f,  on  the  other  hand,  we  suppose  that  the  sheriff,  acting 
inder  a  valid  writ  by  the  command  of  the  Court  and  as 
he  servant  of  the  Court,  seizes  the  wrong  person's  goods, 

1  subsequent  declaration  by  the  plaintiff  in  the  original 
Btion,  ratifying  and  approving  the  taking,  would  not  suflSce 
)  alter  its  original  character,  and  make  it  a  wrongful 
iking  by  the  execution  creditor  (b). 

Lewis  V.  Reads  (c)  is  worthy  of  notice  in  connection  with 
U8  subject,  viz.,  as  to  the  effect  of  ratifying  a  tort.     There 
[landlord  authorised  bailiffs  to  distrain  for  rent  due  to  him 
om  his  tenant  of  a  farm,  expressly  directing  them  not  to 
ke  anything  except  on  the  demised  premises.    The  bailiffs, 
jwever,  distrained  cattle  belonging  to  another  person  (sup- 
)sing  them  to  be  the  tenant's)   beyond  the  boundary  of 
e  farm.     The  cattle  were  sold,  and  the  landlord  received 
e  proceeds.     Upon  these  facts  the  Court  of  Exchequer 
Id,  that  the  landlord  was  not  liable  in  trover  for  the  value 
the  cattle  unless  it  were  found  by  the  jury  that  he  had 
tified  the  acts  of  the  bailiffs  ivith  knowledge  of  the  irregu- 
■itij,   or   unless   it   were  found  that  he   chose,   without 
juiry,  to  take  the  risk  upon  himself,  and  to  adopt  the 
lole  of  their  acts.     Hence  we  may  infer  that  a  principal  ^ 
|P  not  be  liable  in  trespass  for  the  act  of  his  agent  unless  / 
either  authorised  it  beforehand,  or  subsequently  assented  j 
it  with  knowledge  of  what  had  been  improperly  done  {d).j 

':1  Smith  V.  Keal,  9  Q.  B.  D.  340,  v.  Sooper,  6  M.  &  Gr.  827,  and  Smith 

le  Jarmain  v.  Hooper,  6  M.  &  Gr.  v.   Keal,  9  Q.  B.   D.  340,  are  there 

is  distinguished.     See  also  Morris  considered. 

•''berg,  22  Q.  B.  D.  614  (C.  A.).  (a)  Smith  v.  Ked,  loc.  cit. 

his  case  it  was  held  that  the  in-  {h)  6   M.   &   Gr.  244;    Woollen  v,     . 

ment  on  a  writ  may  amount  to  a  Wright,  1  H.  &  C.  oo4. 

tion,  and  it  is  a  question  of  fact  (c)  13  M.  &  W.  834. 

'her  it  does.     The  cases  Childers  {d)  Freeman  v.   Rosher,   13   Q.  B. 

\'ooler,  2  E.  &;  E.  287;  Jarmain  780;  Haseler  v.   Lemoyne,  5   C.  B., 
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Further,  the  case  of  Biiron  v.  Denman  {e),  tried  at  ba 
before  the  Court  of  Exchequer,  is  important  as  showing  thi 
effect  of  the  ratification  of  an  act  pi-iind  facie  tortious  doni 
by  an  agent;  and  although  it  was  there  held,  that  th« 
party  who  had  ultimately  ratified  the  trespass  could  not  b 
made  responsible  for  it,  yet  the  general  effect,  operation 
and  applicability  of  the  doctrine  of  ratihahitio  were  judi 
cially  admitted  and  recognised.  In  the  case  just  cited,  thi 
facts  were  these : — the  action,  which  was  in  trespass,  wa 
brought  by  a  slave-dealer,  resident  on  the  coast  of  Afria 
and  there  carrying  on  his  trade,  against  a  commander  o 
the  British  navy  on  that  station,  whose  duty  it  was  b 
enforce  the  provisions  of  a  certain  treaty  between  our  oi|i 
and  the  Spanish  Government  for  the  suppression  of  th". 
slave-trade.  The  gist  of  the  action  was,  that  the  defen 
dant  had  committed  a  trespass  in  destroying  the  propert; 
and  carrying  off  the  slaves  of  the  plaintiff ;  and  in  answe 
to  this  charge  the  defendant  put  on  the  record  a  series  o 
pleas,  by  some  of  which  he  justified  the  alleged  torts  a 
having  been  done  by  command  of  the  Crown, — a  defenc 
which,  if  established,  would  be  good  on  grounds  of  genero 
policy,  which  protects  the  servants  of  the  public  from  lia 
bility  in  respect  of  any  acts  done  by  them  in  the  regula 
course  of  discharging  their  official  duties  (/).  The  prin 
cipal  question  to  be  decided  in  Buron  v.  Denman  accord 
ingly  was,  whether  the  conduct  of  the  defendant  in  carryin 
away  the  slaves,  and  committing  the  other  alleged  tres 
passes,  could  be  justified  as  an  act  of  state,  done  b 
authority  of  the  Crown  ?  It  was  not,  indeed,  contende 
that  there  was  any  j)revious  authority  for  the  acts  con 


N.  S.,  530  ;  ColUtt  v.  Foatey,  2  H.  & 
N.  356,  361. 

(e)  2  Exch.  167.  Ace.  Judgm., 
Secretary  of  Stale  for  India  v.  Sa/iaba, 
13  Moo.  P.  C.  C.  86.  See  F/iiUips  v. 
Eyre,  L.  R.  6  Q.  B.  1. 


(/)  Grant  v.  Seei-etary  of  StffU  f 
India,  2  C.  P.  D.  445,  and  cases  the 
cited ;  Johtistone  v.  Sutton,  1  T.  I 
510  ;  1  R.  R.  257,  269 ;  per  Bulk 
J.,  Macbeath  v.  Haldimand,  Id.  1S2 


TO  THE   PERSON.  805 

plained  of.  The  justification  of  the  defendant  depended 
apon  an  alleged  subsequent  ratification  of  his  acts.  Now, 
n  this  case  there  was  ample  evidence  to  show  that  the 
crovernment  had  expressed  their  approval  and  intimated 
iheir  adoption  of  the  acts  of  the  defendant,  and  it  conse- 
fuently  only  remained  to  consider  whether  the  rule  of  law 
kpplicable  amongst  private  individuals  in  regard  to  the 
iffect  of  ratification  applied  also  to  the  Crown.  The  Court 
leld  that  it  did  so  apply,  and  that  the  defendant  was 
iccordingly  justified  in  what  he  had  done  whilst  acting  in 
he  public  service. 

As,  on  the  one  hand,  liability  may  be  incurred  by  the 
doption  of  a  tortious  act  antecedently  done,  so,  on  the 
ither  hand,  may  benefit  in  some  cases  be  derived  from  the 
atification  of  an  act  pnmd  facie  and  ostensibly  wrongful ; 
jhas  where  an  act,  which  if  unauthorised  would  amount 
D  a  trespass,  has  been  done  in  the  name  and  on  the  behalf 
f  another,  though  without  previous  authority  from  him, 
is  subsequent  ratification  may  enable  the  party  on  whose 
ehalf  the  act  was  done  to  take  advantage  of  it,  and  to  treat 
i  as  having  been  done  by  his  direction.  But  this  doctrine 
dust  be  taken  with  the  qualification,  that  the  act  of  ratifica- 
icm  take  place  at  a  time  and  under  circumstances  when  the 
itifying  party  might  himself  have  lawfully  done  the  act  which 
f  ratifies  (g). 
The  conclusions  arrived  at  in  the  preceding  pages,  with 
.ference  to  the  doctrine  of  ratification,  may  thus  briefly  be 
resented : — 

'1.  If  A.  commit  a  trespass,  whether  to  the  person  or  to 

||pl?6rty,  professing  at  the  time  to  act  on   behalf  of  B., 

lough   without   authority   from   him,  and  B.  afterwards 

)  Jndgm.,  Bird V.  Brown,  iExch.  that  in  Mrd  v.  £romi  grave  doubts 

^-  799  (where  some  cases  are  cited  are  suggested  as  to  the  effect  of  the 

tiating  the  above  doctrine) ;  cited  retrospective  ratification  of  a  tort  by 

-Tin.,    Simpson   v.    Eggington,    10  one  meaning  to  act  as  agent  for  him 

.1.  849,  where  the  Court  remark  who  ratifies  it. 
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knowingly  ratify  the   trespass,  B.  may  thus  be  renderti 
liable  for  it. 

2.  If  A.  does  a  tortious  act,  either  on  behalf  of  himsel 
or  as  agent  for  B.,  and  C,  with  whom  A.  has  had  m 
previous  communication  in  regard  to  it,  afterwards  ratifies 
or  adopts  the  act,  C.  will  not,  by  so  ratifying  or  adopting  it 
incur  liability  ex  delicto  in  respect  of  it. 

3.  One  who  adopts  and  ratifies  an  act  done  in  his  naii| 
or  on  his  behalf,  though  without  previous  authority  frori 
him,  may  sometimes  (/<)  thereby  enable  himself  to  tab 
advantage  of  the  act  done,  provided  he  could  himself  law 
fully  have  done  it  at  the  time  when  in  fact  it  was  performed 

Thirdly,  the  principle  upon  which  a  master  is  in  genera 
liable  to  answer  for  accidents  resulting  from  the  negUgeuo 
or  unskilfulness  of  his  servant  does  not  apply  to  protec 
the  servant  guilty  of  such  negligence  or  want  of  skil 
against  the  claim  of  a  third  party  who  has  been  injures 
thereby  (0-  Nor,  if  the  servant  by  his  own  unskilfuhies 
sustain  injury,  can  he  claim  damages  from  his  master  upoi 
an  allegation  that  his  own  negligence  was  in  point  of  lav 
the  neghgence  of  his  master  (k).  Moreover,  formerly  when 
several  servants  possessed  of  competent  or  reasonable  can 
and  skill  were  employed  by  the  same  master,  and  injur 
resulted  to  one  of  them  from  the  negligence  of  anothe; 
fellow- servant,  the  master  was  not  in  general  responsible 
"Put  the  case,"  observes  the  Court  of  Exchequer  (/),  aft* I 


(h)  See  cases  cited  Judgm.,  4  Exch. 
799,  800. 

(0  Ante,  p.  800  n.  (o). 

(k)  Judgm.,  5  Exch.  350. 

(/)  Judgm.,  Hutchinson  v.  York, 
NetccastU,  and  Berwick  B.  C,  o  Exch. 
351.  Ace.  Wigmore  v.  Jay,  Id.  354  ; 
Skipp  V.  Easteni  Counties  It.  C,  9 
Exch.  223  ;  Vriestley  v.  Fowler,  3  M. 
&  W.  1 ;  Rourke  v.  White  Moss  Col- 
liery Co.,  2  C.  P.  D.  205  ;  distinguished 
in  Jones  v.  Liverpool  Corporation,  14 
d.    B.   D.   890.   As  to  this  case  see 


Donovan  v.  Laing  Conxt,  ^ 

c4Jte,  (1893)  1  Q.  B. 
following  Sourke  v.  J/,....  -^ —  '-'-'i 
liery  Co. ;  Vose  v.  Lancashire  «• 
Yorkshire  Ji.  C,  2  H.  &  N.  7» 
734  (where,  however,  the  rule  did  no 
applv) ;  Dynen  v.  Leach,  26  I..  J 
Ex.  221 ;  Griffiths  v.  Gidlotc,  3  11.  < 
N.  648 ;  W^gett  v.  Fojr,  11  Exch.  833 
questioned  by  Cockburn,  C.  J.,  2  C.  F 
D.  208;  commented  on  JohtuoH  ^ 
Lindsay,  (1891)  A.  C.  371. 
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laying  down  the  foregoing  propositions,  '*  of  a  master 
tuiploying  A.  and  B.,  two  of  his  servants,  to  drive  his 
cattle  to  market.  It  is  admitted  that  if,  by  the  unskilfulness 
:  A.,  a  stranger  is  injured,  the  master  is  responsible.  Not 
if  A.  by  his  unskilfulness  hurts  himself ;  he  cannot  treat 
at  as  the  want  of  skill  of  his  master.  Suppose,  then,  that, 
iiy  the  unskilfulness  of  A.,  B.,  the  other  servant,  is  injured, 
while  they  are  jointly  engaged  in  the  same  service,  there 
we  think  B.  has  no  claim  against  the  master.  They  have  ] 
both  engaged  in  a  common  service  (?«),  the  duties  of  which  ) 
impose  a  certain  risk  on  each  of  them ;  and,  in  case  of ' 
legligence  on  the  part  of  the  other,  the  party  injured  knows 
-hat  the  negligence  is  that  of  his  fellow-servant,  and  not  of 
lis  master.  He  knew,  when  he  engaged  in  the  service, 
hat  he  was  exposed  to  the  risk  of  injury,  not  only  from  his 
)wn  want  of  skill  or  care,  but  also  from  the  want  of  it  on  i 
he  part  of  his  fellow-servant ;  and  he  must  be  supposed  to  i 
lave  contracted  on  the  terms  that,  as  between  himself  andj 
lis  master,  he  would  run  this  risk  "  (»). 

The  rule  above  stated  holds  in  regard  to  a  mere  volunteer 
vho  assists  the  servants  of  another  whilst  engaged  in  their 
rdinary  employment  (o).  "If,"  for  instance,  "  a  man's 
ei-vant  invites  a  friend  for  his  own  amusement,  as  it  were, 
0  take  part  in  a  dangerous  duty,  and  he  meets  with  injury 
n  the  course  of  it,  the  master  is  not  liable  "  (p). 


m 


(«»)  Compare  Charles  v.  Taylor,  3  cited  per  Coleridge,  J.,  2  E.  &  B.  253; 
$.  D.  492,  with  Swainsan  v.  North-  Morgan  v.  Vale  of  Neath  R.  C,  L.  11. 
8fe>7»  R.  C,  3  Ex.  D.  341  ;  they  1  Q.  B.  149 ;  Hall  v.  Johmon,  3 
•\<i  also  have  been  in  the  service  of  a  H.  &  C.  589  ;  Felthain  v.  England, 
:amon  master :  Johnson  v.  Lindsay,  L.  R.  2  Q.  B.  33 ;  Tunney  v.  Mid- 
mi)  A.   C.   371    (reversing  -S'.    C,  land  R.  C,  L.  R.  1  C.  P.  291 


,._   B.  D.  508   (C.  A.);    approved  \o)    Degg    v.    Midland    R.    C,    1 

■rifrom    V.    Cameron,    (1893)    A.    C.  H.  «Sc  N.  773  (with  which  ace.  I'otter 

X  V.  Faulkner,   1   B.  &  S.    800),  with 

'i)  See  Zovell  v.  Howell,  1  C.  P.  D.  which  compare  Abraham  v.  Reynolds, 

I;   Woodley\.  Metropolitan  R.  C,  5   H.  &  N.   143,  150;    Cleveland  v. 

Exch.   D.  384  ;    Skipp   v.  Eastern  Spier,  16  C.  B.,  N.  S.,  399. 

'litiesR.  C,  9  Exch.  223;  Priestley  {p)  Per  Mellish,  L.  J.,  Wright  v. 

Fowler,  3  M.  &  W.   1  ;    Winter-  London  and  North-Westeim  R.  C,   1 


'om 


V.  Wright,  10  M.  &  W.  109,       Q.  B.  D.  256. 
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But  although  a  master  was  not  in  general  responsible  t( 
one  servant  for  an  mjury  occasioned  to  him  by  the  negli 
gence  of  a  fellow-servant  while  they  were  acting  in  one 
common  service,  yet  this  rule  was  subject  to  the  qualifi' 
cation  that  the  master  had  not  personally  interfered  ir 
causing  the  hurt  complained  of  {q),  and  had  taken  du( 
care  not  to  expose  his  servant  to  unreasonable  risks,  ex.  gr. 
by  employing  defective  machinery  (r)  or  incompetent  work- 
men. For  the  servant  when  he  engaged  to  run  the  riskt 
of  his  service,  including  those  arising  from  the  negligence 
of  fellow-servants,  had  a  right  to  understand  that  the 
master  had  taken  reasonable  care  to  protect  him  from  such 
risks  by  associating  him  only  with  persons  of  ordinary  skil] 
and  care  (s).  And  in  a  case  such  as  supposed  "  the  mastei 
is  not,  and  cannot  be,  liable  to  his  servant  unless  there  be 
negligence  on  the  part  of  the  master  in  that  in  which  he 
(the  master)  has  contracted  or  undertaken  with  his  seiTant 
todo"(<). 

Neither  would  a  master  be  exempt  from  responsibiUty  to 
his  servant  for  an  injm'y  occasioned  to  him  by  the  act  of 
another  servant  where  the  servant  injured  was  not,  at  the 
time  of  the  injury,  acting  in  the  service  of  his  master.  In 
such  a  case  the  servant  injured  is  substantially  a  stranger, 
and  entitled  to  all  the  privileges  which  he  would  have  had 
if  he  had  not  been  a  servant  (u).  The  rule  is  similar  where 
the  complainant  sustains  a  hurt  through  the  negligence  of 


(q)  Brown  v.  Accriiigton  Cotton  Co., 
3  H,  &  C.  511  ;  RoberU  v.  Smith,  2 
H.  &  N.  213  ;  Ornumd  v.  Holland, 
E.  B.  &  E.  102 ;  WUUmm  v.  Clough, 
3  H.  &  N,  258  ;  Griffiths  v.  Gidlow, 
3  H.  &  N.  648 ;  Byneti  v.  Leach,  26 
L.  J.  Ex.  221, 

(»•)  Wcems  V.  Mathicmn,  4  Macq. 
H.  L.  Ca.  215  ;  Searle  v.  Lindsay,  11 
C.  B.,  N.  S.,  429  ;  Clarke  v.  Holmes, 
7  H.  &  N.  937 ;  S.C.,&  Id.  349.  See 
Riley  V.  Bajcetidale,  6  H.  A:  X.  445 ; 
Cowley  V.  Mayor,  S;c.,  of  Sumhrland, 
6  n.  &  N.  565 ;  Mellows  v.  Shaw,  1 


B.  &  S.  437  ;  citing  Ashworth  v.  SUm- 
tcix,  30  L.  J.  Q.  B.  183. 

(»)  Judgm.,  5  Exch.  353 ;  TarrmU 
V.  Webb,  18  C.  B.  797 ;  OriMHd  t. 
Holland,  supra. 

[t)  Per  Lord  Cai)-ns,  C,  Wilttn  t. 
Merry,  L.  II.  1  Sc.  App.  Ca.  332; 
followed  in  Howells  v.  Laudore  Sttd 
Co.,  L.  R.  10  Q.  B.  62,  64,  and  di«- 
tinguished  in  Smith  v.  SteeU,  Id,  126 ; 
Allen  V.  .V^'  Gas  Co.,  1  Ex.  D. 
251  ;  Kiddle  v.  Lorett,  16  Q.  B.  D. 
605,  611. 

(»)  Judgni.,  5  Exch.  352. 
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^defendant's  servants  when  not  under  the  same  control  as 
himself,  or  engaged  with  him  in  effecting  some  common 
object  {x). 

In  The  Bartonshill  Coal  Company  v.  Rcid  {y),  which  came 
before  the  House  of  Lords  on  appeal  from  the  Court  of 
Session  in  Scotland,  the  question  for  decision  was  whether 
if  in  the  working  of  a  mine  one  of  the  servants  employed 
is  killed  or  injured  by  the  negligence  of  another  servant 
employed  in  some  common  work,  that  other  servant  having 
been  a  competent  workman  and  properly  employed  to  dis- 
charge the  duties  intrusted  to  him,  the  common  employers 
of  both  are  responsible  to  the  servant  who  is  injured,  or  to 
his  representatives,  for  the  loss  occasioned  by  the  negli- 
gence of  the  other  ? 

In  answering  the  above  question  in  the  negative.  Lord 
Cranworth  offered  some  remarks  which  are  here  apposite 
fz)  as  explaining  the  doctrine  of  our  law  respecting  the 
liability  of  a  master  to  a  stranger  for  bodily  hurt  sustained 
through  the  negligence  of  his  servant.  "  Where,"  he  says, 
"  an  injury  is  occasioned  to  any  one  by  the  negligence  of 
another,  if  the  person  injured  seeks  to  charge  with  its  con- 
sequences any  person  other  than  him  who  actually  caused 
the  damage,  it  lies  on  the  person  injured  to  show  that  the 
sircumstances  were  such  as  to  make  some  other  person 
responsible.  In  general,  it  is  sufficient  for  this  purpose  to 
show  that  the  person  whose  neglect  caused  the  injury  was 
it  the  time  when  it  was  occasioned  acting  not  on  his  own 
iccount,  but  in  the  course  of  his  employment  as  a  servant 
n  the  business  of  a  master,  and  that  the  damage  resulted 
rem  the  servant  so  employed  not  having  conducted  his 
uaster's  business   with   due   care.      In   such  a   case  the 

{x)  Abraham  \.  Reynolds,  5  K.  k'N.  (z)  Et  vide    per  Lord   Chelmsford, 

43  ;    per    Lord    Chelmsford,    C,    3  C,  Bartonshill  Coal  Co.  v.  McGuire, 

^lacq.  H.  L.  Ca.  307.  3  Macq.  H.  L.  Ca.  306  et  seq. ;  Allen 

(,'/)  3  Macq.  H.  L.  Ca.  266  ;    Weems  v.  ^^ew  Gas  Co.,  1  Ex.  D.  251. 
.  Mathiesm,  4  Id.  215,  226. 
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maxim  'Respondeat  superior'  prevails,  and  the  master  if 
responsible.  '■ 

"  Thus  if  a  servant  driving  his  master's  carriage  alonj 
the  highway  carelessly  rmis  over  a  bystander,  or  if  a 
gamekeeper  employed  to  kill  game  carelessly  fires  at  a 
hare  so  as  to  shoot  a  person  passing  on  the  ground, 
or  if  a  workman  employed  by  a  builder  in  building  a 
house  negligently  throws  a  stone  or  brick  from  a  scaffold 
and  so  hurts  a  passer-by,  in  all  these  cases  (and  instances 
might  be  multiplied  indefinitely)  the  person  injured  has  a 
right  to  treat  the  wrongful  or  careless  act  as  the  act  of 
the  master:  Quifacitper  aliumfacit per  se.  If  the  master 
himself  had  driven  his  carriage  improperly,  or  fired  care- 
lessly, or  negligently  thrown  the  stone  or  brick,  he  would 
have  been  directly  responsible,  and  the  law  does  not 
permit  him  to  escape  liability  because  the  act  complained 
of  was  not  done  with  his  own  hand.  He  is  considered  as 
bound  to  guarantee  third  persons  against  all  hurt  arising 
from  the  carelessness  of  himself  or  of  those  acting  under 
his  orders  in  the  course  of  his  business.  Third  persons 
cannot,  or  at  all  events  may  not,  know  whether  the  par- 
ticular injury  complained  of  was  the  act  of  the  master 
or  the  act  of  his  servant.  A  person  sustaining  injury  in 
any  of  the  modes  I  have  suggested  has  a  right  to  say, 
'  I  was  no  party  to  your  carriage  being  driven  along  the 
road,  to  your  shooting  near  the  public  highway,  or  to  yoia^ 
being  engaged  in  building  a  house.  If  you  choose  to  do,  or 
cause  to  be  done,  any  of  these  acts,  it  is  to  j^ou,  and  not  to 
your  servants,  I  must  look  for  redress,  if  mischief  happens 
to  me  as  their  consequence.'  A  large  portion  of  the 
ordinary  acts  of  life  are  attended  with  some  risk  to  third 
persons,  and  no  one  has  a  right  to  involve  others  in  risks 
without  their  consent.  This  consideration  is  alone  suffi- 
cient to  justify  the  wisdom  of  the  rule  which  makes  the 
person  by  whom  or  by  whose  orders  these  risks  are  m- 
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curred  responsible  to  third  persons  for  any  ill  consequences 
resulting  from  want  of  due  skill  or  caution." 

Where,  however,  servants  are  engaged,  not  in  one 
common  work,  but  in  different  departments  of  duty,  the 
master  may  be  liable  in  respect  of  damage  done  to  one 
servant  by  another  through  carelessness  or  negligence  in 
the  same  manner  as  if  the  servant  injured  stood  under 
no  such  relation  to  him  («).  No  contract  can  be  implied 
ithat  the  servant  shall  take  upon  himself  the  risk  of  injury 
resulting  under  such  circumstances  from  the  negligence  of 
other  servants  (h).  "  Workmen,"  however,  "  do  not  cease  J 
I  to  be  fellow- workmen  because  they  are  not  all  equal  in  point  r 
of  station  or  authority"  (c).  '' 

More  recently,  however,  the  law  relating  to  the  liability  Employers' 

•''  '  ^  '      Liability 

1  of  employers  to  make  compensation  for  injuries  suffered  by  Act.isso. 
workmen  (d)  in  their  service  has  been  extended  and 
iregulated  by  the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42  (e)),  by  which  it  is  provided  that  where  after  the 
icommencement  of  the  Act  personal  injury  is  caused  to  a 
iworkman  such  workman,  or,  in  case  the  injury  results  in 
(death,  his  legal  personal  representatives,  and  any  persons 
lentitled  in  case  of  death,  shall,  in  certain  cases,  have  the 


{«)  Per  Lord  Chelmsford,  C,  Jiar-  c.  90,  s.  10  (The  Employers  and  Work- 

(Umshill  Coal  Co.  v.  JIcGuire,  3  Macq.  men  Act,  1875).     See  Jackson  v.  Hill, 

8c.  App.  Ca.  306  ;    Jfolmes  v.  Clarke,  13  Q.  B.  D.  618  ;  Uroivn  v.  Butterley 

'  H.  ic  N.  937  ;  -S'.  C,  6  Id.  349  ;  per  Coal  Co.,  53  L.  T.  969.    It  would  seem, 

I'trtiii,  B.,  Waller  v.  Sotith-Eastern  however,    that    all    railway    servants, 

>'■   6'.,  2  H.   &  C.   HI;  Murphy  y.  whether  engaged  in  manual  work  or 

'<(■<//,  19  C.  B.,  JST.  S.,  361;    War-  not,   are    included;    vide    s.   8.      An 

irtoH  v.  Great  Western  R.  C,  L.  R.  omnibus  conductor  paid  daily  wages  is 

-  Ex.  30.  not   within    the    statute:    Morgan   v. 

{b)  Smith  V.  Steele,  L.  E.  10  Q.  B.  London    General    Omnibtts     Co.,     12 

"'  a  B.  D.  201  ;  13  Id.  832;  nor  the 

p)  Per  Lord  Cranworth,  Wilson  v.  driver   of  a  tramcar :    Cook  v.  North 

Merry,  L.  R.  1  Sc.  App.  Ca.  334 ;  and  Metrop.  Tramicatjj  Co.,  18  Q.  B.  D. 

^ee  per  Lord  Cairns,  C,  Id.  332,  also  683.     The  driver  of  a  trolley  in  the 

Hcdleij    V.  Finkney  S.   S.  Co.,   (1894)  service  of  a  wharfinger  is  within  the 

V.  C.  222,  affirming  (1892)  1    Q.  B.  statute :     Yarmouth     v.     France,     19 

MCA).  Q.  B.  D.  647. 

(d)  The  statute  does  not  apply  to  all  (e)  Continued  until  the  31st  Dec, 

rvants,  but  only  to  such  as  are  de-  1896,  by  59  Vict.  c.  1,  s.  1,  subs.  1. 
:;ued  as  "workmen"  by  38  &  39  Vict. 


812 


TORTS 


I 


same  rights  of  compensation  and  remedies  against  the 
employer  as  if  the  workman  had  not  been  a  workman  or  in 
the  service  of  the  employer,  nor  engaged  in  his  work.  Such 
right  of  compensation  and  remedies  are  given  where  the 
personal  injury  has  been  caused — 

1.  By  any  defect  (/)  in  the  condition  of  the  ways  {g), 
works  (/i),  machinery,  or  plant  (i)  connected  with  or  used 
in  the  business  of  the  employer  (k),  provided  that  the 
defect  arose  from,  or  had  not  been  discovered  or  reme- 
died (I)  owing  to,  the  negligence  of  the  employer,  or  of 
some  person  in  his  service  entrusted  with  the  duty  of  seeing 
that  they  were  in  proper  condition  (m). 

2.  By  the  negligence  of  any  superintendent  while  acting 
as  such  (n),  or  of  any  person  to  whose  orders  or  directions 
the  workman  was  bound  to  conform,  and  did  conform, 
where  the  injury  resulted  from  his  so  doing  (o). 

3.  By  the  act  or  omission  of  any  person  in  the  service  of 
the  employer  done  or  made  in  obedience  to  the  rules  or  bye- 
laws  of  the  employer,  or  to  the  particular  instructions  given 
by  any  person  delegated  with  the  authority  of  the  employer 
in  that  behalf  (p),  where  the  injury  resulted  from  some 
impropriety  or  defect  in  them  (q). 


(f)  Thomag  v.  Quartemiaoie,  17 
Q.  U.  D.  414;  18  Id.  685,  distin- 
guisliing  IVeblin  v.  BaUard,  17  Id.  122 ; 
I'cffram  v.  Lixon,  no  L.  J.  Q.  H.  447  ; 
Yarimuth  v.  France,  19  Q.  B.  D.  647. 
See  this  case  considered  in  Smith  v. 
Baker,  (1891)  A.  C.  325,  at  pp.  345, 
364  ;  WaUh  v.  WhiteUtj,  21  Q.  B.  D. 
371  (C.  A.) ;  Willetts  v.  Watts,  infra. 

{f/)  McGiffen  v.  Palmer^s,  ^-c.,  Co., 
10  Q.  B.  D.  1 ;  Heske  v.  Sainuehon, 
12  Q.  B.  D.  30,  approved  in  Cripps  v. 
Judge,  13  Q.  B.  I).  583  ;  Willetts  v. 
Watts,  (1892)  2  Q.  B.  92  (C.A.). 

(/<)  This  refers  to  works  already 
completed,  not  to  works  in  course  of 
construction,  which  are  on  completion 
to  be  connected  with,  or  used  in,  the 
business  of  the  emploj'er:  Howe  v. 
Mark  Finch,  17  U.  B.  D.  187;  Smith 
V.  Baker,   (1891)  A.    C,    at  p.    354; 


Brannigan  v.  Robinson,  (1892)  1  Q.  B. 
344. 

(«■)  "Plant"  includes  horses:  Yar- 
mouth V.  France,  19  Q.  B.  D.  647. 

ik)  S.  1,  subs.  1. 

h)  Faley  v.  Garnett,  16  Q.  B.  D.  62. 

(>w)  S.  2,  subs.  1 ;  Kiddle  t.  LoreU, 
16  Q.  B.  D.  605,  610. 

(«)  Osborne  v.  Jackson,  11  Q.  B.  D. 
619. 

(o)  S.  1,  subss.  2,  3;  Bobiiu  t. 
Ciibitt,  46  L.  T.  535  ;  Shafers  v.  Gch. 
Steam  Nav.  Co.,  10  Q.  B.  D.  3.i6; 
Osbonie  v.  Jackson,  11  Q.  B.  D.  619; 
Banker  v.  Midland  R.  C,  47  L.  T.  476; 
Milliard  v.  Midland  R.  C,  14  Q-  B.  D. 
68;  Xellard  v.  Rooke,  19  Id.  SSS, 
affirmed  21  Id.  367  ;  Wild  v.  Waygood, 
(1892)  1  a.  B.  783  (C.  A.). 

{p)  S.  1,  subs.  4. 

{q)  S.  2,  subs.  2. 
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4.  By  the  negligence  of  any  person  in  the  employer's 
service  who  has  the  charge  (r)  or  control  of  any  signal, 
points,  locomotive  engine,  or  train  upon  a  railivay  (s). 
The  workman  will  not,  however,  be  able  to  recover  in  any 
case  where  he  knew  of  the  defect  or  negligence,  and  failed 
within  reasonable  time  to  give  or  cause  to  be  given  infor- 
mation thereof  to  the  employer  or  some  superior  employee, 
unless  he  was  aware  that  they  knew  of  it  already  (t). 
Neither  can  he  recover  where,  with  knowledge  of  the  defect, 
he  has  used  the  defective  thing  and  injured  himself,  though 
he  knew  how  to  use,  and  could  have  used  it,  so  as  to  cause 
no  injury  (u). 

The  sum  recoverable  by  a  person  claiming  under   this 
Act  is  limited  to  a  sum  equivalent  to  the  estimated  earnings, 
jduring  the  three  years  preceding  the  injury,  of  a  person  in 
the  same  grade  employed  during  those  years  in  the   like 
employment,  and  in  the  district  in  which  the  workman  was 
employed  at  the  time  of  the  injury  (x).    Any  penalty  or 
j  part-penalty  paid  to  the  workman  or  his  representative 
'under  the  provisions  of   any  other  Act  of   Parliament  in 
respect  of  the  same  cause  of  action  must  be  deducted  from 
any  compensation  awarded  under  this  Act,  and  any  com- 
pensation  so   awarded  will  prevent  the  party  receiving  it 
from  recovering  any  penalty  or   part-penalty   under  any 
other  Act   in   respect   of   the   same   cause   of   action   (y). 
Actions    under   this  Act  must  be  commenced  within  six 

(r)    Cox  V.  Great    Wextern  R.  C,   9  another  and  from  the  engine,  in  order 

Q.  B.  D.  106  ;  Gibbs  v.  Great  Western  that  they  may  be  separately  dealt  with 

S.  C,  11  Q.  B.  D.  22 ;  12  lb.  208.  (s.  c.) 

(«)  As  to  the  meaning  of  "  railway,"  (OS-    2,  subs.   3:    Weblin  r.  Bal- 

see  Doughty  v.  Firbank,  10  Q.  B.  D.  lard,  17  Q.  B.  D.  122. 

358;  as  to  "locomotive  engine,"  see  {u)   Martin  v.    Connah's   Quay,  33 

'  ^rHrphy   V.   WihoH,   52    L.  J.  Q.  B.  W.  R.  216. 

ii;  as  to   "train,"   see  McCord  v.  (z)  S.  3.    This  section  does  not  give 

■immell,   (1896)  A.  C.   57,  at  p.   63.  the    measure    of  damages,    but    only 

A  person  who  has  the  charge  or  con-  the  limit  within  which  the  jury  may 

trol  of  a  train  does  not  necessarily  cease  award   them :    Borlick    v.  Head,    34 

,  jto   have    charge    of    it,    within    the  W.  R.  102. 

I  meaning  of  the  Act,  because  some  of  (y)  S.  5. 
the  carriages  are  uncoupled  from  one 
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months  of  the  injury,  or  in  case  of  death  within  twelve 
months  from  the  time  of  death.  No  action  will  be  main- 
tainable unless  notice  (as  to  which  see  sect.  7)  (s)  that 
injury  has  been  sustained  is  given  within  six  weeks  unless,' 
in  the  case  of  death,  the  Judge  is  of  opinion  that  there  was 
reasonable  excuse  for  the  omission  (a).  Every  such  action 
must  be  brought  in  a  County  Court ;  it  may,  however,  be 
removed  into  a  superior  Court  upon  the  application  of  either 
party  in  the  same  way  as  any  other  County  Court  action  (6). 
It  is  competent  to  a  workman  to  contract  with  his 
employer  not  to  claim  compensation  for  personal  injuries 
under  the  Act.  And  so  where  a  workman  had  contracted 
with  his  employer  for  himself,  his  representatives,  and  any 
person  entitled  in  case  of  death,  not  to  make  any  such  claim 
for  personal  injuries,  whether  resulting  in  death  or  not,  it 
was  held  that  sect.  1  only  ajBfected  the  contract  of  service 
so  far  as  to  negative  the  implication  of  an  agreement  by  the 
workman  to  bear  the  risks  of  the  employment,  and  did  not 
render  his  express  contract  not  to  claim  compensation 
invalid.  The  Court  further  held  that  the  contract  was  not 
invalid,  as  being  against  public  policy,  and  that  the  work- 
man's widow,  suing  for  damages  under  Lord  Campbell's  Act, 
was  bound  by  it  (c).  The  effect  of  the  Act  is  to  place  the 
-^Klworkman  in  the  same  position  as  a  stranger  lawfully  on  the 
■  pnP°  I  property  by  the  invitation  of  the  occupier,  but  in  no  higher 
Vor  better  position  (d) ;  the  employer,  therefore,  will  be  able 

(z)  The  notice  must  be  in  >vriting :  or  inaccuracy,"  not  necessarily  invali- 

Jlfoi/k  V.  Jenkins,  %  Q.  B.  D.   116;  dating  the  notice  :   Carter  \.  Drtftdak, 

and  must  contain  all  the   particulars  12  Q.  B.  D.  91. 

required  by  s.   7.     A  letter  referring  (a)  S.  4. 

to  a  verbal  notice  is  not  a    sufficient  {b)  S.     6.     Munday     v.     I'hamet, 

notice  under  this  Act :  Keen  v.  Mill-  ^e.,   Co.,    10   Q.   B.  D.   59 ;  He^.  t. 

wall  Bock  Co.,  8  Q.   B.  D.  482.     See  Citi/  of  London  Court  {Jtidge  of),  14 

this  case,  however,  distinguished,  Pre-  Q.  B.  D.  905. 

rldi  V.   Gatti,  36   W.  R.  670.     As  to  (r)  Griffiths  v.  Dudley  {Earl  of)t  9 

stating  the  cause  of  injury,  see  Clark-  Q.  B.  D.  357. 

son   V.    Mmgrare,  9   Q.    B.    D.    386 ;  (rf)    Per  Fry,    L.   J.,    Tlwnm    t. 

Stime  V.  Hyde,  Id.  76.    The   omission  Quartermaine,  18  (i.  B.  D.,  at  p.  703. 
of  the  date  of  the  injury  is  a  "  defect 
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)  avail  himself  of  all  defences  which  would  be  open  to  him 
gainst  a   stranger,   ex.  (jr.,   contributory  negligence  (c), 

eptance  of  risks,  in  cases  where  the  maxim,  volenti  noii 

injuria,  will  apply  (/),  or  that  the  negligent  servant  was 
t  acting  within  the  scope  of  his  employment  {g). 
Prior  to  the  stat.  9  &  10  Vict.  c.  93  ili),  intituled  "An  Action  for 
et  for   compensating   the   families   of  persons  killed   by  tion,  where 
■cidents  "  (amended  by  27  &  28  Vict.  c.  95),  an  action  was  b^'^iJ^'^u"*^ 
it  maintainable  against  one  who  by  his  negligence  occa-  ^*'"'^* 

ned  the  death  of  another,  for  in  such  a  case  the  rule  of 
w  applied — actio  personalis  moritur  cum  persond  (i).  By 
ct.  1,  however,  of  that  statute,  it  is  enacted,  "  that  when- 
lever  the  death  of  a  person  shall  be  caused  by  wrongful 
•t,  neglect,  or  default,  and  the  act,  neglect,  or  default  is 
jich  as  would  (if  death  had  not  ensued)  have  entitled  the 
{irty  injured  to  maintain  an  action  and  recover  damages 

respect  thereof  (k),  then   and  in  every  such  case  the 


)    Radley  v.  London   and  Xorth- 
idern    R.  C,    1    App.    Cas.    754; 

IMin,  Wickloic,  4'C.,  li.  C.  v.  Slattery, 
A.pp.  Cas.  1165  ;  Stuart  v.  Evans,  31 
.   R.   706;    MacCarthy  v.   British 

\ipotcners'  Co.,  10  L.  R.  Ir.  384; 
'//«  V.  Ballard,  17  Q.  B.  D.  122. 
/')  Thomas  v.  Quarterinaitie,  18 
B.  D.  685,  di.sapp^o^'ing  of    Weblin 

\  Ballard,  17  Id.  122.     See  further, 

jto  this  maxim,  Yarmouth  v.  France, 
Id.  647  (as  to  which  case  see  Smith 
Baker,  (1891)  A.  C.  325,  at  pp.  345, 
t) ;  Osborne  v.  London  and  North- 
estern  E.  C,  21  Q.  B.  D.  220 ; 
oodley  v.  Metrop.  JDistrict  R.  C, 
is.  D.  384  ;  Thrussel  v.  Handyside, 
Q.  B.  D.  359  ;  Membery  v.  G.  W. 
C.,  14  App.  Cas.  p.  179,  per  Lord 
^mwell,  at  p.  187  ;  Smith  v.  Baker, 

•!91)  A.  C.  325,  where  Lord  Bram- 
U  took  a  similar  \-iew  of  the  maxim 
in  Membery  v.  G.  W.  R.  C,  but  the 
use  of  Lords  held  that  continuance 
the  employment  with  full  knowledge 
1  understanding  of  the  danger  is  not 
iclusive  evidence  that  the  workman 
"  volens."  See  this  case  (loo.  cit.), 
Lord  Watson,  at  p.  355. 
y)  Ante,  pp.  797,  798. 


(A)  This  statute  does  not  apply  to 
actions  brought  in  the  Admiralty  Court 
for  collision  between  ships.  See  The 
Vera  Cruz,  9  P.  D.  96 ;  S.  C,  Seward 
V.  "  Vera  Cruz,"  10  App.  Cas.  59, 
overruling  The  Franconia,  2  P.  D.  163, 
T/ie  Bernina,  12  P.  D.  58 ;  56  L.  J. 
P.  D.  &  A.  31  ;   13  App.  Cas.  1. 

{%)  Leg.  Max.,  6th  ed.,855.  Vide  per 
Lush,  J.,  Read  v.  Great  Eastern  R.  C, 
L.  R.  3  Q.  B.  558,  which  clearly 
decides  "  that  Lord  Campbell's  Act  did 
not  give  any  new  cause  of  action,  but 
only  substituted  the  right  of  the  repre- 
sentative to  sue  in  the  place  of  the 
right  which  the  deceased  Mmself  would 
have  had  had  he  survived :  "  per  Field, 
J.,  Griffiths  V.  Dudley  {Earl  of),  9  Q. 
B.  D.,  at  p.  363.  And  so  where  the 
deceased  could  have  brought  no  action 
had  he  siurived  his  personal  represen- 
tatives will  be  unable  to  do  so :  Haigh 
V.  Royal  Mail  Steam  Packet  Co.,  52 
L.  J.  Q.  B.  640. 

See  also  per  Parke,  B.,  Armsworth 
V.  South-Eastern  R.  C,  11  Jur.  758. 

(k)  The  words  supra  have  reference, 
not  to  the  nature  of  the  loss  or  injury 
sustained,  but  to  the  circumstances 
under  which  the  bodily  injury  arose 
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3 
person  who  would  have  been  liable  if  death  had  not  ensued 

shall  be  liable  to  an  action  for  damages  notwithstanding 

the  death  of  the  person  injured,  and  although  the  death 

shall    have    been    caused    under    such   circumstances  as 

amount  in  law  to  felony."     By  sect.  2  of  the  statute  above 

mentioned,  it  is  further  enacted,  that  "  every  such  action 

shall  be  for  the  benefit  of  the  wife,  husband,  parent  (l),  and 

child  {m)  of  the  person  whose  death  shall  have  been  so 

caused,  and  shall  be  brought  by  and  in  the  name  of  the 

executor  or  administrator  of  the  person  deceased ;  "  or  if 

there  be  no  executor  or  administrator  of  the  deceased, 

such  action  as  aforesaid  be  not  brought  within  six  calenc 

months  after  his  death,  then  it  may  be  brought  in  the 

name  or  names  of  all  or  any  of  the  persons  for  whose 

benefit  the  personal  representatives  of  the  deceased  would 

have  sued  («).     In  every  such  action  the  jury  may  ^ve 

damages  proportioned   to  the  injury   resulting  from  the 

death  of  the  deceased  person  to  those  parties  respectively 

for   whom   and   for   whose   benefit   such   action   shall  Ix 

brought ;  and  the  amount  so  recovered,  after  deducting  th( 

costs  not  recovered  from  the  defendant,  shall  be  dividec 

amongst  the  before-mentioned  parties  in  such  shares  as  th( 

jury  by  their  verdict  shall  du'ect.     Sect.  3  of  Lord  Camp 

bell's  Act  further  enacts,  "  that  not  more  than  one  actioi 

shall  lie  for  and  in  respect  of  the  same  subject-matter  o 

complaint ; "  and  that  every  action  brought  by  persona 

representatives  under  the  statute  shall  be  commenced  withii 


and  the  nature  of  the  ^Tongftil  act, 
neglect,  or  default  complained  of : 
Judgm.,  Pym  V.  Great  Northern  R.  C, 
2  «.  k  S.  767 ;  S.  C.  (in  Error),  4  B. 
&  S.  396. 

{!)  By  8.  6,  the  word  "  parent " 
shall  inclade  father  and  mother,  and 
grandfather  and  grandmother,  and  step- 
father and  stepmother.  See  Hether- 
itifftoH  V.  North-E(utern  E.  C,  9  Q, 
B.  D.  160. 

(»»)  By  8.  6,   the    word    "chUd" 


shall  include  son  and  daughter,  ao 
grandson  and  granddaughter,  and  stej 
son  and  stepdaughter. 

An  illegitimate  child  is  not  iritbi 
the  above  section  :  Dickinson  v.  Nortl 
£(utem  R.  C,  2  H.  &  C.  735. 

(«)  27  &  28  Vict.  c.  25,  s.  1. 

By  8.  2  of  this  statute,  the  defti 
dant  may  pay  money  into  Court  in  oi 
sum,  without  regard  to  its  division  iu: 
shares. 
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twelve  calendar  months  after  the  death  of  the  deceased 
person  ;  and  in  every  such  action  it  is  required  (section  4) 
that  the  plaintiff  on  the  record  shall,  together  with  the 
declaration,  deliver  to  the  defendant  or  his  solicitor  "  a  full 
particular  of  the  person  or  persons  for  whom  and  on  whose 
behalf  such  action  shall  be  brought,  and  of  the  nature  of 
the  claim  in  respect  of  which  damages  shall  be  sought  to 
be  recovered"  (o). 

The  rules  of  law  applicable  in  actions  brought  by  per- 

jonal  representatives  under  the  above  ^atute  are  identical 

jpith  those  applicable  in  actions  of  tort  brought  for  bodily 

injuries  at  suit  of  the  injured  parties  themselves  {p).     The 

jnus  of  showing  negligence  lies  upon  the  plaintiffs  {q).   If  the 

lefendant  by  his  own  negligence  or  carelessness  materially 

lontributed  to  the  accident  (r),  his  representatives  will  not 

)e  entitled  to  recover  (s).     Should  it  be  contended  that  the 

•etoal  wrong-doer  stood  in  the  relation  of  servant  to  the 

iefendant,  with  a  view  to  casting  liability  upon  the  latter, 

ind  should  it  appear  that  in  fact  such  relation  did  not  exist 

■etween  them,  but  that  some  link  in  the  chain  which  had 

een  relied  upon  as  connecting  them  together  was  in  truth 

ranting,  the  action  brought  for  compensation  will  not  be 
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o)  See  also  in  connection  with  the 
tutes  cited  in  the  text  the  31  &  32 
ict.  0.  119,  8s.  25,  26,  which  concern 
arbitration  of  damages  where  a 
n  has  been  killed  or  injured  by  an 
«identon  a  railway,  and  theexamina- 
m  by  a  medical  man  of  a  person  so 
'ured. 

p)  See  the   judicial  reasoning  in 

arris   v.    Mobbs,    3    Ex.    D.    268. 

«  also  Swainson   v.   Xorth-Eastei-n 

C,   3    E.X.    D.    341  ;    Tucker    v. 

^lin,  2  C  &  K.  730;    Watling  v. 

ntUr,    L.    R.   6  Ex.    73;    Barnes 

Ward,  9  C.  B.  392  ;  Binks  v.  South 

trkshire  B.  C,  3  B.  &  S.  244  ;  Bob- 

w  y.  Jones,  15  C.  B.,  X.  S.,  221 ; 

i  tkin  V.  Browti,  8  C.  B.  92  ;  Birkett 

11 1    Whitehaven    Jnjiction    B.     C. ,    4 

&  N.  730  ;  Manley  v.  St.  HeUn's 

".  and  B.    C,    2   H.  &  N.    840  ; 

B.C.L. 


Cotton  V.  Wood,  8  C.  B.,  N.  S., 
568.  See  Griffiths  v.  London  and  St. 
Katharine  Bocks  Co.,  12  Q.  B.  D. 
493;  13  Id.  259;  decided  under 
43  &  44  Vict.  c.  42. 

{q)  Hammack  v.  White,  11  C.  B., 
N.  S.,  588,  approved  and  followed  in 
Manzoni  v.  Douglas,  6  Q.  B.  D.  153. 
The  plirase  "res  ipsa  loquitur"  (ante, 
p.  751)  might,  in  a  case  such  as  above 
noticed,  be  applicable:  ex.  gr.,  if  two 
trains  proceeding  in  opposite  direc- 
tions on  the  same  line  of  rails  came 
into  collision. 

(r)  Witherley  v.  Begent^s  Can.  Co., 
12  C.  B.,  N.  S.,  2.  See  Holden  v. 
Jjirerpool  Gas  Co.,  3  C.  B.  1  ;  Flower 
V.  Adam,  2  Taunt.  314  ;  11  R.  R.  591  ; 
and  cases,  p.  787. 

(s)  Judgra.,  Pgm  v.  Great  Northern 
B.  C,  2  B.  &  S.  767. 
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sustainable  (0.  Further,  if  it  be  shown  that  the  injurj 
which  caused  death  was  occasioned  by  the  negligence  of  thi 
deceased's  fellow-servant  in  the  course  of  their  commoi 
employ,  such  latter  person  being  possessed  of  competen 
care  and  skill  (ii),  a  like  result  (subject  to  the  remark 
already  made  (x)),  will  follow  (y). 

In  an  action  founded  upon  the  statute  before  us  fth 
operation  whereof,  it  will  be  noticed,  is  confined  to  cases  i 
which  death  has  been  caused  by  negligence),  the  measure  c 
damages  is  not  the  loss  or  suffering  of  the  deceased,  but  th 
pecuniary  loss,  actual  or  prospective  (z),  resulting  to  hi 
family  from  his  death ;  nor  can  the  jury,  in  assessing  th 
amount  of  compensation  to  be  awarded  to  the  personj 
on  whose  behalf  the  claim  to  it  is  put  forward,  take  intj 
consideration  the  mental  anguish  sustained  by  them  (a).    I 

2.  Following   the    arrangement    specified   at  p.   782,  j 

II«S1UI  SHU  J 

S'uvkhiais  P'^opose,  in  the  next  place,  to  speak  of  torts  to  the  heals 
and  comfort  of  individuals  which  are  clearly  to  be  includej 
under  the  general  head  of  Torts  to  the  person.  Injuria 
affecting  the  health  of  an  indi\-idual,  civilly  cognisable  b 
Courts  of  law,  may  be  committed  in  various  ways,  ex.  gr.4 
Where,  "  by  any  unwholesome  practices  of  another,  a  ma 
sustains  any  apparent  damage  in  his  \agour  or  constitutioi 


Torts  to  the 
health  and 


(<)  Reedle  v.  London  and  Xorth' 
Western  R.  C,  and  Eobbit  v.  The 
Same,  4  Exch.  244. 

(«)  Hutchinnon  v.  York,  2^etccastfe 
and  Berwick  JR.  C,  5  Exch.  543; 
Wigmore  v.  Jay,  Id.  354. 

(x)  Ante,  p.  806. 

(y)  See  Smith  v.  Steele,  L.  R.  10 
Q.  B.  125. 

(:)  Franklin  v.  South- Eastern  JR.  C, 
3  H.  &  N.  211,  214  (where  the  Court 
sav  that  "the  damages  should  be  cal- 
culated in  reference  to  a  reasonable 
expectation  of  pecuniarr  benefit,  as  of 
right  or  otherwise,  from  the  continuance 
of  the  life ") :  followed  in  Balton  v. 
South-Eattem  R.  C,  4  C.  B.,  X.  S., 
296,  305;  Rotcley  v.  London  and 
North.Wettem  R.  C,  L.  R.  8  Ex. 
221  ;  R^m  \.  Great  Northern  R.  C, 


2  B.  &  S.  759  ;  Ditektcorth  \.  JohnM 
4  H.  &  X.  653  (as  to  which  case  t 
Hull  v.  Great  Xorthent  R.  C,  \ 
L.  R.  Ir.  289)  ;  per  BramtctlL,  I 
Bradbttrn  v.  Great  Wettem  R.  t 
L.  R.  10  Ex.  1. 

(«)  Blake  V.  Midland  R.  C, 
Q.  B.  93.  Section  1  of  the  A 
(9  &  10  Vict.  c.  93)  recites  that  "it 
oftentimes  right  and  expedient  that  t 
wrong-doer  in  such  case  should 
answerable  in  damages  " — not  altca; 
That  means  if  damages  have  be 
sustained :  if  not,  the  action  is  i 
maintainable ;  per  Pollock,  C.  . 
Dnckirorth  v.  Johnson,  4  H.&N.  6' 

As  to  the  damages  recoTerable  in 
action  under  Lord  Campbell's  Act,  i 
also  Leggott  \.  Great  Northern  R.  ' 
1  Q.  B.  D.  599,  cited  p.  710. 
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L8  by  selling  him  bad  provisions  or  wine ;  by  the  exercise 
f  a  noisome  trade  which  infects  the  air  in  his  neighbour- 
tood;  or  by  the  neglect  or  unskilful  management  of  his 
hysician,  surgeon,  or  apothecary.  For  it  hath  been 
olemnly  resolved,  that  mala  praxis  is  a  great  misdemeanor 
nd  offence  at  common  law,  whether  it  be  for  curiosity  and 
;periment  or  by  neglect ;  because  it  breaks  the  trust  which 
6  party  had  placed  in  his  physician  and  tends  to  the 
atient's  destruction"  {h). 

Treating  of  torts  to  the  health  and  comfort  of  individuals  l^oiesome 
I  the  order  above  indicated,  Burnhy  v.  Bollett  (c)  may  first  ^°°^' 
B  cited.  There  a  question  raised  as  to  the  civil  liabilities  of 
butcher  who  sells  meat  unfit  for  human  food  was  learnedly 
iscussed ;  and  the  conclusion  there  come  to  was,  that 
ctuallers,  butchers,  and  other  common  dealers  in  pro- 
sions,  are  not  merely  in  the  same  situation  as  dealers  in 
her  commodities  and  liable  under  the  same  circumstances 
',  they  are,  so  that  if  an  order  be  sent  to  them  to  be  executed, 
ey  are  presumed  to  undertake  to  supply  a  good  and  mer- 
lantable  article;  but  they  are  also  liable  to  punishment 
r  selling  corrupt  victuals  by  virtue  of  an  ancient  statute 
3rtainly  if  they  do  so  knoicingly,  and  probably  if  they  do 
t),  and  are  therefore  responsible  civilly  to  those  customers 
whom  they  sell  such  victuals,  for  any  special  or  par- 
lular  injury  by  the  breach  of  the  law  which  they  thereby 
mmit  (d).  They  would  not,  however,  be  liable  on  an 
tplied  warranty  (e). 

^  'h)  3   Bla.    Com.    122,    citing    Dr.  Inst.,  261 ;  Chitt.  Gen.  Pract.,  vol.  1, 

'nveWs  Case,  1  Ld.  Raym.  214.  pp.  42,   43.     See  the  Public  Health 

Ir.  Chitty  also  says  (Gen.'  Pract.,  vol.  Act,  1875  (38  k  39  Vict.  c.  55,  ss.  116, 

1.42),  "  The  health  of  an  individual  119),  and  the   Food  and  Drugs  Act, 

■  be  injured  by  a  public  or  private  1875  (38  &  39  Vict.  c.  63,  ss.  3-9). 
■ance,  as  by  breaking  quarantine,  by  {e)  Emmertan  v.  Mathews,  7  H.  &N. 

if  unwholesome  food,  by  want  of  due  586.  See  TFar^fv.  Joife,4App.Cas.  13, 

in  medical  practitioners,  or  by  sudden  Cf.,  however,  s.  14,  subs.  1,  ot  the  Sale 

ms  affecting  the  nervous  system."  of  Goods  Act,   1893,  ante,  p.  425,  and 

)  10  M.  lV:  W.  644.     ShiUito  v.  see   Chalmers,    "The    Sale   of    Goods 

■MpsoiK  1  Q.  B.  D.  12.  Act,"  2nd  ed.,  p.  32. 


0  Judgm.,  16  M.  &  W.  654;  4th 
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In  the  next  place,  as  regards  nuisances  calculated  in- 
juriousl}-  to  affect  the  health  or  comfort  of  indhdduals, 
the  distinction  between  a  piihlic  and  a  private  nuisance  must 
be  kept  in  view, — the  mode  of  procedure  for  the  abatement 
of  the  former  being  different  from  that  available  to  an 
individual  in  respect  of  the  latter 

To  constitute  a  public  nuisance,  the  thing  complained  oi 
must  be  "  such  as  in  its  nature  or  its  consequences  is 
nuisance — an  injury  or  a  damage  to  all  persons  who  come 
within  the  sphere  of  its  operation,  though  it  may  be  so  in 
a  greater  degree  to  some  than  it  is  to  others  "  (/).  Foi 
example :  if,  during  the  operation  of  a  manufactory,  volumes 
of  noxious  smoke  or  of  poisonous  effluvia  are  emitted;  t( 
persons  who  are  at  all  within  the  reach  of  these  operations 
a  nuisance,  in  the  popular  sense  of  the  term,  is  committed 
although  to  those  who  are  nearer  to  the  manufactory  ii 
question  the  nuisance  and  inconvenience  caused  by  it  maj 
be  greater  than  it  is  to  those  who  are  more  remote  from  it 
So,  the  stopping  of  the  king's  highway  is  a  nuisance  to  al 
who  may  have  occasion  to  travel  upon  that  highway;  ii 
may  be  a  much  greater  nuisance  to  a  person  who  has  t< 
travel  along  it  every  day  than  it  is  to  an  individual  who  hai 
to  travel  along  it  only  once  a  year ;  but  it  is  more  or  lesf 
a  nuisance  to  every  one  who  has  occasion  to  use  it — it  if 
a  'public'  nuisance  {g).  And  an  asylum  for  sick  paupers' 
including  those  suffering  from  small-pox,  though  erected 
under  statutory  powers,  may  be  maintained  in  such  a 
manner  as  to  create  a  nuisance  Qi).  I 

Soltau 


{/)  Per  Kindersley,    V.-C 
T.  Be  Held,  2  Sim.  N.  S.  142. 

(a)  Judgm.,  2  Sim.  N.  S.  143. 

In  regard  to  the  question — ^Vhat  is 
a  public  nuisance  P  see  also  At t. 'Gen. 
V.  Sheffield  Gas  Consumers'  Co.,  3 
De  G.  M.  &  G.  304;  Imperial  Gas 
Light  and  Coke  Co.  v.  Broadbait,  7 
H.  L.  Ca.  600;  Crouder  v.  Tinkler, 
19  Ves.  617  ;  13  R.  R.  267  ;  Thorw  v. 
Taw    Vale  B.    C,   13    Beav.   10,  21  ; 


Bostock  V.  North  Staffordshire  /'    ' 
5  De  G.  &  S.  o84;  Beg.  v.  7- ' 
B.  &  S.  640  ;  Att.-Geti.  v.  Co)-p< 
of  Manchester,  (1893)  2   Ch.  87. 
to  what  will  amount  to  an  obstiu  ; 
of  a  highway,  see  Harris  v.  J/c' 
Ex. D. 268;  mikins\. I>ay,V2Q. h.  1 ' 
110 ;  Mcol  V.  Beaumont,  63  L.  J.  Cl)j 
853. 

(A)  Hill  V.  Managers  of  Metropol\ 
tan  Asylum  District,  4  Q.  B.  D.  43:'. 
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If,  however,  the  thing  complained  of  is  such  that  it  is  Private 

'  '  o  i  uuisance. 

nuisance  to   those  who  are  more  immediately  within  the 

phere  of  its  operation,  but  is  no  nuisance  or  inconvenience 

.hatever,  or  is  even  advantageous  or  pleasurable  to  those 

ho  are  more  removed  from  it,  there  the  matter  in  question 

oes  not  properly  come  within  the  meaning  of  the  term 

public'  nuisance  (i).     Thus,  a  peal  of  bells  may  be  an 

1  tolerable  nuisance  to  one  who  lives  very  close  to  them, 

hilst  to  a  person  who  resides  at  a  distance  from  them  the 

;)und  thereby  produced  may  be  pleasurable  (k). 

It  does  not,  then,  follow,  because  a  thing  complained  of 

a  nuisance  to  several  individuals,  that  it  is  therefore  a 

iiblic  nuisance,  ex.  gr. — if  a  man  by  building  up  a  wall 

irkens  the  ancient  windows  of  several  different  dwelling- 

'uses,  he  is  not  in  thus  acting  necessarily  guilty  of  a  public 

usance  {V). 

Now,  in  the  case  of  a  'public  nuisance  the  remedy  at  law  ^^g^^Jf\'}^g 
l»y  indictment,  the  remedy  in  equity  is  by  information  at  ^^^^  *''*^^-^- 

suit  of  the  Attorney-General.  In  the  case  of  a  private 
lisance  the  remedy  is  by  action  in  one  of  the  divisions  of 
e  High  Court  of  Justice  for  damages  and  an  injunction  {m). 
here,  indeed,  that  which  is  a  public  nuisance  is  also  a 
ivate  nuisance  to  an  individual  by  inflicting  on  him  some 
ecial  or  particular  damage,  the  individual  thus  specially 
L,Tieved  may  have  his  private  remedy  at  law  or  in  equity  (?z). 
From  the  foregoing  remarks  will  be  inferred  the  extreme 
iportance  of  determining  the  true  nature  of  an  alleged 
nee  prior  to  advising  respecting  the  mode  of  procedure 
h  should  be  adopted  in  regard  to  it. 
would  of  course  be  useless  to  attempt  to  enumerate 
arious  kinds  of  nuisances  prejudicial  to  health,  which 

App.    Cas.  193.     See  London   and  {T)  Id.  144. 

\fhtm  R.  C.  v.   Truman,  11  App.  {m)  Hilly.  Managers  of  Metropoli- 

'•  4o,  53.  tan  Asylum  District,  4  Q.  B.  D.  433. 

t)  Soltau  V.  Be  Held,  2  Sim.  X.  S.  («)  Judgm.,  2  Sim.  X.  S.  145,  citing 

■>  1*3.  Iveson  v.  Moore,  Comb.  480,  and  other 

*)  H.  cases ;  3  Bla.  Com.  220. 
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are  actionable  by  virtue  of  the  principles  above  laid  do"vm. 
Upon  this  subject  Aldred's  case  (o)  may  advantageously  be 
consulted :  it  illustrates  the  rule  of  the  Eoman  law  there 
cited,  prohibetur  ne  quis  faciat  in  suo  quod  nocere  possit 
alieno  (p).  Without,  then,  dwelling  at  any  length  upon 
this  part  of  the  subject,  it  will  possibly  obviate  difficulty  to 
/  observe  that  a  private  nuisance  may  be  to  the  person  or  to 
/  the  property  (q)  of  another  ;  it  may  be  of  a  mixed  kind  (r), 
being  in  part  productive  of  personal  discomfort  or  annoyance 
to  the  plaintiff,  in  part  causing  a  depreciation  in  the  value 
of  property  occupied  by  him.  As  regards  the  amount  of 
personal  inconvenience,  the  infliction  whereof  by  another 
may  be  deemed  to  justify  the  interference  of  a  court  of 
equity,  or  may  sustain  an  action  at  law,  the  test  would 
seem  to  be  that  suggested  by  Knight-Bruce,  V.-C,  in  Walter 
V.  Selfe  (s),  in  these  words — Ought  the  inconvenience  in 
question  to  be  considered  in  fact  as  more  than  fanciful,  or 
as  one  of  mere  delicacy  or  fastidiousness  (t);  "  as  an 
inconvenience  materially  interfering  with  the  ordinary 
comfort  physically  of  human  existence,  not  merely  according 
to  elegant  or  dainty  modes  and  habits  of  living,  bat 
according  to  plain,  sober,  and  simple  notions  among  the 
English  people  ?  " — and  by  Lord  Westhury,  C,  in  St.  Helen's 
Smelting  Company  v.  Tipping  (u),  who  says — ^Tiether  that 
which  causes  personal  inconvenience,  and  interferes  with 
one's  enjojTnent,  is  to  be  denominated  a  nuisance,  must 
depend  greatly  on  the  circumstances  of  the  place  where  the 
thing  complained  of  occurs.  If  a  man  lives  in  a  town  it  is 
necessary  that  he  should  subject  himself  to  the  consequences 
of  those  operations  of  trade  which  are  needed  for  trade  and 

(o)  9  Rep.  57  b.  («)  4  De  G.  &  S.  315,  adopter!  ir 

p)  See  Jonet  v.  Powell,  Palm.  536.       Soltau  v.  De  Held,  2  Sim.  X.  S.  159. 
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(q)  Post,  Chap.  3,  sect.  1.  (t)  Lex  non  favet  delicatorum  voti 

(r)  See    TFhite  x.    Cohen,    1    Drew.  9  Bep.  68  a;  Fleming  v.  Hitlop,  H  Au 

312;  Flight  v.  Thomas,  10  Ad.  &  E.  App.    Cas.    686,    690.     See    Chrittu  B^i 

690;    Bliaa  v.   Hall.,  A:  Bing.  N.  C.  v.  Bavey,  (1893)  1  Ch.  316.                 K.j! 

183.  (m)  11  H.  L.  Ca.  650.                        "^  ^ 
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commerce,  and  also  for  the  enjojTuent  of  property,  and  for 
the  benefit  of  the  inhabitants  of  the  town,  and  of  the  pubhc 
at  large.  "  If  a  man  lives  in  a  street  where  there  are 
numerous  shops,  and  a  shop  is  opened  next  door  to  him, 
iwhich  is  carried  on  in  a  fair  and  reasonable  way,  he  has 
Iqo  ground  for  complaint  because  to  himself  individually 
there  may  arise  much  discomfort  from  the  trade  carried  on 
in  that  shop.  But  when  an  occupation  is  carried  on  by  one 
person  in  the  neighbourhood  of  another,  and  the  result  of 
Ghat  trade  or  occupation  or  business  is  a  material  injury  to 
property,  then  there  unquestionably  arises  a  very  different 
consideration." 
The  action  for  negligent  treatment  of  a  patient  alluded  to  -A^ction  for 

^    '=>  ■•■  negligent 

Blackstone  in  the  passage  formerly  cited  (x),  is  sustain-  of^tJeJJt 
ible  upon  this  principle,  that  every  person  who  enters  into  a 
«amed  profession  undertakes  to  bring  to  the  exercise  of  it 
\  reasonable  degree  of  care  and  skill.  He  does  not,  indeed, 
f  he  be  a  surgeon,  undertake  that  he  will  perform  a  cure, 
lor  does  he  undertake  to  use  the  highest  possible  degree  of 
.kill ;  but  he  undertakes  to  bring  a  fair,  reasonable,  and 
ompetent  degree  of  skill  to  the  treatment  of  his  patient ; 
.nd  it  will  be  for  the  jury,  in  any  given  case  involving  a 
harge  of  negligence,  to  say  whether  the  injury  complained 
f  really  was  occasioned  by  the  want  of  such  skill  in  the 
efendant  (y). 
3.   Torts  affecting  personal  liberty  are  False  Imprison-  Torts  to 

'^    ^  •/  •••  X^crsonal 

aent  and  Malicious  Arrest.  "^^y- 

To  constitute  the  injury  of  false  imprisonment  there  are  ^^^^  ""P"- 

"       •'  "^  ■'■  sonment. 

vTQ  requisites,  the  detention  of  the  person,  and  the  unlaw- 
ihiess  of  such  detention.  The  confinement  of  the  person 
1  anywise  is  an  imprisonment,  which  may  even  be 
videnced  by  the  forcibly  detaining  of  another  in  the  public 

(x)  Ante,  pp.  818,  819.  v.  Sheppard,  11  Price,  400;  Searev. 

(y)  Per  Tindal,  C.  J.,  Lanphiei-  v.  Prentice,    8    East,    348 ;    Mancke    v. 

'■>?,  8  Car.  &  P.  475,  479.     See  Hooper,  7  Car.  &  P.  81. 
'•  V.  Baker,  2  Wils.  359;  Pippin 
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street  (z).     False  imprisonment  consists  in  such  confii 
ment  or  detention  without  sufficient  authority  (a).      As 

A.  is  arrested  on  a  criminal  charge  under  a  warrant  agai 

B.  (b).  In  this  case,  the  arrest  effected  under  the  warran 
is  illegal,  as  unauthorised  by  it ;  and  the  party  taking  on: 
the  warrant  and  delivering  it  to  the  constable  will  be  hablj 
for  a  trespass  at  suit  of  the  individual  arrested.  So,  tbi 
wrongful  removal  of  a  prisoner  from  one  part  of  a  prisM 
to  another,  and  his  detention  in  the  part  to  which  he  is  at 
removed,  will  lay  the  foundation  of  an  action  for  trespaa 
and  false  imprisonment,  in  which  even  the  Home  Secretar 
may  be  liable,  if  it  appear  that  the  complainant  wa 
removed  under  a  general  order  issued  by  such  Secretary  fa 
the  classification  of  the  prisoners,  which  he  had  no  lega 
authority  to  make  (c). 

An  arrest  and  imprisonment  may,  however,  be  justifiei 
in  certain  cases  by  statute  (d),  or  by  reference  to  acknoi» 
ledged  principles  of  law,  or  as  having  been  effected  unde 
the  sanction  of  judicial  process  (<?),  or  its  tortious  characta 
may  be  neutralised  by  ex  post  facto  legislation  (/). 

Thus  it  is  laid  down  that  a  private  person  is  justified  ii 
arresting  any  of  the  Queen's  subjects  if  there  be  a  bread 
of  the  peace  actually  continuing,  or  if  he  has  reasonabl 
ground  to  believe  that  a  breach  of  the  peace  which  ha 
been  committed  will  be  renewed  (</).     It  is  also  clear  tha 


(z)  As  to  the  question — What  may 
suffice  to  constitute  an  "  imprison- 
ment"? see  further,  Warner,  app., 
Jiiddiford,  resp.,  4  C.  B.,  X.  S.,  180, 
204,  205 ;  Bird  v.  Jotiet,  7  Q.  B.  742  ; 
Wright  V.  Wihon,  I  Ld.  Raym.  739  ; 
Arrowsmith  v.  Le  Mesurier,  2  B.  &  P. 
N.  R.21 1 ;  9 R.R.  642 ;  Cantv. Parsons, 
6  Car.  &P.  504;  ff  oorfv.  i«Hf,Id.774. 

(a)  3  Bla.  Com.  127.  See  Mostyn 
V.  Fabriyas,  Cowp.  161  ;  1  Sra.  L.  C., 
9th  ed.,  628:  Worth  v.  Terrington, 
17  M.  &  W.  781;  Moore  v.  Rose, 
L.  R.  4  Q.  B.  486;  Austin,  app., 
Lotcling,  resp.,  L.  R.  5  C.  P.  534. 


(4)  Hoge  v.  £ush,  1  M.  &  Cr.  774. 

(c)  Cobbeti  V.  Greg,  4  E.\ch.  729.  • 
{d)   See,   for    instance,  Hadleg  1 
Perks,  L.  R.  1  Q.  B.  444,  456. 

(e)  It  is  said  that  "there  aret« 
classes  of  rightful  arre.st ;  the  oi 
where  the  arrest  is  enjoined  as  a  duf 
the  other  where  it  is  permitted  as  just 
liable  :  "  Arg.,  R.  v.  Houarth,  Mo. 
C.  C.  213.  See  also  Hawk,  PI.  C  ,  81 
ed.,  vol.  2,  p.  114  ;  Xewton  v.  Boodl 
3  C.  B.  795. 

(/)  PAi7/»jMV.£'yf^.L.R.4Q.B.22 

&)  Price  V.  SeeUg,  10  CI.  &  F.  2.' 

Grant  v.   Moser,   5   M.  &  Or.  12; 
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any  bj^stander  may  and  ought  to  interfere  to   part  those 

j  who  make  an  affray,  and  to  stay  those  who  are  going  to 

ijoin  in  it;  further,  he  may  arrest  the  affrayers  and  detain 

them  until  their  heat  be  over,  and  then  deliver  them  to  a 

^constable  (//)  :  the  principle  of  these  decisions  being  that, 

;"for  the  sake  of  the  preservation  of  the  peace,  any  indi- 

ividual  who  sees  it  broken  may  restrain  the  liberty  of  him 

.whom  he  sees  breaking  it,  so  long  as  his  conduct  shows 

ijthat  the  public  peace  is  likely  to  be  endangered  by  his 

,ct8"  (i). 

So,  if  a  person  comes  into  a  house,  or  is  in  it,  and  makes 

noise  and  disturbs  the  peace  of  the  family,  although  no 

jassault  has  been  committed,  the  master  of  the  house  may 

itum  him  out,  or  call  a  policeman  to  do  so  (k).     And  if  a 

man  stations  himself  opposite  to  another's  house,  making 

1  disturbance,  exciting  others  to  disturbance  and  riot,  and 

pbstructing  the  public  way,  these  are  facts  which  may  well 

jimount  to   such   a   breach   of   the   peace  as   justifies  an 

iirrest  (l). 

It  seems  clearly  established,  however,  that  a  private  indi- 

j'idual  who  has  seen  an  affray  committed  is  not  justified  in 

jjiving  in  charge  to  a  constable  who  has  not,  after  the  affray 

jias  entirely  ceased,  after  the  offenders  have  quitted  the 

)lace  where  it  was  committed,  and  when  there  is  no  danger 

'f  its  renewal  (m).     Though  a  private  person  may  set  in 

notion  a  constable  who  has  seen  a  breach  of  the  peace 

ommitted,   without    incurring    liability    {n).      Inasmuch, 

loreover,  as  the  power  of  a  constable,  at  common  law, 


m 


lies  V.  Brewster,  2  Q.  B.  375.    See  262  ;    Clifford  v.    Brandon,   2  Camp. 

'jding  V.  Oxley,  9  Car.  &  P.  1.  358  ;  11  K.  R.  73 ;  Preface  vii.  ;  Pre- 

Timothy  v.  Simpson,  1  Cr.  M.  &  face  to  14  R.  R.  vii. 

'7.  [I)   Webster  y.  Watts,  11  Q.  B.  311, 

'n  Judgm.,  1  Cr.  M.  &  R.  762.  324  ;   Cohen  v.  Ruskisson,  2  M.  &  W. 

Per  Lord  Campbell,  C.  J.,  Shaw  4:77. 

•  hairitie,  3  Car.  &  K.  21,25  ;  Eose  (m)  Baynes    v.  Brewster,  2  Q.   B. 

^Vilson,   8   Moore,   362;    Greeny.  375;    Judgm.,    Timothy   v.    Simpson, 

'■tram,  4  Car.  &  P.   308;  Reece  v.  1  Cr.  M.  &  R.  761. 

'or,  4  N.  &  M.  469.     Per  Patteson,  («)  Derecourt  v.  Corbishley, 5  E.  & B. 

n^heeler  v.  Whiting,  9  Car.  &  P.  488. 
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to  take  into  his  custody,  upon  the  information  of  a  prival 
person,  under  such  circumstances,  must  be  correlative  witl 
that  of  the  latter  to  give  in  charge,  it  follows  that  the  con 
stable  will  not  be  justified  in  taking  a  party  designated  a 
the  offender  into  custody  upon  such  information  (o). 

A  private  mdividual  also,  being  present  at  the  time  whei 
a  felony  is  committed,  may  legally  and  ought  to  arrest  o 
aid  in  arresting  the  offender  (p).  He  may  even  break  int 
a  private  house  in  order  to  prevent  the  commission  of» 
felony  (q).  Or,  a  felony  having  been  committed,  he  ma 
give  in  charge  the  guilty  party  to  a  policeman  (r). 

Again,  an  arrest  and  imprisonment  may  be  justified  o 
this  ground,  that  a  felony  having  been  committed  there  \ 
reasonable  and  probable  cause  to  suspect  and  accuse  fi) 
plaintiff  of  it,  and  therefore  to  arrest  and  imprison  Ml 
with  a  view  to  charging  him  with  the  offence  (s).  In  att 
such  case  it  is  laid  down  that  to  justify  depriving  a  perso 
of  his  liberty,  the  party  so  doing  must  allege  such  a  groun 
of  suspicion  as  the  Court  can  see  to  be  reasonable  {t).  ) 
will  then  be  for  the  jury  to  say  whether  the  facts  allege 
are  proved,  and  for  the  Judge  to  determine  whether  or  Df 
they  amount  to  reasonable  and  probable  cause — not  ft 
suspecting,  but — for  imprisoning  the  plaintiff  {u). 

Although,  however,  it  is  clear  that  a  private  individw 
cannot  arrest  upon   bare   suspicion,  a   constable  may  i 


(o)  Judgm..  1  Cr.  M.  &  R.  761. 

Cp)  Chitt.  Gen.  Pract.,  vol.  1,  p.  618. 

[q)  Handcock  v.  Baker,  2  B.  &  P. 
260;  oR.  R.  587. 

(r)  Atkinson  v.  TFarne,  I  Cr.  M.  & 
R.  827.  See  Perkins  v.  Vaughan,  4 
M.  &  Gr.  988 ;  and  compare  Fox  v. 
Gaunt,  3  B.  &  Ad.  798,  800. 

(«)  Ledwith  V.  Catehpote,  Cald.  291. 
See  Guppy  v.  BrittUbank,  5  Price, 
525;  Allen  T.  Wright,  8  Car.  &  P. 
622 ;  William*  v.  Croaswell,  2  Car. 
&  K.  422 ;  and  cases,  infra. 

{t)  Jironghton  T.  Jackson,  18  Q.  B. 
378. 

(m)  Lister  v.   Perryman,   L.    R.    4 


H.  L.  521,  539;  West  v.  Baxmd* 
9  C.  B.  141,  152 ;  Hatles  t.  Mari 
7  H.  &  N.  56;  Smith  v.  iS»if* 
3  C.  B.  142. 

"  If  treason  or  felony  be  done,  • 
one  hath  just  cause  of  suspicion,  this 
a  good  cause  and  warrant  in  law  i 
him  to  arrest  any  man,  but  he  mi 
show  in  certainty  the  cause  of  his  n 
picion ;  and  whether  the  suspicion 
just  or  lawful  shall  be  determined 
the  justices  in  an  action  of  false  u 
pnsonment  brought  by  the  pai 
grieved,  or  upon  a  habeas  corp' 
&c.  : "  2  Inst.  52. 
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r).  There  is  this  distinction  between  the  two  parties 
ij list  named:  In  order  to  justify  the  former  in  causing  the 
imprisonment  of  a  person,  he  must  not  only  make  out  a 
reasonable  ground  of  suspicion,  but  he  must  prove  that  a 
felony  has  actually  been  committed ;  whereas  a  constable, 
ihaving  reasonable  ground  to  suspect  that  a  felony  has  been 
i3ommitted,  is  authorised  to  detain  the  party  suspected  until 
[jiquiry  can  be  made  by  the  proper  authorities  {y) ;  but 
iieither  a  constable  nor  a  private  individual  can  at  common 
■aw  arrest  a  person  merely  on  suspicion  of  his  having 
■Uegally  obtained  goods  {z). 

'•-    Not  only  under  circumstances  such  as  above  indicated 
may  a  private  person  justify  in  an  action  for  false  imprison- 
'nent,  but  he  may  sometimes  do  so  by  virtue  of  particular 
tatutes. 

One  practical  remark  in  connection  with  this  part  of  the 
jubject  may  be  made.     Inasmuch  as  a  private  individual 
irho  directs  a  police  o£&cer  to  take  a  person  into  custody 
;Qay  by  so  doing  render  himself  liable  to  an  action  for  false 
imprisonment  (a),  and  as,  in  such  an  action,  if  the  verdict 
e  adverse  to  the  defendant,  heavy  damages  are  usually 
liven  (5),  it  is  safer  in  any  doubtful   case  for  a  private 
person,  especially  when  time  will  allow,  rather  than  thus 
cting  for  himself,  to  apply  to  a  magistrate  for  a  warrant ; 
jecause,  whenever  an  arrest  takes  place  under  such  instru- 
ment, the  party  arrested  cannot  maintain  an  action  against 
le  party  who  makes  the  charge,  although  it  should  turn 

llln 

Wwwl  Bechwith  v.  Fhilby,  6  B.  &  C.  373;    Austin,    app.,   Doivling,   resp., 

!'^.639;  JToiAsv.  iJramcowid,  aCamp.  L.   E.  5  C.  P.  534.     See  Gosden  v. 

:  ' ;  Handcoeky.  Baker,  2  B.  &  P.  260 ;  Elphick,  4  Exch.  445,  447  ;  Grinham 

1a.  K.  587  ;  HallY.  Booth,  3  N.  &  M.  v.  JFilley,  4  H.  &  N.  496  ;  Stammers 

'J ;  Matthews  v.  Biddulph,  4  Scott,  v.  Yearsley,  10  Bing.  35. 

R.  54  ;  Davis  v.  Russell,  5  Bing.  {b)  Per    Farke,    B.,     Warwick    v. 

'  t,  363 ;    Samuel   v.  Payne,   Dougl,  Foulkes,  12  M.  &  W^.  509,  where  that 

•  learned  Judge  observes,  that  "  if  people 

'}  See  preceding  note.  choose  to  settle    private  disputes   by 

Per  Blackburn,   J.,   Sadley  v  giving  others  into  custody,  they  must 

>,  L.  R.  1  Q.  B.  456.  take  the  consequences."     See  per  Fol- 

Uopkins  V.  Crowe,  7  Car.  &  P.  lock,  C.  B.,  4  H.  &  N".  499. 
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Constable — 
liability  of— 


'  impn 
sounient. 


out  that  no  offence  whatever  had  been  committed,  unles 
he  can  prove  that  the  party  who  applied  for  and  got  th( 
warrant  acted  maliciously  and  without  probable  cause  (c). 

An  inquiry  will  presently  be  instituted  in  regard  to  thi 
true  meaning  and  significance  of  the  words  "  malice  "  am' 
"  malicious  "  in  connection  more  particularly  with  torts. 

The  irresponsibility  of  a  constable  or  police  ofiicer  ii 
fai^^topri-"^  respect  of  an  act,  done  by  him  officially,  affecting  thi 
liberty  of  the  subject  is,  as  might  be  supposed,  greata 
than  that  accorded  to  a  private  individual.  "  A  constable,* 
says  Blackstone  (d),  "  hath  great  original  and  inheren' 
power  with  regard  to  arrests.  He  may,  without  warrant 
arrest  any  one  for  a  breach  of  the  peace  committed  in  hif 
view  (e),  and  carry  him  before  a  justice  of  the  peace.  Aii|! 
in  case  of  felony  actually  committed,  or  a  dangeroili 
wounding  whereby  felony  is  likely  to  ensue,  he  may  upd 
probable  suspicion,  or  upon  a  reasonable  charge  made  bj 
a  third  person  (/),  arrest  the  felon,  and  for  that  pm-po» 
is  authorised  (as  upon  a  justice's  warrant)  to  break  opffl 
doors,  and  even  to  kill  the  felon  if  he  cannot  otherwise  b 
taken." 

Should  a  particular  statute  authorise  a  constable  to  tab 
into  custody  without  a  warrant  any  one  offending  agains 
its  provisions  within  view  of  such  constable,  it  will  b 
requisite  for  the  officer's  justification  to  show  that  ht 
has  acted  in  strict  conformity  with  the  language  of  th< 
Act  io). 

The  warrant  of  a  Court  of  competent  authority  will  ii 
many  cases  protect  the  ministerial  officer  employed  h 
executing  its  process,  when  sued  in  an  action  for  falfl 


(c)  Chitt.  Gen.  Pract.,  vol.  1,  p.  620 ; 
Stotufiouse  V.  Elliott,  6  T.  R.  315  ; 
3  R.  R.  183.  See  Hope  v.  £vered, 
17  Q.  B.  D.  338. 

U)  4  Com.  p.  292 ;  Levy  v.  Edrcards, 
1  Car.  &  P.  40. 

(«)  See &ru^T.  CoUmtm,  4 H.  &  N. 


265  ;  Derecourt  v.  Corbishle;/,  5  E.  &  I 
188  ;  Reg..y.  Light,  Dearsl.  k  B.  3.3-. 

(/)  See  Hogg  v.  Ward,  3  H.  &  > 
417. 

{g)  Simmons  v.  Milliiigen.  2  C  1 
524  ;  Jmtice  v.  Gosling,  12  C.  B.  3! 
See  Botoditch  v.  Balchin,  5  Exch.  37> 
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imprisonment  (h).     Upon  this  subject  the  well-estabhshed 

rule  for  our  guidance  is,  that  where  a  Court  has  jurisdiction 

the   cause   before   it,  and  in   disposing  of  it  proceeds 

...rerso  ordine,  or  erroneously,  then  the  party  who  sues  (r), 

I  or  the  officer  or  minister  of  the  Court  who  executes  its 
precept  or  process,  will  not  be  liable  to  an  action  (k). 
Where,  however,  the  Court  has  not  jurisdiction  of  the 
cause  before  it,  then  the  w^hole  proceeding  is  coram  non 
judice,  and  the  parties  above  specified  may  be  liable  to  an 
.'action  for  false  imprisonment  under  the  process  of  the 
'Court  (l),  for  these  parties  are  to  be  presumed  to  know 
'the  law,  and  therefore  to  be  cognisant  of  the  want  of 
jurisdiction  aforesaid.  Protection  is,  however,  by  stat.  24 
'tgo.  2,  c.  44,  ss.  6,  8,  extended  to  constables,  acting  under 
ii^sterial  warrants  issued  without  jurisdiction,  and  in 
-  iiie  other  cases  (m). 

fcPut  "  whenever  a  warrant  has  been  issued  to  arrest  a 
rson  charged  with  an  offence   in   respect   of  which   he 
pannot  be  apprehended  without  a  warrant,  the  police  officer 
laiust  have  the  warrant  in  his  possession  at  the  time  when 
le  executes  it ;  if  he  has  not,  the  arrest  will  be  illegal "  (n), 
md  so  a  conviction  for  assault  caijnot  be  maintained  where 
;he  constable  attempts  to  arrest  the  prisoner  with  a  warrant 
lot  properly  backed  (o). 
In  Howard  v.  Gosset  (p)  (in  which  the  prior  authorities, 

(h)  See     Galliard,     app.,     Laxton,  Prentice  v.  Harrison,  4   Q.    B.   852, 

p  ,  2  B.  &  S.   363,  373  ;  Codd  v.  cited  and  explained  per  Alderson,  B., 

,  1  Ex.  D.  352,  355,  356.  Brown  v.  Jones,  15    M.    &  W.  192 ; 

)  A    fortiori,    a    plaintiff    acting  Herring  v.  Hudson,  3  Exch.  107. 

er  a  regular  warrant  of  a   com-  {l)   The    Marshalsea    Case,    supra: 

ut  Court,  will  be  protected  thereby.  Judgin.,  Morrell  v.  Martin,  3  M.  &  Gr. 

Daries  v.  Fletcher,  2  E.  &  B.  271.  593  ;   Carratt  v.  Morley,  1  Q.  B.  18  ; 

')  Tlie  Marshalsea  Case,  10  Eep.  Tinniswood  v.  Fattison,  ;{  C.  B.  243. 

b  b,  76  a.     See  Levy  v.  Moijlan,  10  (>n)  See  Fedley  v.  Davis,  10  C.  B., 


illi 


189:    Thomas  v.    Hudson,   14  N.  S.,  492,  513. 
"W.  353,  377  ;  S.  C,  16  Id.  885  ;  (h)  Per  Mellor,  J.,  Codd  v.  Cabe,  1 

indreivs  v.  Marris,  1  Q.  B.  3,  with  Ex.  D.  356. 

bichcomparei)*2f.9  V.  .R«7e^,  11  C.  B.  (o)  Eeg.  v.    Cumpton,   5  Q.  B.   D. 

;:  Baijlisy.  Strickland,  1  M.  &  Gr.  341. 

i ;  Cobbett  T.  Hudson,  13  Q.  B.  497 ;  *   (i?)  10  Q.  B.  359,  411. 
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having  reference  to  justification  under  warrants,  ar 
collected)  it  was  held,  that  the  warrant  of  the  Speaker  c 
the  House  of  Commons,  having  issued  in  a  matter  ove 
which  the  House  had  jurisdiction,  was  to  be  construed  oi 
the  same  principle  as  a  mandate  or  writ  issuing  out  of  j 
superior  Court  acting  according  to  the  course  of  commoi 
law,  and  that  it  afforded  a  valid  defence  to  an  action  fo 
assault  and  false  imprisonment  brought  against  the  Serjeant 
at-arms  who  acted  in  obedience  to  such  warrant.  Ani 
Entick  V.  Carrington  (q)  is  the  leading  case  in  regard  to  th 
power  to  arrest,  and  to  seize  papers  under  a  warrant  issuer 
by  the  Secretary  of  State. 

From  The  Marshalsea  case  (r),  we  learn  that  a  party  wh 
merely  originates  a  suit  by  stating  his  case  to  a  Court  c 
justice  is  not  guilty  of  trespass  and  false  imprisonment 
though  the  proceedings  leading  to  the  arrest  of  the  com 
plainant  should  be  erroneous  or  without  jurisdiction  {»] 
And  a  like  remark  applies  where  an  individual  prefers  ; 
complaint  to  a  magistrate  and  procures  a  warrant  to  b 
granted  upon  which  the  accused  is  taken  into  custody,  th 
magistrate  having  in  fact  no  jurisdiction  (t). 

A  solicitor,  however,  who  deliberately  directs  the  execo 
tion  of  a  bad  warrant,  may  by  so  doing  render  himsoJ 
responsible  in  trespass  («)•  It  is  true,  as  remarked  by  th 
Court  of  Common  Pleas  {x),  that  if  he  does  no  more  thai 
set  a  Court  of  competent  jurisdiction  in  motion,  on  behaJ 
of  his  client,  he  is  no  trespasser,  notwithstanding  that  sue! 

[q)  19  How.  St.  Tr.  1030  ;  S.  C.,2  11  C.  B.  378. 

Wils.  275.      See  also  Leach  v.  Afoney,  (t)  Broun  v.  Chapman,  6  C.  B.  36i 

12  How.  St.  Tr.  1002  ;  S.  C,  3  Burr.  376.     See  Lock  v.  Ashtoti,  12  Q.  I 

1692,   1743;  Ji.  v.    TFiUcs,  2  Wils.  871. 

151  ;    Wilket  v.    Wood,  19  How.  St.  («)  Green   v.   £lgU,  6  Q.   B.   99 

Tr.    1154,    1167:   Sat/re   v.   Earl  of  Eggington  v.   Mayor    of  Lieh/ield, 

Rochford,  20  Id.  1286.  E.  &  B.  100. 

(r)  Supra,  n.  [k).  {x)  Einnittg  v.  Buchanan,  8  C.  I 

(«)  Carratt  v.  Morley,  1  Q.  B.  18,  211,2^;  Bryant  \.  Clutton,\VL.k'^ 

28;    Walley  v.   M'ConneU,   13  Q.  B.  408;    Williams  v.  Smith,   14   C.  B 

903,  followed    in  Kelly   v.  Lawrence,  N.  S.,  596. 

3  H.  &  C.  1.     See  also  Abley  v.  Dale, 
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Court  should  on  his  motion  do  an  act  of  trespass  by  its 
officers.  But  where  he  admits  and  undertakes  to  justify 
his  concurrence  in  the  act  complained  of,  he  can  only  make 
Dut  his  justification  by  showing  a  legal  authority  under 
uhich  he  acted. 

AMiere  malice  is  charged  as  an  ingredient  in  the  alleged 
tort,  the  action  will  be  for  a  malicious  arrest  or  for  a 
malicious  prosecution  ;  to  each  of  which  I  propose  hereafter 
to  advert. 

Touching  the  liability  of  a  justice  of  the  peace  in  an  Justice  of 
ution  for  false  imprisonment  some  brief  remarks  merely  "factioVfor 
•an  be  offered.     Justices  of  the  peace,  says  Sir  M.  Hale  {y),  sonmenr'" 
lave  a  double  power  in  relation  to  the  arrest  of  felons ; 
)riginal    or   upon    complaint    of    another   person.     "If," 
observes  the  same  eminent  lawyer  {z),  "a  justice  of  the 
ice  see  a  felony  or  other  breach  of  the  peace  committed 
m  his  presence,  he  may  in  his  own  person  apprehend  the 
I'elon.     And  so  he  may  by  word  command  any  person  to 
ipprehend  him,  and  such  command  is  a  good  warrant  with- 
mt  writing  ;  but  if  the  felony  or  other  breach  of  the  peace 
>e  done  in  his  absence,  then  he  must  issue  his  warrant  in 
vriting  under  his  seal  to  apprehend  the  malefactor. 

Conformably  to  the  principle  stated  in  a  former  part  of 
his  .work  (a),  in  connection  with  the  civil  hability  of  judicial 
•fficers,  it  may  be  laid  down,  that  where  a  justice  of  the  peace 
■Q,t&  judicially  upon  the  complaint  of  another  person,  he  will 
lOt  be  liable  for  a  mere  error  of  judgment  (6)  ;  and  by 
te  (c)  he  is  protected  from  liability  in  respect  of  "  any 


(y)  PI.  Cr.,  vol.  2,  p.  86.  Q.  B.  393  :  Bott  v.  Ackroijd,  28  L.  J., 

(z)  Id.  ibid.  M.  C.  207:  S<ymmerrille\.  Mirehotise, 

[a)  Ante,  p.  103.  1    B.   &    S.   652.     Section   4   of  this 

(ft)  JAnford  v.  Fitzroy,    13    Q.    B.  Act  further  enacts,  "  That /w  all  cases 

iO  ;  Judgm.,  Garnett  v.  Ferrand,  6  where  a  discretiottari/  power  shall  be 

>t  C.  625,  626 ;  Fenney  \.  Slade,  7  given  to  a  justice  of  the  peace  by  any 

Jtt,  285;  Kendillmiy.  Malthy,  Car.  Act  or  Acts  of  Parliament,  no  action 

M.  402,  as  to  which  case  see  Mttnster  shall  be  brought  against  such  justice  for 

Lamb,  11  Q.  B.  D.  588,  608.  or  by  reason  of  the  manner  in  which 

')  11  k  12  Vict.  c.  44,  s.  1  ;  as  he  shall  have  exercised  his  discretion 

which  see  Barton  v.  Brieknell,   13  in  the  execution  of  any  such  power." 
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act  done  by  him  in  the  execution  of  his  duty  as  such 
justice,"  unless  where  proof  is  given  that  the  act  in 
question  "  was  done  maliciously  and  tvithout  reasonable  ani 
probable  cause"  (d). 

Again — where  the  justice  has  acted  in  a  matter  tcithin  hit 
jurisdiction,  a  subsisting  conviction  good  upon  the  face  ol 
it  will  be  a  sufficient  protection  to  him  when  sued  undei 
section  1  of  the  Act  above  adverted  to ;  for  such  conviction, 
so  long  as  it  remains  in  force,  is  conclusive  evidence  of  the 
facts  stated  in  it ;  and  this  evidence  cannot  be  impugned  or 
rebutted  by  proof  of  corrupt  motives  or  of  malice  (e). 
is,"  said  Lord  Tenterden,  C.  J.  (/),  "a  general  rule 
principle  of  law,  that,  where  justices  of  the  peace  have 
authority  given  to  them  by  an  Act  of  Parliament,  and  thejj 
appear  to  have  acted  within  the  jurisdiction  so  given,  and  to 
have  done  all  that  they  are  required  by  the  Act  to  do  in  ord#! 
to  originate  their  jurisdiction,  a  conviction  drawn  up  in  dot 
form,  and  remaining  in  force,  is  a  protection  in  any  actifflf 
brought  against  them  for  the  act  so  done." 

As  regards  the  liability  of  a  justice  of  the  peace  in  anotha 
important  class  of  cases,  viz.,  where  he  acts  without  juri^ 
diction  or  exceeds  it,  we  must  resort  for  information  to  sec- 
tion 2  of  the  11  &  12  Vict.  c.  44,  which  enacts,  that  "  foi 
any  act  done  by  a  justice  of  the  peace  in  a  matter  of  whicl 
by  law  he  has  not  jurisdiction,  or  in  which  he  shall  hav« 
exceeded  his  jurisdiction,  any  person  injured  thereby,  or  b} 
any  act  done  under  any  conviction  or  order  made  or  warran 
issued  by  such  justice  in  any  such  matter,  may  maintain  ai  | 


See  R.  V.  Young,  1  Burr.  556  ;  Bassett 
V.  GocUchall,  3  Wils.  121. 

(rf)  As  to  evidence  of  want  of 
"  reasonable  and  probable  cause,  in 
the  case  supra,  see  Durley  v.  Bethune, 
b  Taunt.  580. 

(e)  See,  per  Dallas,  C.  J.,  Brittain 
V.  Kinmird,  1  B.  &  B.  437  ;  21  11.  R. 
680  (designated  as  a  "  ver)'  celebrated 
case  : "  per  Lord  Coleridge,'C  J.,  Usill 
V,  HaUn,  3  C.  P.  D.  324)  ;  Kirby  v. 


Simpson,  10  Exch.  358,  365  ;  Fawe«l 
V.  Fowlis,  7  B.  &  C.  394 ;  Basten  \ 
Carew,  3  B.  &  C.  649 ;  Baylis  T 
Strickland,  1  Scott,  X.  R.  540 ;  Ash 
croft  V.  Bourne,  3  B.  &  Ad.  684 
Strickland  Y.  Ward,  7T.  R.631,633 
Aldridge  v.  Haines,  2  B.  &  Ad.  396 
Kendall  v.  Wilkinson,  4  E.  &  B 
680. 

(/;  3  B.  &  C.  652.  663.    See  Litu 
say\.  Leigh,  11  Q.  B.  455. 
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etion  against  such  justice  in  the  same  form  and  in  the  same 

.ase  as  he  might  have  done  before  the  passing  of  this  Act  (g), 

i'ithoitt  making  any  allegation  in  his  declaration,  that  the 

\ct  complained  of  was  done  maliciously  or  ivitliout  reasonable 

ir  'probable  cause  Qi) :  provided,  nevertheless,  that  no  siich 

•ction  shall  he  brought  for  anything  done  under  such  convic- 

j.on  or  order,  until  after  such   conviction   shall   have   been 

mashed,  either   upon   appeal  or  upon  application  to  her 

;[aj6sty's  Court  of  Queen's  Bench."     The  section  before  us 

irther  goes  on  to  provide  that  no  such  action  shall  "be 

rought  for  anything  done  under  any  such  warrant,  which 

ball  have  been  issued  by  such  justice  to  procure  the  appear- 

Qce  of  such  party,  and  which  shall  have  been  followed  by  a 

mviction  or  order  in  the  same  matter,  until  after  such  con- 

iction  or  order  shall  have  been  so  quashed  as  aforesaid ; 

•  if  such  last-mentioned  warrant   shall   not   have   been 

Uowed  by  any  such  conviction  or  order,  or  if  it  be  a 

arrant   upon  an   information   for   an   alleged   indictable 

fence,  nevertheless,  if  a  summons  were  issued  previously 

such  warrant,  and  such  summons  were  served  upon  such 

'srson,  either  personally  or  by  leaving  the  same  for  him 

|Lth  some  person  at  his  last  or  most  usual  place  of  abode, 

'id  he  did  not  appear  according  to  the  exigency  of  such 

mmons,  in  such  case  no  such  action  shall  be  maintained 

ainst    such     justice    for    anything    done     under    such 

irrant"  (i). 

The  effect  of  the  foregoing  section  may  be  shortly  stated 
1)6,  that  no  action  shall  be  brought  for  anything  done 
ider  a  conviction  or  order,  where  the  magistrate  has  no 
lisdiction  or  has  exceeded  it,  until  such  conviction  or 
-ler  shall  have  been  quashed ;    nor  for  anything  done 


See  Leary  v.  Patrick,  15  Q.  B.  (t)  As    to    the    latter  part  of    the 

272 ;  Crepps  v.  Durden,  Cowp.       above  section,  see  Bessell  v.  Wilson,  1 

E.  &  B.  489. 
Peasey.  Chaytor,  1  B.  &  S.  658. 

U.C.L.  3  H 
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under  a  warrant  to  compel  an  appearance,  followed  h^i 
conviction  or  order,  until  the  same  shall  have  be^ 
quashed ;  nor  for  anything  done  under  such  warrant,  n^ 
followed  by  a  conviction  or  order,  or  under  a  warrant  fo 
an  alleged  indictable  offence,  if  a  summons  had  bee' 
previously  served  and  not  obeyed. 

The  main  distinction  to  be  noted  in  regard  to  the  remed 
available  against  a  magistrate  who  acts  without  jurisdic 
tion,  and  that  available  against  a  magistrate  who  act 
erroneously  within  his  jurisdiction,  is  thus  pointed  on 
by  Mr.  Justice  Erie  (k) :  "If  the  act  of  the  magistrate  i 
done  2cithout  jurisdiction  it  is  a  trespass ;  if  icithin  th 
jurisdiction,  the  action  rests  upon  the  corruptness  ( 
motive,  and  to  establish  this  the  act  must  be  shown  i 
be  malicious." 

Besides  the  above  provisions  for  the  protection  of  justict 
contained  in  the  statute,  others  scarce^  less  importan 
but  of  too  technical  a  character  to  allow  of  their  being  hei 
examined,  are  included  in  it.  Of  these  may  be  specifie 
section  8,  which  prescribes  the  period  of  limitation  in  a 
action  against  a  justice  of  the  peace  for  anything  done  l 
him  in  the  execution  of  his  office ;  and  section  9,  whic 
requires  a  month's  notice  of  the  intended  action  to  be  giv8 
to  the  justice  {I). 

It  will  readily  be  inferred  from  what  has  been  said  in  tl 
preceding  pages,  that,  in  actions  for  false  imprisonmen 
nice  and  difficult  questions  in  regard  to  the  jurisdiction.! 
Courts — the  validity  of  their  judgments  and  convictio«j| 
the  legality  of  process,  the  powers  properly  exercisable  I 
those  who  enforce  it — may  arise  ;   touching  such  mattfl  I 


(*)  Taylor  y.  Misfield,  3  E.  &  B. 
724.  See  also  Newbouli  v.  Coltman, 
6  Exch.  189;  Fedley  v.  DavU,  10 
C.  B.,  N.  S.,  492,  511;  Hay  lock  v. 
Sparke,  1  E.  i  B.  471 ;  Gelen  v.  Hall, 
2  H.  &  X.  379. 

(/)  See  Kxrby  v.  Simpton,  10  Exch. 


358. 

As  to  the  damages  recoverable  ill 
action  for  false  imprisonment  agaii 
a  magistrate,  see  Mason  v.  Bark 
1  Car.  &  K.  100 ;  against  a  coron 
see  Foxhall  v.  Bamett,  2  E.  & 
928. 
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mation   must   be  sought   for  from  works  specifically 

levoted    to   their   investigation.      With   reference    to   the 

■  ction  before  us,  I  shall  merely  add  that  where  two  or 

;iore  persons  have  so  conducted  themselves  as  to  be  liable 

,)  be  jointly  sued  for  trespass  and  false  imprisonment  the 

arnages  must  be  assessed  against  all  jointly  {m),  each  of 

(16  defendants  being  responsible  for  the  damage  sustained 

\y  their  common  act  (n).     "  Where  two  persons,"  it  has 

:een  said  (o),  "have  a  joint  purpose,  and  thereby  make 

lemselves  joint  trespassers,  and  the  one  beats  violently, 

id  the  other  a  little,  the  real  injury  is  the  aggregate  of 

le  injury  received  from  both.     So,  if  motive  be  taken  into 

'nsideration,  the  motive  of  A.  may  be  most  aggravated 

1(1  the  motive  of  B.  most  mitigated,  then  the  damages 

ust  be  regulated  accordingly." 

>  Before  proceeding  to  consider  the  nature  of  malicious  Malicious 

_  injuries. 

Ijuries  to  the  person,  it  may  be  well  briefly  to  inquire  as 
I  the  meaning  of  the  terms  "  malice"  and  "  malicious  " 
ben  used  with  reference  to  civil  proceedings. 
We  have  already  seen  (  jj)  that  in  some  classes  of  cases, 
ving  rise  to  actions  ex  delicto,  the  intention  which  actu- 
ed  the  wrong-doer  is  wholly  beside  the  question,  whether 
not  an  action  will,  under  the  given  circumstances,  lie. 
others,  again,  the  animus,  motive,  or  intention  of  the 
rty  charged  constitutes  an  essential  element  in — if  not     0  ^ 
very  gist  and  substance  of — the  charge  (q).     Falling     <■ 
this  latter  class  are  the  torts  now  to  be  discussed. 
'"Malice,"  says  Lord  Campbell,  C.  J.  (r),  "in  the  legal  "Malice-— 
tation  of  the  word,  is  not  confined  to  personal  spite  *„ gj^^'ro- 

ceedings. 

£liot\.  Allen,  I  C.B.  18.  23    Q.    B.    D.    598    (C.   A.);     Tmn-]y^r:  ^ 

Ver  Molfe,  B.,  Clark  \ .  Netvsam,  perton  v.  Sussell,  (1893)  1  Q.  B.  715' 

'ich.  140.     See  per  Willes,  J.,  17  (C.   A.) ;    Flood  v.  Jackson,  (1895)  2 

"■•  71.  Q.  B.  21  (C.  A.). 

Per  Alderson,  B.,  1  Exch.  140.  (r)    9    CI.     &    F.    321 ;    per    Sir 

'f-egoryv.  Co<to-eW,  5E.  &  B.  571.  W.  Follett,  arg.,  Mitchell  v.  Jenkins, 

Ante,  p.  782.  5  B.  &  Ad.  590  ;  1  Wms.  Saund.  242 

^eeJIofful  S.  S.  Co.  v.  McGregor  b.  n.  (e). 
■  (1892)  A.  C.  25,  affirming  S.  C, 

3h2 
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against  individuals,  but  consists  in  a  conscious  violationl 
the  law  to  the  prejudice  of  another."  Malice  is  of  tti^ 
kinds — mahce  in  law,  and  malice  in  fact.  Malice  in  law  i 
j  where  a  wrongful  act  is  done  intentionally,  without  jut 
I  cause  or  excuse  (s).  If,  for  instance,  I  traduce  a  mar 
whether  I  know  him  or  not,  and  whether  I  intend  to  tl 
him  an  injury  or  not,  the  law  considers  it  as  done  of  malic 
because  it  is  wrongful  and  intentional  (t)  ;  it  equally  work 
an  injury  whether  I  meant  to  produce  an  injury  or  not;  axk 
if  I  had  no  legal  excuse  for  the  slander,  why  should  ther 
not  be  a  remedy  against  me  for  the  injury  which  it  pre 
duces  («)  ?  Such  being  legal  "  malice,"  it  follows  that  som 
acts  are  in  law  always  maUcious  (x),  without  any  prw 
being  given  of  personal  ill-will  or  ill-feeling. 

"  Malice  in  fact  "  is  said  to  be  of  two  kinds,  viz.,  personi 
malice  against  the  individual,  and  that  sort  of  general  dif 
regard  of  the  right  consideration  due  to  all  mankind  whid 
indeed,  may  not  be  previously  directed  against  any  one,  Iw 
is  nevertheless  productive  of  injury  to  the  complainant  (g 
This  seems  very  nearly  equivalent  to  saying  that  "  malice  i 
fact  "  may  be  proved  to  have  existed  in  one  or  other  of  t^ 
ways — either  by  direct  evidence,  as  of  expressions  use* 
of  declarations  made,  or  of  conduct  generally — evincir 
enmity  towards  a  particular  individual ;  or,  again,  it  may  1 
shown  by  proof  of  some  act  from  which  a  jury  would  1 
held  justified  in  inferring  a  malicious  motive  ;  and  the  » 
relied  upon  as  evidence  of  malice  may  possibly  be  one  ni 
aimed  at  the  particular  individual  who  has  suffered  by  iU  I 
To  support  an  action  for  a  malicious  injurj^  there  mm 
in  many  cases,  be, both  injury,  m  the  strict  sense  of  tl 
word  (that  is,  a  wrong  done),  and  loss  resulting  from  tb] 

(»)  Judgm.,  Broniage  v.  Prosser,  4  791. 
B.  &  C.  255 ;  arg.,  Shencin  v.  Switi'  (y)  See    per    FoUock,    C.    B., 

dall,  12  M.  &  W.  787.  M.  &  "W.  787,  788  ;  per  Lord  Slk\ 

it)  Judgm.,  4  B.  &  C.  265.  borough,  C.  J.,  Toumaettd  v.  Wtik\ 

\u)  Ibid.  9  East,  280,  281 ;  9  R.  R.  553. 

(*)  See  per  Parke^  B.,  12  M.  &  W. 
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njury;  the  injury  or  wrong  done  must  be  the  act  of  the 
ndant ;  and  the  loss  must  be  a  direct  and  natural,  not 
remote  and  indirect  consequence  of  the  defendant's  act. 
[Jnless,  indeed,  there  be  a  loss  thus  du'ectly  and  proxi- 
jQately  connected  with  the  act,  the  mere  intention,  or  even 
jhe  endeavour,  to  produce  it  will  not  found  an  action  (z). 
ji  man's  motives  will  not  make  wrongful  an  act  which  in  | 
hself  is  not  wrongful  (a).     An  act  which  does  not  amount  I 
D  a  legal  injury  cannot  be  actionable  because  it  is  done 
dth  a  bad  intent  (h).     An  action  does  not  lie  against  a 
lan  for  maliciously  doing  his  duty  (c).     And  although  the 
xistence  of  a  malicious  intention  is  often  an  essential  in- 
redient  in  order  to  constitute  the  wrongfulness  or  injurious 
atm*e  of  an  act,  yet  it  will  supply  neither  the  want  of  the 
2t  itself  nor  of  its  hurtful  consequences ;  however  complete 
le  injuria,  and  whether  with  malice  or  without,  if  the  act 
e,  after  all,  sine  damno,  no  action  founded  upon  the  idea  of 
jreach  of  duty  causing  damage  will  lie.     For  instance,  if  a 
)ntract  has  been  made  between  A.  and  B.  that  the  latter 
lould  go  supercargo  for  the  former  on  a  voyage  to  China, 
ad  C,  however  maliciously,  persuades  B.  to   break  his 
mtract,  but  in  vain,  it  could  not  successfully  be  contended 
lat  an  action  would  lie  against  C,  his  malice  having  been 
leffectual,  and  no  loss  having  resulted  from  it  to  A.  (d). 
eeping  these  elementary  principles  in  mind,  let  us  pro- 
ved to  inquire  as  to  the  action  for  a  Malicious  Arrest — for 
^lalicious  Prosecution — for  Defamation. 
The  first-mentioned  of  these  actions  is  of  less  importance  Action  for 

,  malicious 

'w  than  before  the  almost  total  abolition  in  civil  procedure  arrest, 
-except  in  the  County  Courts — of  arrest  and  imprisonment 
r  debt.     The  action  proceeds  upon  this  idea,  that  to  put  in 


(c)  Per  Mellovy  J.,  Dawkins  t.  Lord 
Taulet,  L.  R.  5  Q.  B.  114,  cited  post. 


'  *  Per  Coleridge,  J.,  2  E.  &  B.  246,  13  C.  B.  297 

Per  Jervis,  C.  J.,Heald\.  Carey,  ^^^.^^,  ^.  ^v.  ^  ^.  ^..  -^^. f.^-... 

B.  993.  id)  Per   Coleridge,  J.,  2  E.  &  B. 

Judgm.,  Stevenson  x.  Xeunham,  247. 
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force  the  process  of  the  law  maliciously,  and  without  reasofi 

^ii»J^  abh  or  probable  cause  (e),  is  wrongful,  and  that  if  therel 

fiA>j-w»/^^other  is  prejudiced  in  property  or  person,  there  is  th 

conjunction  of  injury  and  loss  which  will  lay  the  foundati( 

of  an  action  (f). 

The  ground  on  which  such  an  action  would  lie  und 
the  32  &  33  Yict.  c.  62,  s.  6,  would  be,  that  the  par 
obtaining  the  capias  had  imposed  on  the  Judge,  who  allowi 
it  to  issue,  by  some  false  statement — some  suggestio  fm 
or  suppressio  veri — and  had  thereby  satisfied  him  not  on 
of  the  existence  of  a  debt  to  the  requisite  amount,  but  al 
that  there  was  reasonable  ground  for  supposing  that  t 
debtor  was  about  to  quit  the  country.  In  an  action  f 
a  malicious  arrest  under  that  statute,  it  would  be  essenti 
that  the  plaintiff  should  allege  falsehood  or  fraud 
obtaining  the  original  order  (g),  and  should  show  th 
the  defendant  had  in  some  way  misrepresented  the  facl 
or  imposed  upon  the  Judge  in  his  representation 
them  (//). 

If,  indeed,  a  person  truly  states  certain  facts  to  a  Jud| 
and  the  Judge  thereupon  does  an  act  which  is  erroneoc 
and  which  the  law  will  not  justify,  the  party  who  made  t 
statement  is  not  liable,  because  in  that  case  the  grievan 
complained  of  arises  not  from  the  false  statement  of  t 
party,  but  from  a  mistake  of  the  Judge ;  but  this  is  not 


{e)  Litter  v.  Pertyman,  L.  R.  4 
H.  L.  521 ;  Huntley  v.  Simpson,  2 
H.  k  X.  600 ;  Ffiiliips  v.  Xai/lor,  4 
H.  &  X.  565. 

(/)  Per  Lord  Campbell,  C.  J., 
Churchill  V.  Siggerg,  3  E.  &  B.  937. 
See  De  Medina  t.  Grore,  10  Q.  B.  152, 
172 ;  Leyland  v.  Tancred,  16  Q.  B. 
669 ;  .S'.  C,  Id.  664. 

In  Migotti  v.  Colvill,  4  C.  P.  D.  233, 
the  action  was  brought  against  the 
^vernor  of  a  house  of  correction  for 
inproperlj  and  unlawfully  refusing  to 
discharge  the  plaintiff  from  custodv  and 
set  him  at  liberty,  and  keeping  him  in 


prison  for  one  day  longer  than 
term  for  which  he  was  sentenced  to 
imprisoned. 

See  Moore  v.  Guardner,  16  M.  & 
595  ;  Magnay  v.  Burt  (in  Erot), 
Q.  B.  381;  Whalley  v.  B9P^\ 
Car.  &  P.  506  ;  Hounsfield  t.  J>tu 
llAd.  &E.  98. 

(^)  Judgm.,  Daniels  v.  Fielding, 
M.  &  'W.  206,  207,  followed  in  ^»-jf< 
T.  Sobbelt  (Exch.),  11  Jur.  105 
Jioss  V.  Norman,  5  Exch.  359 ;  Ea 
V.  Lewis,  5  D.  &  L.  371.  J 

(A)  Gibbons  v.  Alison,  3  C.  B.  \\ 
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ere  the  statement  which  put  the  Court  in  motion  is 

maliciously  false  (0- 

Process  of  execution  on  a  judgment  seeking  to  obtain 

isfaction  for  the  sum  recovered  is  of  cojirse  j^rimd  facie 

ful.     Should,   however,   the  debtor's  goods  have  been 

en  in  execution  for  a  larger  sum  than  remained  due  on 

judgment,  this  having  been  done  by  the  creditor  mali- 

(sly  and   without  reasonable  or  probable  cause — i.e.,  the 

ditor  well  knowing  that  the  sum  for  which  execution  is 

ued  was  excessive — his  motive  being  to  oppress  and  injure 

:ie  debtor,  an  action  would  lie  for  this  malicious  injm*y  [k): 

here  would  be  present  damnum  et  injuria,  giving  a  claim 

redress  and  compensation. 

In  treating  of  Torts  to  the  Reputation,  the  action  for  a  Torts  to  the 

.  .  reputation- 

>Iahcious  Prosecution  may  first  convemently  be  noticed. 

is  action,  though  analogous  to  the  action  for  a  maUcious  ^°?^'' 

est,    differs    altogether  from   that  for   false   imprison-  P«>s«=«t>on- 

nt  (/). 

The  essential  ground  of  the  action  for  a  mahcious  prose- 
ution  is,  that  a  legal  prosecution  was  instituted  or  carried 
n  maliciously  and    without   reasonable   or  probable  cause. 


')  Per  Lord  Campbell,  C.  J.,  Farlie 

Danki,  4  E.  &  B.  499 ;  cited  in 

imm  T.  Emerson,  L.  R.  6  Ex.  343, 

' ;  considered  in   Quart-  Sill,  ^c. 

Eyre,  11  Q.  B.  D.  674. 

Churchill  T.  Sifigers,  3  E.  &  B. 

937 ;  Jenings  \.  Florence,  2  C.  B., 

467,   470 ;    Gilding  \.   Eyre, 

.  B.,  X.  S.,  592,  603.     See  Buffer 

«,  L.  R.  2  Ex.  15 :  Dimiiutfi \. 

y,  2  C.  B.,  X.  S.,  542. 

There  is  no  similitude  or  analogy 

1  an  action  for  a  trespass  or  fake 

onment  and  an  action  for  a  mali- 

prosecntion:  the  fonner  lies  for 

fendanfs  having  done  that  which 

the  stating  of  it  is  manifestly 

1 ;  the  latter  kind  of  action  is  for 

ition  which  npon  the  stating 

is  manifestly  legal :  Johmtone  t. 


SiUton,  1  T.  R.  544;  1  R.  R.  257, 
269  (with  which  compare  Mostgn  t. 
Fabriga9,  Cowp,  161 ;  1  Sm.  L.  C, 
9th  ed.,  628).  See  also  Guest  \. 
Warren,  9  Exch.  379 ;  Atmtin,  app., 
DowUng,  resp.,  L.  R.  5  C.  P.  534. 
As  to  the  bnrden  of  proof  in  each  case, 
V.  post,  p.  841. 

As  to  who  may  be  liable  in  this 
action,  see  detnetUs  t.  Ohrlg,  2  Car.  & 
K.  686 ;  Osterman  v.  Bateman,  Id. 
728.  It  has  been  held  that  an  action 
for  malicious  prosecution  will  lie 
against  a  company :  Edwards  \,  The 
Midland  R.  C,  6  Q.  B.  D.  287, 
OTermling  the  opinion  of  Alderson,  B., 
in  Stevens  t.  Midland  Counties  R.  C, 
10  Exch.  352.  But  see  per  Lord 
Bramwell  in  Ahrath  t.  ybrtk-East-ern 
R.  C,  11  App.  Cas.  247,  at  p.  250. 
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whence  damage  has  ensued  to  the  plaintiff  (m).  This  al 
gation  of  the  want  of  probable  cause,  as  remarked  in  JoM 
stone  V.  Sutton  {n),  "  must  be  substantively  and  expressl; 
proved,  and  cannot  be  implied.  From  the  want  of  probabl 
cause  malice  may  be,  and  most  commonly  is,  implied  ;  th 
knowledge  of  the  defendant  is  also  implied.  From  tb 
most  express  malice  the  want  of  probable  cause  cannot  b 
implied.  A  man  from  a  malicious  motive  may  take  up  j 
prosecution  for  real  guilt,  or  he  may,  from  circumstance 
which  he  really  believes,  proceed  upon  apparent  guilt ;  ant 
in  neither  case  is  he  liable  to  this  kind  of  action  (o).  "  I 
is  true,"  said  Tindal,  C.  J.  (p),  "  that  in  order  to  suppof 
such  an  action  there  must  be  a  concurrence  of  malice  h 
the  defendant  and  want  of  probable  cause.  Malice  aloni 
is  not  sufficient,  because  a  person  actuated  by  the  plainea 
maUce  may  nevertheless  have  a  justifiable  reason  fo 
prosecution.  On  the  other  hand,  the  substantiating  th( 
accusation  is  not  essential  to  exonerate  the  accuser  fron 
liability  to  an  action,  for  he  may  have  had  good  reason  U 
make  the  charge,  and  yet  be  compelled  to  abandon  tin 
prosecution  by  the  death  or  absence  of  witnesses,  or  til* 
difficulty  of  producing  adequate  legal  proof.  The  law 
therefore,  only  renders  him  responsible  where  nicdice  i 
combined  with  want  of  probable  cause.  What  shall  amount 
to  such  a  combination  of  malice  and  want  of  probabl* 


"  No  action  for  a  malicious  prosecution 
will  lie  against  a  corporation.  To 
niaintaiy  an  action  for  a  malicious  pro- 
secution it  must  be  shown  that  there 
was  an  absence  of  reasonable  and  pro- 
bable cause,  and  that  there  was  malice 
or  some  indirect  and  illegitimate  motive 
in  the  prosecutor.  A  corporation  is 
incapable  of  malice  or  of  motive." 

The  action  was  held  maintainable 
where  the  prosecution  had  been  insti- 
tuted by  order  of  a  Count)-  Court  Judge : 
Fityohn  V.  Mackiuder,  9  C.  B.,  N.  S., 
606  ;  6'.  C,  8  Id.  78. 

(m)  "  The  meaning  of  a  malicious 


prosecution  is  that  a  party  from  mah     » 
cious  motives,  and  without  reasonaUi    ^ 
or   probable  cause,   sets    the   1«*5 1 
motion  against  another:  "per  fTiUi^M 
J.,  Barber  v.  Zesiter,  7  C.  «.,  N.  S.,  186 

{«)  1  T.  E.  544,  645  ;  1  E.  R.  267 
269;  Michell  v.  Williams,  11  M.  &  W 
205,  211  ;  Mmgrorc  v.  Netcell,  J 
M.  &  W.  682;  1  Wms.  SftOM 
230  b:  Hickt  v.  Faulkner,  8  Q.  B.  D 
167,  174.  ^  . 

(o)  EtTideperPor*«,  J.,  inJfi<«*« 
v.  Jenkins,  5  B.  &  Ad.  694. 

{p)  Willansy.  Taylor,  6  Bing.  186 
S.  C,  2  B.  &  Ad.  846. 
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a  use  is  so  much  a  matter  of  fact  in  each  individual  case 

10  render  it  impossible  to  lay  down  any  general  rule 

he  subject  (q) ;  but  there  ought  to  be  enough  to  satisfy 

asonable  man  that  the  accuser  had  no  ground  for  pro- 

• .  dmg  but  his  desire  to  injure  the  accused."     Moreover, 

onnection  with  the  action  for  a  malicious  prosecution 

.  .u'rest,  the  term  "  malice  "  is  to  be  understood  in  a  sense 

Iheady  assigned  to  it  at  p.  835,  as  signifying  not  necessarily 

pite  or  hatred  towards  an  individual,  but  malus  animus, 

md  denoting  that  the  defendant  was  actuated  by  improper 

indirect  motives  (?•). 

easonable  and  probable  cause,"  it  has  been  judicially 

ed,  "is  an  honest  belief  in  the  guilt  of  the  accused, 

d  upon   a   full   conviction,  founded   upon   reasonable 

rounds,  of  the  existence  of  a  state  of  circumstances  which, 

ssuming  them  to   be   true,    would   reasonably  lead   any 

rdinarily    prudent    and    cautious    man,    placed    in    the 

osition  of  the  accuser,  to  the  conclusion  that  the  party 

larged  was  probably  guilty  of  the  crime  imputed.     There 

lust  be,  first,  an  honest  belief  of  the  accuser  in  the  guilt 

:  the  accused  ;  secondly,  such  belief  must  be  based  on  an 

onest  conviction  of   the  existence   of   the  circumstances 

hich  led  the  accuser  to  that  conclusion ;   thirdly,  such 

condly-mentioned  belief  must  be  based  upon  reasonable 

ounds  ;  by  this  I  mean  such  grounds  as  would  lead  any 

irly  cautious   man  in   the   defendant's   situation   so   to 

lieve  ;  fourthly,  the  circumstances  so  believed  and  relied 

II  m^J  the  accuser  must  be  such  as  amount  to  reasonable 

^^nd  for  belief  in  the  guilt  of  the  accused  "  (s). 

I  Jt  is  important  to  observe  that  whereas  in  an  action  for 

Wk  imprisonment  the  onus  will  lie  upon  the  defendant  to 

BS  and  prove  affirmatively  the  existence  of  reasonable 

See  also  per  Kelli/,  C.  B.,  L.  K.  230  b. 

■  203.  («)  Per  cur.  Sicks  v.    Faulkner,  8 

Per  Parke,  J.,  Mitchell  x.  Jen-  Q.  B.  D.  167,  172;  affirmed  46  L.  T. 

5  B.  &  Ad.  595  ;  1  Wjns.  Saund.  127. 
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cause  as  his  justification,  in  an  action  for  malicious  prose 
cution  the  plaintiff  must  allege  and  prove  affirmatively  it 
non-existence  (t).  In  such  actions  the  burden  of  proof  a 
to  all  the  issues  arising  therein  lies  upon  the  plaintiff ;  ani 
although  he  proves  his  innocence,  and  the  Judge,  in  orde 
to  enable  himself  to  determine  the  issue  of  reasonable  an» 
probable  cause,  leaves  subsidiary  questions  of  fact  to  th 
jury,  nevertheless  the  onus  of  proving  the  existence  of  sucl 
facts  as  tend  to  establish  the  want  of  reasonable  and  pro 
bable  cause  on  the  part  of  the  defendant  rests  upon  th 
plaintiff  (w). 

In  aji  action  for  a  malicious  prosecution,  it  is  a  questioi 
for  the  jury  whether  the  facts  brought  forward  in  evidenc 
be  true  or  not ;  but  the  question.  What  is  reasonable  o 
probable  cause  ?  is  to  be  determined  by  the  Judge  (x).  Th 
belief  of  the  accuser  in  the  guilt  of  the  accused  ;  his  belk 
in  the  existence  of  the  facts  on  which  he  acted,  and  th 
reasonableness  of  such  last-mentioned  belief,  are  question 
of  fact  for  the  jury,  whose  findings  upon  them  become  s 
many  facts  from  which  the  Judge  is  to  draw  the  infereiM| 
and  determine  whether  they  do  or  do  not  amount  to  reason 
able  and  probable  cause  (y).  Hence  the  reasonableneg 
and  probability  of  the  ground  for  prosecution  may  depenc 
not  merely  upon  the  proof  of  certain  facts,  but  upon  th 
inquiry  whether  other  facts  which  furnished  an  answer  t 
the  prosecution  were  known  to  the  defendant  at  the  time  i 
was  instituted  (z).  They  may  depend  upon  the  inquili 
whether  the  facts  stated  to  the  defendant  at  the  time,  aU 
which  formed  the  ground  of  the  prosecution,  were  believf 


(t)  lb.  170. 

(»<)  Abrath  v.  North- Eastern  R.  C, 
11  Q.  B.  D.  440 ;  11  App.  Cas.  247. 

(x)  See  Michcll  v.  Williatm,  11 
M.  &  "W.  205;  per  Bramurell,  B., 
Haik»  V.  Marks,  111.  &  X.  63  ;  citing 
I'anton  v.  Williams,  2  Q.  B.  169; 
WaUon  V.    Whitmore,  14  L.  J.  Ex. 


41 ;  Hinton  t.  Heather,  14  M.  &  ^ 
131 ;  Wyatt  v.  White,  5  H.  &  N.  37: 
Frazer  v.  Hill,  1  Macq.  H.  L.  C«.  39 
398  ;  and  cases  infra. 

(y)  Hicks  v.  Faulkner,  8  Q.  B.  ) 
at  p.  172. 

(z)  Judgm.,  Fanton  v  WilliMiu, 
Q.  B.  194. 
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1)V  him  or  not  (a),  or  upon  this  question,  whether,  from  the 
conduct  of  the  defendant  himself,  the  jury  will  infer  that 
he  was  conscious  he  had  no  reasonable  or  probable  cause. 
In  any  such  case,  however,  the  knowledge,  the  belief,  and 
the  conduct  of  the  defendant  are  for  the  consideration  of 
the  jury,  to  whom  nothing  is  left  but  the  truth  of  the  facts 
proved  and  the  justness  of  the  inferences  to  be  drawn  from 
them  ;  the  law  being  laid  down  by  the  Judge,  that,  according 
as  the  facts  are  found  by  the  jury  to  be  proved  or  not  proved, 
and  the  inferences  warranted  or  not,  there  was  reasonable 
and  probable  ground  for  the  prosecution,  or  the  reverse  (b). 
It  is  not  within  the  ordinary  scope  of  a  bank  manager's 
authority  to  order  the  arrest  and  prosecution  of  an  offender. 

!  Therefore,  in  order  that  the  bank  may  be  rendered  liable 
for  such  an  act  of  its  manager,  evidence  must  be  forth- 

j  coming  to   show   an   authority  for   it,   either   general   or 

'special,  as   derived   from  the  exigency   of   the   particular 

•  occasion  on  which  it  was  exercised  (c) . 

In  the  action  for  a  malicious  prosecution  it  is  incumbent 

I  on  the  plaintiff  to  show  that  the  proceeding  was  determined 

I  in  his  favour  (d),  if  from  its  nature  it  be  capable  of  such  a 

I  termination  (e). 


ii--^^' 

te 


')  See  Haddrick  v.  Seslop,  12 
B.  267  ;  Turner  v.  Ambler,  10  Id. 
.: ;  Hintmi  v.  Heatlier,  14  M.  &  W. 

'')  Judgm.,  Panton  v.  Williams,  2 
B.  124  (as  to  which  see  per  C'ole- 
Jge,  J.,  Douglas  v.  Corbett,  6  E.  &  B. 
Heslop  V.  Chapman,  23  L.  J. 
49 ;  Blackford  v.  Bod,  2  B.  & 
'  179 ;  Broad  v.  Ham,  5  Bing.  X.  C. 
- ;  Lelegalx.  Highley,  3  Bing.  X.  C. 
S  James  v.  Fhelps,  11  Ad.  &  E. 
;  See  also  Brown  v.  Hatvkes, 
91)  2  Q.  B.  718  (C.  A.).  The  jury 
;  found  that  the  defendant  honestly 
;c'red  the  fuU  charge,  but  was  insti- 
"'d  by  malice  in  the  proceedings 
■  a  against  the  plaintiff. 
As  to  the  action  for  naaliciously  con- 
pirmg  to  sue  the  plaintiff,  see  Cotterell 


V.  Jones,  11  C.  B.  713,  approved  in 
Coondoo  V.  Mookerjee,  2  App.  Cas.  186  ; 
Castrique  v.  Behrens,  3  E.  &  E.  709 — 
to  cause  him  to  be  suspected  of  a  breach 
of  the  excise  laws,  see  Barber  v.  Lesiter, 
7  C.  B.,  X.  S.,  186. 

(e)  Bank  of  Xew  South  Wales  t. 
Oicston,  4  App.  Cas.  270,  where  many 
analogous  cases  are  collected.  See  also 
Abrahams  v.  Deakin,  (1891)  1  Q.  B. 
516  (C.  A.). 

{d)  Basebe  v.  Matthews,  L.  R.  2 
C.  P.  684  ;  Barber  v.  Lesiter,  7  C.  B., 
X.  S.,  186. 

Secus  in  an  action  for  maliciously 
procuring  the  plaintiff  to  be  held  to 
bail  by  a  magistrate :  Steward  v.  Gro- 
mett,  7  C.  B.,  X.  S.,  191. 

[e)  Per  Crompton,  J.,  Castrique  v. 
Behrens.  3  E.  &  E.  721. 
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Action  for 
iiialicioiixly 
suing  out 
coiiitiiission 
of  bank- 
ruptcy. 


Libel. 


I 


"Without  dwelling  longer  upon  this  action,  it  may  tii 
proper  to  observe,  that  suits  for  injuries  akin  thereto  ha^ 
occasionally  been  brought,  wherein  also  malice  was  held  tii 
be  a  necessary  ingredient :  thus  in  Chapman  v.  PickersgiU  (/) 
the  action  was  for  falsely  and  maliciously  suing  out 
commission  of  bankruptcy  under  the  old  system  against  thi 
plaintiff,  which  was  afterwards  superseded  :  this  action  wae 
held  to  be  maintainable,  Lord  C.  J.  Pratt  observing,  "  Hew 
is  falsehood  and  malice  in  the  defendant,  and  great  wrong 
and  damage  done  to  the  plaintiff  thereby.  Now,  wherever 
there  is  an  injury  done  to  a  man's  property  by  a  false  and 
malicious  prosecution,  it  is  most  reasonable  he  should  have 
an  action  to  repair  himself.  But  it  is  said,  this  action  wae 
never  brought  before ;  I  wish  never  to  hear  this  objection 
again.  This  action  is  for  a  tort ;  torts  are  infinitely  various, 
not  limited  or  confined,  for  there  is  nothing  in  nature  bul 
may  be  an  instrument  of  mischief."  In  connection  with 
the  preceding  case,  Farlie  v.  Danks  (g),  and  Johnson  v. 
Emerson  (/<),  may  be  consulted. 

Of  torts  to  the  reputation  of  an  individual,  libel  and 
slander  in  the  next  place  demand  attention.  A  libel  (t) 
may  be  defined  to  be  a  malicious  defamation  expressed  in 
print,  writing,  or  by  signs,  tending  to  injure  the  reputation 
of  another,  and  exposing  him  to  public  hatred,  contempt,  or 
ridicule  (A).    It  is  not,  however,  the  mere  writing  of  libellouE 


(/)  2  "Wils.  145.  See  Whittcorth 
\.  Hall,  2  B.  &  Ad.  695  ;  Cotton  v. 
James,  1  B.  &  Ad.  128 ;  Metrop. 
Bank  v.  I'ooleii,  10  App.  Cas.  210. 

{g)  4  E.  &  B.  493.  See  Violett  v. 
Syntpson,  8  E.  &  B.  344. 

With  Farlie  v.  iJanks,  supra,  com- 
pare Fitzjohn  v.  Mackinder,  9  C.  B., 
N.  S.,  505 ;  S.  C,  8  Id.  78.  Et  vide 
per  Erie,  C.  J.,  Steward  r.  Gromett, 
7  C.  B.,  N.  S.,  204. 

See  further,  in  illustration  of  actions 
for  injuries  somewhat  similar  to  those 
above  commented  on,  JJe  Medina  v. 
Grore,  10  Q.  B.    152,   172;  Craiff  v. 


Satsel,  4  Q.  B.  481 ;  Weitawaff  « 
Frost,  17  L.  J.  Q.  B.  286 ;  Sttthtf- 
land  V.  Murray,  cited  1  T.  K.  538 ;  1 
E.  R.  287. 

(Ji)  L.  R.  6  Ex.  329.  conriderec 
in  Quartz  Mill,  ^c,  Co.  v.  Eyre,  11 
Q.  B.  D.  674. 

(i)  As  to  the  form  of  a  claim  fci 
libel,  see  Harris  v.  Warre,  4  C.  P.  D 
125. 

(A)  Selw.  N.  P.,  13th  ed.,  vol.  2. 
p.  981  ;  Higby  v.  Thompson,  4  B.  A 
Ad.  821 ;  per  Bayhi/,  J.,  Maeyrtgoi 
V.  Thtcaites,  3  B.  &  C.  33 ;  Du  Bos. 
y.  Bei-esford,  2  Camp.  611 ;  11  B.  R 
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natter  which  is  actionable ;  there  must  be  a  imhlication  of 
,ihe  libel  in  order  to  entitle  the  party  aggrieved  by  it  to 
ii  civil  remedy.  The  libellous  matter  must  moreover  be 
falsely  and  maliciously  published. 

j  On  examining  the  various  ingredients  in  the  right  of 
iction  for  libel,  the  following  prefatory  remarks  suggest 
;hemselves : — 

The  alleged  libellous  matter  must  be  false ;  its  truth  may 
)e  set  up  by  way  of  defence  to  the  action  (l).  Further,  the 
natter  complained  of  must  be  shown  to  have  been  mali- 
iously  published.  This  remark,  however,  must  be  under- 
itood  in  a  somewhat  qualified  sense ;  for,  "  where  the 
latural  tendency  and  import  of  the  language  used  in  any 
■)ublication  is  to  defame  and  injure  another,  the  law  will 
hen  presume  that  the  publisher  acted  maliciously"  (m). 
f  the  tendency  of  the  publication  were  injurious  to  the 
)lainti£f,  the  law  will  presume  that  the  defendant  by  pub- 
ishing  it  intended  to  produce  that  injury  which  it  was 
alculated  to  effect  (n).  "  Defamation  pure  and  simple 
-ffords  presumptive  evidence  of  malice  "  (o). 

In  an  action  for  libel  either  party  may  indeed,  with  a 


82;  Anon.,  11  Mod,  99  ;  per  Farke, 

>.,  iPanniter  v.  Coupland,  6  M.  &  "W. 

08 ;    Cook  V.    Ward,   6  Bing.   409  ; 

''he  Case  of  Libels,  5  Rep.  125  a. 

In  regard  to    the    question,   What 

i  a  libel?  see  Ley  man  v.  Latiimr,  3 

'.X.  D.  15;  Id.  352;  Mulliganw  Cole, 

-  R.   10  Q.  B.    549;  Shepheard  v. 

i'Iutaker,L.  R.  10  C.  P.  502;  Jloare 

><dverlock,  12  Q.  B.  624;  Hearne 

■•'owell,  12  Ad.  &  E.  719  ;  Capel  v. 

S  4  C.  B.  259 ;    WakJe^j  v.  Cooke, 

Ach.  511 ;  Ingram  v.    Lawson,  6 

-;.  N.  C.  212 ;    Wakley  v.  Healey, 

■  B.  591 ;    JFalker  v.  Brogden,  19 

ii.,  N.  S.,  65 ;  Cox  v.  Lee,  L.  R.  4 

"284 ;  Jenner  v.  A' Beckett,  L.  R. 

:.  B.  11. 

Per  Holt,  C.  J.,  Anon.,  11  Mod. 

jier  Farke,  J.,  Cockayne  v.  Hodg- 

■X,  0  Car.  &  P.  548.     See  Rumsey 

I'i'bb,  Car.  &  M.   104;    Weaver  v. 

"l,  2  B.  &  C.   678;  Chahners  v. 


Shackell,  6  Car.  &  P.  475 ;  Helsham 
V.  Blackwood,  11  C.  B.  Ill  ;  O'Brien 
V.  Bryant,  16  M.  &  W.  168;  O'Brien 
V.  Clement,  Id.  159  ;  Tighe  v.  Cooper, 
7  E.  &  B.  639;  Frior  v.  Wilson,  1 
C.  B.,  N.  S.,  95 ;  Honess  v.  Stubbs,  7 
C.B.,N.  S.,555;  Ley  man  \.  Latimer, 
supra  n.  {k), 

"  The  truth  is  an  answer  to  the 
action,  not  because  it  negatives  the 
charge  of  malice,  &c.,  but  because  it 
shows  that  the  plaintiff  is  not  entitled 
to  recover  damages.  For  the  law  will 
not  permit  a  man  to  recover  damages 
in  respect  of  an  injury  to  a  character 
which  he  either  does  not  or  ought 
not  to  possess :  "  per  TJttledale,  J., 
H'Fkersony.  Daniels,  10  B.  &  C.  272. 

(«?)  Arg.,  9  B.  &  C.  644. 

(n)  Per  Littledale,  J.,  Haire  v.  Mil- 
son,  9  B.  &  C.  645. 

(o)  Per  Erie,  C.  J.,  Whiteley  v 
Adams,  15  C.  B.,  N.  S.,  414. 
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view  to  the  damages,  give  evidence  to  prove  or  disprove  the 
existence  of  a  malicious  motive  in  the  mind  of  the  publisher 
of  the  defamatory  matter ;  for  the  spirit  and  intention  of 
the  party  publishing  a  libel  are  fit  to  be  considered  by  a 
jury  in  estimating  the  injury  done  to  the  plaintiff  (p).  But 
in  such  an  action,  though  evidence  of  malice  may  be  given 
to  increase  the  damages,  it  never  is  considered  as  essential, 
"nor,"  remarks  Bayley,  J.  {q),  "ij^ there  any  inRtancftjjf__a. 
verdict  jor_a_defendant  on  the  ground  of  want  of  malice. 
Numberless  occasions  must  have  occurred  (particularly  in 
cases  where  a  defendant  only  repeated  what  he  had  before 
heard,  but  without  naming  the  author)  upon  which,  if  thali 
were  a  tenable  ground,  verdicts  would  have  been  sought  for 
and  obtained  ;  and  the  absence  of  any  such  instance  is  a, 
proof  of  what  has  been  the  general  and  universal  opinion 
ZyO  C  /^upon  the  point."  By  the  statute  6  &  7  Vict.  c.  96  (s.  2),  it 
j/  ^®'   lio^Gver,   enacted   (r),   that   in   an   action  for  a  libel'i 

contained  in  any  public  newspaper,  or  other  periodical 
publication,  it  shall  be  competent  to  the  defendant  to  plead 
that  such  libel  was  inserted  therein  **  without  actual  malice, 
and  without  gross  negligence ;  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity 
afterwards,  he  inserted  in  such  newspaper,  or  other" 
periodical  publication,  a  full  apology  for  the  said  libel,  or, 
if  the  newspaper  or  periodical  publication  in  which  the  said 
libel  appeared  should  be  ordinarily  published  at  intervals 
exceeding  one  week,  had  offered  to  publish  the  said  apology 
in  any  newspaper  or  periodical  publication  to  be  selected  by 
the  plaintiff  in  such  action  ;  "  and  by  the  same  statute  it  is 


{p)  Pearson  v.  Lemaitre,  5  M.  &  Gr. 
719,  720.  Evidence  as  to  the  circum- 
stances under  which  the  libel  was 
published,  or  as  to  the  character  of  the 
plaintiff,  cannot  be  given  with  a  ^iew 
to  mitigation  of  damages  by  a  defen- 
dant who  docs  not  assert  tfie  truth  of 
the  libel,  unless  seven  days   at  least 


before  the  trial  he  furnishes  the  plain- 
tiff with  particulars  of  such  eridBnce: 
Order  \x\\\.  Rule  37. 

(^)  Judgm.,  Bromage  v.  Pro$»er,  4 

B.  &  C.  257. 

(r)  See   Chadwick  v.   Herapath,  3 

C.  B.  885  ;  8  &  9  Vict.  c.  75 ;  O'Brien 
V.  Clement,  15  M.  &  "W.  435. 
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ler  provided,  that,  upon  filing  such  plea  as  aforesaid,  J^  y 

defendant  shall  be  at  liberty  to  pay  into  Court  a  sum 

.  iaioney  by  way  of  amends  for  the  injury  sustained  by  the 

lublication   of   the   libel   complained  of  (s).      And  under   cT^ 

ection  1  of  this  statute,  the  defendant  may  in  any  action 

)r  defamation,  after  notice  in  writing  of  his  intention  so  to 

duly   given   to   the  plaintiif  at   the   time  of  filing  or 

elivering   the   plea,   give    in    evidence   in   mitigation   of 

amages  that  he  made,  or  offered  an  apology  to  the  plaintiff 

)r  such   defamation   before   the    commencement    of    the 

stion,  or  as  soon  afterwards  as  he  had  an  opportunity  of 

oing  so,  in  case  the  action  shall  have  been  commenced 

efore  there  was  an  opportunity  of  making  or  offering  such 

pology.     Evidence  in  mitigation  of  damages  to  the  effect    ^w 

lat  the  plaintiff  has  already  recovered  (or  has  brought 

3tions  for)  damages,  or  has  derived  or  agreed  to  receive 

)mpensation  in  respect  of  a  libel  or  libels  to  the  same 

arport  or  effect  as  the  libel  in  respect  of  which  action  is 

fought,   may   be   given   when   such   action  is   against  a 

swspaper  (51  &  52  Vict.  c.  64,  s.  6). 

In  general,  then,  our  law  considers  the  publication  of 

atement,  which  is  false  in  fact  and  injurious  to  the  charac- 

r  of  another,  as  malicious,  unless  it  be  jirivileged,.    If  made[ 

ader  circumstances  entitling  it  to  be  so  considered,  the 

icasion  itself  'prevents  the  in^ercnce_  of  malice  which  the 

w  would   draw   in   the   case   of   an   unauthorised   com- 

unication,  and  affords  a  qualified  defence  in  the  absence  of 

kl  malice  (t).  To  present  this  doctrine  under  a  some- 
different  form,  our  law  will  permit  the  inference  of 
aUce  raised  by  the  publication  of  libellous  matter  to 
3  rebutted  by  proof  of  circumstances  showing  that  the 

See  Jones  v.  Mackie,  L.   E.   3  Cook   v.    JFildes,    5    E.    &    B.    328, 

1 ;   Laj'one  v.  Smith,  3  H.  &  N.  following  Tuson  v.  Evans,  12  Ad.  &E. 

15  &  16  Vict.  c.  76,  s.  70.  733 ;  Hemmings  r.   Gasson,  E.  B.  & 

Toogoody.  Spyring,\Cx.'iSL.Sc'Si.  E.   346,    and  cases  post;    Davies  \. 

Darby  v.  Ouseley,  1  H.  &  N.  1 ;  Smad,  L.  E.  5  Q.  B.  608. 
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statement  complained  of  was  privileged ;  but  this  defenc 
may  itself  be  rebutted  or  altogether  neutralised  by  proof  ( 
actual  express  malice  (u).  "  The  rule,"  said  Lord  Camphd 
C.  J.  {x),  "  is  that  if  the  occasion  be  such  as  repels  the  prt 
sumption  of  malice,  the  communication  is  privileged,  and  th 
plaintiff  must  then,  if  he  can,  give  evidence  of  malice.  If  h 
gives  no  such  evidence,  it  is  the  office  of  the  Judge  (^)  to  aa 
that  there  is  no  question  for  the  jury,  and  to  direct  a  nonsui 
or  a  verdict  for  the  defendant."  If,  however,  at  the  close j 
the  plaintiffs  case  there  is  any  evidence  which  would  warrar 
the  jury  in  inferring  actual  or  express  malice,_the  Juda 
cannot  withdraw  the  case  from  thein  (^). 


Tests  of  actual  malicehave~Been  thus  indicated — "  If 
man  is  proved  to  have  stated  that  which  he  knew  to  be  falsi 
no  one  need  inquire  further.  ...  So  if  it  be  prove 
that  out  of  anger  or  for  some  other  wrong  motive  ii 
defendant  has  stated  as  true  that  which  he  does  not  kn(r 
to  be  true,  and  he  has  stated  it  whether  it  is  true  or  no^ 
recklessly,  by  reason  of  his  anger  or  other  motive,  the  jur 
may  infer  that  he  used  the  occasion,  not  for  the  reaso  fj 
which  justifies  it,  but  for  the  gratification  of  his  anger  c 
other  indirect  motive  "  (a). 

In  illustration  of  the  preceding  remarks,  I  may  obsenr 
that  a  character  bond  fide  given  to  a  servant  of  any  descrij 
tion  is  deemed  a  privileged  communication,  because  it  j 
for  the  advantage  of  the  public,  and  of  honest  servanl 
generally,  that  characters  should  be  freely  given  ;  in  giviii 
a  character  accordingly,  bond  fides  is  to  be  presume( 
Even  though  the  statement  complained  of  as  defamatoii 


(m)  See  Clarke  v.  Moli/neux,  3  Q.  B. 
D.  237. 

[x)  Taylor  v.  Haickins,  16  Q.  B. 
321 ;  Somerville  v.  Hatckitis,  10  C.  B. 
o83;  Harris  v.  Thompson,  13  C.  B. 
333.  SeeKelli/  t,  Partitigtott,  4  B.  & 
Ad.  700 ;  JFeatlterston  v.  Hawkins, 
T.  B.  110;  Wright  v.  JFoodffate,  2 
Cr.  M.  ic  R.  573. 


(y)  See  Spill  v.  Maule,  L.  R.  4  E 
232  ;  Lawless  v.  Anglo-Egyptian  (k 
ton,  ^e.,  Co.,  L.  R.  4  Q.  B.  162. 

(;)  Jafkson  v.  Hopperton,  16  C.  i 
X.  S.,  829  ;  Froctor  v.  TFebster,  I 
Q.  B.  D.  112. 

(«)  Per  Brett,  L.  J.,  Clarke  r.  Mol 
neas,  3  Q.  B.  D.  247. 
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jhould  be  untrue  in  fact,  the  master  will  be  held  justified 
ly  the  occasion  in  making  that  statement,  unless  it  can  be 
ihown  to  have  proceeded  from  a  malicious  mind  ;  as,  for 
ixample,  if  the  statement  were  proved  to  have  been  false 
p  the  knowledge  of  the  party  making  it,  or  if  the  master 
i_A.ntonly  and  capriciously  volunteered  to  make  a  statement 

jjilfinna  to  t.hp.  sftrvRnf.  (b). 

Again,  a  master  has  clearly  a  right  to  charge  his  servant 
Mil  fide  for  any  supposed  misconduct  in  his  service,  and  to 
live  him  admonition  and  blame ;  and  the  simple  circum'stance 
E  the  master  exercising  this  right  in  the  presence  of  another 
ill  not  of  necessity  take  away  from  him  the  protection  of  the 
,w.     Should  it,  however,  appear  in  evidence  that  an  oppor- 
mity  had  been  sought  for  making  such  charge  before  third 
Brsons  when  it  might  have  been  made  in  private,  this  fact 
one  would  be  strong  in  proof  of  a  malicious  intention,  and 
ight  deprive  the  master,  if  sued  for  defamation  by  his  ser- 
j-mt,  of  that  immunity  which  the  law  allows  to  a  statement 
ich  as  supposed  when  made  with  honesty  of  purpose  (c). 
The  existence  of  malice  may  be  satisfactorily  established 
a  vast  variety  of  ways.     Thus  proof  of  a  long  practice  of 
jelling  the  plaintiff  would  be  evidence  to  show  that  the 
^fendant  was  actuated  by  malice  in  the  particular  publica- 
eomplained  of,  and  that  it  did  not  take  place  through  care- 
less or  inadvertence ;  and  the  more  nearly  the  evidence 
^roaches  to  proof  of  a  systematic  practice  of  libelling,  the 


ii. 

Y^jpountain  v.  Boodle,  3  Q.  B.  11, 

\^g^  Williams,  J.,  13  C.  B.  352  ; 

\^Wightinan,  J.,  Gardner  v.  Slade, 

'   B.  801  ;  Rogers  v.  Clifton,  3  B. 

'>S7  ;  Child  v.  AJfleck,  9  B.  &  C. 

i06  (citing  per  Lord  Mansfield, 

.    Edmonson   t.    Utevenson,   Bull 

i'-    8) ;    per   Lord   Ellenborough, 

'..  1  B.  &  Aid.  239,  240. 

^'  hen  the  master  volunteers  to  give 

aracter,  stronger  evidence  will  be 

!  to  show  that  he  acted  bona  fide 

1  in  the  case  where  he  has  given  the 

racter  after  being  required  so  to  do : 

';.C.L. 


per  LittUdale,  J.,  Pattison  v.  Jones,  8 
B.  &  C.  586 ;  Coxhead  v.  Richards, 
2  C.  B.  597,  601,  610  ;  Bennett  v. 
Beacon^  2  C.  B.  628. 

{e)  Sonterville  v.  Sawkins,  10  C.  B. 
583;  Taylor  v.  Sawkins,  16  Q.  B. 
308;  Jackson  v.  Hopperton,  16  C.  B., 
N.  S.,  829 ;  Toogood  v.  Spyring,  1  Cr. 
M.  &  R.  181. 

The  transmission  unnecessarily  byj 
post-office  telegram  of  libellous  matter! 
which  would  have  been  privileged  if  sent  1 
in  a  sealed  letter  avoids  the  privilege  : 
Williamson  v.  Freer,  L.  R.  9  C.  V.  393.  I 

3i 
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more  convincing  will  it  be.  The  circumstance,  that  the  oth« 
libels  are  more  or  less  frequent — more  or  less  remote  fron 
the  date  of  the  publication  of  that  in  question — will  affec 
merely  the  weight,  not  the  admissibility,  of  the  evidence  ((i) 

In   cases  such  as  have  latterly   been  specified,  malio 
might  properly  be  inferred  by  a  jury  to  have  actuated  ih 
party  publishing  the  alleged  libel.      "WTiere,  however,  th 
circumstances  under  which  a  particular  communication  i 
made  are  consistent  with  either  the  presence  or  the  absenc  » 
of  malice  it  will  be  incumbent  on  the  plaintiff  to  prov  ,• 
malice  in  order  that  he  may  successfully  sue  for  libel ;  an  ^ 
where   the   circumstances   do  not  present   any  justifiaW 
occasion  for  writing  and  publishing  the  defamatory  mattil 
the  communication  is  said  not  to  be  privileged  (e).  i 

The  question,  however,  still  demands  our  attentiot 
Under  what  circumstances  will  a  communication  prim 
facie  libellous  be  deemed  in  law  to  have  been  privileged 
'  It  will  be  so  when  made  bond  fide  by  the  party  charged  i 
the  performance  of  some  social  or  moral  duty  (/) ;  or  i 
the  conduct  of  his  own  affairs,  and  with  a  fair  and  reasor 
able  hope  of  protecting  his  own  interest  in  a  matter  whei 
it    is   concerned   ig)  ;^  or   where  there  is  a  correspondin 


(cTj  Per  Parke,  B.,  delirermg  the 
opinion  of  the  Judges  in  Barrett  v. 
Long,  3  H.  L.  Ca.  414. 

See  also,  as  to  proof  of  malice,  Brine 
V.  Bazalgette,  3  Exch.  615 ;  Gilpin  v. 
Fowler,  9  Exch.  692 ;  Simpson  y. 
Hobituon,  12  Q.  B.  511;  Cook  \. 
WiUet,  5  E.  &  B.  328. 

"Matters  occurring  after  action  may 
be  g;iTea  in  evidence  to  enhance  the 
damages  as  showing  the  malice  of  the 
original  publication,  iast  as  a  repetition 
of  the  same  or  a  similar  libel  may  be :  " 
per  Pollock,  C.  B.,  Darby  t.  Ouselei/, 
1  H.  &  N.  9,  13. 

(e)  Per  Maule,  J.,  Wentnan  v.  Ash, 
13  C.  B.  846,  and  cases  cited,  p.  848. 

(/)  Clark  T.  Molyneux,  3  Q.  B.  D. 
237.  See  Stuart  v.  Bell,  (1891)  2 
Q.  B.  341  (C.  A.),  where  Lindley, 
L.  J.,  said,  at  p.  346,  "  The  reason  for 


holding    any    occasion    privileged 
common  convenience    and  welfare 
society,   and   it    is    obvious   that  s 
definite  line  can   be  so  drawn  i 
mark  off  with  precision  those  occasi* 
which    are    privileged,    and   sepan 
them  from  those  wmch  are  not." 

{g)  Judgm.  :  Toogood  t.  Spyrinf^  ■. 
Cr.  M.  &  R.  193  ;  Judgm.,  Somer«i 
T.  Satckint,  10  C.  B.  589;  per  Man 
J.,  13  C.  B.  846;  ffamon  v.  FalU 
App.  Cas.  247 ;  per  Parke,  J.,  Co, 
ayne  v.  ffodykiston,  5  Car.  &  P.  64 
Harrison  v.  Bush,  6  E.  &  B.  34 
Cook  v.  JFildes,  Id.  329  (distingui; 
able  from  LawUs*  v.  Auglo-Egypt' 
Cotton,  (fr.,  Co.,  L.  R.  4  Q.  B.  2' 
267);  Kershaw  v.  Bailey,  1  E^ 
743;  Hopwood  v.  Thorn,  8  C.  B.  2! 
Harris  v.  Tltompson,  13  C.  B.  3 
Ace.  per  WilUs,  J.,  Huntley  T.  Wa 
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\  interest  in  the  party  receiving  the  communication  (h) ;  and 
!  also  in  some  special  cases  which  will  hereafter  separately  be 
;  noticed. 

The  judgments  of  Tindal,  C.  J.,  and  Erie,  J.,  in  Coxhead 
|v.  Richards  (i),  deserve  careful  perusal  as  throwing  light  on 
'  this  subject. 

Reference  may  also  be  made  to  Blackhavi  v.  Pugh  (k),  as 
1  showing  under  what  circumstances  the  claim  to  privilege 
i.may  be  substantiated  on  the  ground  that  the  communica- 
'tion  complained  of  was  made  by  a  person  in  the  conduct  of 
his  own  affairs,  and  in  some  matter  wherein  his  interest 
[was  concerned.  The  facts  in  Blackham  v.  Pugh  were  very 
simple.  The  defendant  had  supplied  goods  to  the  plaintiff 
on  certain  credit,  before  the  expiration  whereof  the  plaintiff, 
meaning  to  retire  from  business,  employed  an  auctioneer  to 
'sell  his  stock  in  trade,  and  absented  himself  under  circum- 
istances  calculated  to  induce  the  belief  that  an  act  of  bank- 
ruptcy had  been  committed.  The  defendant  thereupon 
i^ave  notice  to  the  auctioneer  not  to  pay  over  to  the  plaintiff 
khe  proceeds  of  the  sale,  he  "having  committed  an  act  of 
(Dankruptcy."  This  communication  was  by  the  majority  of 
|ihe  Court  of  Common  Pleas  held  to  have  been  privileged, 
lis  having  been  made  by  the  defendant  in  the  conduct  of 
lis  own  affairs,  and  in  a  matter  which  concerned  his 
)\^-n  interest  (/). 

f'.  B.,  N.   S.,  517,  who  says  that  cient  that  the  maker  of  th6  statement 

'here  the  matter  is  -written  in  the  honestly  and  reasonably  believes  that 

ition  of  some  legal  or  moral  duty  the  person  to  whom  the  same  is  made 

u  self-defence,  and  the  thing  is  done  has  such  an  interest:  Sebditch  v.  Mac- 

'inestly  and  without  sinister  motive,  Ihvaine,  (1894)  2  Q.  B.  54  (C.  A.). 

nd  in  the  bonal  fide  belief  in  the  truth  (j)  2  C.  B.  569  ;  Hamon  v.  Falle,  4 

f  the  statement  at  the  time  of  making  App.  Cas.  247.     See  Beatson  v.  Sketie, 

."'the  law  declares  it  privileged.  5  H.  &  N.  838. 

.'0   Per  Erie,   C.    J.,    Whiteley  v.  {k)   2  C.  B.  611  ;  Davies  \.  Snead, 

"ns,   15  C.  B.,  N.   S.,  414  (which  L.  R.  5  Q.  B.  608,  611. 

"rds  with  Harrison  v.  Bush,  5  E.  [l)  As  to  the  question,  Under  what 

B.  344.  and  Toogood  v.  Spyring,  1  circumstances  will  a  communication  be 

'   M.  &  R.  181).     See  Fryer  t.  Kin-  privileged,  on  the  ground  of  duty  or  of 

fey,  15  C.  B.,  N.  S.,  422;  Croft  v  interest?  see  further  G't/jjm  v  Fowler, 

ens,  7  H.  X.  570.     It  is  not  suflB-  9  Exch.  615  ;  Wenman  v.  Ash,  13  C.  B. 

3i2 
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The  two  cases  of  Pullman  v-    TTHl  (in)  and  Boxsius 
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Gohlet  (n)  may  be  usefully  contrasted.  In  the  former  ; 
letter  containing  the  alleged  libel  was  dictated  to  a  short 
hand  clerk,  who  subsequently  wrote  the  letter  out.  Afte 
being  copied  by  an  ofl&ce-boy  in  a  copy-press,  it  was  sen 
addressed  to  the  plaintiffs,  and  was  opened  by  one  of  th 
plaintiffs'  clerks.  The  Court  of  Appeal  decided  that  ther 
was  publication  to  the  clerks  both  of  the  plaintiffs  an( 
defendants,  and  that  neither  occasion  was  privileged.  Ii 
the  latter  case,  a  solicitor  dictated  to  his  clerk  a  letter 
written  on  behalf  of  his  client.  The  letter,  which  containe' 
the  alleged  libel,  was  addressed  and  sent  to  the  plainti; 
after  having  been  copied  into  the  letter-book  by  anotht 
clerk.  The  publication  to  the  solicitor's  clerks  was  hel 
by  the  Court  of  Appeal  to  have  been  necessary  and  usua 
and  in  the  interest  of  the  client,  and  so  privileged. 

t*    Besides  cases  falling  within  the  rules  above  considere( 

'disparaging  communications  made  under  other  and  6u 
similar  circumstances  are,  on  grounds  of  policy  or  expf 
diency,  held  by  our  law  to  be  privileged.  Thus,  by  stat.  3^ 
4  Yict.  c.  9,  proceedings  civil  or  criminal  against  persons  £( 
the  publication  of  papers  printed  by  order  of  either  Houf 
of  Parliament  are  to  be  stayed  upon  delivery  of  a  certifical 
such  as  is  in  the  Act  mentioned,  properly  verified  by  afi 
davit,  setting  forth  that  they  were  published  by  the  ord< 
and  under  the  authority  of  Parhament. 

j'i  Again,  every  individual  has  a  right  to  comment  on  thoi 
acts  of  pubhc  men  or  matters  of  public  interest  (o)  whi< 
concern  himself  as  a  subject  of  the  realm,  if  he  do  notmal 

'  his  commentary  a  cloak  for  mahce  and  slander.  "  There 
no  doubt  that  the  public  acts  of  a  public  man  may  lawful 

836;  ffarris   v.    Thowptw,    Id.  333;  •      (o)  JFaton  \.  JTalter,  L.  R.  i  Q 

Blagg  v.   Sturt,   10  Q.   B.    8S9,    and  73 ;  Kelly  v.   Tinliiig,  L.  R.  1  U 

cases  cited  infra.  699 ;  Daria  v.  Duncan,  L.  B-  9  C. 

H  (1891)  1  Q.  B.  524  (C.  A.).  396,  399. 

(»)  (1894)  1  Q.  B.  842  (C.  A.). 
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made  the  subject  of  fair  comment  or  criticism,  not  only 
the  press,  but  by  all  members  of  the  public.     But  the 
^tinction  cannot   be  too  clearly  borne  in  mind  between 
Icomment  or  criticism  and  allegation  of  facts  such  as  that 
;  disgraceful    acts   have    been    committed,  or    discreditable 
language  used.     It  is  one  thing  to  comment  upon  or  criticise, 
jeven  with  severity,  the  acknowledged  or  proved  acts  of  a 
Ipublie  man,  and  quite  another  to  assert  that  he  has  been  guilty 
of  particular  acts  of  misconduct  "  (p).      There  is,  indeed,  a 
imaterial  distinction  between  publications  relating  to  public 
iand  to  private  persons  as  regards  the  question  whether  they 
ibe  libellous.      Criticism  may  reasonably  be  applied  to  a 
ipublic  man  in  a  public  capacity  which  may  not  be  applied 
to  a  private  individual.     But  any  imputation  of  wicked  and 
corrupt  motives  is  unquestionably  libellous,  whether  applied 
to  a  public  man  or  to  a  private  individual  (q).     Fair  and 
candid  criticism,  however  severe,  of  a  literary  work  is  like- 
wise privileged,  provided  there  be  not  mixed  up  with   it 
personal  abuse  of  the  author,  or  matter  unconnected  with 
his  work  defamatory  of  him  (?*)• 

,    Further,  within  the  class  of  privileged  communications  jP  j .  (j  /^ 
may,  as  a  general  rule,  be  included  the  publication  of  a  full,        ^  a 
fair,  substantially  correct  (s),  and  unvarnished  account  (f)  / 

of  what  passed  in  a  public  Court  of  Justice  {iC),  not 
being  mixed  up  with  ex  jjarte  statements  or  injurious  com- 
ments {x).    To  this  rule  there  are,  indeed,  exceptions ;  ex.  gr., 

ip)  Per  curiam,  Davis  v.  Shepstom,  C,  6  B.  &  S.  340. 

App.  Cas.  187,  190.  (t)  Stiles  v.  Noakes,   7  East,  493 ; 

/)    Per    Parke,    B.,    Parmiter  v.  Duncan  v.  Thwaites,  3  B.  &  C.  556  ; 

jjland,    6    M.    &   W.    108.      See  see  M'Gregor  v.  Thwaites,  Id.  24. 

■hercoJe  v.  Miall,  15  M.  &  W.  319,  {u)   See  By  alls  v.  Leader,  L.  R.  1 

Ex.  296.     See  51  &  52  Vict.  c.  64, 

' )  Carr  \.  Sood,  1  Camp.  354,  n.  ;  s.  3. 

R.  R.  701 ;   Tabart  v.   Tipper,  Id.  {x)  Saunders  v.  Mills,  6  Bing.  213  : 

;  Green  \.  Chapman,  4  Bing.  N.  C.  Delegal  v.  Highley,  3  Bing.  N".  C.  950, 

Paris  v.  Levy,  9  C.  B.,  X.  S.,  342 ;  960.     The  publication,  without  malice, 

■phell  V.  Spottiswoode,  3  B.  &  S.  of  a  fair  and  accurate  report  of  pro- 

:  approved  mMerivale  v.  Carson,  20  ceedings  ex  parte  before  magistrates  in 

B.  JD.  275.  open  Court,   is  pri\-ileged  :    cf.  Leivis 

\s)   Alexander  v.  Xorth- Eastern  R.  v.  Levey,  E.  B.    &  E.  537;    Usill  v. 
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matters  may  appear  in  a  Court  of  justice  having  so  immoral 
a  tendency,  or  being  so  injurious  to  the  character  of  an 
individual,  that  their  pubhcation  could  not  be  tolerated  (.«/)• 
I  "  The  only  case,"  says Littledale,  J.  {z),  "in  which  an  editor 
I  of  a  newspaper  can  justify  a  libel  on  the  ground  that  ii 
contains  an  account  of  a  trial,  is  where  he  really  gives  it 
true  and  accurate  report  of  it ;  jjnd  even  in  that  casfi  it  wff| 
be  for  the  Court  to  consider  whether  it  was  lawful  tj 
publish  it." 

The  publication  in  a  newspaper  of  a  report  of  proceed- 
ings at  a  meeting  of  poor-law  guardians  when  ex  parte 
charges  of  misconduct  against  the  medical  officer  of  the 
union  were  made  is  not  privileged  by  the  occasion  (a). 
$  k  fair  and  accurate  report  published  in  any  newspaper 
of  the  proceediugs  of  a  public  meeting  (6),  or  of  any  meet- 
ing (except  where  neither  the  public  nor  any  newspaper 
reporter  is  admitted)  of  certain  bodies,  including  vestries, 
town  councils,  school  boards,  boards  of  guardians,  may  be 
privileged  by  virtue  of  the  Law  of  Libel  Amendment 
Act,  1888  (51  &  52  Vict.  c.  64,  s.  4).  Such  report  is  privi- 
leged unless  made  or  published  maliciously,  provided  that 
the  matter  is  neither  blasphemous  nor  indecent  and  is  01 
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Halet,  3  C.  P.  D.  319;  Kimber  v. 
The  Press  Association,  (1893)  1  Q.  B. 
65  (C.  A.).  Anda  report  of  the  judg- 
ment only  will  be  privileged,  if  pub- 
lished bon&  fide  and  without  malice: 
Jfacdout/all  y.  Kn  iff  fit,  17  Q.  B.  D. 
636.  As  to  whether  a  verbatim  report 
of  a  Judge's  judgment  is  necessarily 
privileged,  see  Macdougall  v.  Knight, 
14  App.  Cas.  194  (aflirming  S.  C.  at 
17  Q.  B.  D.  636  on  other  grounds), 
at  p.  200,  per  Lord  Hai«bury,  L.  C. 

(V)  Hoare  v.  Siherlock,  9  C.  B.  20  ; 
Hint  V.  Pike,  4  B.  &  C.  473,478-480. 
In  R.  V.  Carlile,  3  B.  &  Aid.  161, 171, 
22  E.  E.  333.  Best,  J.,  states  the  rule 
above  laid  down,  with  this  qualification, 
that  "what is  contained  in  the  publica- 
tion must  be  neither  defamatory  of  an 
individual,  tending  to  excite  disaffection, 
nor  calculated  to  offend  the  morals  of 


the  people."  See  P.  v.  Creevey,  1  M. 
&  S.  273,  n. ;  14  R.  R.  427 ;  Jndgm., 
E.  B.  &  E.  553. 

(z)  Flint  V.  Pike,  4  B.  &  C.  484. 

(a)  Purcell  v.  Sowler,  2  C.  P.  D. 
215.  See  Boris  v.  Shepstoue,  H  /~~ 
Cas.  187.  Such  a  publicati 
now  be  privileged ;  see  51  &  ' .  n  - 
c.  64,  8.  4.  The  privilege  attaching  to 
the  statements  of  a  member  of  th< 
board  relative  to  a  person  who  bad 
been  a  servant  of  the  board  is  noi 
destroyed  by  the  presence  of  reporters 
Pittard  V.  Oliver,  (1891)  1  Q.  B.  47^ 
(C.  A.). 

(6)  I.e.,   a  meeting  bon&   fide  am 
lawfully  held  for  a  lawful    purpo^f 
and  for  the  furtherance  or  di>'     ■ 
of    any    matter    of    public    c 
whether    the    admission    thei-  • 
general  or  restricted :  Id.  s.  4. 
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)ublic  interest,  and  provided  the  defendant  has  not  refused 
0  insert  in  the  newspaper  in  which  the  report  complained 
)f  appeared  a  reasonable  letter  or  statement  of  explanation 
)r  contradiction. 

A  judicial  officer,  as  formerly  stated,  is  privileged  (c).  And 
10,  on  grounds  of  public  policy,  is  a  superior  officer  in  mili- 
ary or  naval  command  who  in  the  course  of  duty  publishes 
t,  report  reflecting  on  the  character  of  a  subordinate  officer 
mder  his  orders  {d).  A  counsel,  moreover,  entrusted  with 
jhe  interests  of  others,  and  speaking  from  their  information, 
lor  the  sake  of  public  convenience,  is  privileged  in  comment- 
ing fairly  and  bond  fide  on  the  circumstances  of  the  case 
[;onfided  to  him  and  in  making  observations  on  the  parties 
poncerned  and  their  instruments  or  agents  in  bringing  it 
jnto  Court  (e).  But,  though  such  may  be  the  duty  of 
'.counsel,  and  though  it  may  be  incumbent  on  him  to  state 
(acts  injurious  to  the  characters  of  individuals,  if  he  speak 
•.onscientiously,  according  to  his  instructions,  it  does  not 
oUow  that  others  will  be  privileged  in  printing  and  publish- 
ing what  he  says  ;  for  as  to  them  the  reason  of  the  privi- 
ege,  which  is  the  advancement  of  public  justice,  does  not 
ipply.  They  may  consequently  be  required  to  prove  the 
ruth  of  the  imputations  complained  of  (/),  or,  at  all  events, 
0  show  that  the  publication  contains  a  full  and  accurate 
-ccount  of  the  proceedings  which  it  professes  to  report  {g). 
lAd  it  has  never  yet  been  decided  that  counsel  "  would  not 
le  subject  to  an  action  for  words  spoken  even  during  the 
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,  ,  Ante,  p.  104  ;  Scott  \.  Stansfeld, 
'.  B.  3  Ex.  220 ;  Thomas  t.  Churton, 
B.&S.  475. 

Dawkins  \.  Lord  Paulet,  L.  E. 

B.  94,  102,  c\tmg  Sutton  v.  John- 

,  1  T.  R.  493 ;  1  E.  R.  257. 

Hodffwn    V.     Scarlett,     1    B.    & 

■^32,  240;  19  R.  R.  301  ;  S.   C, 

l"lt,  X.  P.  C.  621  ;  and  see  the  note, 

'•    626;    Needham  v.    Bowling,    15 

•  -T.  C.  P.  9  ;  Brooke  v.  Montague, 


Cro.    Jac.    90  ;    Fairman   v.    Ives,    5 
B.    &  Aid.    645;    24    R.    R.     514 
Doi/k  V.  O'Doherti/,  Car.  &  M.  418 
Mackaij   V.   Ford,   5   H.   &   X.   792 
Munster  v.   Lamb,   11   Q.  B.   D.  588 
(followed    and    approved,    Pedley     v. 
Morris,  61  L.  J.  Q.  B.  21). 

(/)  Per  Bayley,  J.,  Lewis  v.  Walter, 
4  B.  &  Aid.  613;  23  R.  R.  415. 

[g)  Belegalx.  Highleg,  3  Bing.  N.  C. 
950. 
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conduct  of  a  case,  if  the  words  were  irrelevant,  m 
and  spoken  with  express  malice  "  (//). 
/"»  A  member  of  either  House  of  Parliament  is  privileged 
there  making  reflections  on  individuals ;  but  this  privile< 
does  not  extend  to  him  or  to  any  other  person  in  publishii 
the  defamatory  speech  (i) .     It  was  formerly  no  ground 
privilege  for  the  publication  of  matter  defamatory  of  e 
individual  that  the  libel  was  contained  in  a  fair  report  i 
a  newspaper  of  what  passed  at  a  public  meeting  (k).     Bi 
now,  as  already  stated,  it  may  be  by  virtue  of  s.  4  of  tl 
Law  of  Libel  Amendment  Act,  1888. 
/  An  action  will  not  lie   against   a   person  who  in  tl 
course  of  a  cause  gives  evidence  (0  or  makes  an  affida\ 
containing  matter   scandalous,  false,   and   malicious  co: 
cerning  the  complainant  (m).     Nor  will  an  action  lie  l 
defamatory  words  spoken  in  the  course  of  litigation  whic 
are  relevant  to  that  litigation  (n). 

From  what  has  been  said  we  may  infer,  as  was  observt 
by  KeUy,  C.  B.  (o),  that  there  are  various  distinct  class 
of  cases  to  which  the  doctrine  of  privilege  has  been  he 
applicable. 

/C  The  first  of  these  classes  includes  cases  like   Harrisi 
V.  Bush  ip),  where  the  communication  complained  of 
defamatory  was  addressed  to  one  in  authority  with  a  vi( 
to  the  institution  of  judicial  proceedings. 
]  The  second  class  of  cases  where  the  defence  of  privile 


(A)  Per  Lord  CoUHdge,  C.  J.,  Sea-  {I)  Seaman  v.  Netherelift,  2  C. 

man  v.  Netherelift,   1  C.  P.  D.  546  D.  63. 

(where  the  cases  as  to  privilege  in  an  (m)  Henderson  v.  Broomheai,  4 

action  for   defamation  are  reviewed);  &  N.  569,  recognising  Revit  v.  S»i 

Goffin  T.  Donnelh/,  6  Q.  B.  D.  307.  18  C.  B.  126. 

(t)  B.   V.   Lord  Abingdon,    1    Esp.  («)  Per  Erie,  J.,  4  II.  &  N.  6'> 

226;  6  R.  R.  733  ;  Ji.  v.   Creevey,  1  per  Jeriis,  C.  J.,  and   JFilleg,  J..  ' 

M.  &   S.    273,   n.;  14   R.   R.   427;  C.B.  141,143;  Seamany.Neth*rel, 

Holt,  N.   P.  C.  621.     See  per  Lord  2  C.  P.  D.  63. 
Campbell,  C.  J.,  7  E.  &  B.  233;  Ex  {o)  Dickeson  v.   Silltard,  L.  R '  ' 

parte  Waaon,  L.  R.  4  Q.  B.  573.  Ex.  82,  83. 

(A)  Davison  v,  Duncan,  7  £.  &  B.  ( o)  5  E.  &  B.  344. 

229 ;  Fopham  v.  Pickbum,  7  H.  &  N.  89 1 . 
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has  prevailed  "is  that  of  military  offences  where  a  Court 

-^f  inquiry  into  alleged  misconduct  is  either  being,  or  about 

be,  held ;   and    a  communication  made   either   to   the 

urt  or  before  the  Court  is  held,  with  a  view  of  assisting 

liie  Court,  is  held  privileged   because  the   proceedings,  if 

mot  strictly  judicial,  are  in  the  iiature  of  judicial  proceedings, 

;  and  it  is  the  duty  of  every  one  concerned  to  give  informa- 

jtion  which   may  assist  in  the  proper  prosecution  of  the 

inquiry"  {q).     "The  policy  of  the  law  covers,  and  rightly 

^covers,  such   information  with  privilege."     The  principle 

lis  that  "  public  policy  requires  that  witnesses  should  give 

itheir  testimony  free  from  any  fear  of  being  harassed  by  an 

■action  on  an  allegation,  whether  true  or  false,  that  they 

acted  from  malice  "  (r). 

i^"The  third  class  of  privileged  communications  is  of  a 

idifferent  nature,  and  consists  of  cases  where  the  defendant 

makes  a  defamatory  statement  to  some  one  who  applies  to 

ihim  for  information,  and  to  whom  he  has  a  moral  or  social, 

jif  not  a  legal,  duty.     The  most  familiar  instance  is  that  of 

jgiving  a  character  to  a  servant,  where  a  libel  if  bond  fide 

■published,  and  without  express  malice,  is  shielded.     Other 

leases  might  be  put,  for  example,  a  statement  made  by  one 

jmember  of  a   vestry  or   club   defamatory  of   another   to 

(persons  who   had   an   interest   in  hearing   it "    (s).     The 

priQciple    upon    which    such   cases   are   founded  is  "an 

universal    one :    that    the    public   convenience    is    to   be 

preferred  to  private  interests,  and  that   communications 

■lich  the  interests  of  society  require  to  be  unfettered  may 

,  uirly  be  made  by  persons  acting  honestly  without  actual 

K 

^n  Bawkins  v.  Lord  Rokeby,  L.  R. 

PR  B,  255  ;  S.C.,  affirmed  L.  R.  7 

it;  L.  744 ;  Bawkins  v.  Lord  Faulet, 

'■•  R.  5  Q.  B.  94  ;   Beatson  v.  Skene, 

T.  &  X.  838. 

)  Per  Kelhj,  C.   B.,  Baivkins  v. 

■/  Jiokebi/,  L.  R.  7  H.  L.  753 ;  et 

•iJe  per  Lord  Penzance,  Id.  755,  756. 


(s)  Harrison  v.  Bush,  5  E.  &  B. 
344,  distinguished  in  Bickeson  v.  Hil- 
liard,  L.  R.  9  Ex.  84. 

Cases  falling  within  the  class  above 
specified  are  enumerated  by  TFill^,  J. : 
Hen  wood  v.  Harrison,  L.  R.  7  C.  P. 
621  et  seq.,  as  to  which  case  see 
Merivale  v.  Carson,  20  Q.  B.  D.  275. 
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I  malice,  notwithstanding  that  they  involve  relevant  com- 
Iments  condemnatory  of  individuals  "  (t). 
Pubiicatiou.  Publication  of  a  libel  must  be  proved  in  order  that  an_ 
action  for  it  may  be  sustainable.  A  libel  may  be  *  published ' 
in  various  ways,  ex.  gr.,  by  reading  it  aloud  {u),  by  selling 
it  (x)  or  distributing  it  gratis,  by  sending  it  by  post  or 
otherwise  to  any  third  person,  or  through  the  medium  of 
an  agent,  who  is  authorised  or  requested  to  publish  it  {y)..\ 
Publication  is  "the  making  known  the  defamatory  matter 
after  it  has  been  written  to  some  person  other  than  the 
person  of  whom  it  is  written  (z).  A  paper  containing 
libellous  matter  may,  moreover,  be  published  without  any^; 
actual  manifestation  of  its  contents,  in  like  manner  as  an 
individual  publishes  an  award  without  reading  it  to  the 
parties  who  have  submitted  to  his  arbitration,  or  a  will 
without  declaring  its  contents  to  those  to  whom  he  makes 
the  publication.  In  the  case  of  a  libel,  '  publication,'  it  has 
been  said  (a),  is  nothing  more  than  doing  the  last  act  for 
the  accomplishment  of  the  mischief  intended  by  it."  The 
'moment  a  man  delivers  a  libel  from  his  hands,  and  ceases 
to  have  control  over  it,  there  is  an  end  of  his  locus  -pcenite.ntia ; 
the  injuria  is  complete,  and  the  libeller  may  be  called  upon 
to  answer  for  his  act  (6). 


(0  Per  Willcs,  J.,  L.  E.  7  C.  P. 
622  :  see  Waller  v.  Loch,  7  Q.  B.  D. 
619 ;  7/(7/ V.  HarLBavis,  21  Ch.  D.  798. 

(")  Vet  Abbott,  C.  J.,  4  B.  &  Aid.  160. 

What  is  snfiicient  e^-idence  of  publi- 
cation ?  Fnjer  v.  Gathercole,  4  Exch. 
262  ;   Cook  v.  Ward,  6  Bing.  409. 

The  Newspaper  Libel  and  Registra- 
tion Act,  1881,  was  passed  with  a  view 
of  facilitating  the  proof  of  publication 
a  libel  contained  m  a  newspaper  (see 
».  15).  Formerly  provision  was  made 
by  6  &  7  Will.  4,  c.  76,  ss.  6,  8. 
See  Duke  of  Brunswick  v.  Harmer, 
19  L.  J.  Q.  B.  20. 

{x)  Ab  to  the  liability  of  a  vendor 
of  newapapers,  see  Emmons  v.  Pottle, 
16  Q.  B.  D.  354. 

(y)  See  Parkts  v.  Preseott,  L.  R.  4 


Ex.  169.  In  Reg.  v.  Holbrook,  4  Q. 
B.  D.  42,  cited  post,  the  proceeding 
was  by  criminal  information. 

(;)  Per  Lord  Esher,  M.  R.,  PuU- 
man  v.  Hill,  (1891)  1  Q.  B.  524 
(C.  A.),  at  p.  527,  a  letter  dictated  to 
a  shorthand  clerk  and  received  by  a 
clerk  of  the  plaintiff's  firm. 

(a)  Per  Best,  J.,  R.  v.  Burdett,  4 
B.  &  Aid.  126 ;  23  R.  R.  284  ;  per 
Abbott,  C.  J.,  Id.  160. 
I  (b)  Per  Holroyd,  J.,  4  B.  &  Aid. 
143,  who  observes,  that  "in  5  Rep. 
126  a,  it  is  laid  down  that  a  scandaloM 
libel  may  be  published  traditione,  when 
the  libel  or  any  copy  of  it  is  delivered 
over  to  scandalise  the  party.  So  that 
the  mere  delivering^ver^orpar<^''"i;  yjth 


thp  libel  with  that  intont  is  dpi'nial  n 
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TO  THE   REPUTATION. 

The  making  of  a  libel  known,  then,  to  any  individual 
other  than  the  party  libelled,  amounts  indisputably  in  law 
to  a  publishing  of  the  libel  (c).  Even_the_addrfiaaingJaihe ' 
^^ifg  ft.  Iftf.tpr  pmitaining  libellous  matter  reflecting  on  her 
husband  is  a  publicatiQQ__(f?).  And  in  an  action  for  libel  it 
is  no  justification  that  the  libellous  matter  was  previously 
published  by  a  third  person,  and  that  the  defendant,  at  the 
itime  of  his  publication  of  it,  disclosed  the  name  of  thatl 
person,  and  believed  all  the  statements  contained  in  the] 
hbel  to  be  true  (e).  In  pleading  to  an  action  for  libel  it  is 
not  competent  to  the  defendant  to  deny  generally  in  his 
statement  of  defence  that  he  wrote  and  published  the  same 
falsely  and  maliciously,  as  alleged.  He  must  further  set  out 
the  facts  upon  which  he  relies  either  to  show  justification 
or  privilege  (/) . 

Assuming  that  on  the  trial  of  an  action  for  libel  proof 
has  been  duly  given  of  the  alleged  libel,  and  of  its  publi- 
cation, what,  it  may  be  asked,  are  the  respective  functions  \\ 
of  the  Judp;e  and  jnry  in  regard  to  the  matter  before  them  ? 
The  question  "whether  libel  or  no  libel  is  for  the  jury, 
unless  a  question  of  privileged  communication  arises"  (g). 
It  has,  however,  long  been  the  practice  for  the  Judge  inj 
such  cases  first  to  give  a  legal  definition  of  the  tort  charged' 
against  the  defendant,  and  then  to  leave  it  to  the  jury  to 
say  whether  the  facts  necessary  to  constitute  that  offence 
are  proved  to  their  satisfaction.  It  is  the  Judge's  duty  also 
to  determine  whether  or  not  a  written  statement  is  capable 
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ablishing^'  It  is  an  uttering  of  the 
_  —  and  that  I  take  io  be  the  sense  m 
vhich  the  word  '  publishing '  is  'used 
iA  law.  Though,  in  common  parlance. 
that  word  may  be  confined  in  its  mean- 
ing to  making  the  contents  known  to 
the  public,  yet  its  meaning  is  not  so 
limited  in  law."  See  Griffiths  v.  Leicis,, 
7Q.  B.  61.  ' 

[c]  See  previous  note.  But  the  de- 
feudant's  showing  the  libel  to  his  wife 


has  been  held  no  evidence  of  publi- 
cation :  Wennhak  v.  Morgan,  20  Q. 
BTir.  635. 

(rf)    Wemnan  v.  Ash,  13  C.  B.  836. 

{e)  Tidman  v.  Ainslie,  10  Exch.  63  ; 
Watkin  v.  Rail,  L.  E.  3  Q.  B.  396, 
which  was  an  action  for  slander. 

(/)  Belt  V.  Lawes,  51  L.  J.  Q.  B. 
359. 

{g)  Per  Williams,  3.,  Paris  y.  Levy, 
9  C.  B.,  N.  S.,  352. 
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of  being  libellous  (/t),  and  whether  or  not  an  alleged  libel 
is  capable  of  the  meaning  ascribed  to  it  by  an  innuendo, 
though  where  he  is  satisfied  of  that  it  must  be  left  to  the 
jury  to  say  whether  the  publication  in  question  has  the 
meaning  so  ascribed  to  it  (i),  or  was  levelled  at  the 
plaintiff  (k). 

We  have  seen  (l)  that  a  publication  without  justification 
or  lawful  excuse  which  is  calculated  to  injure  the  reputation 
of  another,  by  exposing  him  to  hatred,  contempt,  or  ridicule, 
is  a  libel.  Whether  the  particular  publication  which  is  the 
subject  of  inquiry  is  of  that  character,  and  would  be  likely  to 
produce  that  effect,  is  a  question  upon  which  a  jury  is  to 
exercise  their  judgment,  and  to  pronounce  their  opinion  as 
a  question  of  fact.  The  Judge,  as  a  matter  of  advice  to 
them  in  deciding  that  question,  may,  indeed,  give  his  own 
opinion  as  to  the  nature  of  the  publication  complained  of, 
but  is  not  bound  to  do  so  as  a  matter  of  law  (m). 

Where  the  words  relied  on  as  libellous  are  not  so  in  their 
primary  meaning,  the  onus  will  lie  upon  the  plaintiff  to 
establish  clearly  by  evidence  their  secondary  and  defama- 
tory meaning.  In  an  important  case  the  facts  were  as 
follows : — The  defendants  occasionally  received  in  pay- 
ment from  their  customers  cheques  on  various  branches 
of  a  bank,  which  the  bank  cashed  for  the  convenience  of 
the  defendants  at  a  particular  branch.    After  a  quarrel  witli 


(A)  See  Fiaij  v.  Frai/,  17  C.  B., 
N.  S.,  603. 

(i)  Sturt  V.  Blaffff,  10  Q.  B.  906, 
908  ;  S.  C,  Id.  899 ;  £arrett  v.  Zmff, 
3  H.  L.  Ca.  395  ;  Babonneaii  v.  Far- 
rell,  15  C.  B.  360. 

(k)  Mery wether  v.  Turner,  7  C.  B. 
251.  See  Le  Fanu  v.  Malcolmson, 
1  H.  L.  Ca.  637  ;  Griffiths  v.  Lewis, 
7  Q.  B.  61. 

il)  Ante,  p.  844, 

\m)  Per  Farke,  B.,  and  Ald^son,  B., 
Parmiter  v.  Coupland,  9  M.  &  W. 
108,  109,  See  further,  as  to  the  func- 
tions of  Judge  and  jury  in  actions  of 


libel,  Fisher  v.  Clement,  10  B.  &  C. 
472;  Beeves  v.  Templar,  2  Jur.  137; 
Huffhes  V.  Reeves,  4  M.  &  "W.  204; 
Scales  V.  Cheese,  10  M.  &  W.  488 ;  Cvx 
V.  Lee,  L.  R.  4  Ex.  284,  290. 

"Words  uttered  must  be  construed  ir 
the  sense  which  hearers  of  common  and 
reasonable  understanding  would  ascribe 
to  them,  even  though  particular  indi- 
viduals, better  informed  on  the  matter 
alluded  to,  might  form  a  different 
judgment  on  the  subject :  Hankinaon 
V.  miby,  16  M.  &  W.  442,  445.  See 
Baims  v.  Hartley,  3  Exch.  200.         » 
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ihe  manager  of  that  branch,  the  defendants  sent  a  printed 
jircular  to  a  large  number  of  their  customers  (who  knew 
lothing  of  the  dispute)  m  the  following  words  : — "  Messrs. 
1 1,  and  Sons  hereby  give  notice  that  they  will  not  receive  in 

payment  cheques  drawn  on  any  of  the  branches  of  the 

Bank."  This  circular  became  known  to  other  persons,  and 
there  was  a  run  on  the  bank  and  loss  intiicted.  On  an 
action  being  brought  by  the  bank  for  libel,  it  was  held 
by  the  majority  of  the  House  of  Lords,  afl&rming  the 
judgment  of  the  majority  of  the  Court  of  Appeal,  that  in 
their  natural  meaning  the  words  were  not  libellous ;  that 
the  inference  suggested  by  the  innuendo  was  not  the  infer- 
ence which  reasonable  people  would  draw ;  that  the  onus 
lay  upon  the  plainti£fs  to  show  that  the  circular  had  a 
hbellous  tendency ;  that  the  evidence,  consisting  of  the 
circumstances  attendmg  the  publication,  did  not  show  it ; 
[that  there  was  no  case  for  the  jury ;  and  that  the  defendants 
were  entitled  to  judgment  (n). 

The  Com't  has  jurisdiction  to  restrain  by  injunction  the 
publication  of  a  libel.  An  interlocutory  injunction  will  not, 
except  in  the  clearest  cases,  be  granted,  e.g.,  where,  if  a  jury 
did  not  find  the  matter  libellous,  the  Court  would  set  aside 
the  verdict  as  unreasonable  (o). 

The  remarks  heretofore  made  with  respect  to  libel  will  be  slander. 
found  generally  applicable  in  regard   to   oral   defamation. 
There  is,  however,  this  great  distmction  between  the  two 
actions,  that,  fyom  a  libp.l  domago  i>  a^nys  frnpljed  by  law, 

Kiereas  some  kinds  of  slander  only  are  actionable  without 
oof  of  special  damage.  In  order  to  sustain  an  action  for 
mder  icithout  proof  of  special  damage,  evidence  must  be 
given  of  some  imputation  on  the  plaintiff  of  a  crime  punish- 
able by  law,  or  of   the  having  some   contagious   disorder 


(«)  Capital  and   Counties  Bank  \.       (1891)     2     Ch.     269;    Salomons     v. 
Benty,  7  App.  Cas.  741.  Knight,   Id.    294 ;    c£.    also  Monson 

(o)  Cf.      Bonnard     v.      Ferryman,       v.  Tussaud,  (1894)  1  Q.  B.  671. 
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which  may  exclude  from  society,  or  the  words  complained 
of  must  be  shown  to  have  been  spoken  of  the  plaintiff  with 
reference  to  his  trade,  office,  or  profession,  and  to  have 
been  calculated  to  injure  him  therein  (p).  What  are  such 
words,  and  what  are  not,  it  may  be  difficult  to  determine  (q). 
Words  which  merely  convey  suspicion  will  not  sustain  an 
action  for  slander.  Should,  however,  the  words  admit 
fairly,  and  in  their  natural  sense,  of  two  meanings,  the  one 
being  an  imputation  of  suspicion  only,  the  other  of  guilt, 
the  sense  in  which  they  were  uttered  must  be  left  to  thf 
jury  (r).  i) 

"  If  a  man  states  of  another,  who  is  a  trader  earning  his 
livelihood  by  dealing  in  articles  of  trade,  anything,  be  it 
what  it  may,  the  natural  consequence  of  uttering  which 
would  be  to  injure  the  trade  and  prevent  persons  from 
resorting  to  the  place  of  business,  and  it  so  leads  to  loss 
of  trade,"  this  is  actionable  (s). 

To  say  of  a  tradesman,  "If  he  does  not  come  and  make 
terms  with  me,  I  will  make  a  bankrupt  of  him  and  ruin 
him,"  must  necessarily  be  highly  prejudicial  to  him  in  his 


(p)  See  per  Bai/let/,  J.,  ifGregor 
T.  Tktcaites,  3  B.  &  C.  33. 

{q)  As  to  defamatory  words  falling 
under  the  first  or  second  of  the  three 
classes  above  specified,  see  Suckle  v.  Rey- 
nold; 7  C.  B.,  N.  S.,  114  ;  Heming  v. 
Power,  10  M.  &  W.  664 ;  EeUaU  v.  Rua- 
tell,  4  M.  &  Gr.  1090  ;  Cttrtia  v.  Curtis, 
10  Bingr.  477  ;  Shtcman  v.  Button,  Id. 
402 :  Tozer  v.  Mathford,  6  Eich.  539  ; 
Wadtworth  v.  BentUy,  23  L.  J.  Q.  B. 
3;  Hehham  v.  Blackwood,  11  C.  B. 
Ill  ;  Bloodworth  v.  Gray,  7  M.  &  Gr. 
334;  Wehb  v.  Beavan,  11  Q.  B.  D. 
609,  which  shows  that  wordf"  imputing 
any    criminal    ofience    are    actionable 

rse.  But  aee  Lemon  t.  Simmong,  57 
J.  Q.  B.  260.  As  to  defamatory 
words  falling  within  the  third  of  these 
classes,  see  Southee  v.  Denny,  1  Exch. 
196  ;  Foulyer  \.  Newcotnb,  L.  R.  2 
Ex.  327 ;  Irwin  \.  Brandwood,  2  H. 
*  C.  960  ;  Botterill  v.  WhyUhead,  41 
L.  T.  588 ;  and  casea  infra. 


Qua?re,  whether  the  word  "black- 
leg" is  actionable  without  special 
damage:  Bamett  v.  Alien,  3  H.  &  X. 
376.  ^ee  Homer y.  Taunton,  5  H.&N. 
661. 

To  say  of  a  town  councillor  tliat  1 
is  an  habitual  drunkard  is  not  actionabt 
in  the  absence  of  special 
Alexander  v.  Jenkins,  (1892)  1  Q.  B. 
797  (C.  A.).  Words  which  impute 
dishonesty  or  malversation  to  an  alder- 
man are  actionable  without  proof  <A 
special  damage :  Booth  v.  Arnold^ 
(1895)  1  Q.  B.  571  (C.  A.).  i 

(r)  Simmons  v.  Mitchell,  6  App.  Ca 
156. 

(«)  Per  Kelly,  C.  B.,  Riding 
Smith,  1  Ex.  D.  93.  The  issues  o^  | 
fact  in  an  action  to  restrain  the  publi* '  j 
cation  of  a  trade  libel  may  be  tried 
before  a  Judge  alone,  and  an  injunc- 
tion  will  be  granted  to  restrain  its 
further  publication  :  Thomas  v.  Wtl- 
liamt,  14  Ch.  D.  864. 
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basiness ;  such  words  are  in  their  nature  defamatory, 
because,  when  used  by  the  defendant,  they  necessarily 
imply  that  he  has  the  power  to  carry  his  threat  into 
execution  {t).  On  the  other  hand,  no  action  will  lie,  with- 
out averment  and  proof  of  actual  damage,  for  verbally 
imputing  incontinence  to  a  clergyman,  unless  he  is  bene- 
ficed or  holds  some  clerical  office  or  employment  of 
temporal  profit  (w),  though  any  disparaging  words  spoken 
of  another  without  legal  justification  are  actionable,  if 
productive  of  special  damage  (x)  flowing  naturally  from  the 
slander  {y).  And  words,  written  or  oral,  which  falsely 
depreciate  the  value  of  chattel  property  may  also  be  made 
the  subject  of  an  action,  provided  special  damage  ensue 
from  them  (z).  The  distinction  between  a  libel  or  slander 
on  a  person  in  the  way  of  his  trade,  which  is  actionable,  as 
we  have  already  seen,  without  proof  of  special  damage,  and 
words  injuriously  reflecting  on  the  quality  of  his  wares  and 
merchandize,  is  sometimes  rather  fine  (a).  Words  spoken 
and  published  which  impute  unchastity  or  adultery  to  any 

(t)  Brown  v.  Smith,  13  C.  B.  596. 
See  Rolin  v.  Steward,  14  C.  B.  603 ; 
Bellamy  v.  Burch,  16  M.  &  W.  590  ; 
Griffiths  V.  Lezvis,  7  Q.  B.  61;  Mobin- 
-(/«  V.  Marchant,  7  Q.  B.  918. 

(«)  Gallwey  v.  Marshall,  9  Exch. 
294  (citing  Eopwood  v.  Thorn,  8  C.  B. 
293,  and  other  cases)  ;  see  Pemberton 
V.  Colh,  10  Q.  B.  461. 

{x)  See  Roberts  v.  Roberts,  5  B.  &  S. 
384 ;  Wilby  v.  Ehton,  8  C.  B.  142 ; 
Dixon  T.  Smith,  5  H.  &  X.  450; 
Evans  v.  Harries,  1  H.  &  N.  251 ; 
Bateman  v.  Lyall,  7  C.  B.,  N.  S., 
638;  James  v.  Broolc,  16  L.  J. 
Q.  B.  17. 

(y)  Allsop  V.  Allsop,  5  H.  &  N. 
»34;  approved  in  Lynch  v.  Knight, 
'''  H.  L.  Ca.  577,  592;  MilUr  v. 
]>avid,  L.  R.  9  C.  P.  118,  and  cases 
there  cited ;  Davies  v.  Solomon,  L.  R. 
7  Q.  B.  112';  per  Martin,  B.,  Dixon 
V.  Smith,  supra;  per  Crompton,  J., 
Moberts  v.  Roberts,  supra;  Tunnicliffe 
V.  Moss,  3  Car.  &  K.  ,83 ;  Chamberlain 
V.  Boyd,  11  Q.  B.  D.  407  ;    Weldon  v. 
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De  Bathe,  54  L.  J.  Q.  B.  113;  Bwyer 
V.  Meehan,  18  L.  R.  Ir.  138. 

In  Parkins  v.  Scott,  1  H.  &  C.  153, 
held  that  slanderous  words  not  action- 
able per  se  would  not  become  so  by 
reason  of  damage  resulting  from  an 
unauthorised  repetition  of  such  words 
by  a  third  person:  Dixon  v.  Smith, 
supra. 

The  existence  of  a  mere  rumour  does 
not  justify  the  repetition  of  slander 
without  showing  that  the  defendant 
believed  it  to  be  true,  and  spoke  the 
words  complained  of  on  a  privileged 
occasion :  Watkin  v.  Hall,  L.  R.  3 
Q.  B.  396. 

{z)  See  Cooke  on  Defamation,  p.  20. 
As  to  restraining  by  injunction  the 
utterance  of  oral  slander  calculated  to 
injure  another  person's  business,  see 
Hermann  Loog  v.  Bean,  26  Ch.  D. 
306. 

(a)  Evans  v.  Harlow,  5  Q.  B.  624  ; 
Jenner  v.  A' Beckett,  L.  R.  7  Q.  B.  11 ; 
Ingram  v.  Lawson,  6  Bing.  N.  C. 
212. 
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f1  A     /•/,?' woDQ^ii  or  girl  do  not  require  special  damage  to  render 

fV'i^    '       them  actionable  (cf.  the  Slander  of  Women  Act,  1891,  54  d- 

•/^*"        55  Vict.  c.  51),  but  the  plaintiff  cannot  recover  more  costs 

than  damages,  unless  the  Judge  certifies  that  there  ^Yas 

reasonable  ground  for  bringing  the  action. 

Slander  of         There  is  one  rather  peculiar  kind  of  slander — viz.,  slander 

title.  '■ 

affecting  property  {b) — which,  in  concluding  the  present: 
Chapter,  may  be  noticed.  Slander  of  title  signifies  a  state- 
ment of  something  tending  to  cut  down  the  extent  of  title  to 
some  estate  vested  in  the  plaintiff;  and  this  is  actionable 
only  when  it  is  false  and  maHcious,  i.e.,  done  with  intent  to 
injure  the  plaintiff.  Suppose,  for  instance,  that  one  having 
an  infirm  title  to  property  is  about  to  sell  it,  or  to  make 
it  the  subject  of  a  settlement,  and  that  another,  moved  by 
spite  and  maUce,  discloses  what  he  believes  to  be  a  defect 
in  the  title,  which  information  afterwards  turns  out  to  be 
untrue  ;  suppose,  further,  that  damage  thence  results  to  the 
proposed  vendor ;  in  such  case  an  action  will  lie  at  suit  of 
this  latter  party,  the  statement  being  false  and  malicious 
and  injurious  to  him  ;  but,  under  the  circumstances  just 
supposed,  both  the  falsehood  of  the  statement  made  and 
express  malice  on  the  part  of  the  defendant  must  be  shown, 
or  there  will  be  no  case  for  the  jury  (c). 

Where  defendants  without  legal  occasion  or  necessity 
used  language  concerning  the  plaintiffs'  goods  which  was 
false,  and  such  as  to  injure  the  plaintifls  in  their  business, 
and  damage  thence  ensuing  was  alleged,  a  good  cause  of 
action  was  held  to  be  disclosed  (d). 

(h)  Steward  v.  Young,  L.  R.  6  C.  P.  it  is  not  slander  of  title  ;   but  mar 

122.  there  not  be  a  case  of  libel  of  title  ?  *' 

(<•)  Pater  T.  Baker,  3  C.  B.  831 ;  See  also  Carr  v.  Duckett,  5  H.  &  N. 

Jirook  T.  Rawl,  4  Exch.  521.      See  783;     Toutig  v.  Macrae,  3  B.  &  S. 

Rogert  \.  Jfaenamara,  14  C.  B.  27  ;  264,  269  ;    Tf'ren  v.    TTield,   L.  R.  4 

Jiignell  V.  Buzzard,  3  II.  &  N.  217,  Q.    B.    730;    followed   in   Saheg  v. 

where   Chantiell,    B.,    remarks,    "In  Brotherhood,  \9  Qh.  Ji.  m%\  Hart  ■V. 

flander  the  nlaintiff  may  reljr  on  proof  Wall,  2  C.  P.  D.  146. 
of  special    daninjje.     In   libel   special  (rf)   Western  Counties  Manure  Co.  r. 

damage  has  no  existence  as  a  ground  of  Zaues  Chemical  Manure  Co.,    L.   B. 

notion.    This  is  an  intermediat«  cane —  9  Ex.   218,   distinguishing  Young  v. 
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We  may  add  in  conclusion  that,  though  an  action  for 
defamation,  either  of  private  character  or  of  a  person  in 
relation  to  his  trade,  comes  to  an  end  on  the  death  of  the 
iplaintiif,  according  to  the  maxim  Actio  personalis  moritur 
cum  persona,  yet  an  action  for  the  publication  of  a  false  and 
malicious  statement,  causing  damage  to  the  plaintiff's  per- 
sonal estate,  will  survive  to  his  personal  representatives  {e). 

Macrae,  supra.     See  Mellin  v.  White,  for  disparaging  a  trader's  goods  merely 

(1895)  A.  C.    154  (reversing   C.   A.,  by  stating  that   some  other  trader's 

1894,  3  Ch.  276).     An  action  will  not  goods  are  better,  either  generally,  or 

lie  for  a  false  statement  disparaging  a  in  this  or  that  respect  (loc.  cit^. 
trader's  goods  where  no  special  damage  (e)  Hatchard  v.  Mege,  18  Q.  B.  D. 

18  proved  {S.  C,  loc.  cit.).     Quaere,  77 1. 
whether  an  action  will  lie  in  any  case 
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Having  in  the  preceding  Chapter  treated  of  Torts  to  th^ 
Person  and  Reputation,  a  brief  and  elementary  view  musj 
now  be  taken  of  the  ordinary  civil  Wrongs  which  may  b< 
done  to  Property,  Eeal  or  Personal.  The  nature  of  th< 
remedy  allowed  by  law  for  the  recovery  of  land,  foi 
enforcing  compensation  in  damages  for  an  injury  direct  oi 
consequential  done  to  it,  for  recovering  chattel  proper^ 
tortiously  withheld  from  its  owner  or  compelling  pecuniar] 
satisfaction  for  any  injury  to  it,  must  also  be  specified 
Before  inquiring  as  to  these  subjects  the  reader  may  h 
reminded  that  the  several  rules  and  principles  of  law 
which  will  now  for  a  while  engage  our  attention,  concern— 
and  have  been  fashioned  to  protect— that  absolute  righ^ 
which,  as  Blackstone  (a)  tells  us,  is  inherent  in  everj 
Englishman — the  right  of  property ;  consisting  "  in  the  fre« 
use,  enjoyment,  and  disposal  of  all  his  acquisitions,  with 
out  any  control  or  diminution,  save  only  by  the  laws  of  th< 
land."  Whatever  may  be  the  origin  of  private  property 
the  modifications  to  which  it  is  subjected  and  the  metho< 
of  conserving  it  in  the  present  owner  or  of  transferrinf 
it  from  man  to  man  are  entirely  derived  from  socia 
exigencies  (6),  and  are  scrupulously  regulated  by  our  law 
which  is  extremely  watchful  in  ascertaining  and  protecting 
the  rights  in  question. 

From  Magna  Charta  downwards,  not  merely  the  land  an 


(a)  1  Com.,  p.  138 


(4)  Id.  ibid. 
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freehold  of  the  subject,  but  his  goods  and  chattels,  have  in 
innumerable  instances  been  jealously  guarded  by  enact- 
;ment;  and,  although  there  are  cases  in  which  pro  salute 
populi  the  rights  of  property  are  violated  or  infringed,  such 
invasion  of  them  is  never,  without  due  caution  and  inquiry, 
'  tolerated  or  sanctioned  ;  and,  even  when  this  is  permitted, 
compensation  is  usually  (c)  granted  to  or  made  enforceable 
at  suit  of  the  individual  aggrieved  ;  the  principle  of  our  law 
being  to  give  to  him,  either  out  of  the  public  purse  or  from 
some  private  source,  an  indemnification  and  equivalent  for 
the  damage  sustained. 
I  Hr  Save,  however,  in  extreme  or  urgent  cases,  such  as  have 
been  just  adverted  to,  the  words  of  Sir  E.  Coke  (d),  in  his 
commentary  on  our  celebrated  statute,  still  hold  true, — that 
every  subject  for  injury  done  to  him  in  goods,  in  lands,  in 
person,  by  any  other  subject,  "  may  take  his  remedy  by  the 
course  of  the  law,  and  have  justice  and  right  for  the  injury 
done  to  him,  freely  without  sale,  fully  without  any  denial, 
and  speedily  without  delay." 

Sect.  I. — To7-ts  to  Real  Property. 
Of  ordinary  injuries  or  torts  to  real  property,  that  which  Action  for 

»'        t>  i       i        v' '  recovery  of 

must  jfirst  be  noticed  is  constituted  by  the  wrongful  detention  i^'^*^- 
or  withholding  of  land  from  its  lawful  owner,  by  possession 
and  occupancy  adverse  to  his  rights.     For  this  injury  the 
smedy   is   by  action  at  suit  of  the  claimant  against  the 
"wrongful  occupier  of  the  land. 

This  action  for  the  recovery  of  land  is  brought  rather 
with  a  view  to  recovering  the  possession  of  land  than  in 
assertion  of  a  title  to  it  which  shall  be  indefeasible  (e).     If 

(c)  "  It  seems  to  me  that  it  is  a  proper  Gen.  v.  Horner,  14  Q.  B.  D.  257. 
rule  of  construction  not  to  construe  an  {d)  2  Inst.  55. 

Act  of  Parliament  as  interfering  with  (e)  As  to  the  old  action  of  ejectment, 

"!■   injuring  persons'   rights,    without  see  per  Lord  Blackburn,  Bristow  v. 

"iinpensation,  unless  one  is  obliged  so  Cormican,  3  App.  Cas.  661. 
to  construe  it :"  per  Brett,  M.  R.,  Att.- 
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A.  claims  land  of  which  B.  is  in  possession,  B.  is  in  law  t( 
be  considered  as  owner  of  the  land  until  the  contrary  be 
proved  {/).  So  that  A.  will  necessarily  have  to  recovei 
possession,  if  at  all,  by  the  strength  of  his  own,  and  not  bv 
the  weakness  of  B.'s  title  (g).  Should  A.  succeed  in  doing 
so,  and  should  it  happen  that  B.  or  any  other  person 
afterwards  becomes  clothed  with  a  better  title  than  A.,  a 
second  action  may  be  brought,  and  A.  may  be  ejected  from 
the  land.  Hence  Lord  Mansfield  took  occasion  (li)  to 
observe,  that  "in  truth  and  substance"  a  judgment  in  this 
action  is  "a  recovery  of  the 2>ossession  (not  of  the  seisin  or 
freehold)  without  prejudice  to  the  right,  as  it  may  after- 
wards appear  even  between  the  parties."  He,  then,  who 
thus  recovers  land  can  only  be  possessed  according  to  the 
right  which  he  has.  If  he  has  a  freehold  interest  in  the 
land,  he  is  in  as  a  freeholder.  If  he  has  a  chattel  interest 
therein,  he  is  in  as  a  termor.  If  he  has  no  title  at  all,  he  is  in 
as  a  trespasser,  and  will  be  liable  to  account  to  the  true  owner 
for  the  profits  of  the  land  (h).  A  judgment  in  the  action 
for  recovery  of  land  cannot,  even  as  between  the  same 
parties,  be  deemed  conclusive  evidence  of  title,  for  a  person 
may  have  a  title  to  the  possession  of  land  at  one  time  and 
not  at  another;  such  a  judgment,  however,  would  be 
evidence  on  behalf  of  the  party  who  obtained  a  verdict  on 
the  first  trial  (i). 

This  action,  then,  depends  mamly  upon  title,  and  by  it  a 
person  having  a  right  of  entry  into  land  recovers  its  posses- 
sion, a  remark  which  holds  true  whether  the  relation  of 
landlord   and  tenant  exists  or  not  between  the  litigating 


1 


(/)  See,  for  instance,  Asher  v. 
frhitlock,  L.  R.  1  Q,  B.  1. 

{if)  Per  Lee,  C.  J.,  Martin  T. 
Strachav,  6  T.  R.  110,  n. 

(A)  Taylor  d.  Atkynt  v.  Horde,  1 
Burr.  114. 

(«)  I'er  Lord  Abinger,  C.  B.,  and 
rarke,   B.,  Doe  d.  Strode  v.   Seaton, 


2  Cr.  M.  &  R.  728.  See  Aslin  TJ 
Farkin,  2  Burr.  6Q5  ;  Doe  v.  WeUf  I 
man,  2  Exch.  368  ;  Doe  v.  Huddart, 
2  Cr.  M.  &  R.  316  ;  per  JervU,  C.  J., 
Wilkinson  V.  Kirby,  16  C.  B.  439, 
443  ;  Doe  d.  Brayne  v.  £at?ier,  12 
Q.  B.  941 ;  Litchfield  v.  Ready,  6 
Exch.  939. 
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parties.  Where  this  relation  does  not  exist^  the  plaintiff 
must  show  in  himself  a  good  and  sufficient  legal  title  to  the 
land  claimed.  So  that,  if  the  occupant  can  answer  the 
ease  set  up  on  the  part  of  the  claimant  by  showing  the  title 
1  be  in  another,  that  will  suffice  for  his  defence  (/r). 
ueasonable  presumption,  however,  will  be  admitted  in 
favour  of  a  title — for  instance,  if  the  plaintiff  claims  as  heir 
at  law  of  A.,  it  will  be  sufficient  for  him  to  prove  that  A. 
was  in  possession,  and  that  the  plaintiff  is  his  heir ;  for  it 
shall  be  intended  prima  facie  that  A.  was  seised  in  fee  until 
the  contrary  apj)ear  {I). 

Where  the  relation  of  landlord  and  tenant  exists  between 
the  claimant  of  land  and  the  party  in  possession  it  will  not 
be  necessary  for  the  landlord  claiming  the  land  to  prove 
his  title  to  it,  by  virtue  of  the  well-known  rule,  that  a  tenant 
shall  not  be  allowed  to  dispute  his  landlord's  title,  i.e.,  shall 

I  not  be  permitted  to  dispute  the  original  right  of  him  by 
whom  he  has  himself  been  admitted  into  possession.    If  B., 

I  claiming  under  A., 'lets  land  to  C.  for  a  year  and  dies,  and 
A.  afterwards  brings  an  action  against  C.  for  recovery  of 

,  the  land,  C.  may  in  some  cases  be  estopped  from  disputing 

!  A.'s  title  paramount  thereto  (m).  A  tenant,  however,  may 
show  that  his  landlord's  title  has  ceased  and  determined 
subsequently  to  his  own  entry  into  the  land  and  attorn- 
ment to  the  plaintiff.  And,  in  a  word,  as  between  landlord 
and  tenant  the  right  to  maintain  the  action  under  our 
notice  will  depend  upon  this  question,  whether  the  landlord 
or  the  tenant  was  at  the  particular  date  specified  in  the 
claim  entitled  to  the  possession  of  the  land  for  which  the 
action  was  brought — a  question  which  may  have  to  be 
determined  by  reference  to  the  terms  of  the  demise,  or  to 

j  the  covenants  and  conditions  (if  any)  contained  in  the  lease  / 

•  between  the  parties. 


[k)  Adams,  Ejectm.,4th  ed.,p.  28. 
0  Id.,  p.  240. 


[m)  Barwick  v.  Thompson,  7  T.  R. 
488. 
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A  landlord,  then,  suing  his  tenant  for  recovery  of  tiic 
land  demised  will  in  general  merely  be  required  to  prove  the 
circumstances  under  which  the  defendant  or  the  party  undei 
whom  he  holds  was  admitted  into  possession,  and,  further] 
to  show  that  his  right  to  the  possession  has  ceased  (n). 


Trespass 
to  land. 


Trespass  to  realty,  which  in  the  next  place  demands 
attention,  is  founded  upon  possession  (o) ;  in  it  an  award  ol 
damages  only  can  be  obtained  as  compensation  for  the 
wrong  done  to  the  plaintiff,  an  injunction  being  also  some- 
times granted  by  the  Court  to  restrain  a  continuance  of  the 
trespass  (p). 

Trespass  to  realty  consists  in  a  wrongful  and  unwarrant-i 
able  entry  upon  the  soil  or  land  of  another.  "Every*, 
man's  land,"  says  Blackstone  (q),  "  is  in  the  eye  of  thet 
law  enclosed  and  set  apart  from  his  neighbour's,  and  thati 
either  by  a  visible  and  material  fence,  as  one  field  is! 
divided  from  another  by  a  hedge,  or  by  an  ideal  invisible) 
boundary  existing  only  in  the  contemplation  of  law,  as 
when  one  man's  land  adjoins  to  another's  in  the  same 
field."  Any  entry  upon  or  breach  of  a  man's  close,  if 
unauthorised  by  him,  and  unjustified  by  law  (r),  canifis 
necessarily  along  with  it  some  damage  or  other  (s).  So 
that    proof    of    the    alleged    trespass    will,   without   anyi 

(h)  Adams  on  Ejectment,  4th  ed., 
p.  232.  "Where  indeed  the  privity  is 
not  between  the  immediate  parties  to 
the  action  the  claimant  will  also  have 
to  prove  his  derivative  title  from  the 
partv  by  whom  the  defendant  was 
originally  admitted  in  to  possession  : 
Id.  ibid.  As  to  the  law  of  landlord  and 
tenant  generally,  see  ante,  p.  509. 

(o)  Per  Lord  Kmyon,  C.  J.,  Graham 
V.  I'eat,  1  East,  244,  246 ;  6  R.  R. 
268;  11  R.  R.,  I'reface  v.;  per 
Martin,  B.,  Hodsm  v.  Walker,  L.  R. 
7  Ex.  69  ;  Baris  v.  Banks,  3  Exch. 
435,  437  ;  Lee  v.  Stevetuon,  E.  B.  & 
E.  512. 

{p)  The  Supreme  Court  of  Judica- 
ture nas  no  jurisdiction  to  entertain  an 


action  to  recover  damages  for  a  1 
to  land  situate  abroad:  Companhia  dt 
Mogambiqtte  v.  British  South  Afriea\ 
Co.,  (1893)  A.  C.  602,  reversing  C.  A.| 
1892,  2  Q.  B.  358. 

(q)  3  Com.,  pp.  209,  210.  j 

(»•)  Ziford's  case,  11  Rep.  62  a; I 
Randall  v.  Stevens,  23  L.  J.  Q.  B. 
68  ;  Keyse  v.  Bowell,  2  E.  &  B.  132.  | 
See  Holmes  v.  Neidands,  1 1  Ad.  &  E. 
44  ;  Knapp  v.  London,  Chatham,  and 
Borer  R.  C,  2  H.  &  C.  212. 

(s)  Per  Lord  Camden,  Bntirk  v. 
Carrington,  19  How.  St.  Tr.  1066. 
I  "In  determining  the  question  of 
{trespass  or  no  trespass  the  Court  can- 
inot  measure  the  amount  of  the  alleged 
•trespass ;  if  the  defendant  place  a  part 
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proof  of  damage  sustained,  entitle  the  plaintiff  to  a  ver- 
dict ;  and  the  reason  of  this  has  been  well  explained  (0 
as  follows  :  For  the  vindication  of  every  right  there  js^ 
remedy ;  when,  therefore,  there  has  been  a  violation  of  a 


right,  the  person  injured  is  entitled  to  an  action,  and,  con- 
sequently, to  at  least  nominal  damages,  such  damages 
being  given  in  order  to  vindicate  the  right  which  has  been 
invaded,  and  such  further  or  special  damages  being  awarded 
as  may  be  proper  to  remunerate  and  compensate  the 
plaintiff  for  any  specific  damage  which  he  has  sustained. 
It  is  on  this  principle  that  a  person  may  support  an  action 
of  trespass  for  an  unauthorised  entry  on  his  land,  although 
he  show  no  actual  specific  damage  to  have  thereby  accrued 
to  him,  nay,  even  though  the  defendant  show  that  the  act 
in  question  was  positively  beneficial  to  the  plaintiff. 

j  In  the  recent  case  of  Harrison  v.  Duke  of  Rutland  (m),  a 
highway,  the  soil  of  ivhich  was  vested  in  the  defendant,  was 
used  by  the  plaintiff  not  for  the  purpose  of  passing  and  re- 
passing, but  of  interfering  with  the  defendant's  right  of 
shooting  over  certain  moors,  adjoining  the  highway.  The 
Court  of  Appeal  held  that  the  plaintiff  was  a  trespasser  on 
the  highway.     Lord  Esher,  M.  E.,  says  (v) — "Therefore  on 

ippbe  ground  that  the  plaintiff  was  on  the  highway,  the  soil 
of  which  belonged  to  the  Duke  of  Rutland,  not  for  the 
purpose  of  using  it  to  pass  and  repass,  or  for  any  reasonable 
or  usual  mode  of  using  the  highway  as  a  highway,  I  think 
he  was  a  trespasser."  Lopes,  L.  3.{iv),  says — "  The  con- 
clusion which  I  draw  from  the  authorities  is  that  if  a  person 
uses  the  soil  of  the  highway  for  any  purpose  other  than 
that  in  respect  of  which  the  dedication  was  made  and  the 
easement  acquired,  he  is  a  trespasser." 


of  his  foot  on  the  plaintifPs  land  un- 
lawfully, it  is  in  law  as  much  a  trespass 
as  if  he  had  walked  half  a  mile  on  it :  "I 
per  Lord  Coleridge,    C,   J.,   Ellis  v.  {v)  At  p.  146. 

Loftus  Iron  Co.,  L.  E.  10  C.  P.  12;  {w)  At  p.  154 


Wiseman  v.  Booker,  3  C.  P.  D.  184. 
{t)  Sedgw.  Dams.,  7th  ed.,  p.  266. 
(m)  (1893)  1  Q.  B.  142  (C.  A.). 
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The  action  for  trespass  to  land  is  founded  upon  possession 
by  the  plaintiff,  i.e.,  possession  by  himself,  or  by  his  ser- 
vant (x)  or  agent,  of  the  locm  in  quo.  Should  he  be  out  of 
possession,  as  if  he  has  demised  it  to  another,  trespass  for 
an  entry  upon  such  land  will  clearly  not  lie  at  his  suit,  the 
tenant  in  possession  being  here  the  party  aggrieved,  and 
being  therefore  entitled  to  complain  by  action  (y). 
f  Possession,  then,  is  necessary  to  the  maintenance  of  an 
action  for  trespass  to  land,  and  the  party  in  possession  will 
make  out  a  prima  facie  case  sufficient  to  entitle  him  to  a 
verdict  by  proof  of  such  possession  in  himself,  and  of  entry 
by  the  defendant.  This  is,  of  course,  equivalent  to  saying 
that  entry  upon  the  land  of  another  is  prima  facie  tortious, 
80  as  to  cast  upon  the  defendant  the  necessity  of  showing 
title  in  himself  or  some  third  person  and  proving  authority 
from  that  person  to  enter  upon  the  land  in  question  {z). 
Without  such  authority  fox-hunting  over  another  man's 
land  cannot  be  justified  (a).  j 

The  doctrine  just  stated,  though  manifestly  founded  in ' 
common  sense  and  convenience,  may  sometimes  lead  to 
rather  singular  results.  As  soon  as  a  person  entitled  to  the ' 
possession  of  land  peaceably  enters  upon  it  in  the  assertion 
of  that  title,  the  law  immediately  vests  the  actual  possession 
in  him  who  has  so  entered.  "If,"  says  Maule,  J.  {h),  "  there 
are  two  persons  in  a  field,  each  asserting  that  the  field  is 
his,  and  each  doing  some  act  in  the  assertion  of  the  right 
of  possession,  and  if  the  question  is.  Which  of  those  two  is 
in  actual  possession?  I  answer.  The  person  who  has  the 
title  is  in  actual  possession,  and  the  other  person  is  a  tres- 


(x)  See  Mayheut  v.  Suttk,  4  E.  &  B. 
347. 

(y)  Cooper  v.  Crabtru,  20  Ch.  D.  589. 

(s)  Per  TFiffhttnan,  J.,  Joftes  v. 
Chapman,  2  Exch.  816;  per  Jervis, 
C.  J.,  Wilkinson  t.  Kirby,  15  C.  B. 
443;  Slocombex.  Lyall,  6  Exch.  119; 


Judgm.,  Hayling  v.  Okey,  8  Exch.  645. 

(a)  Faul  T.  Sumtnerfiayes,  4  Q.  B. 
D.  9. 

(b)  Jones  v.  Chaptnan,  2  Exch.  821 ; 
cited  per  Parke,  B.,  5  Exch.  947 ;  and 
per  Lord  Selbortie,  Lows  v.  TeJford,  1 
App.  Cas.  426. 
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passer  (c).  They  differ  in  no  other  respects."  It  cannot, 
indeed,  be  said  that  in  the  case  here  supposed  there  is  a 
joint  possession,  or  a  possession  by  the  two  as  tenants  in 
common.  It  cannot  be  denied  that  one  is  in  possession  and 
the  other  a  trespasser ;  which  is  the  trespasser  must  be 
determined  by  the  fact  of  title.     And  although  both  are 

i  apparently  in  actual  possession,  yet  the  question  which  of 
them  really  is  so  will  depend  upon  this  rule — that  the  law 
makes  the  possession  under  such  circumstances  follow  the 
title  (d).  The  example  thus  put  by  Mr.  Justice  Maide 
seems  specially  well  adapted  to  illustrate  the  elementary 
rule  before  adverted  to,  viz.,  that  the  possession  of  land  will 

I  suffice  to  sustain  an  action  of  trespass  as  against  one  who 
tortiously  enters  upon  it  (e). 

In  further  illustratidii  of  the  rule  just  stated,  let  us  sup- 
pose that  land  is  held  by  A.  under  B.,  who  is  tenant  for 
life ;  that  B.  dies ;  and  that  A.  subsequently  to  his  death, 

'  being  out  of  actual  possession,  does  no  act  indicating  his 
intention  to  continue  his  possession  of  the  premises — as 
if  A.  is  tenant  of  a  field,  which,  becoming  flooded  during  the 
winter,  is  not  subsequently  thereto  and  after  the  death  of  the 
tenant  for  life  (A.'s  landlord)  reoccupied  by  him — in  such 
a  case  the  tenancy  would,  in  fact,  have  been  determined  by 
the  death  of  the  tenant  for  life,  and  therefore  an  action  of 
trespass  would  not  be  maintainable  at  the  suit  of  A.  (/). 
Nor  will  trespass  lie  against  the  occupier  of  land  at  suit  of 
■■  mortgagee  who  has  never  been  in  actual  possession,  or 


(c)  Hence  a  person  wrongfully  hold- 
ing possession  of  land  cannot  treat  the 
rightful  owner  who  enters  on  the  land 
as  a  trespasser,  for  the  party  entitled 
to  the  land  acquires  by  entry  the  lawful 
possession  of  it,  so  that  he  may  main- 
tain trespass  against  any  person  who, 
being  in  possession  at  the  time  of  his 
entry,  wrongfully  continues  upon  the 
land:  per  Bayley,  J.,  Butcher  v. 
Butcher,  7  B.  &  C.  402  ;  cited  per 
Martin,  B.,  L.  R.  7  Ex.  69  ;  Hey  v. 


Moorhouse,  6  Bing.  N.  C.  52 ;  v.  ante, 
p.  206. 

{d)  2  Exch.  821. 

(e)  See  also  per  Holroyd,  J.,  Bar- 
per  V.  Charlesicorth,  4  B.  &  C.  592 ; 
Judgm.,  Ryan  t.  Clark,  14  Q.  B.  71 ; 
Harrison  v.  Blackburn,  17  C.  B., 
N.  S.,  678,  691  ;  Dyson  v.  Collick,  5 
B.  &  Aid.  600 ;  24  R.  R.  484. 

{/)  Broicn  v.  ^''otley,  3  Exch.  219 ; 
Smith  V.  Milles,  1  T.  R.  475. 
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I  been  seised  of  the  land,  and  has  not  obtained  a  judgment  in 
an  action  for  its  recovery  (//).  And  before  entry  neither  can 
a  freeholder  (h),  nor  the  customary  heir  of  a  copyhold 
tenement  (t),  nor  a  lessee,  nor  the  assignee  of  a  term  of 
years  (k),  maintain  trespass  for  an  unlawful  entry  upon  his 
land. 

In  order  that  an  action  for  trespass  to  land  may  l)e 
sustainable,  the  possession  must  be  exclusive  (l).  If  a 
meadow  be  divided  and  parcelled  out  annually  among  the 
parishioners  by  lot,  then  after  each  person's  several  portion 
has  been  allotted  he  may  sue  in  trespass  for  the  breach  of 
his  several  close,  because  he  has  an  exclusive  interest 
therein  for  the  time  being  (//i).  So  trespass  will  lie  at  suit 
of  one  who  has  an  exclusive  right  or  interest  in  land  the 
soil  of  which  belongs  to  another,  as  the  exclusive  right  to 
cut  turf  in  a  waste  belonging  to  the  lord  of  the  manor  (h)- 
Further,  it  has  been  held  that  a  person  entitled  to  the 
exclusive  enjoyment  of  a  growing  crop  during  the  proper 
period  of  its  growth,  and  until  it  was  cut  and  carried  away^ 
might  maintain  trespass  in  respect  of  such  exclusive  right  r 
and  one  entitled  exclusively  to  the  "  vesture  "  of  land,  that 
is,  to  the  corn,  grass,  underwood,  and  the  like,  growing 
upon  it,  may  have  an  action  of  trespass  (o). 

{g)  Turner  v.   Cameron'' s  Coalbrook  menfced  on  and  distinguished  in  j&MJ«r<  t. 

Steam  Coal  Co.,  5  Exch.  932  ;  Litch-  Graham,  7  H.  L.  Ca.  331 ;  S.  C,  1  H. 

Jield  V.  Ready,  Id.   939;    Wheeler  v,  &  N.  650;  11  Exch.  326.    See  Hoi- 

Montfieore,  2  Q.  B.  133  (explained  in  ford  v.  Baileij,  13  Q.  B.  426;  5.  C 

the  judgment,  Doc  d.  Parafey  V.  i)ay,  8   Id.   1000;   Marshall  v.    Wleawater 

2  Q.  B.  155).  Steam  Nav.  Co.,  3  B.  &  S.  732,  749 ; 

(A)  3  Bla,  Com.  210,  citing  2  Roll.  Molmes  v.   Baffffe,    1  E.   &   B.  782; 

Abr.  563.  Jiiffff  v.  Earl  of  Lomdale,  1  H.  &  N- 

(i)  Harnett  v.  Earl   of  Guildford,  923;   S.    C,    11    Exch.    654;  Lee  v. 

11  Exch.  19,  which  shows  that  after  Stevenson,  E.  B.  &  E.  512. 

entry  there  may  be  a  relation  back  to  (»j)  3  IJla.  Com.  210. 

the  time  when  the  title  accrued.  («)  Per  cur.,   Wilson   v.  Mackretkr 

Harrison  \.  Jilackbwn,   17   C.  3  Burr.  1824  ;   Weldm  v.  Hridffetcater, 

.  S.,  supra,  n.  (e).  Cro.  Eliz.  421. 

(0  Sevett  V.  Broun,   5    Bing.    7;  (o)  Crosby  v.    Wadsworth,  6  East, 

Stocks  v.  Booth,   1  T.  R.  428,  430 ;  602  ;  8  R.  R.  566  ;  Preface  vii. ;  Co. 

I  R.  R.  244  ;  3fainwarinff  v.  Giles,  5  Litt.   4   b ;    Welsh   v.    Hall,   cited  2 


B.,  N. 


B.  &  Aid.  356  ;  24  R.  R.  417  ;  Great-       Selw.  N.  P.,  13th  ed.,  1243, 
h4iad  V.  Morley,  3  M.  &  Gr.  139 ;  com- 
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A  reversioner  also,  though  out  of  possession  of  land, 
may  sue  for  any  injury  of  a  permanent  kind  done  to  his 
I  reversion.  Upon  this  point  Cox  v.  Glue  (p)  is  an  authority. 
There  the  plaintiff  was  seised  in  fee  of  land  upon  which  the 
burgesses  of  a  certain  town  had  a  right  during  a  portion  of 
the  year  to  depasture  their  cattle,  and  of  which  also  during 
such  period  they  were  entitled  to  the  exclusive  possession. 
Trespasses  having  been  committed  as  well  to  the  surface  as 
to  the  subsoil  of  the  land  in  question  (whilst  in  the  occupa- 
tion of  the  burgesses),  it  was  held  that  in  respect  of  the 
latter  (the  injury  to  the  subsoil)  an  action  would  well  lie 
I  at  suit  of  the  plaintiff  (the  tenant  in  fee),  but  that  in 
'  respect  of  the  former  (khe  injury  to  the  surface  of  the 
land)  it  would  not. 

It  cannot  of  course  be  denied  that  the  possession  of  the 
-urface  of  land  may  be  in  one  person  whilst  the  possession 
of  the  subsoil  is  in  another.  The  right,  for  instance,  either 
to  the  surface  or  to  the  subsoil  may  be  derived  by  grant, 
or  inferred  from  a  long  and  uniform  course  of  enjoyment, 
which  will  be  supposed  to  correspond  with  some  interest 
created  by  a  grant,  and  the  action  of  trespass,  being  a 
remedy  given  for  an  interference  with  possession,  may  be 
maintainable  at  suit  of  a  party  entitled  to  either  of  the 
rights  just  specified  when  it  has  been  invaded. 

It  is,  however,  important  to  note  this  difference  between 
an  action  for  a  trespass  to  land  and  an  action  for  damage 
done  to  the  reversion.  In  the  former  action,  as  stated  at 
p.  871,  special  damage  need  not  be  proved  with  a  view 
to  supporting  it.  In  the  latter  action  it  must  be  so  ;  that 
is  to  say,  the  plaintiff,  suing  as  reversioner,  must  show  that, 
by  the  acts  complained  of,  his  reversionary  estate  and 
interest  were  depreciated  or  lessened  in  value,  or  he  must 
show  that  the  alleged  tort  was  of  a  kind  which  was  neces- 
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{p)  5  C.   B.  533.     See  Marker  v. 
Eenriek,  13  C.    B.    188;    Weeton  t. 


Woodcock,  5  M.  &  "W.  587,  594. 
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[sarily  calculated  to  prejudice  the  reversion  ((j-) .  The 
following  hypothetical  state  of  facts  may  serve  to  illustrate 
this  part  of  the  subject :  A.  is  tenant  in  possession  of  an 
estate  under  a  lease ;  through  this  estate  runs  a  public 
road,  which  is  stopped  up  by  B.  (the  defendant),  in  con- 
sequence whereof  A.  sustains  some  special  and  peculiar 
damage,  which  will  entitle  him  to  an  action  against  B.  In 
this  case,  C,  the  landlord,  who  is  out  of  possession,  is  in 
nowise  damnified  by  his  tenant's  being  prevented  from 
enjoying  his  estate  in  so  ample  a  manner  as  he  might 
otherwise  have  done,  and  he  (the  landlord)  will  not  be 
entitled  to  redress  in  the  absence  of  proof  of  damage  to  his 
reversion.  That  such  damage  might  under  the  circum- 
stances here  supposed  really  ensue,  or  be  reasonably 
presumable,  is  extremely  probable  ;  for  if  an  obstruction  of 
a  public  road  appeared  to  be  of  a  permanent  nature,  or 
professed,  either  by  notice  affixed,  or  in  any  other  way,  to 
deny  the  public  right,  thus  leading  to  an  opinion  that  no 
road  was  there,  the  value  of  the  estate  might  be  lowered  in 
public  estimation,  and  pecuniary  loss  might  follow,  for 
which  an  action  would  lie  (r). 

In  Simpson  v.  Savage  (s),  the  Court  laid  down  this  pro- 
position upon  the  subject  before  us,  that,  since,  in  order  to 
give  a  reversioner  a  right  of  action  for  consequential  damage, 
"  there  must  be  some  injury  done  to  the  inheritance,  the 
necessity  is  involved  of  the  injury  being  of  a  permanent 
character,"  not  necessarily  in  the  sense  of  lasting  many 
years,  but  of  its  enuring  as  an  injury  to  the  reversion  (t). 


[q)  Bobson  V.  Blackmore,  9  Q.  B. 
991  ;  Jackson  v.  Fesked,  1  M.  &  S. 
234  ;  14  R.  R.  417. 

{>■)  Judgm.,  9  Q.  B.  1004. 

(»)  1  C.  B.,  N.  S.,  347 ;  Mumford 
V.  Oxford,  Worce»ter,  and  Wolrer- 
hampton  R.  C,  1  H.  &  N.  34  ;  Bell 
V.  Midland  S.  C,  10  C.  B.,  N.  S., 
287. 

(0  Metropolitan  Aai.   v.    Fetch,  5 


C.  B.,  N.  S.,  504,  following  A'iW^«7/T. 
Moor,  9  C.  B.  364.  See  ulsoWUtshear 
V.  Cottrell,  1  E.  &  B.  674 ;  Jiaxter  v. 
Tat/lm;  4  B.  &  Ad.  72;  Tucker  v. 
Ketcman,  11  Ad.  &  E.  40  ;  Yottng  v. 
Spencer,  10  B.  &  C.  145 ;  per  ]ii»t, 
C.  J.,  Strothcrr.  liarr,  5  Bing.  153; 
Alston  V.  Scales,  9  Bing.  3  ;  Hosking 
V.  Fhillips,  3  Exch.  168. 
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In  connection  with  torts  to  realty,  it  should  be  noticed, 
that  "  a  man  is  answerable  for  not  only  his  own  trespass, 
but  that  of  his  cattle  also :  for  if,  by  his  negligent  keeping, 
they  stray  upon  the  land  of  another  (and  much  more  if  he 
permits  or  drives  them  on),  and  they  there  tread  down  his 
neighbour's  herbage,  and  spoil  his  corn  or  his  trees,  this  is 
a  trespass  for  which  the  owner  must  answer  in  damages  ; 
and  the  law  gives  the  party  injured  a  double  remedy  in  this 
case  by  permittmg  him  to  distrain  the  cattle  thus  *  damage 
feasant,'  or  doing  dama^ge,  till  the  owner  shall  make  him 
satisfaction,  or  else  by  leaving  him  to  the  common  remedy 
mforo  contentioso  by  action,"  wherein,  "  if  any  unwarrant- 
able act  of  the  defendant  or  his  beasts,  in  coming  upon  the 
land,  be  proved,  it  is  an  act  of  trespass  for  which  the 
plaintiff  must  recover  some  damages,  such,  however,  as 
the  jury  shall  think  proper  to  assess  "  (u).  The  damage  in 
respect  of  which  trespassing  animals  may  be  distrained 
includes  injuries  to  other  animals  (x). 

A  trespass  may  be  of  a  permanent  nature,  where  the 
injury  is  continually  renewed  (y),  as  by  spoiling  or  con- 
suming the  herbage  with  the  defendant's  cattle,  or  by 
continuing  illegally  in  the  plaintiff's  dwelling-house  after  a 
forcible  entry  mto  it  (z). 

Sometimes,  however,  a  forcible  entry  on  another's  land  or 
house  is  justifiable,  and  shall  not  be  accounted  trespass  (a), 
as  if  a  man  comes  thither  to  demand  or  pay  money  there 
payable,  or  to  execute  in  a  legal  manner  the  process  of  the 
law  (b).  Thus  a  landlord  may  justify  entering  to  distrain 
for  rent ;  a  person  may  in  some  cases  enter  upon  his  neigh- 

(u)  3  Bla.  Com.,  pp.  211,  212.    See  common  learning,  that  every  continua- 

Ellis  V.  Loftus  Iron   Co.,  L.  E.  10  tion  of  a  trespass  is  a  fresh  trespass." 

C.  P.  10 ;  Wiseman  v.  Booker,  3  C.  P.  (a)  See   Burridge  v.   Nicholetts,   6 

D.  184.  H.  &  N.  383. 

{x)  Bowden    v.    Briscoe,   (1894)    I  {b)  See  Hewitt  v.  Macquire,  7  Exch. 

(i  B.  608.  80 ;  Ash  v.  Bawnay,   8   Exch.   237, 

(y)  3  Bla.  Com.,  p.  212.  243  ;  Keane  v.  Reynolds,  2  E.  &  B, 

(z)  Percival  v.  Stamp,  9  Exch.  167,  748. 
174,  where  Farke,  B.,  says,   "  It  is 
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hour's  land  to  abate  a  nuisance  (c) ;  a  commoner  may 
enter  to  attend  his  cattle  commoning  on  another's  land,  a 
reversioner  to  see  if  any  waste  be  committed  on  the  estate ; 
and  under  circumstances  of  extreme  necessity  (d),  or  where 
the  law  presumes  a  right  of  way,  an  intrusion  on  another's 
land  may  be  justified.  Moreover,  a  man  may  justify  enter- 
ing into  an  inn  or  public-house  without  the  leave  of  the 
owner  first  specially  asked,  because,  when  one  professes 
the  keeping  of  such  inn  or  public-house,  he  thereby  gives  a 
general  license  to  any  person  to  enter  his  doors  (e),  such 
license  being  of  course  subject  to  statutory  restrictions,  and 
likewise  to  this  proviso,  that  there  is  suitable  accommoda- 
tion at  the  innkeeper's  disposal,  and  that  the  guest  appUes 
peaceably  for  admission,  and  is  ready  and  able  to  pay 
reasonable  compensation  for  what  he  has  (/). 

A  man  may  also  justify  in  an  action  for  trespass  on 


(<•)  Ante,  p.  209. 

(rf)  Leg.  Max.,  6th  ed.,  p.  2.  See 
Finnington  v.  Gallmid,  9  Exch.  1, 
and  cases  there  cited  ;  White  v.  Bass, 
7  H.  &  N.  722,  732;  Fearson  v. 
Spencer,  1  B.  &  S.  761;  S.  C,  Id. 
571 ;  Fi/er  v.  Carter,  1  H.  &  N.  916, 
922  (questioned  in  Suffield  v.  Brown, 
33  L.  J.  Ch.  249,  and  in  Wheeldon 
V.  Burroxcs,  12  Ch.  D.  31) ;  Ewart 
v.  Cochrane,  4  Macq.  Sc.  App.  Cas. 
117,  122  ;  Hall  v.  Lund,  1  H.  &  C. 
676;  Bodd  v.  Burchell,  1  H.  &  C. 
113;  Buckby  v.  Cotes,  5  Taunt.  311; 
15  ;R.  R.  508 ;  Froctor  v.  Hodgson, 
10  Eich.  824  ;  v.  post,  p.  892. 

(«)  3  Bla.  Com.,  p.  212.  ^eeReg. 
T.  Rymer,  2  Q.  B.  D.  136,  cited  infra, 

"  Leave  and  license  "  may  of  course 
afford  a  good  defence  to  an  action  of 
trespass  to  land.  See  Hewitt  v.  Isham, 
7  Exch.  77  ;  Doe  d.  Hudson  v.  Leeds 
and  Bradford  B.  C,  16  U.  B.  796 ; 
cited  per  Channell,  B.,  Knapp  v.  Lon- 
don, Chatham,  and  borer  R.  C,  2 
H.  &  C.  222. 

(/)  Story  on  Bailm.,  8th  ed.,  pp. 
411,  412;  R.  V.  Icens,  7  Car.  &  P. 
213  ;  Thompson  v,  Laey,  3  B.  &  Aid. 


283,  285  ;  22  R.  R.  385 ;  Hawthorn 
V.  Hammond,  1  Car.  &  K.  404  ;  per 
Coleridge,  J.,  Danseg  v.  Richardson, 
3  E.  &  B.  159. 

An  innkeeper  is  not,  however,  hound 
to  provide  for  his  guest  the  precise 
room  which  the  latter  may  select ;  all 
that  the  law  requires  of  him  is  to  find 
for  his  guest  reasonable  and  proper 
accommodation:  Fell  v.  Knight,  8 
M.  &  W.  269,  276. 

Nor  is  an  innkeeper  bound  to  receive 
into  the  bar  attached  to  his  inn  a  cus- 
tomer Avith  his  dogs :  Reg.  v.  Rymer, 
2  Q.  B.  D.  136. 

As  to  obligation  of  an  innkeeper 
to  receive  goods,  see  the  remarks  per 
cur.  in  Broad  wood  v.  Granara,  10 
Exch.  417,  and  cases  there  cited. 

As  to  an  innkeeper's  right  of  lien, 
see  Threfall  v.  Borwick,  L.  E.  7  Q.  B. 
711;  S.  C,  affirmed  L.  R.  10  Q.  B. 
Sneadx.  Watkins,\  C.  B.,N.S., 
Allen  V.Smith,  12  C.  B.,  N.  S., 
Jfulliner  v.  Florence,  3  Q.  B.  D. 
Angus  v.  McLachlan,  23  Ch.  D. 


210 
267 
638 
484 
330 


As  to  the  right  of  an  innkeeper  to 
dispose  of  goods  left  with  him,  see 
Stat.  41  &  42  Vict.  c.  38,  s.  1. 
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account  of  the  freehold  and  right  of  entry  being  in  him- 
self, a  defence  which  brings  the  title  to  the  estate  in 
question. 

There  are  one  or  two  rather  peculiar  principles  of  our  law  Jbln^o* 
which,  in  connection  with  injuries  to  real  property,  invite 
our  notice.  "  Where,"  says  Blackstone  (</),  "  a  man  mis- 
demeans  himself,  or  makes  an  ill  use  of  the  authority  with 
which  the  law  intrusts  ir^him,  he  shall  be  accounted  a  tres- 
passer ah  initio,  as  if  one  comes  into  a  tavern  and  will  not 
go  out  in  a  reasonable  time,  but  tarries  there  all  night  con- 
"fcrary  to  the  inclinations  of  the  owner,  this  wrongful  act 
shall  affect  and  have  relation  back  even  to  his  first  entry, 
and  make  the  whole  a  trespass.  But  a  bare  nonfeasance, 
as  not  paying  for  the  wine  he  calls  for,  will  not  make  him 
a  trespasser,  for  this  is  only  a  breach  of  contract."  Such 
I  iBftre  the  remarks  of  Blackstone  upon  the  point  in  question, 
the  law  in  regard  to  it  being  fully  stated  in  The  Six  Car- 
penters' Case  (h).  The  doctrine  referred  to  is  in  practice 
I  most  frequently,  though  not  exclusively,  applied  in  connec- 
^^^on  with  trespasses  to  land,  as  where  he  who  enters  an 
inn  or  tavern  commits  a  trespass  there,  as  by  carrying  any- 
thing away  ;  or  if  the  lord  who  distrains  for  rent,  or  the 
owner  for  damage  feasant,  works  or  kills  the  distress  ;  or  if 
he  who  has  a  right  of  entry  to  take  one  heriot  enters  and 
takes  two  (i)  ;  or  if  a  lessor  who  enters  on  demised  premises 
to  see  if  waste  be  done  breaks  the  house,  or  stays  there  all 
night ;  or  where  a  commoner  cuts  down  a  tree  growmg  on 
the  commonable  land.  In  these  and  the  like  cases  the  law 
holds  that  the  wrong-doer  entered  with  intention  to  do  the 
wrongful  act  of  which  he   subsequently  was  guilty ;  and 

iff)  3  Com.,  p.  213.  167  ;  Burdett  v.  Colman,  14  East,  163  ; 

{h)  8  Rep.  146  a;    1   Sm.   L.   C,  12    R.  R.  478,  Preface  vii. ;  Amber- 

9th  ed.,  144.     See  Leg.  Max.,  5th  ed.,  gate,   #c.,   R.  C.  v.  Midland  M.    C, 

pp.   301    et  seq.  ;    West  v.    Nibbs,  4  3  E.  &  B.  793. 

|€.  B.   172,    187;  Ash  v.  Dawnarj,  8  (i)  Price    v.    Woodhouse,    1    Exch. 

ich.  237  ;  Percivaly.  Stamp,  9  Exch.  559. 
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realty. 


because   the   act  which   demonstrates  the   intention  is  a 
trespass,   the   individual   doing   it   shall   be    accounted    a 
trespasser  ah  initio  (k).     A  man  cannot,  however,  be  made. 
a  trespasser  by  relation  where  the  act  complained  of  was 
lawful  at  the  time  when  done  (Z). 

Another  important  principle  occasionally  applicable  in 
an  action  for  trespass  to  land,  the  nature  and  limitations 
whereof  have  already  been  illustrated  and  defined,  is  that 
of  ratification  by  a  principal  of  a  wrongful  act  done  in 
his  name  or  on  his  behalf  by  a  third  person.  The  judg- 
ment in  Buron  v.  Denman,  noticed  at  pp.  103,  804,  and 
the  cases  there  cited,  should  be  examined  in  connection 
with  the  subject  treated  of  in  this  section. 

As  exhibiting  the  nature  of  and  remedy  for  a  nuisance 
at  common  law,  the  following  remarks  are  offered  : — 

A  private  "nuisance  "  has  been  defined  to  be  "  anything 
done  to  the  hurt  and  annoyance  of  the  lands,  tenements, 
or  hereditaments  of  another,"  as  if  one  erects  a  smeltmg- 
house  for  lead  so  near  the  land  of  another  that  the  vapour 
and  smoke  kill  his  corn  and  grass,  and  damage  his  cattle 
therein  (m).  And  where  no  right  by  prescription  or  agi'ee- 
ment  exists  to  carry  on  a  particular  manufacture  in  a 
particular  place,  the  principles  to  be  applied  for  determining 
the  manufacturer's  liability  for  a  nuisance  to  adjacent 
land,  caused  by  his  works,  have  been  thus  authoritatively 
expressed : — Every  man  is  bound  to  use  his  own  property 
in  such  a  manner  as  not  to  injure  that  of  his  neighbours; 
the  law,  however,  does  not  regard  trifling  inconveniences, 
and  therefore  the  injury  to  be  actionable  must  be  such 
as  visibly  to  diminish  the  value  of  the  complainant's, 
property,  and  the  enjoyment  of  it;   and   all  the  cireum« 


(A)  The  Six  Carpenters''  Case,  8  Rep. 
146  b;  1  8m.  L.  C,  9th  ed.,  144; 
Bramwell  y.  Attack,  3  B.  &  S.  620. 

(/)  8e«  Tharpe  v.  Stallwood,  5  M. 
&  Or.  760 ;  Foster  v.  Bates,  12  M.  & 


W.  226;  Welchman  v.  Sturgis,  la 
Q.  B.  552  ;  per  Parke,  B.,  Yorston  r. 
Fether,  14  M.  &  W.  854. 

H  3  Bla.  Com.,  pp.  210,  217. 
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igtances  adduced  in  evidence,  including  those  of  time  and 
ilocality,  ought  to  be  considered  by  the  jury  (n). 

As  to  whether  the  plaintiff  is  entitled  to  damages  or  an 
linjunction,  Smith,  L.  J.,  in  Shelf er  v.  City  of  London 
Electric  Lighting  Co.  (o),  stated  the  following  as  a  good 
'■working  rule :  damages  in  substitution  for  an  injunction 
may  be  given  (1)  if  the  injury  to  the  plaintiff's  legal  rights 
is  small ;  and  (2)  is  one  which  is  capable  of  being  estimated 
in  money ;  and  (3)  is  one  which  can  be  adequately  com- 
pensated by  a  small  money  payment;  and  (4)  the  case  is 
one  in  which  it  would  be  oppressive  to  the  defendant  to 
grant  an  injunction. 

'    Many  other  analogous  torts  to  property,   falling  within 

the  class  now  before  us,  and  resulting  from  non-observance 

I  of  the  maxim,  Sic  utere  tuo  ut  alienum  non  laedas  (p),  will 

I  without  doubt  readily  suggest  themselves  to  the  reader.     If 

my  neighbour  is  bound  to  scour  a  ditch,  or  cleanse  and 

,  keep  in  repair  a  drain,  and  neglects  to  do  so,  whereby  my 

\  land  is  overflowed  and  my  goods  are  damaged,  this  is  an 

actionable  nuisance  (q).     If  a  man  builds  a  house  so  near 

1  to  mine  that  his  roof  overhangs  my  premises,  and  throws 

'  the  water  off  his  roof  upon  them,  this   is  a  nuisance  for 

which  an  action  founded  in  tort  will  lie  (r),  even  without 

proof  that  water  has  thus  fallen  or  been  discharged  upon 

my  land  (s) ;  and  a  person  who  for  his  own  purposes  brings 

on  to  his  land,  and  collects  and  keeps  there  anything — 


(m)  St.    Helen's    Smelting     Co.    v.  16  Q.    B.    643;  Clothier  v.    Webster, 

Tipping,   11   H.  L.    Ca.   642;    Caveij  12  C.  B.,  N.  S.,  790,  796. 
V.  Leadbitter,  13  C.  B.,  N.  S.,  470;  {q)  3   Bla.    Com.,   p.    218;  Alston 

liamforcl  v.   Turnley,  3  B.  &  S.   62,  v.  Grant,  3  E.  &  B.  128 ;  Harrison 

66.  V.  Great  Northern  R.   C,  3  H.  &  C. 

(o)  (1895)  1  Ch.  287.  231. 

(p)  Leg.  Max.,  6th  ed.,  347  et  seq.,  (>•)  TenruddoeH's  Case,  5  Eep.  100. 

where  many  cases  are  cited  illustrating  (s)  Fay  v.  Prentice,  1   C.  B.  828; 

the  nature  of  a  nuisance  to  real  pro-  Harvey  v.  Walters,  L.  E.  8  C.  P.  162  ; 

pertv.    See  also  Chauntlerx.  Robinson,  Baten's    Case,   9    Rep.    53,    b.     See 

4Exch.  163;  Richards  v.  J2o«e,  9  Exch.  Pickering  v.  Rudd,  1  Stark.  N.  P.  C. 

218;  and  cases  cited  ante,  Bk.  I.  Ch.  56;  Kenyan,  app.,  Hart,  resp.,  6  B. 

3 :  Laurence  v.  Great  Northern  R.  C,  &  S.  249. 

B.C.L.  3  L 
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ex.  gr.,  water — likely  to  do  mischief  if  it  escapes,  must  keep 
it  in  at  his  peril,  and  if  he  does  not  do  so  is  pi'imd  facie 
answerable  for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape  (0- 
Easements.  Amongst  torts  to  realty,  besides  such  as  are  evidenced  by 
a  mere  wrongful  entry  upon  land,  or  by  the  committing  of 
such  nuisances  as  those  just  referred  to,  are  to  be  included 
all  infringements  of  the  class  of  rights  known  to  the  law  as 
easements  (u).  These  must  be  distinguished  from  those 
natural  rights  which  are  incident  to  the  possession  of  realty, 
inasmuch  as  the  former  are  founded  upon  prescription  or 
upon  a  grant  express  or  implied. 

An  "  easement "  may  be  defined  as  "  a  privilege  which 
the  owner  of  one  neighbouring  tenement  hath  of  another 
existing  in  respect  of  their  several  tenements,  by  which  the 
servient  owner  is  obliged  to  suffer  or  not  to  do  some- 
thing on  his  own  land  for  the  advantage  of  the  dominant 
owner  "  (x).  Easements  must  also  be  distinguished  from 
mere  obligations,  which  only  confer  a  personal  right  against 
the  owner,  as  opposed  to  a  right  over  his  land,  and  for  a 
breach  of  which  the  remedy  would  only  be  by  an  action  on 
the  contract;  and  also  from  rights  to  participate  in  any 
profits  arising  from  such  land,  such  as  rights  of  common, 


(t)  Ryhtids  V,  Fletcher,  L.  R.  3 
H.  L.  330  (distinguished  in  Atiderson 
T.  Oppetiheifner,  6  Q.  B.  D.  602) ; 
Crowhurst  v.  Ameriham  Burial  Board, 
4  Ex.  D,  5,  10,  11 ;  Nichoh  v.  Mars- 
land,  2  Ex.  D.  1 ;  Caratairs  v.  Taylor, 
L.  R.  6  Ex.  217 ;  Humphries  v. 
Cousins,  2  C.  P.  D.  239,  246;  dis- 
tineuishing  Ross  v.  Fedden,  L.  R.  7 
Q.  B.  661,  666  ;  Wilson  v.  Nevcherry, 
L.  R.  7  Q  B.  31 ;  Fletcher  v.  Smith, 
2  App.  Cm.  781  ;  Hurdman  v.  North 
FasUrti  R.  C,  3  C.  P.  D.  168,  174  ; 
Smith  V,  Fletcher,  L.  R.  9  Ex.  64  ; 
/>«««  V.  Birmingham  Canal  Co., 
L.  R.  7  Q.  B.  244,  260,  261 ;  S.  C, 
Id.  421  ;  Snow  v.  Whitehead,  27 
Ch.  D.  588.  See  Rylands  v.  Fletcher, 
followed  National   Telephones   Co.   v. 


Baker,  (1893)  2  Ch.  186,  where  the 
principle  was  held  to  cover  the  case  of 
a  man  creating  on  his  own  land  an 
electric  current.  See  also  Panting  v. 
Noakes,  (1894)  2  Q.  B.  281,  the  case 
of  a  yew  tree,  none  of  whose  branches 
overhung  the  plaintiff's  land.  The 
defendant  was  held  not  liable  in  re- 
spect of  a  horse  of  the  plaintiff  which 
had  died  after  eating  of  the  tree. 

(«)  The  following  sketch  of  the  law 
of  easements  has  been  mainly  derived 
from  Mr.  Gale's  valuable  work  on  the 
subject,  which  should  be  consulted  by 
the  student  who  is  anxious  for  further 
information. 

{x)  Terms  de  la  Ley,  Tit.  Ease- 
ments. 
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.hooting  or  fishing,  which  are  known  to  the  law  as  profits 
iprendi'e  (y). 

An  easement  is  an  incorporeal  right  imposed  upon  cor- 
poreal property  for  the  ben^t  of  real  (z)  property  (a),  and 
leeding  therefore  two  distinct  tenements,  the  dominant  to 
vhich  the  right  belongs,  and  the  servient  upon  which  the 
l)bligation  is  imposed  (6).  Easements  are  either  affirmative 
!>r  negative ;  the  former  authorise  the  commission  of  acts 
njurious  to  the  owner  of  the  servient  tenement,  ex.  gr., 
•ights  of  way,  or  support ;  the  latter  restrict  the  neigh- 
bouring owner  in  his  use  of  his  tenement,  ex.  gr.,  an 
)bligation  not  to  block  an  ancient  window.  They  are  also 
lither  continuous,  ex.  gr.,  the  employment  of  light ;  or  dis- 
vontimious,  ex.  gr.,  a  right  of  way ;  and  apparent,  where  the 
iiasement  is  shown  by  works,  as  the  construction  of  a  water- 
curse,  or  the  opening  of  a  window ;  or  non-apparent,  where 
(ihere  is  no  such  outward  sign,  as  in  the  case  of  a  prohibi- 
ion  to  build  so  as  to  interfere  with  the  access  of  light. 

Before  considering  further  the  nature  of  easements  pro-  ^^hte^oV 
)erly  so  called,  it  will  be  advisable  to  refer  to  the  most  P^P^'^-y* 
miportant  natural  rights  of  property,  inherent  in  its  very 
Possession.     Of  these  the  principal  ones  are  the  right  to 
i.upport  for  land  in  its  natural  condition,  and  the  right  to 
he  use  of  flowing  water. 

As  to  the  first  of  these,  it  is  obvious  that  "if  neighbour-  f^l^^ 
iig  owners  might  excavate  their  soil  on  every  side  up  to 
he  boundary  line  to  an  indefinite  depth,  land  thus  deprived 
)f  all  support  on  all  sides  could  not  stand  by  its  own  cohe- 
ence  alone  "  (c).  Such  excavation,  therefore,  is  forbidden 
11  accordance  with  the  maxims.  Sic  utere  tuo  ut  alienum  non 

'j/)  Cf.  Addison  on  Torts,  5th  ed.,  nant  tenement."    Per    Lord   Cairns, 

J'.  255.  L.    J.,    Rangeley  v.   Midland  R.   C, 

j   («)  Gale  on  Easements,  6tli  ed.,  cf.  L.  R.  3  Ch.  App.  310. 

phap.  2.  {b)  Gale  on  Easements. 

j   («)  There  can  he  no  such  thing  as  an  (c)  Per  cur.,  Jfumphries  v.  Brogden, 

'asement  in  gross.     "  There  can  be  no  12   Q.   B.   739,   744,  citing  Gale  on 

;>sement    properly  so    called,    unless  Easements,  p.  358. 

here  be  both  a  servient  and  a  domi- 

3l2 


for  land. 
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laedas,  and  Prohibetur  ne  quis  facial  in  suo  quod  nocere 
potest  alieno.  "  It  seems  that  a  man  who  has  land  closely 
adjoining  my  land  cannot  dig  his  land  so  near  mine  that 
mine  would  fall  into  his  pit,  and  an  action  brought  for  such 
an  act  would  lie  "  {d). 

This  right  extends  to  support  not  only  of  land  by  adjacent, 
but  also  by  subjacent  land,  when  the  surface  and  subsoil  are 
vested  in  different  owners  (e).  "In  the  natural  state  of 
land  one  part  of  it  receives  support  from  another,  upp«S 
from  lower  strata,  and  soil  from  adjacent  soil.  Thig 
support  is  natural,  and  is  necessary,  so  long  as  the  statm 
quo  of  the  land  is  maintained  ;  and  therefore,  if  one  parcel 
of  the  land  be  conveyed  so  as  to  be  divided  in  point  of  title 
from  another  contiguous  to  it,  or  (as  in  the  case  of  mines) 
below  it,  the  status  quo  of  support  passes  with  the  property 
in  the  land,  not  as  an  easement  held  by  a  distinct  title,  bufc 
as  an  incident  to  the  land  itself,  sine  quo  res  ipsa  haheri  rum 
potest.  All  existing  divisions  of  property  in  land  must  have 
been  attended  with  this  incident,  when  not  excluded  by 
contract,  and  it  is  for  that  reason  often  spoken  of  as  a  righlj 
by  law  ;  a  right  of  the  owner  to  the  enjoyment  of  his  own 
property,  as  distinguished  from  an  easement  supposed  to  be 
gained  by  grant ;  a  right  for  injury  to  which  an  adjoining  pro- 
prietor is  responsible,"  upon  the  principles  already  stated  (/). 

This  natural  right  can  be  surrendered  by  agreement,  and 
possibly  a  right  to  let  down  adjacent  or  superior  soil  might 
be  claimed  by  prescription  or  custom  [g) :  but  there  musfc 

{d)  Rolle's  Abr.  II.  564.  Trespa.«8, 
Justification,  1  pi.  1 ;  Wilde  v.  Min- 
tUrley,  ib.  p.  564. 

(e)  Humphries  v.  Brogden,  12  Q.  B. 
739;  Hunt  v.  Peake,  1  Johns.  705; 
29  L.  J.  Ch.  787 ;  North-  Eastern  It.  C. 
V.  £lliot,  2  De  G.  F.  &  J.  423  ;  10 
H.  L.  Ca.  333;  Sarrig  v.  Jtyding, 
6  M.  &  W.  60 ;  Caledonian  2i.  C.  v, 
Sprot,  2  Macq.  Sc.  App.  449 ;  £ack- 
houie  V.  Bonomiy  E.  B.  &  E.  655 ;  9 
H.  L.  Ca.  503. 

(/)   Per  Lord  Selborne,  Dalton  v. 


Angus,  6  App.  Cas.  740,  791,  citing 
Humphries  v.  Brogden,  ubi  supra ; 
Rowbotham  v.  Wilson,  8  E.  k  B.  142, 
146,  151  ;  Backhouse  v.  Bonomi,  ubi 
supra ;  Dixon  v.  White,  8  App.  Cas. 
833. 

{g)  On  this  point,  see  Hilton  T. 
Harl  Granville,  5  Q.  B.  701 ;  Blaek*tt 
V.  Bradley,  1  B.  &  S.  940  ;  WakeJUU 
T.  Duke  o/Buccleugh,  L.  R.  4  Eq.  Ca. 
199 ;  L.  R.  4  H.  L.  377 ;  Gill  r. 
Dickinson,  5  Q.  B.  D.  159. 

As  to  mines  under  land  taken  under 
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be  clear  words  indicating  an  intention  to  confer  such  a 

right  in  derogation  of  the  ordinary  and  prima  facie  right  of 

support  as  against  the  adjacent  owner  (/t). 

As  introductory  to  the  consideration  of  the  second  of  Land- 
how  distin- 

these  natural  rights,  a  few  elementary  remarks  are  needed,    guishwi 

"  ^  from  water 

"The  word  'land,'"  says  Sir  Echvard  Coke  (i),  in  legal  i^,JXiT" 
contemplation,  "  comprehendeth  any  ground,  soil,  or  earth 

I  whatsoever,  as  meadows,  pastures,  woods,  moors,  waters, 

I  marshes,  furzes,  and  heath;"  upon  which  passage 
Blackstone  observes  (k)  as  follows :  "  It  is  observable  that 

I  water  is  here  mentioned  as  a  species  of  land,  which  may 
seem  a  kind  of  solecism,  but  such  is  the  language  of  the 
law ;  and  therefore  I  cannot  bring  an  action  to  recover 
possession  of  a  pool  or  other  piece  of  water  by  the  name  of 
*  water '  only,  either  by  calculating  its  capacity,  as  for  so 
many  cubical  yards,  or  by  superficial  measure,  for  twenty 
acres  of  water,  or  by  general  description,  as  for  a  pond,  a 
watercourse,  or  a  rivulet ;  but  I  must  bring  my  action  for 
the  land  that  lies  at  the  bottom,  and  must  call  it  twenty 

1  acres  of  land  covered  icith  water.  For  water  is  a  moveable 
wandering  thing,  and  must  of  necessity  continue  common 
by  the  law  of  nature.  So  that  I  can  only  have  a  temporary, 
transient,  usufructuary  property  therein;  wherefore,  if  a 
body  of  water  runs  out  of  my  pond  into  another  man's,  I 
have  no  right  to  reclaim  it.  But  the  land  which  that 
water  covers  is  permanent,  fixed,  and  immoveable,  and 
therefore  in  this  I  may  have  a  certain  substantial  property 
which  the  law  will  take  notice." 
Such  being  the  distinction  between  "  land  "  and  "  water  " 

the  Railway  Clauses  Consolidation  Act,  7  lb.   625  ;  Dugdale  v.  Robertson,  3 

1845,   see    Great    Western  11.    C.    v.  Kay  &  J.  695 ;    Proud  v.  Bates,  34 

Betinett,  L.  R.  2  H.  L.  27 ;  Ilidland  L.  J.  Ch.  406 ;  Davis  v.   Treharne^  6 

R.  C.  V.  Robinson,  15  App.  Cas.  19,  App.  Cas.  460;  Love  v.  Bell,  9  App, 

affirming    C.   A.    37    Ch.    D.    386  ;  Cas.  286. 

Ruabon  Brick   Co.  v.   Great   Western  (i)  Co.  Litt.  4  a.,  cited  per  JI/Wr<iM, 

R.  C,  (1893)  1  Ch.  427.  B.,  Allaway  r.  Wagstaff,  4  H.  &  N. 

{h)  Smart  v.  Morton,  5  E.  &  B.  30;  313. 
Roberts  v.  Haines,  6  E.  &  B.    643;  (/t)  2  Comm.,  p.  18. 
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in  strict  legal  contemplation,  let  us,  somewhat  more 
minutely,  inquire  respecting  the  nature  of  the  right  to  the 
use  and  enjoyment  of  running  water  possessed  by  a 
riparian  proprietor. 

Flowing  water,  it  has  been  observed,  as  well  as  light  and 
air,  is  in  one  sense  piihlici  juris  (l).  It  is  a  boon  from  Pro- 
vidence to  all,  differing  from  the  other  elements,  however, 
in  its  mode  of  enjoyment.  Light  and  air  are  diffused  in 
all  directions,  flowing  water  in  some.  When  property  was 
established,  each  one  had  the  right  to  enjoy  the  light  and 
air  diffused  over  and  the  water  flowing  through  the  portion 
of  soil  belonging  to  him  ;  the  property  in  the  water  itself 
was  not  in  the  proprietor  of  the  land  through  which 
passed,  but  only  the  use  of  it  as  it  passed  along,  for  t' 
enjoyment  of  his  property,  and  as  incidental  to  it  (m) ;  oqtA 
currit  et  debet  currere  is  the  language  of  the  law ;  and  the 
rule  is  that  prima  facie  the  proprietor  of  each  bank  of  a 
stream  is  the  proprietor  of  half  the  land  covered  by  the 
stream  (n),  but  there  is  no  property  in  the  water.  Every 
proprietor  has  an  equal  right  to  use  the  water  which  flo 
in  the  stream,  and  consequently  no  proprietor  can  have  th( 
right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor  (o).  Without  the  consent  of  the  other  pro- 
prietors who  may  be  affected  by  his  operations,  no  proprietor 
can  either  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the 


(/)  As  to  the  meaning  of  these  words, 
.«ee  per  Care,  J.,  Ornierod  v.  Tod- 
mordtn,  11  Q.  B.  D.  155,  160. 

(»w)  Judgm.,  3  Exch.  775  ;  Judgra., 
6  Exch.  369. 

(w)  Biekett  v.  Morrit,  L.  R.  1  H. 
L.  S.  C.  47  ;  distinguished  in  Ketisit 
y.  Great  Eastern  R.  C,  23  Ch.  D. 
670;  27  Id.  122.  See  Mickle- 
thtcaite  V.  Neiclay  Bridge  Co.,  33 
Ch.  D.  133. 

(o)  Ace.  the  general  principles  of 
law  deducible  from  Embrey  v.  Owtn^ 


6  Exch.  353,  viz.,  that  "every  pro- 
prietor of  lands  on  the  banks  of  a 
natural  stream  has  a  right  to  use  the 
water,  provided  he  so  uses  it  as  not  to 
work  any  material  injury  to  the  rights 
of  other  proprietors  above  or  below  the 
stream  :  "  Jugdm.,  Sampson  v.  Hodii- 
nott,  1  C.  B.,  N.  S.,  611,  612  ;  3  Id. 
596  ;  Orr-Ewing  r.  Colquhom,  2 
App.  Cas.  854,  855.  See  Lord  t. 
Comm.  of  Sydney,  12  Moo,  P.  C.  C. 
473. 


1 


TO  PROPERTY.  887 

water  back  upon  the  proprietors  above"  (p).  Subject  to 
such  restrictions,  however,  each  riparian  owner  is  entitled 
to  the  usufruct  of  the  stream  for  all  reasonable  purposes  (q) 
— ex.  gr.,  to  drink,  to  water  his  cattle,  or  to  turn  his  mill — 
land  each  such  owner  has  a  remedy  for  the  infringement  of 
fhis  right. 

"  By  the  general  law  applicable  to  running  streams," 
I  observed  Lord  Kingsdoivn  (r),  "  every  riparian  proprietor 
ihas  a  right  to  what  may  be  called  the  ordinary  use  of  the 
water  flowing  past  his  land,  for  instance,  to  the  reasonable 
tuse  (s)  of  the  water  for  his  domestic  purposes,  and  for  his 
cattle,  and  this  without  regard  to  the  effect  which  such  use 
may  have  in  case  of  a  deficiency  upon  proprietors  lower 
down  the  stream.  But,  further,  he  has  a  right  to  the  use 
of  it  for  any  purpose,  or  what  may  be  deemed  the  extra- 
ordinary use  of  it,  provided  that  he  does  not  thereby 
interfere  with  the  rights  of  other  proprietors  either  above 
or  below  him.  Subject  to  this  condition  he  may  dam  up 
the  stream  for  the  purpose  of  a  mill,  or  divert  the  water  for 
the  purpose  of  irrigation.  But  he  has  no  right  to  interrupt 
the  regular  flow  of  the  stream  if  he  thereby  interferes  with 
the  lawful  use  of  the  water  by  other  proprietors,  and  inflicts 
upon  them  a  sensible  injury"  (t). 

The  following  propositions  upon  the  subject  now  before 

us  have  been  laid  down  : — That  "  a  substantial  interference 

with  the  bed  of  a  stream,   so  as  to  increase  or  diminish 

the  flow  of  water  to  the  detriment  of  other  riparian  owners, 

jB  a  thing  actionable  in  itself;"  and  "damage  resulting 

r 


{p)FeTSiiJ.  Leach,Y.-C.,  JFriffht       App.  Cas.  336;    "quoted  again   and 
T.  Howard,  1  S.  &  S.  203  ;  24  R.  R.       again  with  approbation  in  our  Courts." 


167;  adopted  per  cur.  i!/«sow  V.  2fiW,  3  Per    Pollock,    B.,    Kensit    v.    Great 

B.  &  Ad.  312 ;  5  Id.  1 ;  and  in  Acton  Eastern  R.  C,  23  Ch.  D.  570  ;  27  Id. 

V.  Blundell,  12  M.  &  W.  348,  349.  122. 

[q)  Sampson  v.  Iloddinott,  1  C.  B.,  (s)  See  Swindon  Waterworks  Co.  t. 

X.  S.,  590  ;  3  Id.  596.  Wilts    and    Berks   Canal   Nav.    Co., 

(>•)  Judgm.,  Miner  v.  Gilmour,   12  L.  R.  7  H.  L.  697,  704. 

^loo.  P.  C.   C.  156  ;  adopted  Nuttall  (t)  Cited  Orr-Ewing  v.  Colquhoun, 

V.  Bracewell,   L.    R.   2    Ex.  9,    13  ;  2  App.  Cas.  855. 
Comm.  of  French  Hoek  v.  Hugo,  10 
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therefrom  is  actionable  damage  "  («).  That  "even  though 
immediate  damage  cannot  be  described,  even  though  actual 
loss  cannot  be  predicated,  yet  if  an  obstruction  be  made  to 
the  current  of  a  stream,  that  obstruction  is  one  which 
constitutes  an  injury  which  the  Courts  will  take  notice  of, 
as  an  encroachment  which  adjacent  proprietors  have  a 
right  to  have  removed  "  (x).  That  the  right  of  a  riparian 
owner  to  the  use  of  the  stream  does  not  depend  upon  the 
ownership  of  the  soil  of  the  stream  (y).  That  as  soon  agj 
the  owner  of  land  on  a  stream  has  appropriated  the  water' 
to  a  beneficial  use  he  may  sue  for  an  injury  done  to  him  in 
respect  of  such  new  use  (z) .  That  if  a  stream  be  diverted 
by  altering  its  course  (a),  or  cutting  down  its  banks,  or  if 
the  water  be  abstracted  from  it  for  unauthorised  purposes, 
the  owner  will  have  his  right  of  action  against  the  wrong- 
doer (b)  ;  and  that  an  action  will  he  for  fouling  water  to  the 

use  of  which  the  plaintiff  is  entitled  (c).  i 

I 
*'  The  right,"  however,  "  to  the  water  of  a  river  flowing; 

in  a  natural  channel  through  a  man's  land,  and  the  right 

to  water   flowing  to  it  through  an  artificial  watercourse 

constructed  on  his  neighbour's  land,  do  not  rest  on  the 

same  principle.    In  the  former  case,  each  successive  riparian 

proprietor  is,  prima  facie,  entitled  to  the  unimpeded  flow 

of  the  water  in  its  natural  course,  and  to  its  reasonable 


(«)  Per  Lord  Coleridge,  C.  J.,  Rhodes 
T.  Airedale  Drainage  Commissioners, 

1  C.  P.  D.  393. 

(x)  Per  Lord  Westbury,  Bickett  v. 
Morris,  L.  R.  1  H.  L.  Sc.  47,  62. 
See  Kensit  v.  Great  Eastern  B.  C, 
23  Ch.  D.  570;  27  Id.  122. 

(y)  Lyon  v.  Fishmongers'  Co.,  1 
App.  Ca«.  662,  followed  North  Shore 
£.  C.  V.  rion,  14  App.  Cas.  612. 

(i)  Judgm.,  Holker  v.  Porritt,  L.  R. 
10  Ex.  62,  citing  Matm  v,  HiU,  5 
B.  &  Ad.  1. 

(o)  See  Northam  y.  Hurley,  1 
E.  &  B.   665;    Whitehead  v.   Parks, 

2  H.  &   N.   870,   879,  which   show 
that  where  ' '  upon  a  question  of  water 


rights  there  is  an  agreement  by  deed,  \ 
such  deed  will  regulate  the  rights  of ' 
the  parties  : "    Embrey  v.    Owen,    6 
E.\ch.  353,  372. 

(4)  Judgm.,  7  Exch.  301 ;  Luddm 
T.  Cluttoti  Union,  1  H.  &  X.  627  ; 
Judgm.,  Wood  v.  Waud,  3  Exch.  780, 
781  ;  Embrey  v.  Otcen,  6  Exch.  353  ; 
Rochdale  Canal  Co.  v.  King,  14  Q.  B.  | 
122;  Medtcay  Nar.  Co.  v.  Earl  of< 
Rotnney,  9  C.  B.,  N.  S.,  675.  Set 
Murgatroyd  v.  Robinson,  7  £•  &  B. 
391. 

(c)  See  Laing  v.  Whaley,  3  H.  &  N. 
675,  901 ;  Hodgkinson  v.  Ennor,  4 
B.  &  S.  229. 
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enjoyment  as  it  passes  through  his  land,  as  a  natural  incident 
to  his  ownership  of  it.  In  the  latter,  any  right  to  the  flow  of 
I  water  must  rest  on  some  grant  or  arrangement,  either  proved 
or  presumed,  from  or  with  the  owners  of  the  lands  from 
which  the  water  is  artificially  brought,  or  on  some  other 

jBegal  origin  "  (rf). 

'  ■'  Turning  next  to  the  consideration  of  easements  proper,  ^^f^®"** 

as  opposed  to  natural  rights  of  property,  it  is  proposed  to 

state  the  general  rules  for  their  acquirement,  and  discuss 

I  some  of  the  more  important.     Easements,  we  have  already 

I  seen  (e),  may  be  acquu'ed  by  grant,  express  or  implied,  or 

by  prescription. 

I^B  Cases  of  express  agreement  are  comparatively  rare,  and 
present  little  difficulty,  the  rights  of  the  parties  being  ^''^''*' 
regulated  by  the  instrument  creating  them  (/)  ;  it  must, 
however,  be  borne  in  mind  that  an  easement,  being  an 
incorporeal  hereditament,  can  only  be  created  by  an  instru- 
ment under  seal;  in  the  language  of  the  law  "they  lie  in 
grant  and  not  in  livery  "  (f/).  A  parol  license,  on  the  other 
hand,  is  not  a  grant,  and  may  be  revoked  at  any  moment 
at  the  will  of  the  licensor  (Ji),  though  in  such  cases  a 
reasonable  time  must  be  allowed  to  the  licensee  to  remove 
himself  and  his  property  from  the  premises  (i).  At  equity, 
however,  the  want  of  a  seal  would  not  be  allowed  to  prevail, 
where  it  would  in  the  opinion  of  the  Court  be  a  fraud  to 
insist  upon  the  legal  right,  as  where  persons  either  by 
acquiescence  or  express  consent  have  induced  their  licensees 
to  incur  expense  in  the  erection  of  permanent  works,  or  the 
like  (A.)  ;  and  by  virtue  of  the  Judicature  Act,  1873,  sections 

[d)  See  Singh  v.  Pattuh,  4  App.  Cas.  {%)  Cornish  v.  Stubbs,  L.  R.  5  C.  P. 
121,  126  ;  approving  Wood  v.  Waud,  334  ;  Mellor  v.  Watkins,  L.  R.  9  Q.  B. 
3  Exch.  738,  v.  post,  p.  903.                       400. 

(e)  Ante,  p.  882.  {k)  Luke  of  Devonshire  v.  Eglin, 
If)  Ante,  p.  888  n.  (a).  14  Beav.  530  ;  Bann  v.  Spurrier,  7 
(</)  Co.  Litt.  9  a ;  Hewlins  v.  Ship-       Ves.  235  ;    7  R.  R.  797 ;    Ramsden  v. 

pam,  5  B.  &  C.  221,  229.  Dyson,  L.  R.  1  H.  L.  140;  approved 

[h)   Woody.  Zeadbitter,  ISM.  &;W.       in  Plinwicr  r .  Wellington  {Mai/or  of), 

S30.  9  App.  Cas.  699 ;  Hankart  v.  Tennant, 
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24  and  25,  subs.  11,  this  rule  will  for  the  future  be  followed 
in  all  the  Courts.  It  must,  however,  be  remembered  that, 
in  the  absence  of  a  deed,  the  party  claiming  the  easement, 
will  be  obliged  to  show  consideration,  as  he  will  be  also  in 
an  action  for  damages  for  breach  of  an  agreement  to  grant 
one. 
Easetnenf.        Easemcuts  acquired  by  implied  grant,  as  distinguished 

by  implied  .  -i   •    -i 

grant-  from  those  acquired  hy  prescription,  which  will  be  considered 

further  on,  arise  when  the  owner  of  property  severs  it  into 
two  or  more  portions,  either  retaining  one  in  his  own 
possession,  or  disposing  of  both  to  different  purchasers. 
It  is  plain  that  where  two  adjoining  tenements  belong  to 
different  owners  any  right,  as  of  support  or  light,  beyond 
the  natural  rights  of  property,  can  only  be  acquked  by  the 
one  owner  against  the  property  of  the  other,  either  by  grant 
or  by  acquiescence.  Where,  however,  the  same  person 
owns  both  tenements,  it  is  equally  plain  that  he  may  attach 
any  qitasi-easements  (I)  he  chooses,  whether  apparent  and 
continuous  or  not,  to  either  of  the  tenements  in  favour  of 
the  other.  The  question  then  arises  whether  upon  the  sale 
of  one  of  the  tenements,  it  will  pass  to  the  purchaser 
enjoying  or  burdened  with,  such  quasi-easements. 

It  has  long  been  decided  that  in  the  case  of  continuous 
and  apparent  easements  the  benefit  thereof  will  pass  to  the 
purchaser  without  an  express  grant,  on  the  principle  that 
"  no  man  shall  derogate  from  his  own  grant."  There  has, 
however,  been  a  considerable  conflict  of  judicial  decision  SA* 
to  whether  the  law  would  imply  a  corresponding  reseiTatioil 
of  easements  in  favour  of  the  tenement  retained,  as  against 
the  purchaser.  The  rule  would  now  appear  to  be  that, 
unless  in  cases  of  absolute  necessity,  no  such  reservation  will 
be  implied.     The  following  abstract  from  the  judgment  of.| 

L.  R.    10   E(K   Ca.    146 ;    ItavieM  r.  (/)  So  called  because,  strictly  spedt- 

Sear,  L.  R.  7  Eq.  Ca.  427 ;  McMamu  ing,  no  man  can  have  an  easement  in 
T.  Cooke,  36  Ch.  D.  681.  his  own  property. 
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the  Court  of  Appeal  in  a  well-known  case  states  both  the 
above  propositions  very  fully.  "  I  think,"  said  Thesiger,  L.  J., 
lin  delivering  the  judgment  of  the  Court,  "  that  two  propo- 
•sitions  may  be  stated  as  what  I  may  call  the  general  rules 
governing  cases  of  this  kind.  The  first  of  these  rules  is, 
that  on  the  grant  by  the  owner  of  a  tenement  of  part  of 
ithat  tenement  as  it  is  then  used  and  enjoyed,  there  will  pass 
to  the  grantee  all  those  continuous  and  apparent  easements 
(by  which,  of  course,  I  mean  quasi-easements),  or  in  other 
'words,  all  those  easements  which  are  necessary  to  the 
reasonable  enjoyment  of  the  property  granted,  and  which 
have  been  and  are  at  the  time  of  the  grant  used  by  the 
owners  of  the  entirety  for  the  benefit  of  the  part  granted. 
The  second  proposition  is  that,  if  the  grantor  intends  to 

[reserve  any  right  over  the  tenement  granted,  it  is  his  duty 
,  to  reserve  it  exj)ressly  in  the  grant  {m).  Those  are  the  general 
rules  governing  cases  of  this  kind,  but  the  second  of  those 
1  rules  is  subject  to  certain  exceptions.     One  of  these  excep- 
'  tions  is  the  well-known  exception  which  attaches  to  cases  of 
what  are  called  ways  of  necessity  {n)  :  and  I  do  not  dispute 
I  for  a  moment  that  there  may  be,  and  probably  are,  certain 
other  exceptions  "  (o). 

Again,  when  the  two  tenements  are  granted  to  different 
purchasers  at  the  same  time,  it  seems  that  they  will  pass 


(>«)  Mimcly  V.  Rutland  {Bulce  of),  owler,  L.  R.  2  Ch.  App.  478;    Watts 

23  Ch.  D.  97.  V.  Kelson,   L.    R.    6  Ch.  App.  16(i  ; 

(«)  Midland    R.    C.   v.   Miles,    33  followed  in  Baijley  v.  Great   JFestern 

C]i.J).6Z2,6U;  Brown  V.  Alabaster,  R.    C,   26  Ch.  D.  434;    Thomas  v. 

37  Ch.  D.  490.  Owen,  20  Q.  R.  D.  225  ;  and  as  to  the 

(o)   Wheeldon  v.  Burrows,  12  Ch.  D.  reservation    of     necessarj-    easements, 

31,  49,  where  the  following  cases  are  rinninrjton  v.    Galland,   9   Exch.   1  ; 

considered,  Pahner  v.  Fletcher,  1  Lev.  1  "Wms.  Saund.  323  (w),  citing  Clarke 

122 ;    Nicholas  v.    Chamberlain,  Cro.  v.    Cogge,   Cro.   Jac.    170  ;    Staple  v. 

Jac.  121;  Swansborough  V.   Coventry,  Heydon,   6    Mod.    1;     Chichester    t. 

9    Ring.  305  ;    Cox   v.   Matthews,    1  Lethbridge,  Willes,  72  n. ;  Button  v. 

Ventr.  237  ;  Rosewell  v.  Pryor,  6  Mod.  Taylor,  L.  R.  7  Eq.  Ca.  427  ;  Richards 

116 ;  Pyer  v.  Carter,  1  H."&  X.  922  ;  v.  Rose,  9  Exch.  218.     See  Russell  v. 

White  V.   Bass,    7   H.    &    N.    722  ;  Watts,  lb  Ch.  D.  559 ;  10  App.  Cas. 

Nuffield  V.  Brown,  4  De  G.  &  S.  185  ;  590. 
33  L.  J.  Ch.  249  ;  Crossley  v.  Light- 
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1 

■with  the  reciprocal  burden  and  benefit  of  their  continuouai 
and  apparent  quasi-easements,  so  that  the  purchaser  of  onei 
will  not  be  entitled  to  block  the  lights  of  the  other  as  againsfj 
his  fellow-purchaser,  though  he  might  have  done  so  aa 
against  the  vendor.  '*  The  sales  to  the  plaintiff  and  defen^ 
dant  being  sales  by  the  same  vendor,  and  taking  place  at 
one  and  the  same  time,  we  think  the  rights  of  the  parties 
are  brought  within  the  application  of  this  general  rule  ol 
law,"  namely,  that  a  grantor  shall  not  derogate  from  hia 
own  grant  (p). 

The  most  common  form  of  the  easements  of  necessity 
above  referred  to  is  that  of  the  right  of  way  across  the  land 
of  another.  "  Where  a  man,  having  a  close  surrounded 
with  his  own  land,  grants  the  close  to  another  in  fee,  for  life 
or  years,  the  grantee  shall  have  a  way  to  the  close  over  the 
grantor's  land,  as  incident  to  the  grant,  for  without  it  he 
cannot  derive  any  benefit  from  the  grant.  So  it  is  where 
he  grants  the  land  and  reserves  the  close  to  himself"  {q). 
In  fact  all  such  cases  come  under  the  principle,  Cum  aliquid 
alicui  conceditur,  conceditur  et  id  sine  quo  res  ipsa  haheri  non 
potest  if). 

When  the  easement  claimed  has  not  been  acquired  by 
grant  express  or  implied,  the  claim  must  be  founded  upon 
prescription,  that  is  to  say,  upon  an  enjoyment  of  the  benefit 
claimed  co-extensive  with  legal  memory,  "  during  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary." 
Legal  memory,  as  we  have  already  seen  («),  formerly  dated 
from  the  reign  of  Eichard  I.,  a.d.  1189.     From  an  early 


[p)  Per  Tindal,  C.  J.,  Sicans- 
borough  v.  Coventry,  2  Bing.  305, 
cited  per /««*/,  M.  R.,  Allen  v.  Taylor, 
16  Cn.  D.  Zoo,  358  ;  Barnes  v.  Loach, 
4  Q.  B.  D.  497  ;  Rigby  v.  Bennett, 
21  Ch.  D.  559. 

{q)  1  "Wms.  Saund.  323  (n) ;  1  Xotes 
to  Saund.  570  ;  Vinnington  v.  Galland, 
9  Exch.  12;  Wheeldon  v.  Burrows, 
12  Ch.  D.  31 ;  Shubrook  v.  Tuffnell, 


46  L.  T.  186,  Rmsell  v.  Wattt,  26 
Ch.  D.  559  ;  10  App.  Cas.  5»0  ;  Loh 
don  Corporation  v.  Biggs,  13  Ch.  D 
798. 

(r)    Liford's   Case,    11    Rep.    82 
Darcy  v.  Asktcith,  Hob.  234 ;  Ikmd 
V.  Kingscote,  6  M.  &  W.  196;  Shu- 
brook V.  Tuffnell,  46  L.  T.  886;  Good 
hart  V.  Hyett,  25  Ch.  D.  182. 

(<)  Ante,  p.  11. 
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period,  however,  it  was  decided  that  evidence  of  enjoyment 
for  a  shorter  time  raised  a  presumption  that  such  enjoy- 
ment had  been  for  the  necessary  period  (t) ;  but  this 
presumption  could  still  be  defeated  by  showing  affirmatively 
the  commencement  of  the  enjoyment  reUed  upon.  To 
avoid  the  hardship  of  this  rule  of  law,  a  new  method  of 
claim  was  introduced,  by  which  the  right  was  based  upon  a 
grant  made  and  lost  in  modern  times,  in  all  cases  where 
the  enjoyment  had  lasted  without  interruption  for  twenty 
years.  Thus  where  the  claim  was  by  prescription,  the 
length  of  enjoyment  itself  constituted  the  title,  whereas 
if  the  right  was  claimed  under  a  "  lost  grant "  the  long 
enjoyment  was  only  evidence  of  a  title,  w'hich  though  in 
theory  only  presumptive  was  in  practice  conclusive  {u). 

Nevertheless,  doubts  arose  from  the  uncertain  language  of 
-ome  Judges  in  leaving  these  questions  to  the  jury,  some  of 
them  treating  the  evidence  as  conclusive,  while  others  con- 
sidered it  to  be  only  "  cogent  evidence,"  which  they  advised 
the  jury  to  adopt.  It  was  therefore  with  the  two-fold 
object  of  getting  rid  of  the  doubts  arising  from  the  conflict- 
ing opinions  of  the  Judges,  and  of  "  putting  an  end  to  the 
scandal  on  the  administration  of  justice  which  arose  from 
forcing  the  consciences  of  juries,  in  cases  in  which  the 
presumption  was  known  to  be  a  mere  fiction  (x),  that  the  Prescription 
Prescription  Act  (2  &  3  Will.  IV.  c.  71)  was  passed. 

Section  1  of  the  Act  deals  with  profits  a  prendre,  and 
enacts  that  any  claim  thereto  shall  not  be  defeated  after 
thu'ty  years'  enjoyment,  by  showing  only  the  commence- 
ment of  such  enjoyment;  and  further,  that  aft^r  sixty 
years'  enjoyment  the  right  shall  be  absolute  unless  had  by 
consent  or  under  an  agreement  in  writing  (t/). 

{()  Jenkins  v.  Harvey,  1  Cr.  M.  &  E.  p.  895. 
894.  {x)  Per  CocJcburn,  C.  J.,  Angus  v. 

(m)  Vide  per  Parke,  B.,  Bright  v.  Dalton,  3  Q.  B.  D.,  p.  105. 
'I'alker,   1   Cr.    M.    &    E.    217 ;  per  (y)  The  statute  does  not  apply  to 

I'derson,  B.,  Jenkins  v.  Hariey,  ib.,  profits  a  prendre  in  gross,  ex.  gr.,  to  a 
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Section  2  (z)  provides  that  "no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  prescrip- 
tion, or  grant,  to  any  way  or  other  easement,  or  to  any. 
watercourse  or  the  use  of  any  water,  to  be  enjoyed  or 
derived  upon,  over,  or  from  any  land  or  water"  of  any, 
person,  when  such  way  or  other  matter  "  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto  with- 
out interruption  for  the  full  period  of  twenty  years,  shall  be 
defeated  or  destroyed  by  showing  only  that  such  way  or 
other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  liable  now 
to  be  defeated  ;  and  where  such  way  or  other  matter  shall 
have  been  so  enjoyed  as  aforesaid  for  the  full  period  of 
forty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  given  or  made  for 
that  purpose  by  deed  or  writing." 

Formerly,  in  order  to  prove  that  an  easement  had  been 
acquired,  it  was  necessary  to  show  that  the  enjoyment  had 
been  peaceable,  open,  and  as  of  right.  Nee  ri,  nee  clam^ 
nee  precario  (a),  and  the  party  against  whom  the  claim 
was  made  could  give  in  evidence  any  facts  rebutting  this, 
as,  ex.  gr.,  that  the  law  prohibited  such  an  acquisition, 
for  no  man  shall  prescribe  against  a  statute  (h),  or  again, 
that  the  enjoyment  had  been  under  a  written  or  verbal 
licence,  or  in  the  absence  and  ignorance  of  the  person 
whose  property  was  affected  by  it.  Now  it  is  important  to 
observe  at  the  outset  that  the  statute  does  not  abolish  any 
of  the  methods  of  claiming  such  rights  which  existed  prior 


claim  of  a  free  fishery  in  the  waters  of  Ch.  668. 

another:  Shuttleicorth  y.  Le  Fleming,  (a)  Co.  Litt.  1136;  Bract.,  lib  2, 

19  C.  B..  N.  S.,  687.  f.  61  b,   62  a,  222  b ;  Partridge  t. 

(r)  "Wliich  does  not  apply  to  light :  Scott,  3  M.  &  "W.  229. 
Wheaton  v.  Maple,   (1893)' 3  Ch.  48,  {b)  Co.  Litt.  115  a. 

following  Perry   v.  Eamet,    (1891)    1 
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to  its  enactment.  "  The  statute  only  applies  where  you 
want  to  stand  upon  thirty  years'  user  ;  but  here,  where  the 
title  is  one  of  200  or  300  years,  that  statute  is  not  needed, 
and  the  title  can  be  rested  on  the  original  right  before  the 
passing  of  the  statute  (c)." 

The  next  point  for  observation  is  that  the  statute  makes 
ao  change  as  to  the  nature  or  extent  of  the  rights  that  may 
be  claimed,  or,  with  a  single  exception,  in  the  old  rule,  that 
fche  enjoyment  relied  upon  must  have  been  Nee  vi,  nee 
clam,  nee  precario;  further,  any  evidence  which  prior  to 
the  statute  would  have  defeated  the  claim  by  showing  that 
it  could  not  have  been  of  right  will  do  so  still  (d),  or  that 
fche  owner  of  the  servient  tenement  was  incapable  of  giving 
\  right,  such  as  claimed,  by  express  grant  (e)  ;  and  so,  as 
regards  the  shorter  periods,  will  evidence  of  licence  or 
ignorance  (/).  The  one  exception  above  referred  to  is  this, 
that  a  user  extending  over  either  of  the  longer  periods,  under 
i  parol  licence,  not  renewed  during  it,  will  confer  a  right, 
though  at  common  law  it  would  have  been  precarious  (g) ; 
if  made,  however,  or  renewed  during  the  sixty  or  forty 
jrears,  the  licence  would  defeat  the  claim,  by  destroying  the 
3ontinuous  enjoyment  as  of  right  (h). 

It  may  be  added  that  there  are  certain  difficulties 
in  proceeding  under  the  Act  which  did  not  exist  at 
3ommon  law. 

1.  The  period  of  the  duration  of  the  enjoyment  of  that 
:o  which   a   right  is  asserted  under  the  statute  must  be 


Ilk 


e)     Warwick    v.    Queen's    College,  Preston,  24  Ch.  D.  739. 

ford,  L.  R.  6  Ch.  App.  728;  Laclij-  (e)  Rochdale  Canal  Co.  v.  RadcUffe, 

«  V.  Grave,  Id.   764  n. ;  and  vide  18  Q   B.  287;  Webby.  Bird,  10 C.B., 

r    Mellish,   L.    J.,   in   Aynsley  v.  N.  S.,  268;  13  C.  B.,  N.  S.,  841. 

r lover,  L.  R.  10  Ch.  App.  283.  (/)  Bright  v.  Walker,  1  Cr.  M.  &  R. 

{d)  Onlcy  v.    Gardiner,  4  M.  &  W.  219  ;  Tickle  v.  Brown,  4  A.  &E.  383  ; 

199  ;  Motimouth  Canal  Co.  v.  Harford,  Beasley  v.  Clarke,  2  Ring.  N.  C.  705. 

1  Cr.  M.  &  R.  614  ;  Beasley  \.  Clarke,  (g)   Tickle  v.  Brown,  supr. ;  Comm. 

'.   Bing  N.    C.    705  ;    Warburton  v.  of  French  Hoek  v.  Hugo,  10  App.  Gas. 

I'nrke,    2    H.    &  N.    64;  Tickle    v.  336. 

Urown,  4  A.  &   E.  383;  ICinloch  v.  (A)  Id. 
ycvile,   6   M.    &  W.    806;    Tone  v. 
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computed  next  before  the  commencement  of  the  action  in 
which  the  right  is  contested  (i). 

2.  Although  the  acts  of  user  need  not  necessarily  con- 
tinue down  to  the  very  moment  of  action  brought,  yet  some 
act  of  the  kind  must  be  proved  to  have  taken  place  in  the 
first  and  last,  and  probably  in  every  year  (A). 

3.  There  must  be  nothing  in  the  facts  inconsistent  with 
the  user  having  been  as  of  right  against  all  persons  {I). 

4.  A  right  claimed  by  user  can  only  be  co-extensive  with 
the  user  (/«). 

Section  3  (n)  deals  with  the  easement  of  light,  and 
enacts  that  "  when  the  access  (o)  and  use  of  light  for  any 
dwelling-house,  workshop,  or  other  building  shall  have  been 
actually  enjoyed  therewith  {p)  for  the  full  period  of  twenty 
years  without  interruption  (q),  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible  (r),  any  local  usage  or 
custom  to  the  contrary  notwithstanding  (s) ;  unless  it  shall 


(»)  Parker  V.  Mitchell,  11  A.  &  E. 
788;  Flight  v.  Thoma.t,  8  CI.  &  F. 
242 ;  Eaton  v.  Swansea  Waterworks, 
17  Q.  B.  272,  which  shows  that  a  con- 
tentious enjoyment  during  the  full 
statutory  period  of  twenty  years  will 
not  confer  a  right  :  Wright  v. 
Williams,  1  M.  &  W.  77 ;  Richards 
V.  Fry,  7  A.  &  E.  698;  Ward  v. 
Robins,  15  M.  &  "W.  242. 

{k)  Parker  v.  Mitchell,  ubi  supra; 
Flight  V.  Thomas,  ubi  supr. ;  Bailey 
V.  Appleyard,  8  A.  &  E.  161  ;  Carr 
T.  Foster,  3  Q.  B.  581 ;  Loice  v. 
Carpenter,  6  Exch.  825  ;  Hollins  v. 
Vemey,  11  Q.  B.  D.  715  ;  13  Id.  304. 

{t)  Winship  V.  Hudspeth,  10  Exch.  5 ; 
Warburton  v.  Parke,  2  H.  &  N.  46 
(decided  under  section  1) ;  Tickle  v. 
Brown,  4  A.  &  E.  369  ;  cited  per  Erie, 
C.  J.,  Gated  v.  Martyn,  19  C.  B., 
N.  S.,  743.  See  section  5  ;  Holford 
T.  Hankimon,  b  Q.  B.  584. 

(f«)  Laries  v.  Williams,  16  Q.  B. 
646 ;  see  Flight  v.  Thomas,  10  A.  & 
E.  590.  An  immemorial  right  of  way 
is  not  necessarily  lost  by  mere  non- 
user  for  twenty  years :  Ward  V.  Ward, 
7  Exch.  838,  cited  per  Willes,  J.,  12 


C.  B.,  N.  S.,  470  ;  Beg.  v.  Ch<yrltf, 
12  Q.  B.  515. 

(m)  "Which  does  not  bind  the  Crows, 
Wheaton  v.  Maple,  (1893)  3  Ch.  48, 
following  Perry  v.  Fames,  (1891)  1  Ch. 
658. 

(o)  Scott  V.  Pape,  31  Ch.  D.  5*4; 
Harris  x.^  Be  Pinna,  33  Ch.  D.  238; 
Greenwood  v.  Mornsey,  lb.  471 ;  Coofur 
V.  Straker,  40  Ch.  D.  21.  (See  tiiis 
case  also  as  to  "enjoyed.") 

(p)  As  to  the  omission  in  this  section 
of  the  words  "  by  persons  claiming 
right  thereto ; "  vide  per  MauUf  J., 
Flight  V.  Thomas,  11  A.  &  E.  695; 
and  per  Tindal,  C.  J.,  Mayor  of  Lon- 
don V.  Pewterera'  Co.,  2  Moo.  &  Rob. 
409;  Freicen  v.  Philipps,  11  C.  B., 
N.  S.,  449 ;  followed  in  Mitchell  t. 
Cantrill,  37  Ch.  D.  56 ;  Simper  T. 
Foley,  2  J.  &  H.  555 ;  Tniscott  t. 
Merchant  Taylors'  Co.,  11  Exch.  865. 

(q)  See  Glover  v.  Coleman,  L.  R. 
10  C.  P.  108  ;  Plasterers''  Co.  r.  Pari$h 
Clerks'  Co.,  6  Exch.  630. 

(r)  Tapling  v.  Jones,  11  H.  L.  Ca. 
304. 

(«)  Salters'  Co.  v.  Jay,  3  Q.  B.  109  ; 
Truseott  v.  Merchant  Taylors'  Co.,  11 
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ippear  that  the   same  was  enjoyed   by  some  consent  or 
,a-eement  (t)  expressly  made  or  given  for  that  purpose  by 
leed  or  writing  "  (?/).     The  effect  of  this  clause  is  to  convert 
iito  a  right  such  enjoyment  only  of  the  access  of  light  over 
ntiguous  land  as  has  been  had  for  the  whole  period  of 
:\venty  years  in  the  character  of  an  easement,  distinct  from 
the  enjoyment  of  the  land  itself  (x),  the  species  of  "  nega- 
tive "  easement,  as  it  has  been  called,  to  which  a  right  may 
■}  acquired  by  this  section,  being  put  on  the  same  footing 
m  this  respect  as  those  "positive  "  easements  provided  for 
i)y  other  sections  of  the  Act,  all  of  which,  after  long  enjoy- 
ment as  easements,   are   invested  with    the  qualities   of 
rights  (y). 

"  The  section,"  said  Coleridge,  J.  (z),  "  seems  to  me  to 
simphfy  and  almost  new-found  the  mode  of  acquiring  the 
right  to  access  of  light.  It  founds  it  on  actual  enjoyment 
[for  the  full  period  of  twenty  years  without  interruption, 
'unless  that  enjoyment  is  shown  to  have  been  by  consent  or 
agreement  expressly  made  by  deed  or  writing,  thus  putting 
the  right  on  a  simple  foundation,  and  with  the  simplest 
exception."  "  The  right,"  as  observed  by  Lord  Westhury  (a), 
"  to  what  is  called  an  '  ancient '  light  now  depends  upon 
positive  enactment.  It  is  matter  juris  positivi,  and  does 
not  requu'e,  and  therefore  ought  not  to  be  rested  on,  any 
presumption  of  grant  or  fiction  of  a  license  having  been 
obtained  from  the  adjoining  proprietor.  Written  consent 
or  agreement  may  be  used  for  the  purpose  of  accounting 
for  the  enjoyment  of  the  servitude,  and  thereby  preventing 

Exch.    855  ;    Cooper  v.   Hubbuck,    12  556,  557. 

C.  B.,  N.  S.,  456  ;  Yates  v.  Jack,  L.  R.  (y)  Earbidge  v.    Warwick,  3  Exch. 

1  Ch.  App.  299  ;  Dent  v.  Auction  Mart  556,  557. 

Cb.,  L.  R.  2  Eq.  Ca.  249.  {z)  Truncott  v.    Merchant    Taylors' 

{t)  Bncley  v.  Atkinson,  13  Ch.  D.  Co.,  11   Exch.  863;  adopted,  Frewen 

283,  distinguished  in  Jft^cA^W  T.  Can-  v.    Phillips,    11    C.   B.,   N.    S.,  454. 

trill,  ubi  supra.  See  per  Bowen,  L.  J.,  Scott  v.  Pape, 

(«)  Thackeray  v.  Wood,  5  B.  &  S.  31  Ch.  D.  554,  571. 
326;  6  Id.  766 ;  Betvley  v.  Atkinson,  {a)   Taplingy.  Jones,  11  H.  L.  Cas. 

13  Ch.  D.  283.  304,  305. 

{x)  Harhidge  v.  Warwick,  3  Exch. 

B.C.L.  8  M 
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the  title  which  would  otherwise  arise  from  uninterruptei 
user  or  possession  during  the  requisite  period.  ,  . 
After  an  enjoyment  of  an  access  of  light  for  twenty 
years  without  interruption,  the  right  is  declared  by  tht 
statute  to  be  absolute  and  indefeasible ;  and  it  woult 
seem,  therefore,  that  it  cannot  be  lost  or  defeated  by  t 
subsequent  temporary  intermission  of  enjoyment,  no 
amounting  to  abandonment.  Moreover,  this  absolute  an( 
indefeasible  right,  which  is  the  creation  of  the  statute 
is  not  subjected  to  any  condition  or  qualification ;  nor  it 
it  made  liable  to  be  affected  or  prejudiced  by  anj 
attempt  to  extend  the  access  or  use  of  light  beyonc 
that  which,  having  been  enjoyed  uninterruptedly  during 
the  required  period,  is  declared  to  be  not  liable  to  bt 
defeated."  During  a  unity  of  occupation  of  the  tw( 
tenements  the  running  of  the  twenty  years  is  only  sus- 
pended (b). 

If,  then,  the  owner  of  a  dwelling-house  containing  s 
window,  which  under  the  statute  has  acquired  an  absolute 
and  indefeasible  right  to  a  certain  access  of  light,  opem 
two  other  windows,  one  on  each  side  of  the  old  window,  th( 
indefeasible  right  does  not  thereby  become  defeasible.  Bj 
opening  the  new  windows  the  owner  of  the  dwelling-houw 
does  no  wrong  in  the  eye  of  the  law  to  his  neighbour,  whc 
is  at  liberty  to  build  up  against  them  on  his  own  land, 
though  he  cannot  build  so  as  to  obstruct  the  ancient 
window  (c).  In  the  case  of  windows  "with  moveabk 
shutters,  which  are  opened  at  the  owner's  pleasure  foi 
admission  of  light,  the  right  is  gained  at  the  end  of  twentj 
years,  if  he  opens  them  at  any  time  he  pleases  during 
those  twenty  years,  and  there  is  no  such  interruption  o: 
access  over  the  neighbouring  land  as  is  contemplated  b} 

(b)  Ladyman  v.  Grave,  L.  R.  6  Ch.  Jonea,  11  H.  L.  Cas.  306;  Hetcson  v 
763.  Fender,  27  Ch.  D.  43. 

(c)  Per  Lord  JFatbury,  Tapling  v. 
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ction  4  "  (d).     If  a  building  has  been  pulled  down,  and  it 
1  :innot  be  shown  that  the  windows  of  the  new  building  are 
ill  any  way  identified  with  the  old  windows,  the  easement 
will  be  lost  (e).     But  the  mere  fact  that,  owing  to  a  building 
\hose  windows  had  acquired  an  easement  of  light)  having 
i»een  pulled  down,  there  are  at  the  time  no  windows  actu- 
ally existent,  will  not  prevent  an  injunction  being  granted 
to  restrain  the  erection  of  buildings  which  would  interfere 
with  windows  in  the  same  position  as  the  old  ones,  always 
>iipposing  that  the  right  has  not  been  abandoned  (/).     An 
enlargement  of    an  ancient  window,    which   substantially 
includes  within  its  area  the  ancient  light,  will  not  cause  the 
loss  of  the  easement  (g),  nor  will  its  diminution  be  evidence 
iif  an   abandonment   as   regards  the   remaining  part  (li). 
Neither  will  the  easement  be  lost  by  an  alteration  in  the 
plane  of  the  dominant  tenement,  either  by  advancing  or 
setting  it  back,  provided  that  the  light  reaching  the  new 
j  windows   be   substantially   the    old   cone   of    light   which 
j  entered   the   windows   in   their   former   position    (i) ;   and 
I  generally  the  pulling  down  of  a  house  will  not  cause  the 
loss  of  any   easements   already   attaching  to   it,   if  it  is 
intended  to  rebuild  it  within  a  reasonable  time  (k).     Upon 
a  general  conveyance  of  land  there  is  no  implied  grant  by 
the  purchaser  of  the  easement  of  light  necessary  for  the 
i  enjoyment  of  an  adjacent  house  of  the  vendor  (Z). 
'     A  person  who  claims  a  twenty  years'  enjoyment  of  light 
under  this  section  must  prove  affirmatively  a  prima  facie 
ease  of  enjoyment.     The  defendant  may  then  disprove  the 
nrimd  facie  ease,  and  this  he  may  do  either  by  proving  the 

(d)  Per  Kai/,  J.,  Cooper  v.  Straker,       Newson  v.  Pender,  ubi  supra. 
40  Ch.  D.  21,  at  p.  28.  (A)  Scott  v.  Pape,  ubi  supra. 

[e)  Fowlers  v.  Walker,  49  L.  J.  Ch.  (i)  lb. 

•'>98;  51  L.  J.  Ch.  443;  &oif!!v.  Pajje,  {k)  LuttreVs     Case,    4    Rep.    86; 

^1  Ch.  D.  554,  570.  Pullers  v.  Piekinson,  29  Ch.  D.  155. 

(/)  Eccles.  Comm.  v.  Kino,  14  Ch.  {I)  Ellis    v.    Manchester     Carriage 

D.  213.  Co.,  2  C.  P.  D.  13,  ante,  p.  890. 

iff)  TapUng  v.    Jones,    ubi   supra ; 
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existence  of  an  obstruction  at  the  commencement,  or  a 
statutory  interruption  of  the  enjoyment  at  some  time 
during  the  twenty  years,  or  by  showing  by  other  evidence 
that  the  plaintiffs  evidence  of  enjoyment  cannot  be  relied 
upon  (m). 

The  4th  section  provides  that  "  each  of  the  respective 
periods  of  years "  hereinbefore  mentioned  "  shall  be 
deemed  and  taken  to  be  the  period  next  before  some  suit 
or  action  wherein  the  claim  or  matter  to  which  such  period 
may  relate  shall  have  been  or  shall  be  brought  in  ques- 
tion" (»)  ;  and  further  that  "no  act  or  other  matter  shall 
be  deemed  an  interruption  within  the  meaning  of  this 
statute  unless  the  same  shall  have  been  or  shall  be  sub- 
mitted to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorising  the  same  to  be 
made"  (o).  It  would  seem  that  the  person  who  asserts 
that  an  alleged  twenty  years'  enjoyment  of  light  has  been 
interrupted  during  that  period  is  bound  to  prove  under  this 
section  that  some  notice  (other  than  that  which  arises  from 
the  mere  existence  of  a  physical  obstruction)  was  given  to 
the  person  interrupted  by  the  person  by  whose  authority 
the  interruption  was  made  (p). 

The  5th  section,  as  dealing  only  with  the  method  of 
pleading,  may  be  dismissed  with  the  remark  that  its  provi- 
sions are  subject  to  the  Rules  of  the  Supreme  Court,  1883 ; 
and  we  may  next  consider  the  6th  section,  which  provides 
that  "  no  presumption  shall  be  allowed  or  made  in  favour 
or  support  of  any  claim  upon  proof  of  the  exercise  or 
enjoyment   of  the   right   or   matter  claimed  for  any  less 


(m)  Scddon  v.  Bank  of  Bolton,  19 
Ch.  D.  462. 

(m)  See  Benn'xMn  v.  Cartvoright,  6 
B.  &  S.l ;  Cooper  t.  Hubbuck,  12  C.  B., 
N.  8.,  456. 

(o)  GaU  V.  Abbott,  8  Jur.,  X.  S., 
987 ;     Warwick    v.    Quetn^t    College, 


Oxford,  L.  R.  10  Eq.  Ca.  128 ;  L.  B.  8 
Ch.  App.  728  ;  Glover  v.  Coleman,  L.  E. 
10  C.  P.  108;  Lady  man  v.  Grave, 
L.  R.  6  Ch.  App.  768,  ante,  p.  895  : 
Presland  v.  Bingham,  41  Ch.  D.  268. 
(p)  Seddon  v.  Bank  of  Bolton,  19 
Ch.  D.  462. 
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riod  of  time  or  number  of  years  "  than  is  mentioned  in 
he  statute  as  applicable  to  the  particular  case  (q). 
The  7th  section  contains  a  proviso  for  disabilities  such  as  Persons 

•  T  \      J  !•         T  !•  wnder 

nfancy,  idiocy,  coverture  (r),  tenancy  for  life,  or  pendency  disability. 

any  action  in  which  the  right  is  called  in  question ;  such 

liods  are  to  be  excluded  in  the  computation  of  the  periods 

fore  mentioned  in  the  Act,  except  only  in  cases  where  the 

_ht  or  claim  is  declared  to  be  absolute  and  indefeasible  (s). 

Ahile  by  section  8,  in  all  cases  where  "any  land  or  water 

ipon,  over,  or  from  which   any  such  way  or   other   con- 

nient  (t)  watercourse  or  use  of  water  shall  have  been  or 

hall  be  held  under  or  by  virtue  of  any  term  of  life,  or  any 

cim  of  years,  exceedmg  three  years   from  the  granting 

hereof,  the  time  of  the  enjoyment  of  any   such   way   or 

natter,   during  the   continuance   of  that   term,   shall   be 

xcluded  in  the  computation  of  the  said   period   of  forty 

ars,  in  case  the  claim  shall  within  three  years  next  after 

ue  end  or  sooner  determination  of  such  term  be  resisted 

ly  any  person  (u)  entitled  to  any  reversion  expectant  on 

he  determination  thereof"  (x). 

An  easement  may  be  abandoned  (y) ;  but  mere  non-user  Abandon- 

•^  ^^'  '  .  ment  of 

jloes  not  amount  to  abandonment,  and  it  is  always  a  question  easement. 
|)f  fact  under  all  the  circumstances  whether  the  act  amounts 
:o  an  abandonment,  or  was  intended  as  such  {z). 
Having  thus  seen  how  easements  may  be  acquired  and 

to)  Bright  v.  Walker,  1  Cr.  M.  &  R.  ment,"  see  Laird  v.  Briggs,  19  Ch.  D. 

217;  ipei  Patteson,  J.,  Carry.  Foster,  25-27,  33. 

3  Q.  B.  581  ;  per  Parke,  B.,  Zoioe  v.  (u)  As  to  who  are  such  persons,  see 

'^iirpenter,  6   Exch.    825  ;    as  to  the  Laird  v.  Briggs,  19  Ch.  D.  22. 

e  of  such  evidence  as  tending  to  {x)  Palk  v.  Skinner,  18  Q.  B.  568, 

">i  a  grant,  see  Kammr  v.  Chance,  which  shows  that  s.  9   only  applies 

L.  J.  Ch.  413.  to  the  period  of  forty  years.     A  re- 

But  quaere  as  to  coverture  since  mainderman  is  not  such    a   person  : 

.Married  "Women's   Property  Act,  Symons  v.  Leaker,  15  Q.  B.  D.  629. 

-,  ant€,  p.  682.  (y)  Bynevor  (Lord)  v.  Tennant,  32 

Clutjton  V.  Corby,  2  Q.  B.  813;  Ch.  D.  375  ;  33  Id.  420,  affirmed  13 

V.  Mumford,  11  Q.  B.  666;  Onley  App.  Cas.  279. 

rnrdiner,  4  M.  &  W.  499.  {z)  Cook  v.  Mayor  of  Bath,  L.  R.  6 

)  As  to  this  word,  and  whether  it  Eq.  Ca.  177;  Crossley  v.  Lightowler, 

be  read  "  convenience  "  or  "  ease-  L.  R.  2  Ch.  App.  478. 


902 


Extent  of 
right  to 
light  and 
air. 


TORTS 


1 


Running 
water. 


lost,  we  will,  in  conclusion,  briefly  consider  some  of  the 
liiore  important  of  these  rights. 

To  begin  with  claims  of  light  and  air.  Each  owner  is 
entitled,  as  a  natural  right,  to  all  the  light  and  air  that  can 
reach  his  tenement  from  above,  in  accordance  with  the 
maxim  Cujus  est  solum  ejus  est  usque  ad  ccelum  etad  inferos; 
but  he  has  no  right  to  the  unobstructed  passage  of  light 
and  air  (a)  in  a  lateral  direction,  unless  he  has  acquired  it 
as  an  easement.  As  to  the  method  of  acquiring,  or  pre- 
venting the  acquirement  of,  such  rights,  the  reader  is 
referred  to  the  comments  upon  section  3  and  the  cases 
there  cited  (h).  It  may  be  added  that  such  rights  in  the 
case  of  ah'  are  quite  independent  of  the  natural  right,  which 
each  owner  has,  to  prevent  his  neighbour  from  transmitting 
to  him  air  in  an  impure  condition  (c). 

The  natural  rights  of  a  riparian  owner  in  respect  of 
running  water  have  already  been  discussed  at  p.  886 ;  and 
it  only  remains  to  add  that  any  further  right  claimed  by 
one  owner  in  derogation  of  those  of  his  neighbours,  whether 
above  or  below,  can  only  be  acquired  in  the  same  way  as 
other  easements,  either  by  grant  or  prescription.  Such 
rights  are  those  of  throwing  back  water  upon  his  neigh- 
bours above,  stopping  the  flow  of  the  current,  increasing 
the  quantity  or  altering  the  quality  of  the  water  sent  down 
below.  In  the  absence  of  a  grant,  any  riparian  owner  who 
goes  beyond  his  natural  rights  will  be  liable  to  an  action  by 
any  other  riparian   owner   whose  right  is  thus  invaded, 


(a)  Harris  v.  De  rinna,  33  Ch.  D. 
238.  S^Batsy.  Gregory^  25  Q.  B.  D. 
481 ;  a  lost  ^rant  of  a  right  to  the  free 
passage  of  air  in  a  define  channel  was 
inferred. 

(4)  Supra,  p.  896  ;  Mo<n-e  \.  Rate- 
ton,  3  B.  &  C.  332,  340 ;  Chandler  v. 
Thompton,  3  Camp.  82 ;  15  R.  R.  756. 
There  can  be  no  easement  of  prospect 
apart  from  an  express  covenant  bv  the 
grantor  :  AldredTs  Case,  9  Rep.  58  b  ; 


Squires  v.  Campbell,  1  M.  k  Gr.  459 ; 
Att.-Gen.  v.  Doughty,  2  Yes.  sen.  452 ; 
and  vide  per  Lord  Blackburn,  Ballon 
T.  Atiffus,  6  App.  Cas.  740,  823. 

(r)  Moseley  \.  Bland,  cited  in 
Aldred's  Case,  9  Rep.  58  b  ;  Bliss  t. 
Hall,  4  Bing.  X.  C.  183;  Walter 
V.  Selfe,  4  De  G.  &  S.  315 ;  Tipping  r. 
St.  Helen's  Smelting  Works,  4  B.  &  S. 
608;  11  H.  L.  Cas.  642. 
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unless  and  until  such  invasion  has  been  justified  by  a  user 
of  sufi&cient  duration,  and  that  whether  or  no  the  plaintiff 
has  sustained  actual  damage,  "  where  the  act  complained 
lOf,  if  continued,  may  become  the  foundation,  by  lapse  of 
itime,  of  an  adverse  right  in  the  defendant "  (d). 

The  right  of  an  individual  to  an  artificial  watercourse  as  Artificial 
against  the  party  creating  it  is,  as  we  have  already  seen  {e),  co»"e. 
!of  a  different  kind,  and  will  depend  upon  the  character  of 
ithe  watercourse,  and  the  circumstances  under  which  it  was 
created  {f).  For  the  diversion  of  such  a  watercourse  no 
action  will  lie  where,  from  the  nature  of  the  case,  the  enjoy- 
iment  of  it  obviously  depended  upon  temporary  circum- 
stances, and  was  not  of  a  permanent  character,  and  where 
the  interruption  was  by  the  party  who  stood  in  the  situation 
I  of  grantor.  The  flow  of  water,  accordingly,  from  the  eaves 
of  a  house  would  not  give  a  right  to  the  neighbour  to  insist 
that  the  house  should  not  be  pulled  down  or  altered  so  as  to 
diminish  the  quantity  of  water  flowing  from  the  roof ;  nor 
would  the  flow  of  water  during  twenty  years  from  a  drain 
made  for  the  purposes  of  agricultural  improvements  give  a 
light  to  the  neighbour  so  as  to  preclude  the  proprietor  from 
altering  the  level  of  his  drains  for  the  greater  improvement 
of  his  land.  In  such  a  case  the  state  of  circumstances" 
shows  that  one  party  never  intended  to  give,  nor  the  other 
to  enjoy,  the  use  of  the  stream  as  a  matter  of  right  (f/).  If, 
]).owever,  the  artificial  channel  be  of  a  permanent  nature, 


(rf)  Per  story,  J.,  Webh  v.  Portland  Ex.  1,  cited  in  Holker  v.  Foiritt,  L.  E. 

I  Maaufacturing  Co.,  3  Sumner  (U.  S.)  10  Ex.  63. 

B.  189.  {g)    Wood  V.    Waud,  3  Exch.  776- 

(e)  Ante,  p.  888.  778  ;  approved  in  Singh  v.  Pattuk,  4 

(/)  See  Sutcliffe  v.  Booth,  32  L.  J.  App.  Cas.  121  ;   Greatrex  v.  Hayward, 

Q.  B.  136,  cited  L.  R.  2  Ex.  14  and  8  Exch.  291 ;  Arkwright  v.  Gell,  5  M. 

approved  and  followed  in  Roberts  v.  &  W.  203 ;  recognised  but  distinguished 

Bichard^,  50  L.  J.  Ch.  301 ;    Gaved  in  Seeston  v.    Weate,  5  E.  &  B.  986, 

y,  Martyn,  19  C.  B.,  N.  S.,  732,  753,  995,  where  there  was  evidence  that  an 

"54  ;    Stockport    Watericorks    Co.    v.  easement  had  been  acquired ;  Chambei- 

Potter,    3   H.   &   C.    300  ;    approved,  Coll.  Co.  v.  Hopwood,  32  Ch.  D.  549. 

Ormerod  v.  Todmorden,   11  Q.  B.  D.  See  Mayor  T.  Chadwick,   11  A.  &  E. 


156;  Kuttall  v.  Bracewell,  L.   R.   2       571. 
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rights  in  the  nature  of  easements  may  be  acquired  therein, 
so  as  to  prevent  the  maker  from  polluting  the  water,  to  the 
injury  of  a  lower  riparian  proprietor  (h). 

In  Nield  v.  London  and  North-Western  R.  C,  the  facts 
were  these : — The  defendants,  owners  of  a  canal,  being 
threatened  with  an  overflow  of  flood-water  from  a  neigh- 
bouring river,  and  fearing  damage  might  be  done  to  their 
premises  on  the  banks  of  the  canal,  placed  across  it  at  a 
higher  point  planking  which  penned  back  the  flood- water, 
and  caused  it  to  overflow  the  banks  of  the  canal,  and  so 
damage  the  plaintiff's  premises  above  those  of  the  defendants. 
It  was  held  that  an  action  would  not  lie  to  recover  com- 
pensation for  this  damage,  for  the  water  which  did  the 
damage  was  not  brought  into  the  canal  by  the  defendants, 
and  no  duty  was  imposed  upon  them  analogous  to  that 
imposed  upon  the  owners  of  a  natural  watercourse  not  to 
impede  the  flow  of  waters  down  it  (i).  It  has  similarly  been 
held  that  a  man  may,  without  regard  to  his  neighbour, 
protect  himself  against  subterranean  water,  a  canal,  or  the 
sea,  as  against  "  a  common  enemy,"  but  not  against  a 
river  (k). 
Right  to  The  rules  regulating  the  right  to  subterranean  water  are 

Hubt«rra-  -  • 

nean  water,  not  identical  With  those  applicable  to  the  enjoyment  o^ 
streams  and  waters  above  ground.  When  water  is  on  the 
surface,  the  right  of  the  owner  of  the  adjoining  land  to  the 
usufruct  of  that  water  is  not  a  doubtful  matter  of  fact :  it  is^ 
public  and  notorious  ;  and  such  a  right  ought,  as  a  matter 
of  course,  to  be  respected  by  every  one.  In  like  manner,  if 
the  course  of  a  subterranean  stream  were  well  known — as 
where  a  stream  sinks  underground,  pursues  for  a  short 
space  a  subterranean  course,  and  then  emerges  again — it 
seems  clear  that  the  owner  of  the  soil  under  which  the 


(A)  Blttckbume  T.  Somen,  5  L.  R. 
Ir.  1. 
(0  L.  R.  10  Ex.  4. 
(*)  Smith  V.  Xenriek,   7  E.  &  B. 


515;  Jiex  v.  Trafford,  8  Ring.  210; 
Rex  y.  Foffham,  8  B.  &  C.  360.  See, 
however,  JFhalley  v.  Lancashire  and 
Yorkshire  S.  C,  13  Q.  B.  D.  131. 
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stxeam  flowed  could  maintain  an  action  for  the  diversion  of 

'  it,  if  it  took  place  under  such  circumstances  as  would  have 
enabled  him  to  recover  if  the  stream  had  been  wholly  above 

i  ground  (l).  Where,  however,  the  existence  and  state  of 
underground  water  are  unknown,  and  perchance  unascer- 
tamable,  as  where  a  well  is  sunk,  and  afterwards  there  is 
a  difficulty  in  knowing  certainly  how  much,  if  any,  of  the 
water  when  the  ground  was  in  its  natural  state  belonged  to 
the  owner  in  right  of  his  property  in  the  soil,  and  how 
much  belonged  to  his  neighbour,  who  in  digging  a  mine  or 

[  another  well,  which  drains  the  water  from  that  previously 
sunk  (m),  may  possibly  be  only  taking  back  his  own,  a  rule 
of  law  different  from  that  above  enunciated  may  properly 
be  applied  («) . 

In  Chasemore  v.  Richards  (o),  which  is  a  leading  case 
regarding  the  right  to  subterranean  water,  the  facts  (p)  were 
as  under  : — The  plaintiff  was  the  owner  of  an  ancient  mill 
on  the  river  W.,  and  for  more  than  sixty  years  before  the 

'  commencement  of  the  action  he  and  all  the  preceding 
occupiers  of  the  mill  had  used  and  enjoyed,  as  of  right,  the 
flow  of  the  river  for  the  purpose  of  working  their  mill.    The 

t{l)  Vide  per  Pollock,  C.  B.,  Budden  (distinguished,  Bunting  v.   Hicks,  70 

T.    Clutton   Union,  1  H.    &   N.   630;  L.    T.,    N.    S.,   455);    Eaicstron    T. 

and  see  Black  v.  Ballymena   Comm.,  Taylor,    Id.    369.     In    Chasemore   v. 

17  L.  R.  Ir.  459.  Richards,   supra,    Acton   v.  Blundell, 

{m)  Acton  v.  Blundell,  12  M.  &  "W.  12  M.  &  "W.  324,  is  recognised,  and 

324,  cited  ante,  p.  76.  the  authorities  generally  are  reviewed. 

{n)  See  this  subject  amply  discussed  In  Bey.    v.    Metropolitan    Board    of 

i     inthe  Judgm.,  12  M.  &  W.  349-352;  Works,  3  B.    &  S.  710,  the  right  to 

Judgm.,  7  Exch.  300.  intercept  the  water  from  underground 

"  Although  there  is  no  doubt  that  a  springs    was    much    considered.     See 

man  has  no  right  to  withdraw  from  his  Zyon   v.    Fishmongers''    Co.,    1    App. 

neighbour  the  support  of  adjacent  soil,  Cas.    662;    Ballacorkish   Mining    Co. 

there  is  nothing  at  common  law  to  pre-  v.  Harrison,  L.  R.  5  P.  C.  C.  49.   See 

vent  his  draining  that  soil,  if  for  any  also  Hod^gkinson  v.  JSnnor,  4  B.  &  S. 

reason  it  becomes  necessary  or   con-  229 ;  Ewart  v.   Belfast,  9  L.   R.  Ir. 

venient  for  him  to  do  so :  "  per  Cock-  172.     An  action    will    lie   against  a 

hum,  C.  J.,  Topplewell  v.  Hodkinson,  landowner  for  polluting  xmderground 

L.  R.  4  Ex.  251.  ,  water,  so  as  to  render  it  unfit  for  use: 

(o)  7  H.  L.  Ca.  349  ;  S.  C,  2H.  &N.  Ballard  v.  Tomlinson,  29  Ch.  D.  117, 

168  ;  11  Exch.  602  (where  Dickinson  reversing  S.  C,  26  Ch.  D.  194  ;  Snow 

T.  Grand  Junction  Canal  Co.,  7  Exch.  v.  Whitehead,  27  Ch.  D.  588. 
282,  is  much  commented  on)  ;  Broad-  {p)  Which  have  been  briefly  stated, 

ient  V.   Ramsbotham,    11    Exch.    602  ante,  p.  76. 
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river  W.  was  and  always  had  been  supplied  above  the 
plaintiffs  mill  in  part  by  the  water  produced  by  the  rainfall 
on  a  district  of  many  thousand  acres  in  extent,  comprising 
the  town  of  C.  and  its  vicinity.  The  water  of  the  rainfall 
used  to  sink  into  the  ground  to  various  depths,  and  then 
to  flow  and  percolate  through  the  strata  to  the  river  W., 
part  rising  to  the  surface  and  part  finding  its  way  under- 
ground in  courses  which  constantly  varied.  The  de- 
fendant represented  the  members  of  the  Local  Board  of 
Health  of  C,  who,  for  the  purpose  of  supplying  the  town 
of  C.  with  water  and  for  other  sanitary  pm'poses,  sank  a 
well  in  their  own  land  in  the  town  of  C,  and  about  a  quarter 
of  a  mile  from  the  river  W.,  and  pumped  up  large  quan- 
tities of  water  from  their  well  for  the  supply  of  the  town 
of  C,  and,  "  by  means  of  the  well  and  the  pumping,  the 
Local  Board  of  Health  did  divert,  abstract,  and  intercept 
underground  water,  but  underground  water  only,  that 
otherwise  would  have  flowed  and  found  its  way  into  the 
river  W.,  and  so  to  the  plaintiffs  mill ;  and  the  quantity  so 
diverted,  abstracted,  and  intercepted  was  sufficient  to  be  of 
sensible  value  towards  the  working  of  the  plaintiffs  mill." 
The  question  was,  whether  the  plaintiff  could  maintain  an 
action  against  the  defendant  for  such  diversion,  abstraction, 
and  interception  of  the  underground  water. 

The  Judges,  in  giving  their  opinion  upon  this  question, 
observed  as  follows : — "  Li  such  a  case  as  the  present,  is 
any  right  derived  from  the  use  of  the  water  of  the  river  W. 
for  upwards  of  twenty  years  for  working  the  plaintiffs  mill? 
Any  such  right  against  another  founded  upon  length  of 
enjoyment  is  supposed  to  have  originated  in  some  grant 
which  is  presumed  from  the  owner  of  what  is  sometimes 
called  the  servient  tenement.  But  what  grant  can  be 
presumed  in  the  case  of  percolating  waters,  depending  upon 
the  quantity  of  rain  falling  or  the  natural  moisture  of  the 
soil,  and  in  the  absence  of  any  visible  means  of  knowing 
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to  what  extent,  if  at  all,  the  enjoyment  of  the  plaintiffs 
mill  would  be  affected  by  any  water  percolating  in  and  out 
of  the  defendant's  or  any  other  land?  The  presumption 
of  a  grant  only  arises  where  the  person  against  whom  it  is 
to  be  raised  might  have  prevented  the  exercise  of  the  subject 
of  the  presumed  grant ;  but  how  could  he  prevent  or  stop 
the  percolation  of  water  ?  The  Court  of  Exchequer,  indeed, 
in  the  case  of  Dickinson  v.  The  Grand  Junction  Canal 
Company  (q),  expressly  repudiates  the  notion  that  such  a 
right  as  that  in  question  can  be  founded  on  a  presumed 
:  grant,  but  declares  that  with  respect  to  running  water  it  is 
jure  naturce.  If  so,  a  fortiori,  the  right,  if  it  exists  at  all, 
in  the  case  of  subterranean  percolating  water,  is  jure  natures, 
and  not  by  presumed  grant,  and  the  circumstance  of  the 
mill  being  ancient  would  in  that  case  make  no  difference. 

"  The  question  then  is,  whether  the  plaintiff  has  such  a 
right  as  he  claims  jure  naturce  to  prevent  the  defendant 
sinking  a  well  in  his  own  ground  at  a  distance  from  the 
mill,  and  so  absorbing  the  water  percolating  in  and  into  his 
own  ground  beneath  the  surface,  if  such  absorption  has  the 
effect  of  diminishing  the  quantity  of  water  which  would 
otherwise  find  its  way  into  the  river  W.,  and  by  such 
diminution  affects  the  working  of  the  plaintiff's  mill.  It  is 
impossible  to  reconcile  such  a  right  with  the  natural  and 
ordinary  right  of  landowners,  or  to  fix  any  reasonable  limits 
to  the  exercise  of  such  a  right.  .  .  .  Such  a  right  as  that 
claimed  by  the  plaintiff  is  so  indefinite  and  unlimited  that, 
unsupported  as  it  is  by  any  weight  of  authority,  we  do  not 
think  that  it  can  be  well  founded,  or  that  the  present  action 
is  maintainable."  The  opinion  thus  expressed  by  the 
learned  Judges  was  acquiesced  in  by  the  House  of  Lords, 
who  affirmed  the  judgment  in  the  defendant's  favour  of  the 
Court  below. 

The  right  of  the  owner  of  land  to  divert  or  appropriate 

{q)  7  Exch.  282. 
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buildings. 


the  percolating  water  within  his  own  land  is  the  same 
whether  his  motive  be  to  improve  his  own  land,  or  to 
maliciously  injure  his  neighbour  (r). 

As  to  rights  of  way  (s),  it  is  sufficient  to  remark  that 
it  will  be  necessary  to  prove  that  the  grant  was  co-extensive 
with  the  user  claimed.  Thus  proof  of  a  right  of  way  to  a 
shed  will  not  imply  a  right  of  way  to  a  house  built  after- 
wards on  the  same  site  (t).  A  right  of  way  to  carry  coals 
would  not  necessarily  include  a  right  to  carry  other  burdens, 
and  vice  versa  (u)  ;  and  a  right  to  drive  pigs  has  been  held 
not  to  include  a  right  to  drive  horned  cattle  (x). 

In  conclusion,  it  remains  for  us  to  consider  the  right  that 
can  be  gained  for  the  support  of  buildings  by  soil  or 
buildings,  and  whether  this  easement  is  one  that  can  be 
claimed  under  the  Prescription  Act.  We  have  already  seen 
that  the  right  of  support  from  land  to  land  is  a  natural 
right  of  property  (y) ;  but  this  must  be  understood  of  land 
only,  without  reference  to  buildings.  "  Support  to  that 
which  is  artificially  imposed  upon  land  cannot  exist  ex  jure 
uatura,  because  the  thing  supported  does  not  itself  so  exist ; 
it  must  in  each  particular  case  be  acquired  by  a  grant,  or  by 
some  means  equivalent  in  law  to  a  grant,  in  order  to  make 
it  a  burden  upon  the  neighbour's  land,  which  (naturally) 
would  be  free  from  it.  This  distinction  (and  at  the  same 
time  its  proper  limit)  was  pointed  out  by  Willes,  J.,  in 
Bonomi  v.  Backlwiise    (z),  where  he  said,  *  The  right  to 


(r)  Corporation  of  Bradford  v. 
ruklet,  (1895)  App.  Cm.  587,  affirm- 
ing  C,  A.,  1895,  1  Ch.  145. 

(»)  See  Mann  v.  Brodie,  10  App. 
Cas.  378,  385.  As  to  evidence 
sufficient  to  support  claim  in  thinly 
populated  distnct,  see  Maephenon  v. 
Scottish  BighU  of  Way  Society,  13 
App.  Cas.  744. 

(/)  Allan  V.  Gotnme,  11  A.  &  E. 
760;  Bayley  v.  Great  Wettern  B.  C, 
26  Ch.  D.  434 ;  sed  ride  Henning  v. 
Burnet,  8  Exch.  194. 

(m)  Beynoldt  v.    Edward*,    Willes, 


282 ;  Iveson  v.  iToore,  1  Salk.  15 ; 
Stafford  v.  Coney,  7  B.  &  C.  257. 

(x)  Ballard  v.  Dyson,  1  Taunt.  279 ; 
9  R.  R.  770.  See  Serff  y .  Acton  Local 
Board,  31  Ch.  D.  679. 

(y)  Ante,  p.  883. 

(s)  E.  B.  &  E.  655 ;  distinguished 
in  Spoor  v.  Green,  L,  R.  9  Ex.  99, 
111 ;  Bibby  v.  Carter,  4  H.  &  N.  153 ; 
Hainet  v.  RoherU,  7  E.  &  B.  625; 
Sogers  v.  Taylor,  2  H.  &  N.  828; 
Duke  of  Buccleugh  \.  JFakeJeld,  L.  R. 
4  H.  L.  377 ;  ante,  p.  884. 
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support  of  land  and  the  right  to  support  of  buildings  stand 
:  upon  different  footings  as  to  the  mode  of  acquiring  them,  the 
'  former  being  piimu  facie  a  right  of  property  analogous  to 
the  flow  of  a  natural  river,  or  of  air,  though  there  may  be 
oases  in  which  it  would  be  sustained  as  matter  of  grant  (see 
Caledonian  R.  C.  v.  Sprot)  (a),  whilst  the  latter  must  be 
founded  upon  prescription  or  grant,  express  or  implied  ; 
hut  the  character  of  the  rights  when  acquired  is  in  each  case 
the  same.'  Land  which  affords  support  to  land  is  affected 
by  the  superincumbent  or  lateral  weight,  as  by  an  easement 
or  servitude  ;  the  owner  is  restricted  in  the  use  of  his  own 
property,  in  precisely  the  same  way  as  when  he  has  granted 
a  right  of  support  to  buildings.  The  right,  therefore,  in  my 
opinion,  is  properly  called  an  easement,  as  it  was  by  Lord 
Campbell  in  Humphries  v.  Brogden  {b),  though  when  the 

I  land  is  in  its  natural  state  the  easement  is  natural,  and  not 
conventional "  (c). 

In  the  case  of  Dalton  v,  Angus,  above  cited,  which  must 
now  be  regarded  as  the  leading  case  upon  the  subject,  the 
House  of  Lords,  after  taking  the  opinion  of  the  Judges, 
decided  that  a  twenty  years'  enjoyment,  "  nee  vi,  nee  clam, 
nee  precario,'"  was  sufficient  at  common  law  to  confer  a 

.  right  of  support  to  buildings  as  against  neighbouring  land. 

I  In  dealing  with  the  question  whether  the  enjoyment  of 
such  support  was  not,  in  effect,  clam.  Lord  Selborne  said, 
"  There  are  some  things  of  which  all  men  ought  to  be 
presumed  to  have  knowledge,  and  among  them  (I  think) 
is  the  fact  that,  according  to  the  laws  of  nature,  a  building 
cannot  stand  without  vertical  or  (ordinarily)  without 
lateral  support."  In  the  same  case  Lord  Selborne  (with 
whose  judgment  Lord  Coleridge,  C.  J.,  concurred)  came  to 
the  conclusion  that  such  a  right  of  support  was  an  easement 

(a)  2  Macq.  Sc.  App.  449;  and  see  {b)  12  Q.  B.  742. 

Elliot    V.    Nm-th-Eastern    R.    C,    10  \c)   Per   Lord    Selbottie,    Dalton   t. 

H.  L.  Cas.  333 :  Stourbridge  Can.  Co.  Angus,  6  App.  Cas.  740,  792. 
V.  Earl  of  Dudley,  3  E.  &  E.  409. 
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within  the  meaning  of,  and  could  be  claimed  under,  the 
2nd  section  of  the  Prescription  Act  (</)  ;  and  in  the  subse- 
quent case  of  Lemaitre  v.  Davis  (e)  Hall,  Y.  C,  held  that 
the  right  of  support  for  buildings  could  also  be  acquired 
against  buildings  as  opposed  to  land,  and  that,  like  the 
right  to  support  from  soil,  it  was  within  the  2nd  section 
of  the  Act. 

In  a  recent  case  in  Ireland  the  principle  of  Dalton  v. 
Angus  (/)  was  applied  to  impose  a  liability  upon  the  owner 
of  a  building  separated  from  that  of  the  plaintiff  by  an 
intervening  house.  It  was  there  held,  distinguishing 
Solomon  v.  The  Vintners'  Co.  (g),  that,  as  the  evidence 
showed  that  the  injury  was  caused  by  the  rebuilding  of  the 
defendant's  premises,  he  was  liable  for  the  damage  suffered 
by  the  plaintiff,  even  if  the  rebuilding  had  been  performed 
with  due  skill  (h). 

Finally,  we  must  repeat  that  as  these  easements  are 
not  natural  rights  of  property,  so  until  they  have  (in  the 
absence  of  a  grant)  become  secured  by  prescription,  either 
at  common  law  or  under  the  statute,  their  acquisition  may 
be  prevented  by  any  one  whose  interest  it  is  to  do  eo. 
Thus  where  a  house  has  not  stood  for  twenty  years  "  the 
owner  of  the  adjacent  soil  may  with  perfect  legality  dig 
that  soil  away,  and  allow  his  neighbour's  house,  if  sup- 
ported by  it,  to  fall  in  ruins  to  the  ground "  (?) ;  and 
if  a  house,  not  being  "  ancient "  in  law,  is  supported  by 
the  buildings  of  a  neighbour,  it  would  seem  on  the  same 
principles  that  the  neighbour  will  not  be  liable  for  any 
damage  caused  by  his  pulling  down  his  buildings  and  so 

(</)  lb.  798.  reason  of  the  digging,  even  without 

(«)  19  Ch.  D.  852.  the  additional  weight  of  the  buildines, 

(/)  Ubi  supra.  the  value  of    the    buildings   can    oe 

Q)  4  H.  &  jT.  699.  recovered  as  damage  resulting  from  the 

(/f)  Latimer  v.  Official  Co-operative  principal  injurj-  :    Wyatt  v.  Harrison, 

Soe.,  16  L.  R.  Ir.  305.  3  B.  &  Ad.  871 ;  Stroyan  v.  EnowkB, 

(i)  Per   Ix)rd   Penzance,  Dalton  v.  6  H.  &  N.  454 ;  Earner  v.  Knowlet, 

Angm,  6  App.  Cas.  740,  804.     But  if  lb. ;    Hunt   v.   Peake,  29  L.  J.  Ch. 

the    land  would    have  fallen   in    by  785. 
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withdrawing  the  support  needed  by  the  house,  unless  the 
uUing  down  is  performed  so  negligently  and  violently  as 
)  amount  to  a  trespass  upon  the  adjoining  property  (k). 
similarly  a  new  window  may  be  blocked  so  as  to  prevent 
its  becoming  an  "  ancient "  one  under  the  3rd  section 
of  the  Act. 

When,  however,  the  easement  has  once  been  acquired,  it 

I  will,  as  we  have  already  seen,  stand  upon  the  same  footing 

as  a  natural  right  of  property,  and  any  infringement  thereof 

will  be  punished  at  law  either  by  damages  for  the  unlawful 

1  acts,  or  an  injunction  to  prevent  their  repetition. 

From  what  has  been  said  in  the  foregoing  pages  touch- 

I  ing  the   more   important — when   practically   regarded — of 

ordinary  torts  to  realty  will  be  inferred  the  solicitude  of  our 

I  law  so  to  regulate  the  rights  of  property,  that,  whilst  its 

free  use  and  enjoyment  by  each  individual  are  not  unduly 

I  interfered   with,   the    privileges    legally  vested    in    other 

members  of  the  community  may  be  respected. 


Sect.  II. — Torts  to  Personal  Property. 
Chattels  personal  are,  strictly  speaking,  "  things  move-  chattels 

j)ersonal — 

able,  which  may  be  annexed  to  or  attendant  on  the  person  what, 
of  the  owner,  and  carried  about  with  him  "  from  one  place  . 
to  another  (/).     Under  the  term  "chattels"  are  included 
animals   of   various   kinds,   household    furniture,    money, 
jewels,  corn,  articles  of  clothing,  and  everything  which  can 
properly  be  transferred  from  place  to  place  (t). 

Now  in  discussing,  so  far  as  space  will  permit,  the  ordi-  "^"^j^j^ 
nary  torts  to  personalty,  it  may  be  convenient  to  treat,  Ist,  ^r^^'^cias- 
Of  torts  to  property  in  the  possession  of  the  owner  ;  2ndly, 
Of  torts  to  property  out  of  the  owner's  possession. 

(A)   See  on  this  point,  which  can  reversing  S.  C,  3  Bing.  X.  C.  334. 
hardly  be  considered  as  settled,  Gale  (l)  2    Bla.   Com.,  p.   387  ;    3   Id., 

on  Easements,  6th  ed.,  pp.  376  et  seq. ;  p.  144. 
Chadwick  v.  Mayor,  6  Bing.  N.  C.  1, 
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Torts^  First,  then,  a  tort  to  personalty  in  the  possession  of  the 

L?o?^^'  owner  may  be  constituted  by  the  wrongful  deprivation  of 
that  possession,  or  by  an  abuse  of,  or  damage  done  to, . 
the  chattel  whilst  in  his  possession. 

It  may  readily  be  conceded,  that  where  a  rightful  pos- 
session of  goods  and  chattels  has  once  been  gamed,  either 
by  a  just  occupancj^  or  by  a  legal  transfer,  whoever,  whether 
by  force  or  fraud,  dispossesses  the  holder  of  them  is 
guilty  of  a  tort,  remediable  by  action,  "for,"  as  remarked 
by  Blackstone  (?«),  "  there  must  be  an  end  of  all  social 
commerce  between  man  and  man  unless  private  possession 
be  secured  from  unjust  invasions ;  and  if  an  acquisition  of 
goods  by  either  force  or  fraud  were  allowed  to  be  a  sufficient 
title,  all  property  would  soon  be  confined  to  the  most  strong 
or  the  most  cunning ;  and  the  weak  and  simple-minded 
part  of  mankind  (which  is  by  far  the  most  numerous 
division)  could  never  be  secure  of  their  possessions." 

But,  further,  it  is  also  a  true  proposition,  that  one  who 
is  in  possession  of  a  chattel  ivroiuffidly  as  regards  some 
particular  individual,  provided  he  be  rightfully  possessed  of 
it  quoad  the  defendant,  may  sue  this  latter  party  for  a  tort 
done  to  the  specific  chattel.  The  decision  in  Armory  v. 
Delamine  (n)  established  that  bare  possession  constitutes  a 
.  sufficient  title  to  enable  the  party  enjoying  it  to  obtain  legal 
remedy  against  a  mere  wrong-doer  (o).  It  was  there  held, 
that  one  who  had  found  a  jewel  might  maintain  an  action 
for  it  or  its  value  against  a  jeweller  whose  opinion  had  been 

(»i)  3  Com.,  p.  145.  H.  &  C.  918. 

(«)  1  Str.  505  ;   1  Sm.  L.  C,  9th  In  Jeffries  v.  Great  Western  R.  C, 

ed..  385.  6  E.  &  B.  805,  Lord  Campbell,  C.  J., 

See  per  Pollock,  C.  B.,  commenting  observes — "The  law  is  that  a  person 

upon  the  above  case,  White  v.  Mullett,  possessed  of  goods  as  his  property  has 

6  Exch.  714  ;      Bridges  v.  Jfaukes-  a  good  title  as  against  every  stranger, 

wort/i,  21  L.  J.  Q.  B.  75  (with  which  and  that  one  who  takes  them' from  him, 

cf.  South  Staffordshire  Waterworks  v.  hanng  no  title  in  himself,  is  a  wrong- 

ShartnaH,  12  Times  L.R.  402);  Buck-  doer,  and  cannot   defend  himself    by 

ley  V.  Gross,  3  B.,&  S.  566.  showing  that  there  was  title  in  some 

(o)    Ace.   Northam  v.  Boirdeti,   11  third  person ;  for  against  a  wrong-doer 

Exch.    70  ;    Stapleton   v.  Haymeii,  2  possession  is  a  title. 
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asked  respecting  it,  and  who,  having  got  possession  of  it, 
(tortiously  retained  it,  and  apphed  it  to  his  own  use.  The 
Court  in  this  case  further  resolved  that  the  finder  of  the 
jewel,  though  he  did  not  by  such  finding  acquire  an  absolute 
property  or  ownership  in  it,  yet  had  such  a  property 
therein  as  would  entitle  him  to  keep  it  against  all  but  the 
irightful  owner. 

There  are,  it  may  be  remembered,  two  kinds  of  property — 
absolute  and  special.  Absolute  property  is  where  onehavmg 
the  possession  of  chattels  has  also  the  exclusive  right  to  enjoy 
them — which  right  can  only  be  defeated  by  some  act  of 
his  own  ;  special  property  is  where  he  who  has  the  posses- 
sion holds  them  subject  to  the  claims  of  other  persons  ix)). 
But  besides  the  right  of  property  in  the  goods  sued 
for,  there  must  be  a  right  to  their  possession  in  order  to 
i  support  an  action  for  them  or  their  value.  It  has  been 
held  accordingly  that  the  purchaser  of  goods  which  remain 
I  in  the  vendor's  possession,  subject  to  his  lien  for  unpaid 
purchase-money,  cannot  maintain  an  action  against  a  third 
person  for  a  tortious  removal  of  the  goods  (g). 

An  apt  and  curious  example  is  cited  iiifra  (r)  in  support 
of  the  proposition  that  an  action  for  recovery  of  a  chattel  or 
its  value  is  maintainable  where  the  right  of  property  and  the 
right  of  possession  are  concurrently  vested  in  the  plaintifl". 

An  interference  with  these  concurrent  rights — the  right 
,  of  property  and  the  right  of  possession — actionable  at  law 
I  may  be  constituted  by  a  wrongful  assertion  of  dominion  (s) 
jBer  the  chattel,  or  by  dealing  with  it  in  a  manner  incon- 

(p)  Per  Lawrence,  J.,  Webb  v.  Fox,  owner,  after  the  conviction  of  the  thief, 

7  T.  R.  398  ;  4  R.  R.  472  ;  Fell  t.  counter-claim  for  the  cost  of  their  keep 

JFhittaker,  L.  R.  7  Q.  B.  120.  while  they  were  in  his  possession,  for 

{q)  Lord  v.  Price,  L.  R.  9  Ex.  54.  they  were  his  own   property  until  on 

{>•)  Scattergood  v.  Sylvester,  15  Q.  B.  the  conviction  the  property  revested  in 

•')06.  with  which  compare  Lee  v.  Bayes,  the  original  owner. 

IS  C.B.  599, and  JFalkerv.Matt/ietvs,  (s)  See  Fotcler  v.  Ifollins,  L.  R.  7 

'i.  B.  D.  109,  which  shows  that  the  Q.  B.  616;  per  Maule,  J.,  Beald  v. 

'(i  Jide  purchaser  of  stolen  beasts,  Carey,    11    C.   B.    993;    Chinery   v. 

d  in  market  overt,  cannot,  in  answer  Viall,   5  H.  &  N.  288;    HUbery  v. 

a  claim  for  them  by  the  original  Ration,  33  L.  J.  Ex.  190. 

B.C.L.  3  N 
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sistent  with  the  owner's  title  to  it.  The  measure  of 
damages  indeed  in  an  action  brought  for  recovery  of  aj 
chattel  tortiously  taken  or  withheld  from  plaintiff,  or 
destroyed,  or  misappropriated  by  defendant,  may  diflfer 
from  the  measure,  applicable  where  plaintiff's  enjoyment 
of  the  chattel  merely  has  been  interfered  with,  or  where 
an  injury  has  been  done  to  it, — yet  for  any  one  of  these 
dissimilar  wrongs  an  action  might  be  maintainable  (t). 

Decided  cases  show  that  an  action  may  lie  for  a  wrong 
done  to  chattel  property  under  any  of  the  following  states 
of  facts  : — where  one  finding  or  having  the  goods  of  another 
in  his  possession  applies  them  to  his  own  use  without  the 
consent  of  the  owner,  such  application  to  the  finder's  use 
being  often  evidenced  by  a  demand  of  the  goods  and  a 
refusal  to  give  them  up  (u) ;  where  a  person  intermeddles 
with  my  property  and  disposes  of  it  (x) ;  when  a  man  takes 
possession  of  the  chattel  of  another  without  justifiable 
cause,  and  sells  it  without  justifiable  cause  (y) ;  where  a 
man  forcibly  takes  away  without  any  felonious  intention 
the  chattel  of  another  {z), — though  here  to  entitle  the 
plaintiff  to  sue  in  trespass,  he  must,  at  the  time  when 
the  act  was  done  which  constitutes  the  trespass,  either 
have  the  actual  possession  in  him  of  the  thing  which  is 
the  object  of  the  trespass,  or  else  he  must  have  a  con- 
structive possession  in  respect  of  the  right  being  actually 
vested  in  him  (a);  the  nature  of  what  is  called  a  "con- 

(t)    See    Hiort    v.  Bott,  L.   R.   9  forcible  injury ;  or,  wainng  the  tort, 

Ex.  86  ;  Etiglattd  v.  Cowley,  L.  R.  8  he  may  sue  for  the  money  received  by : 

Ex.  126,  132.  defendant:  Judgm.,  Rodgers  v.  Mate, 

(m)  10  Rep.  56  b,  57  a.  15  M.  &  W.  448;  Judgm.,  Clark  v. 

{x)  Per  Lord  Ellenborough,  C.  J.,  Gilbert,  2  Bing.  N.  C.  357 ;  Smith  v. 

Stephen!  v.  £lwall,  4  M.  &  S.  261  ;  Baker,  L.  R.  8  C.  P.  850.    See  Lythgoe 

Ilollitu  V.  Fowler,  L.  R.   7   H.   L.  v.  Vertwn,  5  H.  &  N.  180. 
767.  (a)    Per    Ashhurst,    J.,   Smith    v. 

(y)  Judgm.,  Hilbery  v.  Hatton,  2  MUles,    1    T.    R.    480 ;    Brierly   v. 

H.  &  C.  822.  Ketidall,   17  Q.   B.  937;  BradUg  v. 

{£)  Where  goods  are  taken  by  an  act  Copley,    1    C.   B.  685.     See  also,  in 

of  trespass,  and  are  subsequently  sold  support  of  what  is  above  said,  JFatson 

by    the    trespasser    and    turned    into  v.  Macquire,  5  C.  B.  836,  844  ;  WhiU 

money,   the  owner  may   sue  for  the  v.  Morris,  11  C.  B.  1016. 
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tructive  "  possession  may  be  illustrated  by  reference  to  the 
tase  of  an  executor  whose  right  to  the  goods  of  the  testator 
accrues  immediately  on  his  death,  and  such  right  draws 
ifter  it  a  constructive  possession — so  that  an  executor  may 
maintain  trespass  for  goods  of  testator  taken  between 
he  death  and  grant  of  probate  (b).  The  same  rule  also 
ipplies  in  the  case  of  an  administrator,  who  may  sue  in 
trespass  for  goods  taken  between  the  death  and  the  grant  of 
etters  of  administration — by  virtue  of  which  relation  the 
idministrator  is  enabled  to  recover  against  such  persons 
18  have  interfered  with  the  estate,  and  thereby  to  prevent 
I  from  being  prejudiced  and  despoiled  (c). 
^^  regard  to  the  latter  of  the  two  kinds  of  injuries  (specified 
vt  p.  912),  which  may  be  offered  to  things  personal  whilst 
n  the  possession  of  the  owner,  consisting  in  an  abuse  of  or 
lamage  done  to  them,  ex.  gr.,  by  hunting  a  man's  deer, 
\  ihooting  his  dogs,  poisoning  his  horses  (d)  or  cattle,  or  in 
I  mywise  taking  from  the  value  of  any  of  his  chattels,  or 
making  them  in  a  worse  condition  than  before,  it  suflSces  to 
fay  that  an  action  will  lie  for  such  wrong  in  which  damages 
nil  be  recoverable  in  proportion  to  the  injury  which  the 
tomplainant  proves,  by  apt  evidence,  that  his  property  has 
lustained  (e). 
Torts  to  personalty,  whilst  de  facto  out  of  the  owner's  Torts  to 

•^  "^  "^  personalty 

aossession,  may  occur  under  many  dissimilar  circumstances,  °^J^g|!.*® 
IS  where  the  chattel  wrongfully  seized  or  injured  is  in  the  possession. 
I'.ustody  of  the  law  (/),  or  under  bailment  to  another.     In 
eference  to  the  latter  state  of  facts,  a  few  remarks  may 
)e  offered. 
A  bailment  (g)  is  a  delivery  of  a  thing  in  trust  for  some  ^^'^^^^JJ.^ 

(J)  Tharpe  v.  Stallwood,  5  M.  &  Gr.  Tancred  v.  Allgood,  4  H.  &  N.  438. 

60 ;  Foster  v.  Bates,   12   M.  &  W.  (/)    Turner  v.  Ford,  15  M.  &  "W. 

-5;  Kirk  y.  Gregory,  I  ~E.x.D.bb.  212;     Wilbraham  \.   Snow,  2   "Wms. 

' )  Morgan  v.  Thomas,  8  Exch.  302.  Saund.  47  a ;  cited  Jeffries  y.   Great 

'I)    See   Crowhurst    v.    Anwrsham  Western  It.  C,  5  E.  &  B.  805. 
•rial  Board,  4  Ex.  D.  6.  {g)  As  to  the  nature  of  a  bailment, 

t)  3  Bla.  Com.,  pp.  153,  154.     See  see  Reg.  v.  McDonald,  15  Q.  B.  D. 

3n  2 


916  TORTS 

special  object  or  purpose,  and  upon  an  undertaking — expres* 
or  implied — to  conform  to  the  object  or  purpose  of  the  trust. 
Two  ingredients  are  indeed  essential  to  and  must  be  pre-, 
sented  (under  some  form  or  other)  in  every  satisfactory 
definition  of  a  bailment — a  delivery  and  a  trust — this  latter 
term  being  used  to  signify  the  confidence  which  one  man 
reposes  in  another  (li). 

The  nature  of  a  bailment  may  admit  of  illustration  in  an 
infinite  variety  of  ways — thus,  if  cloth  be  delivered  to  a 
tailor  to  make  a  suit  of  clothes,  he  takes  it  upon  an  implied 
contract,  viz.,  to  make  the  clothes  in  a  workmanlike  manner, 
and  to  deliver  them  to  his  customer  when  made.  He  is 
therefore  a  bailee.  And  so  is  a  pawnbroker  who  receives 
plate  or  jewels  as  a  pledge  or  security  for  the  repayment  of 
money  lent  thereon — the  contract  or  trust  being  in  this  case 
to  keep  the  thing  pledged  with  ordinary  care  and  diligence, 
and  to  restore  it  upon  redemption,  i.e.,  upon  repayment  of 
the  money  advanced  upon  it  by  the  pawnor.  So,  if  a  man 
takes  in  cattle  to  graze  and  depasture  on  his  land,  he  is  a 
bailee  (this  particular  kind  of  bailment  being  technically 
termed  an  agistment),  and  the  bailee  takes  the  cattle  in  this 
case  on  an  implied  contract  or  undertaking  that  he  will  look 
after  them  with  ordinary  diligence, — which  means,  with 
that  degree  of  diligence  which  men  in  general  exert  in 
respect  to  their  own  concerns  (i).  For  example,  the  agister 
of  a  horse  is,  although  he  does  not  insure  the  safety  of  the 
horse,  bound  to  take  reasonable  care  of  it,  and  if  it  be  killed 
through  his  negligence,  is  liable  (A). 

In  any  of  the  foregoing  instances  of  bailments  it  will  I't 
found  that  there  is  a  delivery  of  the  subject-matter  of  tlu 


323;  Jieff.y.  ^ithwell,  16  Id.  22Z.    As  a    bailment,    see    Williants  \.   Jours, 

to  the  character  of  bailee,  see  Fowler  3  II.  &  C.  602,  611. 

V.  Lock,  L.  R.  7  C.  r.  272  ;  S.  C,  (A)    See  Toml.  L.  Diet,  ad   verb. 

I>.  R.  10  C.  P.  90  ;  Jiatut  v.  Hartletj,  "  Trust." 

L.  R.  7  (i.  H.  594.     As  to  the  differ-  (i)  2  Bla.  Com.,  pp.  451,  452. 

ence  bet«-een  a  mere  licence  to  use  and  [k)  Smith  v.  Cook,  1  Q.  B.  D.  79- 
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bailment  and  a  trust,  i.e.,  a  confidence    reposed    by   the 
I  bailor  and  a  corresponding  undertaking  by  the  bailee. 

The  classification  of  bailments  usually  adopted  is  into  Bailments, 
three  great  heads  (l),  whereof  the  first  comprises  bailments  Trust  for* 

.  exclusive 

in  which  the  trust  is  exclusively  for  the  benefit  of  the  bailor :   benefit  of 

•^  -^        ''  bailor. 

it  includes,  therefore,  mandates  and  deposits,  terms,  doubt-, 
less,  used  more  frequently  by  the  civil  than  by  the  common 
law  writers,  but  still  not  alien  to  our  system  of  jurisprudence. 
A  '  deposit '  is  commonly  defined  to  be  a  naked  bailment  of 
goods  to  be  kept  for  the  bailor  gratuitously,  and  returned 
>  when  he  shall  require  them,  and  a  '  mandate '  is  likewise  a 
gratuitous  bailment  of  goods  to  be  carried  and  conveyed 
from  one  place  to  another,  or  made  with  a  view  to  some  act 
being  performed  about  them.  Now,  in  the  case  of  a  man- 
date or  a  deposit  (between  which  there  is  no  distinction  to 
be  noted  material  for  the  present  inquiry) ,  the  bailment  is 
made  for  the  benefit  of  the  bailor,  and  the  law  applicable  to 
these  cases  is  that  the  bailee  is  bound  merely  to  use  a  slight 
degree  of  diligence  respecting  the  thing  bailed,  and  is  liable 
for  gross  negligence  only — the  reason  being  that  the  bailee 
is  to  receive  nothing  for  his  services. 

The  celebrated  case  of  Coggs  v.  Bernard  (m)  falls  within 
the  general  class  of  bailments  now  under  consideration. 
There  the  plaintiff  declared  that,  whereas  the  defendant 
imdertook  and  promised  safely  and  securely  to  take  up 
certain  hogsheads  of  brandy  out  of  a  cellar  where  they 
were  deposited  and  to  lay  them  down  in  another  place,  he 
so  negligently  and  carelessly  put  them  down  again,  that,  by 
his  negligence,  one  of  the  casks  was  staved  and  a  quantity 
of  brandy  spilt.  After  verdict  an  objection  was  taken  to  this 
declaration  on  the  ground  that  it  contained  no  averment 

[f]  For  the  following  brief  sketch  of  the  necessity  of  repeated  reference  to 

the  leading  classes  of  bailments  I  am  the  work  in  question, 
mainly  indebted  to  Dr.  Story's  admir-  (;«)  Ld.  Raym.  909  ;  1  Sm.  L.  C, 

able  treatise  upon  that  subject.     This  9th  ed.,  201.     See  Holder  v.  Sou^bi/, 

general   acknowledgment  will  obviate  8  C.  B.,  N.  S.,  254. 
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that  the  defendant  was  a  common  carrier  (in  which  case,  aj 
we  shall  presently  see,  jDeculiar  responsibilities  would  hav( 
been  cast  on  him),  or  that  he  was  to  have  received  anything 
for  his  services ;  and  the  simple  question  consequentlj 
was  whether  a  man  not  being  a  common  carrier,  whc 
undertakes  gratuitously  to  carry  goods  or  to  perform  some 
act  in  connection  wij;h  them,  is  liable  for  any  and  what 
degree  of  negligence  in  the  performance  of  his  undertaking: 
the  decision  come  to  in  this  case  established  the  law  relat- 
ing to  contracts  of  mandate  as  it  has  been  above  stated; 
and,  in  the  course  of  his  judgment,  Lord  Holt  took  occasioD 
minutely  to  consider  the  various  classes  and  subdivisions  oi 
bailments,  together  with  the  legal  principles  applicable  tc 
them. 

Instances  of  the  kind  of  bailment  now  referred  to  do  not 
often  present  themselves  in  our  modern  law  reports  ;  they 
do,  however,  sometimes  occur,  as  in  Doorman  v.  Jenkins  («), 
and  Rooth  v.  Wilson  (o),  in  the  former  of  which  Taunton,  J., 
after  remarking  upon  the  difficulty  of  determining  what  is 
gross  negligence,  for  which  alone  a  mandatary  or  depositary 
is  liable,  observes  that  there  may  be  cases  where  this  ques- 
tion will  be  matter  of  law  more  than  of  fact,  and  others 
again  where  it  will  be  matter  of  fact  more  than  of  law  (p). 
So,  in  regard  to  the  question — What  is  to  be  deemed 
reasonable  care,  the  absence  of  which  will  indicate  gross 
negligence? — Dr.  Story  (q)  observes  that,  being  a  bailee 
without  reward,  a  depositary  is  bound  to  slight  diligence 
only,  **  but  in  every  case  good  faith  requires  that  he  should 
take  reasonable  care  of  the  deposit,  and  what  is  reasonable 
care  must  materially  depend  upon  the  nature,  value,  and 
quality  of  the  thing    [bailed] ,   the  circumstances  under 

(«)  2  Ad.  &  E.  256.  345  ;  JFhite  v.  Humphrei/,  11  Q.  B.  43. 

(o)   1  B.  &  Aid.  59,  61,  ubi  vide  per  (p)  See  Melville  v.  Boidge,  6  C.  B. 

Ix)rd    Ellenboroufjh,  C.  J.,  18  11.   R.  450. 

431  :  see  also  Mytton  v.  Cock,  2  Str.  (y)  Bailm.,  8th  cd.,  p.  56  ;  Gibliu 

1099 ;  Lartnall  t.  Howard,  4  B.  &  C.  v.  McMulleti,  L.  R.  2  P.  C.  317,  336. 


^B  TO   PROPERTY.  919 

^whicli  it  is  deposited,  and  sometimes  upon  the  character  and 
confidence  and  particular  dealings  of  the  parties  "  (r). 

Fm'ther,  it  is  necessary  to  observe,  in  connection  with  the 
particular  class  of  bailments  under  consideration,  that  even 
a  gratuitous  bailee  "who  accepts  his  trust  for  the  benefit  of 
the  bailor  will,  if  possessed  of  skill  with  reference  to  the 
specific  subject-matter  of  the  bailment,  be  bound  to  use  it ; 
for  instance,  a  person  conversant  with  horses  might  be 
answerable  for  damage  happening  to  a  horse  whilst  under 
his  gratuitous  care  or  management,  for  which  an  individual 

.not  so  skilled  might  be  irresponsible  (s). 

K  With  respect  to  bailments  purely  gratuitous,  one  question 
may  with  good  reason  be  asked — Can  a  contract  to  accept 
such  a  bailment  and  to  discharge  its  resulting  duties  be  en- 
forced ;  would  not  an  action  for  the  purpose  of  enforcing  it 
or  obtaining  damages  for  its  non-performance  fail  by  reason 
of  the  maxim — Ex  nudo  pacto  non  oritur  actio  1    The  answer 

*  is,  that  such  an  action  would  fail,  and  that  the  party  who 
has  entered  into  a  gratuitous  contract  of  the  kind  supposed 
may  relieve  himself  from  liability  before  performance  by 
a  simple  refusal  to  discharge  the  trust.  If,  however,  he 
accept  the  bailment,  he  wall  thereby  render  himself  liable 
for  negligence  (of  the  degree  before  specified)  during  its 
continuance.  This  liability  results  directly  from  the  rule 
cited  at  a  former  page  (0,  that  "  the  confidence  induced  by 
undertaking  any  service  for  another  is  a  sufficient  legal  con- 
sideration to  create  a  duty  in  its  performance ;  "  and  it  is, 
accordingly,  generally  true  with  respect  to  gratuitous  con- 
tracts, that  for  nonfeasance,  even  when  a  party  suffers  a 
damage  thereby,  no  action  lies,  but  for  misfeasance  an  action 
will  lie  (w). 

(r)  See  Mills  v.  Holton,  2  H.  &  N.  Elsee  t.  Gattcard,  5  T.  R.  143,  149, 

14.  150;    Wilkinson  v.  Coverdale,  1  Esp. 

(«)  7rt/so?iv.^re«,  IIM.  (few.  113.  74.      Thus  no  duty  is  cast  upon  the 

(0  P.   779 ;  see  Shillibeer  v.  Ghjn,  recipient  of  goods  voluntarily  sent  to 

2  M.  &  W.  143.  him  without  anv  request  on  his  part : 

(«)  Balfe  V.  West,   13  C.  B.  466;  Howard  y.  Earris,  1  C.  &  E.  253. 
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Bailments. 

Class  II. 
Tnist  for 
exclusive 
benefit  of 
ttailee. 


Next  in  order  of  the  three  leading  classes  of  bailments, 
already  adverted  to,  is  that  in  which  the  trust  is  exclusively 
for  the  benefit  of  the  bailee,  and  in  which  the  thing  bailed 
is  usually  to  be  restored  in  specie.  A  bailment  of  this  kind 
was  denominated  in  the  civil  law  commodatum,  in  ours  it  is 
called  a  loan,  and  the  degree  of  diligence  here  required  from 
the  bailee  is  very  much,  if  not  precisely,  that  required  from 
a  gratuitous  bailee  possessing  skill,  who,  as  above  stated,  is 
bound  to  exercise  the  skill  which  he  possesses ;  the  reason 
being,  that  a  gratuitous  bailee  for  use  must  be  taken,  in 
point  of  law,  to  have  represented  himself  to  the  bailor  as  a 
person  of  competent  skill — a  much  greater  degree  of  dili- 
gence will  therefore  be  expected  from  him  than  from  one 
who  is  a  mere  gratuitous  bailee  for  the  benefit  of  the  bailor. 
The  law  applicable  to  the  class  of  bailees  now  in  question  is 
explained  in  Wilson  v.  Brett  (x),  already  cited,  illustrated  to 
some  extent  by  Lord  Camoys  v.  Scurr  (y),  and  commented 
on  by  Lord  Campbell,  C.  J.,  in  Dansey  v.  Richardson  (z), 
and  by  Lord  Holt  in  Coggs  v.  Bernard,  where  the  latter 
eminent  Judge  takes  occasion  to  observe,  that  the  party  to 
whom  a  loan  of  chattels  is  made  gratuitously  "  is  bound  to 
the  strictest  care  and  diligence  to  keep  the  goods  [lent]  so  a^ 
to  restore  them  back  again  to  the  lender ;  "  for  the  bailee, 
having  a  benefit  by  the  use  of  them,  will  be  answerable  if 
guilty  of  the  least  neglect,  as  if  a  man  should  lend  another 
a  horse  to  go  westward,  or  for  a  month,  and  the  bailee  go 
northward,  or  keep  the  horse  above  a  month,  if  any  acci- 
dent happen  to  the  horse  in  the  northern  journey,  or  after 
the  expiration  of  the  month,  the  bailee  will  be  chargeable, 
because  he  has  made  use  of  the  horse  contrary  to  the  trust 
under  which  he  was  lent ;  and  it  may  be,  if  he  had  been 
used  no  otherwise  than  as  had  been  intended,  the  accident 
would  not  have  happened  (a). 


i 


(x)  11  M.  &W.  113,  115. 
(y)  9  Car.  &  P.  383. 


(r)  3  R  &  B.  167. 

(a)  Blakcmore  v.  JRrittol  and  Exeter 
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One  ordinary  instance  of  the  above  kind  of  bailment 
occurfi  in  the  case  of  a  gratuitous  or  simple  loan  of  money. 
And  in  connection  either  with  the  present  or  the  preceding 
class  of  bailments  (for  the  facts  as  reported  do  not  enable 
us  positively  to  say  to  which  it  may  belong),  should  be 
mentioned — Nicolls  v.  Bastard  (h),  which  shows,  that,  if 
chattel  property  be  taken  wrongfully  out  of  the  possession 
of  a  gratuitous  bailee,  he  may  sue  for  it  in  his  own  name, 
or  the  bailor  may  sue,  the  former  having  a  special,  and 
the  latter  an  absolute  property  in  the  chattel. 

To  the  third  class  of  bailments,  in  which  the  trust  is  for  Bailments. 
the  benefit  of  both  parties,  is  referable  the  law  relative  to  Tii^fJ"* 
vadium,  the  pledging  or  pawning  of  a  chattel,  and  that  bothparties. 
relating  to  locatio-conductio,  a  bailment  for  reward  or 
compensation,  of  which  the  more  important  subdivisions 
are  :  1.  The  hiring  of  a  thing  for  use  (locatio  rei).  2.  The 
hiring  of  work  and  labour  {locatio  ojjeris  faciendi) .  3.  The 
hiring  of  care  and  services  to  be  performed  or  bestowed  on 
the  thing  delivered  {locatio  custodice).  4.  The  hiring  of  the 
carriage  of  goods  (c)  from  one  place  to  another  {locatio  operis 
mercium  vehendarum).  The  class  of  bailments  before  us  is, 
then,  obviously  far  more  comprehensive  and  practically 
important  than  either  of  the  two  kinds  previously 
mentioned  {d),  embracing,  inter  alia,  bailments  to  pawn- 
brokers, innkeepers,  and  carriers ;  as  to  each  of  which 
successively  some  observations  are  subjoined. 

It  may,  however,  in  this  place  be  well  to  premise  that 
the  general  rule  applicable  where  the  bailment  is  reciprocally 

R.  C,  8  E.  &  B.  1035,   1050,  shows  paid    to    the    bailee,"  includes   cases 

that  the  duties  of  the   borrower  and  where  there  is  either  a  delivery  to  one 

lender  of  a  chattel  are  in  some  degree  exercising  a  public  employment — such 

correlative:    Judgm.,    MacCarthij    v.  as  a  common  carrier — or  a  delivery  to  a 

Youmj,  6  H.  &  X.  336.     See  Judgm.,  private  person — such  as  a  livery  stable- 

Taylor  v.  CaldiceU,  3  B.  &  S.  838,  839.  keeper,  who  undertakes  for  re\yard  to 

{h)  2  Cr.  M.  &;  R.  659.  receive  a  carriage  and  lodge  it  in  a 

(t")  The  fifth  sort  of  bailment  men-  coach-house.     See  Searle  v.  Laverick, 

loned  by  Lord  Holt  in  Coggs  v.  Ber-  L.  R.  9  Q.  B.  122. 
'uird,  y\7..,   "  a  deliverj'  to   carry,  or  (cl)  Ante,  pp.  917,  920. 

otherwise  manage,  for  a  reward  to  be 


922 


TOBTS 


Pawnee- 
liability  of. 


beneficial  to  both  parties  to  it  is,  that  ordinary  diligence 
on  the  part  of  the  bailee  is  required,  so  that  (to  put  the 
converse  of  the  rule)  he  ^vill  be  responsible  for  ordinary 
neglect  (e). 

On  the  deposit  of  goods  for  reward  with  a  bailee — not 
being  a  public  carrier  or  inn-keeper — he  undertakes  to  use 
proper  care  that  the  goods  shall  be  safely  kept  from  loss  or 
injury ;  thus  much  is  implied  by  law  from  the  bailment. 
If,  however,  the  bailor  and  bailee  agree  that  the  goods  shall 
be  deposited  on  other  terms,  those  terms  will  regulate  the 
bailee's  responsibility  (/).  That  is  to  say,  where  the 
agreement  between  the  parties  is  in  writing  the  liability  of 
the  recipient  of  the  goods  must  be  determined  by  reference 
to  it.  And  though  one  of  the  parties  to  the  bailment  may 
not  have  read  the  writing,  he  may  nevertheless  be  bounJ 
by  its  terms  in  accordance  with  the  doctrine  of  estoppel  (gl 
— the  party  receiving  the  paper  may,  by  receiving  and 
keeping  it,  be  held  to  have  assented  to  the  conditions 
contained  in  it,  although  he  did  not  read  them,  and  did 
not  know  what  they  were  (g).  In  such  cases  one  general 
rule  of  law  cannot  be  applied  (h). 

The  degree  of  care  or  diligence  required  in  this  third  class 
of  bailments  is,  in  most  cases,  intermediate  between  that 
required  from  a  bailee  in  the  first  and  in  the  second  class. 

A  pledge  (i)  or  pawn  may  be  defined  to  be  "a  bailment 
of    goods   to   a   creditor,  as   security  for    some    debt   or 


(e)  The  hirer  of  a  carriage  and  horse 
is  liable  in  respect  of  injury  to  the 
same  the  result  of  his  ser^-ant's 
negligent  driving,  even  where  the 
servant  was  driving  the  horse  and 
carriage  for  his  own  purpose  and  in 
disobedience  to  his  master's  orders : 
Coupe  Co.  V.  Maddick,  (1891)  2 
Q.  B.  413. 

(/)  See,  for  instance,  Seaife  v.  Far- 
rant,  L.  R.  10  Ex.  358. 

(,9)  See  per  Mellith,  L.  J.,  Parker 
V.  Houth-Eaatent  R.  C,  2  C.  P.  D. 
421. 


(A)  Parker  v.  South-Eattem  R.  C, 
2  C.  P.  D.  416;  S.  C,  1  Id.  618; 
Harris  v.  Great  Western  R.  C,  I 
Q.  B.  D.  515,  529,  530;  Henderttm 
V.  Stevenson,  L.  R.  2  H.  L.  Sc.  470 ; 
distinguished  in  Burke  v.  South-Eattem 
R.  C,  5  C.  P.  D.  1 ;  and  see  Watkint 
V.  Ri/mill,  10  Q.  B.  D.  178. 

(»■)  As  to  the  distinction  between  a 
lien  and  a  pledge,  see  Donald  v.  Suck- 
ling, L.  R.  1  Q.  B.  585,  604  ;  approved 
in  Halliday  v.  Holgate,  L.  R.  3  Ex. 
299,  302,  where  we  read  that  "  there 
are   three    kinds    of   security — (1)    a 
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engagement"  (k) ;  and  with  respect  to  it,  the  rule  deducible 
from  the  judgment  of  Lord  Holt  in  Coggs  v.  Bernard  is, 
that  the  pawnee  is  bound  to  use  ordinary  diligence  in  the 
care  and  safeguard  of  the  pawn,  so  that  if  the  thing 
pawned  be  lost,  notwithstanding  the  exercise  of  such 
I  diligence,  the  pawnee  may  still  resort  to  the  pawnor  for  the 
amount  of  the  debt  secured  by  the  pawn  (l).  "  If,"  said 
Lord  Holt,  "  the  pawn  be  such  as  it  will  be  the  worse  for 
using,  the  pawnee  cannot  use  it,  as  clothes,  &c. ;  but  if  it 
be  such  as  will  be  never  the  worse,  as  if  jewels  for  the 
purpose  were  pawned  to  a  lady,  she  might  use  them,  but 
then  she  must  do  it  at  her  peril ;  for  whereas  if  she  keeps 
them  locked  up  in  her  cabinet,  if  her  cabinet  should  be 
broken  open  and  the  jewels  taken  from  thence,  she  would 
be  excused  ;  if  she  wears  them  abroad,  and  is  there  robbed 
of  them,  she  will  be  answerable ;  and  the  reason  is, 
because  the  pawn  is  in  the  nature  of  a  deposit,  and  as  such 
is  not  liable  to  be  used  (»«)•  But  if  the  pawn  be  of  such 
a  nature  as  the  pawnee  is  at  any  charge  about  the  thing 
pawned,  to  maintain  it,  as  a  horse,  cow,  &c.,  then  the 
pawnee  may  use  the  horse  in  a  reasonable  manner,  or  milk 
the  cow,  &c.,  in  recompense  for  the  meat." 

The  pawnee,  however,  is  bound  to  give  up  to  its  lawful 
owner  the  thing  pawned,  upon  a  tender  of  the  amount  due 
to  himself ;  and  consequently  if  the  chattel  in  question  be 
lost  after  such  tender  has  been  made,  the  pawnee  will  be 

ample  lien;  (2)  a  mortgage  passing  the  per  £rk,  C.  J,,  Martin  v.  Jteid,  11 
property  out  and  out;  (3)  a  security  C.  B.,  N.  S.,  734. 
mtermediate  between  a  lien  and  a  {I)  As  to  the  liability  of  a  pawn- 
mortgage — viz.,  a  pledge,  where  by  broker  for  damage,  done  to  goods 
contract  a  deposit  of  goods  is  made  a  pawned,  by  an  accidental  fire,  see  Hi/red 
security  for  a  debt,  and  the  right  to  the  v.  Carruthers,  E.  B.  &  E.  469. 
property  vests  in  the  pledgee,  so  far  as  Should,  however,  the  bailee,  having 
is  necessary  to  secure  the  debt."  contracted  to  warehouse  goods  at  a  par- 

(/.•)  Story,  Bailm.,  7th  ed.,  p.  2o ;  ticular    place,    warehouse  them    else- 

per  Lord  Holt,  C.  J.,  2  Ld.  Raym.  R.  Avhere,  where  they  are  destroved,  though 

i)18.  without  any  negligence  on  his  part,  he 

"  To  constitute  a  valid  pledge,  there  will  be  liable  for  the  loss  so  caused : 

must  be  a  delivery  of  the  article  either  Zillei/  v.  Boublcday,  7  Q.  B.  D.  510. 
actual  or  constructive  to  the  pawnee  :  "  {m)  Citing  Owen,  123. 
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responsible  as  ha^Tng  made  himself  a  wrong-doer  by  his 
detention  of  the  pawn,  and  if  a  man  keeps  goods  by  wrong, 
he  will  be  answerable  for  them  at  all  events  (n).     Subject  to. 
the  qualified  property  in  the  goods  pawned  thus  transferred 
to  the  pawnee,  the  pawnor  retains  his  property  in  them  : 
and,  as  incident  to  such  property',  he  (the  pawnor)  has  a 
right  to  sell  the  chattel  pledged  (o) ;  and  when  this  right, 
has  been  exercised,  the  purchaser  has  the  same  interest  iiijj 
the  chattel  which  the  pawnor  had  (jy),  so  that  in  an  action 
of  tort  brought  for  it  by  the  pawnor  against  the  pawnee,  on 
repayment  of  the  amount  for  which  the  thing  was  pledged, 
the  jus  tertii  might,  in  general,  be  successfully  set  up  {q). 

The  business  of  pawnbrokers  is  regulated  by  the  statute 
law  (r),  which,  inter  alia,  provides,  that  if  the  pledge  be  not 
redeemed  at  the  expiration  of  a  year  and  a  day,  the  pawn- 
broker may  then,  subject  to  certain  provisions,  expose  it  to 
sale  ;  but  if  at  any  time  before  the  sale  has  actually  taken 
place  the  owner  of  the  chattel  pawned  tender  the  principal 
and  interest  due,  together  with  the  expenses  (if  any)  incurred, 
he  is  entitled  to  a  return  of  the  chattel ;  for  the  power  of 
sale  is  allowed  the  pawnbroker  merely  to  secure  to  him  the 
money  which  he  has  advanced,  together  with  interest  («). 
Should  the  forfeited  pledge,  however,  be  sold,  in  accordance 
with  the  power  of  sale  given  by  the  Act,  the  question  pre- 
sents itself — Is  the  pawnbroker  to  be  regarded  as  warranting 
the  title  of  the  chattel  sold  '?     In  Morlcy  v.  Attenborough  {t}, 


(«)  Per  I>ord  ffolt,  C.  J.,  Coffffs  v. 
Jkttiard,  2  Ld.  Raym.  917;  1  Sm. 
L.  C,  8thed.,  211. 

(o)  As  to  the  right  of  the  pawnee  to 
sell  the  pledge,  see  Donald  v.  Swkling, 
L.  R.  1  a  B.  585  ;  Halliday  v.  Hol- 
fjatc,  L.  R.  3  Ex.  299. 

(p)  Franklin  v.  Xeate,  13  M.  &  "W. 
481,  486.  See  Reerct  v.  Capper,  o 
Biiig.  X.  C.  136;  Flonj  v.  Dcnnij, 
7  Exch.  581. 

((l)  Chee9tnan.y.  Exalt,  6 Exch.  341 ; 
Thonie  V.  TUbun/,  3  H.  &  N.  534. 
As  to  when  a  bailee  may  set  up  jus 


tei-tii,  see  Roffers  v.  Lambert,  (1891) 
1  Q.  B.  318  (C.  A.),  approving  BiddU 
V.  Jiond,  6  B.  &  S.  225. 

(r)  The  statutes  relating  to  pawn- 
brokers were  consolidated  and  amended 
by  stat.  35  &  36  Vict.  c.  93. 

(»)  Per  Abbott,  C.  J.,  Walter  t. 
Smith,  b  B.  &  Aid.  439,441. 

(I)  3  Exch.  500.  Ace.  Judgm., 
JTall  V.  Conder,  2  C.  B.,  X.  S.,  40 ; 
Smith  V.  Xeale,  Id.  67,  80,  89; 
Jadgro.,  Emmertott  v.  Mat/tetct,  7 
H.  &  N.  593. 
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the  Court  of  Exchequer,  after  an  examination  of  the  earlier 
ases,  came  to  the  conclusioQ  that  there  is  no  implied 
warranty  of  title  on  the  sale  of  an  ascertained  chattel  (k)  ; 
and  that,  if  there  be  no  fraud,  a  vendor  is  not  liable  for 
a  bad  title,  unless  there  is  an  express  warranty,  or  an 
juivalent  to  it,  by  declarations  or  conduct  (x).  Usage 
.'t  trade,  they  remarked,  if  proved  as  a  matter  of  fact, 
would,  of  course,  be  sufficient  to  raise  an  inference  of  such 
an  engagement ;  and,  without  proof  of  such  usage,  the  very 
nature  of  the  trade  may  be  enough  to  lead  to  the  conclusion 
that  the  person  carrying  it  on  must  be  understood  to 
engage  that  the  purchaser  shall  enjoy  that  which  he  buys 
as  against  all  persons  (y).  Applying  these  remarks  to  the 
case  of  a  pawnbroker  selling  a  forfeited  pledge  eo  nomine, 
we  infer  that  he  must  be  considered  as  selling  merely  the 
fight  to  the  pledge  ichich  he  himself  had  (z),  as  undertaking 
merely  that  the  subject  of  sale  is  a  pledge,  and  is  irredeem- 


(m)  In  a  contract  of  sale,  unless  the 

tircunistances  show  a  different  intention, 

a  warranty  of  title  is    now    implied. 

See  the   Sale  of    Goods  Act,   (1893) 

.  12,  subs.  1. 

{x)  "  It  seems  now  to  be  well  esta- 
lilished  that  on  the  sale  of  a  lease  there 
'V  an  implied  contract  on  the  part  of 
the  vendor,  that  he  will  show  a  good 
title  in  the  landlord.  But  that  may  be 
dispensed  with :  "  per  £i/les,  J.,  Tweed 
V.  3Ii/ls,L.  E.  1  C.  P.  45. 

(y)  In  Simjs  V.  ^£arryat,  17  Q.  B. 
291,  Lord  Campbell,  C.  J.,  after  citing 
and  approving  of  the  judgment  deli- 
vered by  Parke,  B.,  in  Morley  \.  At- 

horough,   supra,   proceeds    thus : — 

It  may  be  that  the  learned  Baron  is 
correct  in  sapng,  that,  on  a  sale  of 
personal  property,  the  maxim  caveat 
emptor  does  by  the  law  of  England 
apply ;  but,  if  so,  there  are  many  ex- 
ceptions stated  in  the  judgment  which 
wul  well  nigh  eat  up  the  rule.  Execu- 
tory contracts  are  said  to  be  excepted, 
oO  are  sales  in  retail  shops  [or  in  a 
warehouse,  Eiehholz  v.  Bannister,  17 
C.  B.,  N.  S.,  708],  or  where  there  is 
an  usage  of  trade :  so  that  there  may 


be  difficulty  in  finding  cases  to  which 
the  rule  would  practically  apply."  See 
further,  as  to  the  point  above  adverted 
to,  Westropp  v.  Solomon,  8  C.  B.  345, 
and  cases  there  cited. 

(z)  See  Chapman  v.  Speller,  14  Q.  B. 
62i  ;  Baguelei/  v.  Uawley,  L.  R.  2 
C.  P.  625,  628,  where  Bovill,  C.  J., 
says,  "  I  consider  the  general  rule  to  he 
that  upon  the  sale  of  goods  there  is  no 
warranty  of  title  implied  by  law." 

In  Morley  v.  Attenborotigh,  3  Exch. 
514,  the  Court  observes  as  follows  : — 
"  It  may  be,  that  though  there  is  no 
implied  warranty  of  title,  so  that  the 
vendor  would  not  be  liable  for  a  breach 
of  it  to  unliquidated  damages,  yet  the 
purchaser  may  recover  back  the  pur- 
chase-money, as  on  a  consideration  that 
failed,  if  it  could  be  shown  that  it  was 
the  understanding  of  both  parties  that 
the  bargain  should  be  put  an  end  to,  if 
the  purchaser  should  not  have  a  good 
title.  But  if  there  is  no  implied  war- 
ranty of  title,  swne  circumstances  must 
be  shown  to  enable  the  plaintiff  to  re- 
cover for  money  had  and  received." 
See  Gompertz  v.  Bartlett,  2  E.  &  B. 
849. 
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able,  and  that  he  (the  vendor)  is  not  cognisant  of  any 
defect  of  title  to  it.  Under  the  circumstances  here 
supposed,  accordingly,  a  pawnbroker  selling  a  forfeited 
pledge  would  not  be  liable  to  refund  the  purchase- 
money  if  the  vendee  should  afterwards  be  compelled  to 
restore  the  chattel  to  some  third  party,  as  being  the 
rightful  owner  of  it  (a). 
itaburt^f"  ^^^  liability  at  common  law  of  an  innkeeper  (h)  for  the 
loss  of  a  guest's  property  whilst  sojourning  at  his  inn  rests, 
not  on  mere  reason,  but  on  custom,  growing  out  of  a  state 
of  society  no  longer  existing  (c).  By  legal  implication,  the 
property  of  the  guest  is  deemed  to  be  in  the  actual  care  and 
custody  of  the  innkeeper,  who  is,  with  some  rare  exceptions, 
held  responsible  for  its  safety  (d),  and  has  a  right  to  make 
such  charges  as  may  compensate  for  the  responsibility  thus 
imposed  on  him  (e).  Upon  this  subject  Calye's  case  (/)  is 
the  leading  authority,  whence  we  deduce  that,  in  order  to 
charge  a  person  with  the  responsibilities  of  an  innkeeper,  it 
must  be  shown  that  he  is  the  keeper  of  a  common  "  inn  "  {g), 
i.e.,  of  a  house  where  the  traveller  is  furnished  with  every- 
thing which  he  has  occasion  for  whilst  upon  his  way  {h). 

Assuming  the  above  condition  to  be  satisfied,  an 
innkeeper's  liability  seems  closely  to  resemble — though 
it  is  not  altogether  so  great  as — that  which  attaches  to 
a  common  carrier  by  our  customary  law.  "An  innkeeper," 
says  Bayley,  J.  (i),  "  is  ])rinid  facie  liable  for  any  loss  not 


(a)  The  Sale  of  Goods  Act,  1893,  (e)  Per  £rle,  C.  J.,  Holder  v. 
has  presumably  made  no  change  in  the  Soulby,  8  C.  B.,  N.  S.,  264  ;  CaljftU 
law  in  this  respect.  case,  8  Rep.  32  a.,  1st  Resol. 

(b)  If  goods  be  lost  at  an  hotel,  of  (/)  8  Kep.  32 ;  Bennett  v.  Mellor, 
which  a  company  are  proprietors,  the  5  T.  R.  273 ;  2  R.  R.  593. 

action    for    compensation    should    be  (ff)  "  Inn,"  hospitium,  diversorium. 

brought    against    the    company,    not  (A)  Per  Bat/ley,  J.,    Thompson  v. 

against  the  paid  manager  :  Bixon  v.  Laoj,  3  B.  &  Aid.  286 ;  22  R.  R.  385. 

Buck,  L.  R.  8  Ex.  135.  («)  Richmond  v.  Smith,  8  B.  & C.  9 ; 

(c)  Per  Coleridffe,J.,3E.  &  B.  159.  Xent  v.  Shuckard,  2  B.  &  Ad.  803, 
(rf)  Per  Wightman,  J.,  3  £.  &  B.  shows  that  there  is  no  distinction  be- 

156.     See  Day  v.  Bather,  2  H.  &  C.  tween  money  and  goods  as  regards  the 

H.  innkeeper's  liabilitj'. 
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occasioned  by  the  act  of  God  or  the  king's  enemies, 
although  he  may  be  exonerated  where  the  guest  chooses 
30  have  his  goods  under  his  own  care ;  "  the  latter  part  of 
Shis  remark  being  well  illustrated  by  the  case  of  Burgess  v. 
Clements  (k).  The  rule  as  to  an  innkeeper's  liability  seems, 
indeed,  substantially  to  be  that  indicated  by  the  words  of 
ihe  writ  in  Calye's  case,  which  alleges  that  "  by  the  custom 
)f  the  realm  innkeepers  are  obliged  to  keep  the  goods  and 
chattels  of  their  guests  who  are  within  their  inns  (l) 
without  subtraction  or  loss  day  and  night,  so  that  no 
iamage  in  any  manner  shall  thereby  come  to  their  guests 
from  the  negligence  of  the  innkeeper  or  his  servants." 
IThe  presumption  of  negligence  from  the  mere  fact  of  loss 
will,  accordingly,  be  against  the  innkeeper;  but  it  will  be 
[)pen  to  him  to  repel  this  presumption,  by  showing  that 
'iie  loss  is  attributable  to  the  personal  negligence  of  the 
^est  (m),  or  to  the  act  of  God,  or  to  vis  major  («),  or 
-ihat  the  goods  when  the  loss  occurred  were  in  the  custody 
and  under  the  control,  not  of  himself  but  of  his  guest  (o). 
hi  Cashill  v.  Wright  (p),  the  Court  of  Queen's  Bench 
Ims  stated  the  law  "resulting  from  all  the  authorities" 
•especting  the  common  law  liability  of  an  innkeeper : — 
'  The  goods  [of  the  guest]  remain  under  the  charge  of 
lie  innkeeper  and  the  protection  of  the  inn,  so  as  to  make 
he  innkeeper  liable  as  for  breach  of  duty  unless  the 
laegligence  of  the  guest  occasions  the  loss  in  such  a  way 
lis  that  the  loss  would  not  have  happened  if  the  guest 
had  used  the  ordinary  care  (q)  that  a  prudent  man  may 


I    (k)  4  M.  &  S.  306 ;  16  R.  R.  473  ;  Guarantee  Ass.,  18  Q.  B.  277. 

iCited  6  E.  &  B.  895.     See  also  Eet/.y.  (o)  Judgm.,    Morgan   v.   Jiavet/,    6 

Ri/fner,  2  Q.  B.  D.  136,  140.  H.  &  N.  277. 

I    (I)  See  Jones  v.  Ti/ler,  1  Ad.  &  E.  (p)  6  E.  &  B.  891,  900. 

522;   Strauss  v.    Count;/    Hotel    Co.,  \q)  The  legal    meaning    of   "gross 

12Q.  B.  D.  27.  negligence"    is    "greater    negligence 

[m)  Armistead  v.  Wilde,  17  Q.  B.  than   the   absence   of   such    ordinary 

^01.  care :  "  Judgm.,  6  E.  &  B.  899. 

{ii)  See     Walker    v.     The    British 
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be  reasonably  expected  to  have  taken  under  the  circum- 
stances "  (r). 

An  innkeeper  is  responsible  for  the  loss  of  goods,  only, 
when  they  were  received  by  him  in  that  character ;  if  not 
80  received  his  liability  will  have  to  be  determined  by 
reference  to  the  law  of  bailments  generally  (s). 

The  liability  of  an  innkeeper  at  common  law,  being  such 
as  above  stated,  has  been  materially  diminished  by  the 
stat.  26  &  27  Vict.  c.  41,  which  enacts,  section  1  (f),  that 
*'  no  innkeeper  shall  be  liable  to  make  good  to  any  guest  of 
such  innkeeper  any  loss  of  or  injury  to  goods  or  property 
brought  to  his  inn,  not  being  a  horse  or  other  live  animal, 
or  any  gear  appertaining  thereto,  or  any  carriage,  to  a 
greater  amount  than  the  sum  of  201.,  except  in  the  following 
cases — that  is  to  say — 1.  Where  such  goods  or  property 
shall  have  been  stolen,  lost,  or  injured  through  the  wilful 
act,  default  or  neglect  of  such  innkeeper,  or  any  servant  in 
his  employ.  2.  Where  such  goods  or  property  shall  have 
been  deposited  expressly  for  safe  custody  with  such  inn- 
keeper, provided  that  in  the  case  of  such  deposit  the 
innkeeper  may,  if  he  think  fit,  require  as  a  condition  of  his 
liability,  that  such  goods  or  property  shall  be  deposited  in  a 


(r)  Ace,  Oppenheitn  v.  White  Lion 
Hotel  Co.,  L.  R.  6  C.  P.  515.  As  to 
what  will  amount  to  evidence  of  neg- 
ligence, see  Herbert  v.  Marktcell,  45 
L.  T.  649  ;  affirmed  W.  N.  1882,  112. 
See  also  Medawar  v.  Grand  Hotel  Co., 
(1891)  2  Q.  B.  11  (C.  A.),  where  the 
guest  was  negligent,  but  it  was  impos- 
sible to  show  that  his  loss  was  the 
result  of  his  negligence. 

(«)  As  to  the  lien  of  an  innkeeper, 
see  Threfull  v.  Borwick,  L.  R.  10 
Q.  B.  2\Q;  Allen  v.  Smith,  12  C.  B., 
N.  S.,  638  ;  Broadicood  v.  Granara, 
10  Exch.  417;  Smtth  v.  Dearlove,  6 
C.  B.  132;  Angwi  v.  McLaehlan,  23 
Ch.  D.  330,  336 ;  Stat.  41  &  42  Vict, 
c.  38,  8.  I— Gordon  v.  Silver,  25 
Q.  B.  D.  491 ;  Jiobitu  v.  Grai/,  (1895) 
2  Q.  B.  501  (C.  A.),  affirming  Id.  78,— 
of  a  lirerj'-stable   keeper,  see  I'arisons 


V.  Gingell,  4  C.  B.  545,— of  a  trainer  of 
race-horses,  see  Forth  \.  Simpton,  13 
Q.  B.  680, — of  a  solicitor,  see  Crost  v. 
Cross,  43  L.  T.  533  ;  Ex  parte  Fuller, 
re  Long,  10  Ch.  D.  617;  Fowler  v. 
Fowler,  50  L.  J.  Ch.  686  ;  Re  Tolcman, 
13  Ch.  D.  885, — of  a  railway  upoa 
articles  deposited  in  their  cloak  rooms, 
Singer  Manufacturing  Co.  v.  iMtdon 
and  South.  Western  Ji.  C,  (1894)  I 
Q.  B.  338. 

(t)  Of  this  section  a  copy  must  be 
exhibited  in  a  conspicuous  part  of  the 
hall  or  entrance  to  the  inn,  and  the 
innkeeper  will  be  entitled  to  the  benetit 
of  the  Act  in  respect  of  such  goods  or 
property  only  as  are  brought  to  bis 
inn  while  such  copy  is  so  exhibited: 
8.  3.  See  Spice  v.  Bacon,  2  Ex.  1>. 
463. 
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box  or  other  receptacle  fastened  and  sealed  by  the  person 
^positing  the  same.  Section  2  of  the  same  statute  further 
anacts,  however,  that  "  if  any  innkeeper  shall  refuse  to 
receive  for  safe  custody,  as  before  mentioned,  any  goods  or 
oroperty  of  his  guest,  or  if  such  guest  shall,  through  any 
iefeult  of  such  innkeeper,  be  unable  to  deposit  such  goods 
jr  property  as  aforesaid,"  such  innkeeper  shall  not  be 
antitled  to  the  benefit  of  the  Act  in  respect  thereof  («). 

In  Medmcar  v.  Grand  Hotel  Co.  (x)  the  facts  were  as 
tollows.  Trinkets  belonging  to  the  plaintiff  were  stolen. 
[t  was  impossible  to  prove  whether  the  same  were  stolen 
ffhen  the  plaintiff's  luggage  was  in  a  bedroom  or  in  a 
sorridor  into  which  a  servant  of  the  hotel  removed  the 
.uggage.  If  the  former  were  the  case,  the  defendant's 
aegligence  could  have  been  shown  to  have  been  the  cause 
)f  his  loss ;  if  the  latter,  the  neglect  of  the  innkeeper 
groold  have  entitled  the  plaintiff  to  recover  the  value  of  the 
rinkets,  although  exceeding  SOL  The  onus  of  proving 
legligence,  whether  in  the  guest  or  innkeeper,  being  upon 
he  party  relying  upon  it,  the  plaintiff  recovered  onl^^OZ. 

The  liability  of  a  boarding-house  keeper  in  respect  of  the  Boarding- 
)roperty  of  a  guest  who  is  lodging  with  him  has  not  in  any  j'j^bmtTof 
•eported  case  been  very  clearly  defined ;  it  seems  clearly, 
lowever,  to  be  less  than  that  of  an  innkeeper.  But  a 
toarding-house  keeper  is,  at  all  events,  bound  to  exhibit 
irdinary  care  towards  the  guest  and  his  goods — to  take  as 
nuch  care  of  the  goods  of  the  guest  as  an  ordinary  prudent 
liousekeeper  wouM  take  of  his  own  (z/).  How  far  the  keeper 
»f  a  boarding-house  may  be  answerable  for  the  negligence 
)f  his  servant,  and  what  may  be  the  extent  and  limits  of 

(m)  The  word  "inn"  used  in  the  and  the  word  "  innkeeper "  shall  mean 

bove-mentioned  statute  "shall  mean  the  " keeper  of  any  such  place." 

ny  hotel,  inn,  tavern,  public-house,  or  {x)  (1891)  2  Q.  B.  11  (C.  A.). 

ther  place  of  refreshment  the  keeper  of  (y)  Bansey  v.  Eichardwn,  3  E.  &  B. 

^hich  is  now  by  law  responsible  for  114 ;  explained  per  Urle,  C.  J.,  Holder 

lie  goods  and  property  of  his  guests,"  v.  Soulbi/,  8  C.  B.,  N.  S.,  266. 

B.C.L.  3  0 
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the  maxim  Respondeat  superior,  in  case  of  a  loss  of  proper 
resulting  to  the  guest  from  such  negligence,  the  authoriti* 
do  not  enable  us  precisely  to  determine  {z). 

A  lodging-house  keeper  is  not  responsible  for  a  loss  of  h 
lodger's  goods  which  has  arisen,  not  from  his  misfeasane 
but  only  from  an  absence  of  proper  care  {a). 

A  bailee  of  goods,  with  a  view  to  their  being  conveyed  1 
him  from  place  to  place,  may,  it  is  conceived,  fill  one « 
other  of  the  four  following  characters :  1.  He  may  be 
gratuitous  bailee,  in  which  case,  as  already  shown  {h),  1 
will  be  liable  merely  for  gross  negligence,  and  bound  on. 
to  exercise  slight  diligence  in  reference  to  the  goa 
entrusted  to  him.  2.  He  may  be  a  bailee  for  hire — thou^ 
not  charged  upon  any  custom  of  the  realm — and  bouii' 
accordingly,  to  a  greater  degree  of  diligence  (c).  3.  I 
may  be  a  common  carrier ;  or  4.  He  may  belong  to  son 
particular  class  of  carriers,  whose  liabilities  are  regulafe 
by  the  statute  law.  To  land  carriers  falling  within  eith< 
of  the  two  last-mentioned  of  the  foregoing  classes  will  tl 
following  observations  be  restricted.  In  perusing  them,  tl 
reader  will  remember  that  several  decisions,  which  by  fon 
of  section  7  {d)  of  the  17  &  18  Vict.  c.  31  (the  Eailway  ai 
Canal  Traffic  Act)  are  no  longer  applicable  to  compani' 
brought  within  the  scope  of  its  provisions,  are  still  bindii 
as  authorities  in  other  cases,  and  must  not,  therefore,  1 
wholly  lost  sight  of.  It  cannot,  however,  be  denied  th 
the  decisions  alluded  to  (e),  inasmuch  as  railway  and  can 


(s)  Damey  v.  Richardson,  Bupra, 
where  the  Court  of  Queen's  Bench  was 
equally  divided  in  opinion  as  to  the 
above  question. 

(a)  Holder  v.  Soulby,  8  C.  B.,  N.  S., 
254. 

(h)  Ante,  p.  917 

(c)  See  Bom  v.  EUl,  2  C.  B.  877, 
where  the  action  was  brought  for  loss 
of  lugpage  against  a  cab-driver,  not 
charged  as  a  common  carrier:  Wil- 
loughby  V.  Horridge,  12  C.  B.  742.     A 


cab-proprietor  will  be  liable  on  thect  | 
tract  of  his  licensed  driver :  PowU*  ■ 
Hidei;  6  E.  &  B.  207  ;  approved  i| 
Venables  v.  Smith,  2  Q.  B.  D.  2' 
283  ;  approved  in  King  v.  London  1  ■ 
proved   Cab    Co.,    23   Q.    B.    D.   2. 
(C.    A.);    this    last-mentioned    ci 
overruled.  King  v.  Spurr,  8  Q.  B. 
105  ;  cf.  Keen  v.  Henry,  (1894)  1  Q. 
292  (C.  A.), 

(rf)  Post,  p,  937. 

(e)  Those  decisions  more  particular 


TO  PROPERTY, 


931 


nipanies  have  to  a  great  extent  monopolised  the  inland 
irying  trade  of  the  country,  are  now  invested  with  com- 
paratively little  value  or  importance. 

"  A  land  carrier  exercising  his  calling  according  to  the 
Lustom  of  the  realm — that  is,  publicly  undertaking  to  carry 
for  hire  the  goods  of  such  as  choose  to  employ  him  (/) — is 
iby  the  common  law  looked  upon  as  an  insurer ;  so  that  in 
(the  event  of  the  goods  entrusted  to  him  being  lost  or 
damaged,  to  use  the  words  of  Sir  W,  Jones  (g),  *'  nothing 
will  excuse  him  except  the  act  of  God  or  of  the  king's 
'enemies ;"  the  expression  "  act  of  God  "  being  understood 
to  signify  inevitable  overwhelming  (h)  accident,  and  by  the 
"king's  enemies"  being  meant  public  enemies  with  whom 
the  nation  is  at  open  war  (i). 


which  have  reference  to  the  validity 
;of  notices  issued  in  regard  to  the  con- 
.veyance    of    cattle    by   railway  com- 


(/)  The  question — Who  is  a  common 
'carrier?  is  considered  in  Story  Bailm., 
1 8th  ed.,  p.  4i0;  Scaife  \.  Farrant, 
iL.  R.  10  Ex.  358;  distinguishing 
\Lvier  Alkali  Co.  v.  Johnson,  L.  R. 
»9Ex.  338. 

1     (^)  Bailm.,  p.  104.     See  Fhillipsx. 
Clarke,  2  C.  B.,  N.  S.,  156. 
i     "To  give  due  security  to  property," 
iisp  Best,  C.  J.,  in  Mlet/  v.  Home,  5 
I  Bing.  220,  "  the  law  has  added  to  that 
I  responsibility  of  a  carrier  which  imme- 
diately rises  out  of  his  contract  to  carry 
1  a  reward,  namely,  that  of  taking  all 
isonable  care  of  it,  the  responsibility 
an  insurer.     From  his  liability  as 
insurer,  the  carrier  is  only  to  be 
lelieved  by  two  things,  both  so  well 
known  to  all  the  country  when  they 
I  happen,  that  no  person  would  be  so 
I  rash  as  to  attempt  to  prove  that  they 
!  had  happened    when    they  had    not, 
namely,  the  act  of  God  and  the  king's 
enemies." 

Again,  in  Coffffs  v.  Bernard,  2  Ld. 
fiajTii.  918,  Lord  ITolt,  C.  J.,  observes 
that  the  law  charges  a  common  carrier 
"  to  carry  goods  against  all  events  but 
acts  of  God  and  of  the  enemies  of  the 
;  king.  For,  though  the  force  be  never 
I  so  great,  as  if  an  irresistible  multitude 


of  people  should  rob  him,  nevertheless 
he  IS  chargeable :  and  this  is  a  politic 
establishment,  contrived  by  the  policy 
of  the  law  for  the  safety  of  aU  persons, 
the  necessity  of  whose  affairs  obliges 
them  to  trust  these  sort  of  persons, 
that  they  may  be  safe  in  their  ways  of 
dealing ;  for  else  these  carriers  might 
have  an  opportunity  of  undoing  all 
persons  that  had  any  dealings  with 
them,  by  combining  with  thieves,  &c., 
and  yet  doing  it  in  such  a  clandestine 
manner  as  would  not  be  possible  to 
be  discovered:  and  this  is  the  reason 
the  law  is  founded  upon  in  that  point." 
See  also,  as  to  the  liability  of  a  com- 
mon carrier.  Bourne  v.  Gatliff,  11  CI. 
&  F.  45 ;  per  Cotton,  L.  J.,  Bei-gheim 
V.  Great  Eastern  R.  C,  3  C.  P.  D. 
222,  223.  But  see  13  App.  Cas.  31, 
and  post,  p.  945. 

(A)  Oakley  v.  Portsmouth  and  Ryde 
Steam  Packet  Co.,  11  Exch.  618,  623. 
See  Bridden  v.  Great  Northern  R.  C, 
28  L.  J.  Ex.  51 ;  Great  Western  R.  C 
of  Canada  v.  Braid,  1  Moo.  P.  C.  C, 
N.  S.,  131.  See  Nichols  v.  Marslandf 
2  Ex.  D.  5;  Nitro- Phosphate  Co.  v. 
St.  Katharine's  Bocks  Co.,  9  Ch.  D. 
515,  516  ;  Dixon  v.  Metrop.  Board  of 
Works,  7  Q.  B.  D.  418. 

(«)  Story,  Bailm.,  8th  ed.,pp.  26-29. 
See  Morewood  v.  Pollok,  1  E.  &  B. 
743. 
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"The  carrier,"  it  has  been  said,  "is  bound  to  do  hii 
utmost  to  protect  goods  committed  to  his  charge  fron 
loss  or  damage,  and  if  he  fails  therein  he  becoma 
liable  from  the  nature  of  his  contract.  ...  If ,  by  hi 
default  in  omitting  to  take  the  necessary  care,  loss  m 
damage  ensues,  he  remains  responsible,  though  the  so- 
called  act  of  God  may  have  been  the  immediate  cause  o: 
the  mischief  "  (k). 

A  common  carrier  is  not,  however,  liable  "  for  accident 
happening  through  the  inherent  vice  of  the  thing  in* 
sured"  (l). 

The  operation  of  the  above  general  rule  (which  was  sub- 
ject to  some  few  and  unimportant  exceptions  merely),  bein{ 
found  prejudicial  to  carriers,  was  in  practice  greatly  re- 
stricted by  issuing  notices  limiting  the  carrier's  liability 
and  acceded  to  as  between  himself  and  his  customers.  Th( 
precise  modus  operandi  thus  adopted  for  the  protection  o: 
the  carrier  was  as  follows : — a  notice  was  issued  by  th( 
carrier  stating  that  "  he  would  not  be  accountable  for  anj 
property  above  a  certain  value,  unless  insured  and  paic 
for  at  certain  extra  rates  at  the  time  of  delivery."  T( 
this  notice,  if  proved  to  have  come  to  the  knowledge  of  tin 
customer  (in),  his  assent  was  implied ;  so  that  the  carrie: 
was  protected  accordingly,  except,  indeed,  in  the  case  o 
wilful  misfeasance  or  gross  negligence,  which  was  helc 
not  to  be  within  the  scope  or  purview  of  the  notice  O] 
within  the  intention  of  the  parties  (w). 


{k)  Per  Cockbum,  C.  J.,  Nugent  v. 
Smith,  1  C,  P.  D.  436,  reversing 
S.  C,  Id.  19,  where  the  question  what 
constitutes  an  "  act  of  God  "  was  much 
considered. 

(/)  Per  Willes,  J.,  Blower  v.  Great 
WentemR.  C,  L.  R.  7  C.  P.  663; 
Kendall  v.  LotitUm  and  South-  TFestetm 
R.  C,  L.  R.  7  Ex.  373. 

(m)  See  Rowley  v.  Horne,  3  Ring.  2 ; 
Judgm.,  Riley  V.  Horw,  5  Ring.  223; 
Clark  V.  Gray,  4  Esp.  177,  178. 


(m)  a  loss  of  goods  by  the  felony  o 
the  carrier's  ser\'ant  would  not  nece« 
sarily  have  resulted  from  gross  n^li 
gence  so  as  to  exclude  the  carrier  fron 
the  protection  afforded  by  his  notice 
See  Butt  v.  Great  Western  R.  C,  1 
C.  R.  140,  explained  in  Metetjft  v 
London,  Brighton,  ^c.,  R.  C,  4  C.  B. 
N.  S.,  309,  310,  and  in  Great  Wetter. 
R.  C,  app.,  Rimell,  resp.,  18  C.  B 
586  ;  Finucane  v.  Small,  1  Esp.  316. 
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In  Riley  v.  Home  (o),  the  effect  of  a  notice  such  as  above 
alluded  to  was  much  considered,  and  the  liability  attaching 
to  a  carrier,  as  the  law  stood  prior  to  the  stat.  11  Geo.  4  & 
I  Will.  4,  c.  68,  was  briefly  defined  per  cur.,-  it  is  there 
,  "  that  a  carrier  is  an  insurer  of  the  goods  which  he 
Barries ;  that  he  is  obliged  for  a  reasonable  reward  to  carry 
tny  goods  [unless  specially  dangerous  (p)]  to  the  place  to 
which  he  professes  to  carry  goods  that  are  offered  him  (q)  if 
his  carriage  will  hold  them  "  [and  he  is  informed  of  their 
juality  (r)  and  value]  ;  and  further,  that  if  he  does  not 
isk  for  this  information,  or  if,  when  he  asks  and  is  not 
amswered,  he  takes  the  goods,  he  is  answerable  for  their 
amount,  whatever  that  may  be ;  that  he  may  limit  his 
responsibility  as  an  insurer  by  notice,  but  that  a  notice  will 
not  protect  him  against  the  consequences  of  a  loss  by  gross 
oegUgence  (s). 

The  contract  between  the  carrier  and  his  customer  may, 
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(«)  5  Ring.  217,  224  ;  Izett  v.  Moun- 
u,  4  East,  371 ;  cited  per  TFilles,J.^ 
Andreiv  v.  Electric  Telegraph  Co., 
. :  C.  B.  17. 
p)  29  &  30  Vict.  c.  69,  s.  6.  Ra- 
iled 38  &  39  Vict.  c.  17,  s.  122  ; 
sections  34,  35. 

'/)  "  At  common  law  a  carrier  is  not 

lud  to  carry  for  every  person  tender- 

,  goods  of  any  description,  but  his 

i  elation  is  to  carry  according  to  his 

'lie   profession.     ...    A   person 

\"  profess  to  carry  a  particular  de- 

iption  of  goods  only ;  for  instance, 

tie  or  dry  goods,  in  which  case  he 

"uld  not  be  compelled  to   carry  any 

ther  kind  of  goods,  or  he  may  limit 

tiis  obligation   to  carrying  from  one 

place  to  another,  as  from  Manchester 

to  London ;  and  then  he  would  not  be 

bound  to  carry  to  or  from  the  interme- 

iiate  places.     StUl,  until  he  retracts, 

'very  individual  (provided  he  tenders 

fhe  money  at  the  time,  and  there  is 

room  in  the  conveyance)  has  a  right  to 

call  upon  him  to   receive  and  carry 

troods  according  to  his  public  profes- 

"11 :"    per    Parke,    B.,    Johnson   v. 

mdland  R.   C,   4  Exch.   372,   373, 


cited  7  Exch.  712  ;  and  followed  in 
£,e  Oxlade  and  North-Eastern  R.  C, 
15  C.  B.,  N.  S.,  693,  694;  Grouch  v. 
London  and  North- Western  R.  C, 
14  C.  B.  255  ;  per  Crompton,  J.,  5 
E.  &  B.  868;  Judgm.,  Garton  v. 
Bristol  and  Exeter  R.  C,  1  B.  &  S. 
162. 

See  further,  as  to  the  obligation  of  a 
carrier.  Hales  v.  London  and  North- 
western R.  C,  4  B.  &  S.  66 ;  Taylor 
V.  Great  Northern  ii.  C,  L,  R.  1  C.  P. 
385  ;  Richardson  v.  Great  Eastern 
R.  C,  1  C.  P.  D.  342. 

(r)  See  Lebeau  v.  Gen.  Steam  Nav. 
Co.,  L.  R.  8  C.  P.  88. 

A  carrier  is  not  in  all  cases  entitled 
to  know  the  nature  of  goods  tendered 
to  him  for  carriage.  See  per  Jertis, 
C.  J.,  and  Maule,  J.,  14  C.  B.  291, 
294   295. 

(s)  See  Ehillips  v.  Clark,  2  C.  B., 
N.  S.,  156  ;  cited  in  Steel,  app..  State 
Line  Steamship  Co.,  resp.,  3  App. 
Cas.  88;  followed  in  Tattersall  v. 
National  Steamship  Co.,  12  Q.  B.  D. 
297  ;  Fhillips  v.  Edwards,  3  H.  &  N. 
813  ;  The  United  Service,  8  P.  D.  56 ; 
9  Id.  3. 
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however,  be  rescinded  by  the  former  on  the  ground 
fraud  (t). 

Such  being,  in  brief,  the  liability  of  a  carrier  for  loss  o 
or  damage  done  to  goods  entrusted  to  him  at  common  \a.\t 
the  operation  of  the  Carriers'  Act  (u)  (11  Geo.  4  &  1  Will.  4 
c.  68)  upon  his  liability  has  been  this :  as  regardi 
certain  articles  (x)  enumerated  in  section  1  of  the  Act 
including  (amongst  other  things)  gold  or  silver  coin 
jewellery,  trinkets  (?/),  bills,  bank-notes,  securities  for  thi 
payment  of  money  (z),  pictures  (a),  plate,  china,  silks  (h) 
furs,  or  lace  (c),  being  articles  possibly  of  much  valoi 
although  of  little  bulk,  it  is  provided  that  the  carrier  shal 
not  be  liable  for  the  loss  of  or  any  injury  to  any  "  parcel  oi 
package"  (rf)  containing  such  articles — irhen  exceeding  U 
value  101. — unless  the  value  and  nature  of  the  article  shal 
have  been  declared,  at  the  time  of  its  delivery,  by  th( 
person  sending  or  delivering  the  parcel,  and  an  increasei 
charge  for  carriage  or  an  engagement  to  pay  the  same  b( 
accepted  by  the  party  receiving  it  {e).  By  section  2  the 
carrier  will  be  entitled  to  demand  (/)  for  the  carriage  o: 


i 


(<)  Clough  V.  London  and  North- 
Western  JR.  a,  L.  R.  7  Ex.  26,  cited 
in  Morrison  v.  Universal  Marine  In- 
surance Co.,  L.  R.  8  Ex.  203. 

(m)  Which  applies  where  there  is  one 
entire  contract  to  carry  partly  by  land 
and  partly  by  sea,  such  contract  being 
divisible  so  that  as  to  the  land  journey 
the  carrier  is  •within  the  protection  of 
the  Act :  Ze  Conteur  v.  London  and 
South-  Western  R.  C,  L.  R.  1  Q.  B.  54. 

{x)  Things  accessory  thereto  would 
also  be  within  the  protection  of  the 
above  section.  See  Henderson  v, 
London  and  North-Western  R.  C, 
L.  R.  5  Ex.  90;  Treadwin  v.  Great 
EasUm  R.  C,  L.  R.  3  C.  P.  308. 

(y)  See  Bernstein  v.  BaxendaU,  6 
C.  B..  N.  S.,  251. 

(c)  See  Stoessiger  v.  South-Eastem 
R.  C,  3  E.  &  B.  649. 

(a)  See  Woodward  t.  London  and 
North.  Western  R.  C.,3Ex.  B.  121. 

(b)  See  Brunt  v.  Midland  R.  C, 
2  H.  &  C.  889. 


(c)  Being  other  than  machine-made 
See  28  &  29  Vict.  c.  94,  s.  1. 

(rf)  As  to  the  question,  what  is  t 
"  parcel  or  package  "  within  section  1 
of  the  Carriers'  Acts,  see  Whaite  t 
Lancashire  and  Yorkshire  R.  C,  L.  B 
9  Ex.  67. 

(e)  By  section  7,  where  any  pare* 
has  been  delivered  to  the  carrier,  it 
value  and  contents  declared,  and  ai 
increased  rate  paid  for  carriage,  thi 
customer  may,  in  the  event  of  th< 
parcel  being  lost  or  damaged,  recove: 
the  increased  charge  so  paid,  in  atldi 
tion  to  the  value  of  the  parcel  See 
further,  as  to  the  measure  of  damage 
in  an  action  for  loss  of  or  damage  don' 
to  goods  confided  to  a  common  earner 
section  9. 

(/)  It  is  incumbent  on  the  carrie 
to  demand — not  on  the  customer  t< 
tender — the  increased  charge  :  Grea 
Northern  R.  C,  app.,  Behrens,  nep. 
7  H.  &  N.  950 ;  S.  C.  6  Id.  366. 
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uiy  parcel   containing   any  of    the   articles   specified   in 

section  1   of  the  Act  an  increased  rate  of  charge,  to  be 

aotified  by  some  notice  (g)  affixed  in  legible  characters  in  a 

Dublic  and  conspicuous  part  of  the  office  or  receiving  house  (h) 

)f  the  carrier,  in  which  case  the  party  forwarding  goods 

B?ill  be  bound  by  the  notice  without  any  further  proof  being 

given  of  its  having  come  to  his  knowledge.     By  section  3 

the  carrier  must  also  (if  required  so  to  do)  give  a  receipt  to 

the  sender  for  the  amount  paid  for  carriage  of  any  article 

the  value  of  which  has  been  declared  as  above  mentioned  ; 

and  "  if  such  receipt  shall  not  be  given  when  required,  or 

Buch  notice  as  aforesaid  shall  not  have  been  affixed,"  the 

joarrier  will  be  disentitled  to  any  benefit  or  advantage  under 

ithe  Act,  but  will  be  responsible  as  at  common  law  and 

jliable  to  refund  to  his  customer  the  increased  rate  of  charge 

[paid  by  him. 

j  Again,  section  4  of  the  Act  invalidates  all  notices 
iissued  for  the  purpose  of  limiting  the  carrier's  liability 
jin  respect  of  articles  not  enumerated  in  section  1.  By 
(Section  6,  nothing  in  the  Act  shall  **  extend  or  be  construed 
to  annul  or  in  anywise  affect  any  special  contract"  (i)  which 
I  may  be  entered  into  between  a  common  carrier  and  another 
! party  for  the  conveyance  of  merchandise  and  goods,  and 
\Yhich  may  in  express  terms  limit  the  carrier's  liability ;  it 
j  being  "open  to  carriers  to  limit  their  common  law  liability 
I  by  special  agreement  with  the  consignors  of  goods"  (k). 
Section  8  further  provides,  that  nothing  in  the  Act  contained 
shall  be  deemed  to  protect  any  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier  for  hire  from  liability 
to  ansYv^er  for  loss  of  or  injury  to  "  any  goods  or  articles 

{{/)  See   Owen   v.   Burnett,  4   Tyr.  9   C.    P.    325;    Baxendale  v.    Great 

!  5i  a.  Eantern  R.  C,  L.  R.  4  Q.  B.  244. 

A)  See  section  5  of  the  above  Act ;  [k)  P.   and  0.   Steam  Nav.    Co.  v. 

■'IS  V.  Chaplin,  5  Ad.  &  E.  634.  Shand,  3  Moo.  P.  C.  C,  N.  S.,  272, 

0  As  to  which  see  D'Are  v.  Lon-  293. 
'  and  Noi-th- Western  R.  C,  L.  R. 
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whatsoever  arising  from  the  felonious  acts  of  any  coachman, 
guard,  book-keeper,  porter,  or  other  servant  in  his  or 
their  employ,  nor  to  protect  any  such  coachman,  guards 
book-keeper,  or  other  servant  from  liability  for  any  loss  or 
injury  occasioned  by  his  or  their  own  personal  neglect  or 
misconduct"  (l). 

Now,  the  first  general  remark  to  be  made  with  reference 
to  the  Carriers'  Act  is,  that  neither  by  it  nor  by  the  special 
contract  between  parties  (if  there  be  one)  are  common 
carriers  brought  into  the  position  of  ordinary  bailees  for 
hire.  They  still  continue  common  carriers,  and  liable  to 
all  the  duties  attaching  to  them  in  that  character,  except  so 
far  as  they  are  qualified  by  the  statute  where  the  statute 
applies,  or  by  the  special  contract  where  the  special 
contract  applies  (in).  And  it  has  been  repeatedly  held  that 
railway  companies  invested  by  statute  with  permissive 
powers  to  act  as  carriers  become,  if  they  avail  themselves 
thereof,  subject  to  the  liabilities  imposed  on  common 
carriers  by  our  customary  law  (n).  Bearing  this  in  mind, 
we  shall  find,  that,  under  the  statute,  persons  sending 
goods  of  a  particular  description  and  value  by  a  carrier, 
when  they  deliver  them  at  his  ofl&ce  are  bound  to  give  him 
information  of  their  nature  and  value  (o).  If  the  sender 
of  the  goods  omits  to  give  this  information,  he  will  be 
disentitled  to  sue  the  carrier  for  loss  (p)  of  the  goods,  even 

(l)  Stephens  v.  London  and  South- 
western It.  C,  18  Q.  B.  D.  121. 

(»j)  Per  Maule,  J.,  Butt  v.  Great 
Western  JR.  C,  11  C.  B.  152. 

(«)  See,  for  example,  Palmer  v. 
Grand  Junction  R.  C,  4  M.  &  W. 
749,  766  ;  Pickford  v.  Grand  Junction 
£.  C,  10  M.  &W.  399,422  ;  followed 
in  BaxendaU  v.  Great  Western  B.  C, 
14  C.  B.,  N.  S.,  1,  affirmed  16  Id.  137. 

(o)  Hart  V.  Baxettdale,  6  Exch. 
769 ;  Judgm.,  Great  Northern  B.  C, 
app.,  Behrens,  resp.,  7  H.  &  X.  953  ; 
Smith  T.  London,  Briahton,  and  South 
Coast  B.  a,  7  C.  B.  782  ;  but  see 
p.  933  n.  (r). 


{p)  Section  1  of  the  Act  applies  to 
protect  the  carrier  where  the  chattd 
IS  either  abstracted,  lost,  or  injured 
whilst  in  his  personal  care,  but  not  in 
cases  where  the  owner  of  the  article 
suffers  or  sustains  damage  from  the 
refusal  of  the  carrier  to  take  goods: 
Pianciani  v.  London  and  South-  Western 
R.  C,  18  C.  B.  226;— or  from  the 
neglect  of  the  carrier  to  deliver  m  due 
time :  Heam  v.  London  and  SoMth- 
Western  B.  C,  10  Exch.  793.  A 
carrier,  however,  is  not  deprived  of  the 

Erotection  afforded  by  the  Act  merelj 
y  the  fact  that  the  loss  of  the  goodflii 
temporary,  and  not  permanent ;  nor  can 
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where  occasioned  by  gross  negligence  (q),  provided  there  be 
no  wilful  neglect,  no  misfeasance,  nor  abandonment  of  the 
character  of  carrier  (r)  ;  though  to  such  a  defence  under 
the  statute  plaintiff  may  reply  that  the  loss  arose  through 
the  felonious  act  of  the  carrier's  servant  (s),  for,  in  this 
latter  case,  the  statute  would  not  afford  protection  (t). 

Another  condition,  however,  must  be  fulfilled  in  order 
that  the  carrier  may  be  entitled  to  demand  an  extra  charge 
for  carrying  the  goods  specified  in  section  1  of  the 
Carriers'  Act :  he  must  comply  with  the  requirements  of 
section  2  of  the  Act  in  putting  up  the  notice  in  his 
office ;  he  must  also  give  a  receipt,  if  required,  for  the 
amount  paid  for  carriage. 

Such  being  the  effect  of  a  notice  restricting  the  carrier's 
liability,  whether  at  common  law  or  under  the  provisions 
of  the  Carriers'  Act,  it  becomes  necessary  to  examine  the 
effect  and  operation  of  the  stat.  17  &  18  Vict.  c.  31,  which 
applies,  however,  exclusively  to   railway  and   canal  com- 

1  panies,   and  moreover    expressly  provides,    that   nothing 
tiierein  contained  shall  alter  or  affect  the  rights,  privileges, 

I  or  liabilities  of  any  such  company  under  the  11  Geo.  4  & 
1  Will.  4,  c.  68,  with  respect  to  articles  of  the  descriptions 


the  owner  of  goods,  ■which  ought  to  Judgm.,  Austin  v.  Manchester,  She/- 

have  been  but  were  not  declared  pur-  ^eld,  and  Lincolnshire  R.  C,  10  C.  B. 

suant  to  the  statute,  recover  damages  474,  475. 

for  the  consequences  of  their  loss  as  (*)  As  to  the  proofs  in  support  of 

distinguished    from    the    loss     itself:  this  replication,  see  Vaughtan  \.  Lon- 

JIilkH  T.  Brasch,   10  Q.  B.  D.   142,  don  and  North- Western  R.  C,  L.  R. 

and  cases  there  cited.  9  Ex.  93. 

[q)  Great    Western    R.    C,    app.,  {t)  Section  8,  as  explained  per  P/a«, 

Rimell,  resp.,  18  C.  B.  575  ;  Metcalfe  B.,    Machu    v.    Zondon  and    Sotith- 

T.   London,   Brighton,   ^c,  R.  C,  4  Western   R.    C,   2   Exch.  432    (who 

C.  B.,  X.  S.,  307.  observes,  that  "  its  effect  is  to  take  out 

(r)  See  Hinton  t.  Dibbin,  2  Q.  B.  of  the  operation  of  the  statute  all  losses 

646;  citeiin Morritty.Iforth-£astern  occasioned  by  felony  on  the  part  of 

-R.  C,  1  Q.  B.  D.  302,  309 ;    Wgld  \.  persons  who,  in  the  case  of  loss,  might 

Fickford,  8  M.  k  W^.  443,  as  explained  be  treated  as  servants  of  the  carrier  ') : 

by  Jervis,   C.   J.,    iu  Butt  v.    Great  Metcalfe    v.    London,    Brighton,   ^-Cy 

Western  R.  C,  11  C.  B.  150  ;  Smith  R.  C,  4  C.  B.,  X.  S.,  307,  311.     See 

V.  London  and  Brighton  R.  C.,7  C.  B.  Wag  v.  Great  Eastern  R.  C,  1  Q,.  B.  D. 


II 


•^2.   The  meaning  of  the  term  "gross       692  ;  McQueen  v.  Great  Western B.  C, 
is  examined  minutely  in      L.  E.  10  Q.  B.  569. 
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mentioned  in  that  Act.  The  Eailway  and  Canal  Traffic  Act 
has  reference  then  to  articles  not  brought  within  the 
provisions  of  the  prior  statute — especially  to  cattle  and 
other  animals,  which  form  an  important  item  in  the  carry- 
ing trade  of  our  great  companies.  Section  7  of  the 
Act  alluded  to  enacts,  that  every  company  to  which  it 
applies  (u)  "  shall  be  liable  for  the  loss  of,  or  for  any  injmy 
done  to  any  horses,  cattle,  or  other  animals  {x),  or  to  any 
articles,  goods,  or  things  in  the  receiving,  forwarding,  or 
delivering  thereof,  occasioned  by  the  neglect  or  default  of 
such  company  or  its  servants,  notwithstanding  any  notice,  con- 
dition, or  declaration  being  made  and  given  by  such  company 
contrary  thereto,  or  in  anywise  limiting  such  liability  (y) ; 
every  such  notice,  condition,  or  declaration  being  hereby 
declared  to  be  nidi  and  void :  provided  always,  that  nothing 
herein  contained  shall  be  construed  to  prevent  the  said  com- 
panies from  making  such  conditions  with  respect  to  the  re- 
ceiving, forwarding,  and  delivering  of  any  of  the  said  animals, 
articles,  goods,  or  things  as  shall  be  adjudged  by  the  Court 
or  Judge  before  whom  any  question  relating  thereto  shall 
be  tried  to  he  just  and  reasonable  (z).  Provided  always,  that 
no  greater  damages  shall  be  recovered  for  the  loss  of  or  for 
any  injury  done  to  any  of  such  animals  beyond  the  sums  " 


(a)  See  section  1  (the  interpretation 
clause) .  Where  section  7  does  not  apply, 
the  liability  of  the  company  may  have 
to  be  determined  by  reference  to  the 
ordinary  law  of  bailment.  See  Richard- 
ton  T.  Korth-Eastem  R.  C,  L.  E,. 
7  C.  P.  76,  81. 

(x)  A  dog  is  within  these  words: 
Han-iton  v.  London,  Brighton,  fc, 
£.  C,  2  B,  &  S.  122, 162,  See  Ashen- 
don  V.  London  and  Brighton  R.  C, 
6  Exch.  D.  190;  Dickson  v.  Great 
Western  R.  C,  18  Q.  B.  D.  176. 

(y)  A  passenger's  luggage  is  within 
the  above  woi^:  Co^  v.  South- 
Eastem  R.  C,  2  Ex.  D.  253. 

{:)  See  Letcis  v.  Great  Western  R.  C, 
3  Q.  B.  D.  195  (in  which  case  Peek  v. 
J^orth  Staffordshire  R.   C,  10  H.  L. 


Ca.  473,  was  much  considered,  and  the 
meaning  of  the  words  '♦  wilful  miscon- 
duct "  was  discussed) ;  Harrison  v. 
London,  Brighton,  ^c,  R.  C,  2  B.  & 
S.  122  (overruled  as  to  reasonableness 
of  notice  by  Fcek  v.  North  Stafford- 
shire R.  C,  10  H.  L.  Ca.  473,  per 
Sawkins,  J.,  Ashendon  v.  London^ 
Brighton,  ^c,  R.  C,  5  Ex.  D.  190 ; 
but  see  Matuhester,  Sheffield,  ^c,  R.  C, 
V.  Brotcn,  8  App.  Cas.  703,  710,  716) ; 
Boolan  v.  Midland  R.  C,  2  App.  Cas. 
792  ;  Real  v.  South  Devon  R.  C,  3 
H.  &  C.  337  ;  Lord  v.  Midland  R.  C, 
L.  R.  2  C.  P.  339 ;  Rooth  v.  Xortk- 
Eastern  R.  C,  L.  R.  2  Ex.  173  ;  Cutter 
V.  London  attd  North- Western  R.  C, 
19  Q.  B.  D.  64. 
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specified  in  the  Act  (a),  "unless  the  person  sending  or 
delivering  the  same  to  such  company  shall,  at  the  time  of 
such  delivery,  have  declared  them  (h)  to  be  respectively  of 
higher  value  "  than  that  mentioned  in  the  Act,  "  in  which 
case  it  shall  be  lawful  for  such  company  to  demand  and 
receive,  by  way  of  compensation  for  the  increased  risk  and 
care  thereby  occasioned,  a  reasonable  percentage  upon  the 
excess  of  the  value  so  declared  above  the  respective  sums 
so  limited  as  aforesaid,  and  which  shall  be  paid  in  addition 
to  the  ordinary  rate  of  charge  :  and  such  percentage  or 
increased  rate  of  charge  shall  be  notified  in  the  manner  pre- 
scribed in  the  statute  11  Geo.  4  &  1  Will.  4,  c.  68,  and  shall 
be  binding  upon  such  company  in  the  manner  therein 
mentioned  (c) :  provided  also,  that  the  proof  of  the  value  of 
such  animals,  articles,  goods,  and  things,  and  the  amount 
of  the  injury  done  thereto,  shall  in  all  cases  lie  upon  the 
person  claiming  compensation  for  such  loss  or  injury  "  (d). 
The  true  construction  of  the  earlier  portion  of  the  clause 
above  set  out  may,  according  to  Lord  Westhury,  C.  (e),  be 
expressed  in  few  words.  "  I  take  it,"  said  his  Lordship,  "  to 
be  equivalent  to  a  simple  enactment,  that  no  general  notice 
given  by  a  railway  company  shall  be  valid  in  law  for  the 
purpose  of  limiting  the  common  law  liability  of  the  company 

(«)  That  is  to  say — for  any  horse,  C,  13  H.  L.  Ca.  566 ;  per  Williams, 

50;.;  for  any  neat  cattle,  per  head,  15;. ;  J.,    4   H.    &  N.    349;    M'Manus  \. 

for  any  sheep  or  pigs,  per  head,  21.  Lancashire  and   Yorkshire  Ji.    0.,   4 

(i)  See    Robinson    v.    London    and  H.  «fe  N.  327  (commented  on  in  Beal  v. 

South- TFestern  S.  C,  19  C.  B.,  N.  S.,  South  Devon  R.  0.,  5  H.  &  N.  875) ; 

51  ;  M^Cance  v.  London   and  North-  M^Cance     v.     London    and     North- 

Western    R.    C,    3    H.    &   C.    343 ;  Western    R.    C,   7    H.    &   N,    477  ; 

Hodgman    v.    West  Midland    R.    C,  Harrison    v.    London    and    Brighton 

5  B.  &  S.   173,  187,  affirmed,  6  Id.  R.  C,  2  B.  &  S.  152;    Gregory  v. 

560.  West  Midland  R.  C,  2  H.  &  C.  944 ; 

(c)  Ante,  p.  935.  Simons  v.    Great   Western  R.   C,   18 

(«?)  Section  7  does  not  apply  to  a  con-  C.   B.   805;    followed  in   Garton  v. 

tract  exempting    a  railway    company  Bristol  and  Exeter  R.  C,   1  B.  &  S. 

from  loss  on  a  railway  not  belonging  to  162  ;  London  and  North-  Western  R.  C. 

or  worked  by  the  company:    Zunzx.  v.  Dunham,  18  C.  B.  826;  Lewis  v. 

SoHth-Eastern  R.  C,  L.  R.  4  Q.  B.  Great    Western  R.    C,    5   H.    &   N. 

539.     See,  as  to  this  case,  Watkins  v.  867;  Allday  v.  Great  Western  R.  C, 

Rymill,  10  Q,.  B.  D.  178.  5  B.  &  S.  903. 

[e]  Peek  v.  North  Staffordshire  R. 
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as  carriers.  Such  common  law  liability  may  be  limited  by 
such  conditions  as  the  Court  or  Judge  shall  determine  to  be 
just  and  reasonable,  but  with  this  proviso,  that  any  such 
condition  so  limiting  the  liability  of  the  company  shall  be 
embodied  in  a  special  contract  in  writing  between  the  com- 
pany and  the  owner  or  person  deHvering  the  goods  to  the 
company,  and  which  contract  in  writing  shall  be  signed  by 
such  owner  or  person." 

A  condition  which,  if  embodied  in  a  contract  between  a 
railway  company  and  the  owner  of  goods  delivered  to  be 
carried  by  that  company,  would  exempt  the  company  from 
responsibility  for  damage  done  to  the  goods  however  caused 
— including,  therefore,  gross  negligence,  and  even  fraud  or 
dishonesty  on  the  part  of  the  servants  of  the  company — 
would  be  neither  just  nor  reasonable  (/). 

Prior  to  the  Eailway  and  Canal  Traf&c  Act  above  in  part 
set  out,  a  special  contract  for  the  conveyance  of  goods  or 
cattle  between  a  railway  company  and  their  customer  (which, 
as  already  shown,  was  unaffected  by  the  Carriers'  Act  (g) 
was  usually  evidenced  by  some  memorandum  appended  to 
the  receipt  given  at  the  company's  receiving  house  for  goods, 
&c.,  brought  thither  for  conveyance  by  train,  the  carriage  of 
which  was  paid  there ;  and  to  the  vahdity  of  such  a  contract 
the  signature  of  the  consignor  (or  his  agent)  was  held  not 
to  be  indispensable  or  essential,  provided  that  his  assent  to 
the  restrictive  conditions  put  forth  by  the  company  could 
from  the  facts  adduced  in  evidence  fairly  and  reasonably  be 
inferred  (h).  Consequent  on  the  decisions  of  our  Courts 
touching  the  special  contracts  referred  to,  a  wide  immunity 


(/)  Peek  T.  North  Staffordshire  R.  {g)  Section  6. 

C,  10  H.  L.  Ca.  473  (where  the  cases  (A)    See    per    Coleridge,    J.,   Great 

are    collected)  ;     Aldridge    v.    Great  Northern  R.  C.  v.  Morvilfe,  21  L.  J. 

JFeitem  R.  C,  16  C.  B.,  N.  S.,  682 ;  Q.    B.    319  ;     York,   Xetccastle,   and 

Lewis    V.    Great  Western    R.    C,    3  Berwick  R.  C.  v.  Crisp,  \^  C.'&.b21 ', 

Q.  B.  D.  195 ;    Matwhester,  Sheffield,  Walker  v.   York  and  North  Midkuti 

ifc,  R.  ('.  V.  Brown,  8  App.  Ca».  703,  R.  C,  2  E.  &  B.  750,  762. 
710,  716. 
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from  liability  was  enjoyed  by  railway  companies  acting  as 
carriers  of  cattle  or  goods,  to  curtail  which  within  more 
reasonable  limits  the  17  &  18  Vict.  c.  31,  s.  7  (which,  it  must 
be  remembered,  applies  to  such  goods  and  articles  merely 
as  are  not  within  the  provisions  of  the  Carriers'  Act),  pro- 
vides that  "  no  special  contract "  between  a  railway  or  canal 
company  and  any  other  parties  "  respecting  the  receiving, 
forwarding,  or  delivering  of  any  animals,  articles,  goods,  or 
things,"  as  in  the  statute  mentioned,  "  shall  be  binding 
upon  or  affect  any  such  party  unless  the  same  he  signed  by 
him  or  by  the  person  delivering  such  animals,  articles,  goods, 
i)r  things  respectively  for  carriage  "  {i). 

Assuming  that  the  requirements  of  the  Carriers'  Act 
have  been  duly  observed,  and  that  there  was  no  fraud, 
i  inducing  the  consignor  to  sign  the  contract  {k),  the  cases 
below  cited  will  suffice  to  show  how  effectually  the  liability 
attaching  to  a  railway  company  as  common  carriers  may, 
by  means  of  a  special  contract,  be  restricted  (I).  A  condition 
contained  in  the  contract,  exempting  the  company  from 
liability  for  loss  of  or  injury  to  cattle  caused  by  restiveness, 
would  not  relieve  them  from  liability  for  damage  resulting 
from  the  negligence  of  their  servant  (??^). 

(i)   As  to   what  will    constitute  a  ihire  R.  0.,  21  L.  J.  Q.  B.  22 ;  Slim 

special     contract     under     the     above  v.   Great  Northern  JR.   C,   14   C.  B. 

section,  see   Peek  v.  North   Stafford-  647  ;  Hughes  v.  Great  Western  R.  C, 

■*hireR.  C,  10  H.  L.  Ca.  473;  S.  C,  14  C.   B.  637;    Walker  v.  York  and 

1.  B.  &  E.  958,   986;    AUridge  v.  North  Midland  R.  C,  2  E.  &  B.  750; 

"Great  Western  R.  C,  15  C.  B.,  N.  S.,  York,  Newcastle,  and  Berwick  B.  C. 

^2;  Manchester,  Sheffield,  #c.,  R.  C.  v.  Crisp,  14  C.  B.  527. 
▼.  Brown,  8  App.  Gas.  703,  710,  716.  The  doctrine  as  to   "  contributory 

.    (A)  Simons  v.  Great  Western  R.  C,  negligence "  (ante,  p.  787)  may  some- 

2  C.  B.,  N.  S.,  620.  times  apply  to  relieve  a  carrier  from 

-    m  White  V.  Great   Western  R.  C,  liability.     See  Wise  v.  Great  Western 

2  C.  B.,  N.  S.,  7  ;  Fardington  v.  South  R.  C,  1  H.  &  N.  63 ;  Hutchinson  v. 

Wales  R.  C,  1  H.  &  X.  392;  Shaw  Guion,  5  C.  B.,  N.  S.,  149;  Brass  y. 

V.  York  and  North  Midland  R.  C,  13  Maitland,  6  E.  &  B.  470  ;  followed  in 

Q.   B.   347;    Austin   v.   Manchester,  Farrant  v.  Barnes,  11  C.  B.,  N.  S., 

Sheffield,  and  Lincolnshire  R.   C,  16  553,     562  ;      Richardson     v.    North- 

Q.  B.  600,  and  10  C.  B.  454 ;   Carr  v.  Eastern  R.  C,  L.  R.  7  C.  P.  75. 
Lancashire  and   Yorkshire   R.   C,    7  {m)    Gill  v.   Manchester,   Sheffield, 

Exch.   707  ;     Crouch   v.   London   and  and  Lincolnshire  R.  C,  L.  R.  8  Q.  B. 

North- Western  R.  C,  7  Exch.  705;  186. 
Chippendale  v.  Lancashire  and  York- 
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Prior  to  the  stat.  17  &  18  Vict.  c.  31,  it  was  held,  that  a 
special  contract  would  relieve  from  liability  a  railway  com- 
pany undertaking  to  deliver  goods  to  a  consignee  beyond  the 
limits  of  its  own  line,  but  declaring  that  it  would  not  be 
responsible  for  any  loss  of  or  damage  done  to  such  goods 
beyond  certain  limits  specifically  indicated ;  and  that  where 
a  railway  company  receives  a  parcel  for  carriage  to  a  point 
beyond  that  to  which  its  own  means  of  conveyance 
extend  the  question  whether  it  is  hable  or  not  for  its 
loss  in  transitu  to  that  point  from  its  own  terminus  will 
depend  upon  the  nature  of  the  contract  for  conveyance 
actually  entered  into — was  it  a  contract  to  carry  the  parcel, 
or  to  cause  it  to  be  carried  to  its  final  destination,  or  was  it 
a  contract  to  carry  as  far  as  its  own  line  may  extend,  and 
then  to  transfer  the  goods  to  another  carriage  (n)  ?  It  is 
clear  that  where  such  a  company  undertakes  to  convey 
the  customer's  goods  for  an  entire  journey  or  transit,  the 
company  will  be  liable  for  a  loss  of  the  goods  occasioned 
during  the  transit  by  the  neglect  of  any  person  other  than 
themselves  who  may  at  the  time  of  the  loss,  in  point  offact^ 
be  carrying  them  (o).  It  seems  also  clear  that  the  company 
actually  in  charge  of  the  goods  will  be  liable  for  a  breach 
of  duty  in  case  of  their  loss,  apart  from  contract  (p).  The 
points  thus  decided  hold  in  regard  to  cases  falling  within 
the  provisions  of  sections  2  and  7  of  the  Railway  and 
Canal  Traffic  Act.  And  it  has  further  been  enacted, 
that  where  a  company  by  through-booking  contracts  to 
carry  any  animals,  luggage,  or  goods  from  place  to  place, 
partly  by  railway  or  canal  and  partly  by  sea,  a  condition 

(w)  Fowki  T.  Great  Weatem  B.  C,  274 ;  Scothom   v.   South  Stafordihire 

7  Exch.  699.  £.  C,  8  Exch.  341. 

(o)    Bristol  and    Exeter  R.    C.   v.  Ip)  foulkea  v.  Metropolitan  R.  C, 

Collint,  7  H.  L.  Ca.  194 :  Mytton  v.  5  C.  P.   D.   157,  overruling  on  this 

Midland  R.  C,  4  H.  &  N.  615 ;  fol-  point  Myiton  v.  Midland  R.  C,  4  H. 

lowing  Mtuehainp  v.   Manehetter  and  &  N.  615,  per  cur.  Hooper  t.  I/tndon 

Preston  R.  C,  8  M.  &  W.  421;   Coxon  and  Korth- Western  R.    C,    6   L.  J. 

V.  Great   Western  R.  C,  6  H.  &  N.  Q.  B.  103. 
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exempting  the  company  from  liability  for  any  loss  or 
damage  which  may  arise  during  the  carriage  of  such 
animals,  luggage,  or  goods  by  sea,  from  "  the  act  of  God, 
the  king's  enemies,  fire,  accidents  from  machinery,  boilers, 
and  steam,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation  of  what  nature  and  kind 
soever,"  shall,  if  published  conspicuously  in  the  office  where 
such  through-booking  is  effected,  and  if  legibly  printed  on 
the  receipt  or  freight  note  given  by  the  company  for  the 
animals,  luggage,  or  goods,  be  valid  as  part  of  the  contract 
between  the  consignor  and  the  company,  in  like  manner  as 
if  the  company  had  signed  and  delivered  to  the  consignor 
a  bill  of  lading  containing  such  condition  (q).  And  where 
a  railway  company  works  steam  vessels  in  connection  with 
its  land  traffic,  the  provisions  of  the  stat.  17  &  18  Vict, 
c.  31,  so  far  as  applicable,  have  been  extended  to  such 
steamers  and  the  traffic  carried  on  thereby  (r);  and  some 
special  regulations  for  securing  equality  of  treatment  of 
passengers  using  such  steamers  have  been  provided  (s). 

Questions  of  more  or  less  difficulty,  to  which  an  allusion 
merely  must  suffice,  may  sometimes  arise  as  to  whether  the 
goods  alleged  to  have  been  lost  or  injured  were  at  the  time 
of  the  loss  or  injury  sustained  in  the  custody  of  a  railway 
company  as  carriers  (t)  :  whether  the  goods  were  delivered 
by  the  consignor  in  accordance  with  or  in  violation  of  the 
known  course  of  business  of  the  company  (u) ;  whether  the 
goods  were  accepted  or  dealt  with  on  behalf  of  the  company 
by  its  servant  or  agent  duly  constituted  and  acting  within  the 
scope  of  his  powers  (w) ;  it  may,  however,  safely  be  laid  down 

(q)  31  &  32  Vict.  c.  119,  s.  14.  carriers  cease  to  be  such  and  become 

(r)    26  &   27   Vict.    c.    92,   s.    31.  warehousemen,  see  Chapman^v.  Gi-eat 

Where  the  vessel  is  not  owned  by  or  Weste^-n  R.  C,  b  Q.  B.  D.  278. 

worked  by  the  company,  see  34  &  35  {u)  Slim  t.  Great  Northei-n  R.  C, 

Vict.  c.  119,  s.  12.     Cf.  also  57  &  58  14  C.  B.  647. 

Vict.  c.  60,  ss.  502,  503.  {w)   See  Giles  v.  Taff  Vale  R.  C, 

(s)  51  «fe  52  Vict.  c.  25,  s.  28.  supra  ;  Roe  v.  Birkenhead,  ^c,  R.  C, 

(0   See  Giles  v.  Taff  Vale  R.  C,  2  7  Exch.  36  ;    cited  6  H.  &  N.  364, 

E.  &  B.  822.    As  to  when  common  365. 


944 


TORTS 


as  a  proposition  holding  generally  true,  that  when  once  a 
railway  company  "  have  held  themselves  out  to  be  common 
carriers  there  is  engrafted  upon  their  acceptance  of  the  gooda 
to  be  carried  a  common  law  liability  to  carry  to  all  places  to 
which  they  profess  to  carry  (x),  even  if  one  of  those  placet 
should  be  beyond  the  confines  of  the  realm  "  (y).  So,  likewise, 
*•  they  must  equally  take  upon  themselves  the  other  part  of 
the  common  law  liability  of  carriers,  viz.,  an  obligation  to 
accept  all  goods  which  are  reasonably  offered  to  them  for 
conveyance  to  and  from  the  places  to  which  they  profess 
to  carry,  tvhether  one  of  tlwse  places  be  without  the  realm  or 
not  "  {z).  There  is,  however,  no  obligation  on  a  railway 
company,  whether  at  common  law  or  under  the  Eailway  and 
Canal  Traffic  Act,  to  carry  goods  otherwise  than  according 
to  their  profession  (a).  i 

Again,  where  a  passenger  travelling  by  railway  takes  with 
him  an  amount  of  luggage  (b)  not  exceeding  that  which  he 
is  allowed  to  take  under  the  bye-laws  (c)  of  the  company 
without  being  subjected  to  the  payment  of  any  extra  charge, 
the  company  will  not,  in  respect  of  the  luggage,  stand  on 
the  footing  of  mandataries  or  gratuitous  bailees  for  the 
benefit  of  the  bailor,  and  be  bound  therefore  to  use  only  a 
slight  degree  of  diligence,  but  they  will  be  liable  for  loss  of 
the  luggage  in  their  capacity  of  carriers,  and  such  liability 
will  have  to  be  determined  at  common  law  (d) ;  or  by  refer- 


{x)  Per  Crompton,  J.,  Dentofi  v. 
Great  Northerti  £.  C,  5  £.  &  B. 
868. 

(y)  Crouch  v.  London  and  North- 
Western  S.  C,  14  C.  B.  255,  290. 

(z)  Id. 

(rt)  JU  OxJade  and  North-Eattern 
R.  C,  15  C.  B.,X.  S.,  680. 

(6)  This  term  "  comprises  clothing, 
ana  such  articles  as  a  traveller  usually 
carries  with  him  for  his  personal  con- 
Tenience:"  vide  per  Parke^  B.,  Great 
Northern  R.  C.  v.  Shepherd,  8  Exch, 
38;  Maerow  v.  Great  Western  JR.  C, 
L.  E.  6  Q.  B.  612 ;  which  cases  also 


show  that  the  company  will  not,  in  the 
absence  of  notice,  be  responsible  for 
the  loss  of  merchandise  packed  in  the 
luggage.  Ace.  Cahill  v.  London  and 
North-Western  R.  C,  13  C.  B.,  N.  8., 
818 ;  S.  C,  10  Id.  154 ;  Belfast  and 
Ballymena,  ^c,  R.  C.  v.  Keys,  9  H.  L. 
Ca.  556.  See  also  Httdston  v.  Mid- 
land R.  C,  L.  R.  4  Q.  B.  366 ;  Phelpt 
v.  London  and  North- Western  R.  C, 
19  C.  B.,  N.  S.,  321. 

(e)  See  Great  Northern  R.  C.  t. 
Shepherd,  8  Exch.  30. 

(rf)  Story,  Baihn.,  8th  ed.,  p.  448. 
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ence  to  the  provisions  of  the  Carriers  Act ;  or  by  looking  at 
tiiC  terms  of  any  special  contract  bearing  upon  the  point  in 
question  which  may  have  been  entered  into  (e);  or,  lastly, 
if  need  be,  at  the  bye-laws  of  the  company,  and  the  rules  and 
r^ulations  made  under  the  powers  conferred  upon  them  (/). 
If  the  luggage  of  a  passenger  is  at  his  request  placed  in  the 
carriage  with  him,  the  company's  contract  to  carry  it  safely 
is  subject  to  an  implied  condition  that  the  passenger  takes 
ordinary  care  of  it,  and  should  his  negligence  cause  the  loss 
of  the  luggage,  the  company  will  not  be  answerable  for  it  (g). 
And  it  has  been  expressly  held  that  a  railway  company  are 
not  insurers  in  respect  of  luggage  placed  at  a  passenger's 
request  in  the  compartment  in  which  he  intends  to  travel 
ishould  the  luggage  be  lost  or  stolen  without  negligence  on 
their  part  (h) .  The  general  principle  applicable  in  such  cases 
has  been  recently  stated  as  follows  : — So  long  as  a  passenger's 
luggage,  intended  to  be  taken  in  the  train  with  the  passenger, 
is  in  the  custody  of  a  porter  for  the  purpose  of  the  transit, 
either  at  the  commencement  or  conclusion  of  the  journey,  the 
I  railway  company  are  common  carriers  of  it,  but  while  it 
is  in  the  carriage,  and  partially  under  the  control  of  the 
passenger,  the  railway  company  are  not  common  carriers, 
'■  but  are  liable  as  carriers  for  negligence  only  (i). 

{e)  Van  Toll  v.  South-Eastern  R.  C,  Bergheim  v.  Great  Eastern  R.  C.  was 

12  C.  B.,  N.  S.,  75 ;  Stallard  v.  Great  disapproved  in  Bunch  v.  Great  Western 

'■stei-n  R.  C,  2  B.  &  S.  419,  425 ;  R.  C,  13  App.  Cas.  31.     The  railway 

hen  Y.  South-Eastei-n  R.  C.,2  Ex.  company  under  such  circumstances  enter 

u.  253.  into  a  contract  as  common  carriers,  sub- 

(/)   See  Munster  v.  South-Eastern  jectto  this  modification:  that  in  respect 

n.  C,  4  C.  B.,  N.  S.,  676  ;    Williatns  of  his  interference  with  their  exclusive 

V.  Great  Westei-n  R.  C,  10  Exch.  15  control  of  his  luggage  the  company  are 

where  a  bye-law  unduly  restricting  not  liable  for  any  loss  or  injurj- occurring 

the  liabilitj-  "of  the  defendants  was  held  during  its  transit  to  which  the  act  or  de- 

tiad);  Great  Westei-n  R.  C.  v.   Good-  fault  of  the  passenger  has  been  contribu- 

'»rt«,  12  C.  B.  313  ;  Stetcart  v.  Loti-  torj-  (semble  by  Lord  Halshury,  L.  C, 

''</«  and  North-  Westm-n  R.  C,  3  H.  &  C,  and  Lords  Watson,  Herschell,  and  Mac- 

135.  paghten  (Lord  Bramwell  dissenting). 

ig)  Talleij  v.  Great  Western  R.  C,  (i)  Per  Lord  Esh^r,  M.  E.,  Bunch 

L.  E.  6  C.  P.  44.  V.    Great    Western  R.    C,  ubi  supr. 

(h)  Bergheim  y.  Great  Eastern  R.  C,  Compare  Welch  v.  London  and  North- 

3  C.   P.  D.  221.     The  reasoning  in  Western  R.  C,  34  W.  E.  166. 

B.C.L.  3  P 
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As  to  the  commencement  and  termination  of  a  railway 
company's  liability  in  respect  of  luggage,  we  may  say  tha* 
■where  the  passenger  has  delivered  his  luggage  to  one  of  thi 
servants  of  the  company  with  a  view  to  its  being  labellec 
and  placed  in  the  luggage  van  for  the  purpose  of  conveyana 
the  company  will,  in  the  event  of  a  subsequent  loss  of  thi 
luggage,  clearly  at  common  law  be  responsible  for  it  (k) 
And  the  action,  being  here  founded  on  the  breach  of  duty— 
not  on  contract  (l) — will  lie  at  suit  of  a  servant  whose  fan 
was  paid  by  his  master,  with  whom  he  was  travelling  whet 
the  loss  occurred  (m).  An  action  will  also  lie  at  the  suit  a 
the  master  where  property  belonging  to  the  master,  whicl 
is  carried  as  the  servant's  personal  luggage,  is  damaged  b}  > 
the  misfeasance  of  the  railway  company  (n).  In  general 
however,  if  the  company  be  sued  for  breach  of  contract 
whether  in  not  carrying  a  passenger  (o),  for  loss  o; 
baggage  (p),  or  otherwise  (q),  the  rule  noticed  in  a  formal 
Chapter  (r)  respecting  privity  must  be  observed. 

Lastly,  it  may  be  noticed,  that  land-carriers  usually 
undertake,  expressly  or  impliedly,  to  deliver  goods  («),  anc 
cannot  be  said  to  have  fulfilled  their  contract  to  carry  without 
delivery  (t).  "  The  duty  of  common  carriers,"  remarks 
Wilde,  C.  J.  (u),  "  by  the  common  law  is  perfectly  wel 
understood ;  it  is  a  warranty  safely  and  securely  to  carry 

{k)  Great  Western  R.  C.  t.  Good-  (r)  Book  II„  Chap.  1. 

man,  12  C.  B.  313.  (»)  Shepherd  v.  BrUtol  and  Exetet 

(/)  Tattan  v.  Great  Wettem  JR.  C,  S.  C,  L.  R.  3  Ex.  189.    As  to  th< 

2  £.  &  £.  844.  carrier's  duty  in  regard  to  the  goods  i 

(m)  Marshall  v.   York,    Newcastle,  payment  of  the  carriage  be  refused,  so 

and  Berwick  B.   C,   11   C.  B.  655;  Great  Western  R.  C.  v.  Crouch,  3  H 

Austins.  Great  Western  R.  C,  L.  B.  &  N.    183;   Hudson  v.  Baxendale,  '. 

2  Q.  B.  442.  H.   &  N.   675.     As  to  the  carrier'. 

(w)  Mew  v.  Great  Eastern  R.  C,  dutv  in  regard  to  the  goods  if  the  con 

(1895)  2  Q.  B.  387  (C.  A.).  signees  faU  to  take  deUver)-  of  them 

(o)  Jennings    r.     Great    Northern  see  Great  Northern  R.  C.  t.  Stcaffitid 

R.  C,  L.  R.  1  Q.  B.  7.     See  Bearden  L.  R.  9  Ex.  132  ;  Heugh  v.  Londot    js- 

V.  Townscnd,  Id.  10.  and  North-  Western  R.  C,  L.  R.  5  Ex    W 

0>)  Martin   t.    Great  Indian   Fen,  61 ;  Mitchell  v.  Lancashire  and  York    W 

-R.  C,  L.  R.  3  Ex.  9.  shire R.  C,  L.  R.  10  Q,.  B.  256. 

ig)  Alton  y.   Midland  R.    C,    19  (t)  Per  Cresswell,  J.,  7  C.  B.  869. 

C.  B.,  N.  8.,  213  ;  Bechtr  t.  Great  («)  7  C.  B.  868. 

Eastern  R.  C,  L.  R.  6  Q.  B.  241. 
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whether  they  be  guilty  of  negligence  or  not  is  immaterial ; 
the  warranty  is  broken  by  the  non- conveyance  or  non- 
livery  of  the  goods  intrusted  to  them." 
i  Where  the  luggage  travels  by  the  same  train  as  the 
'passenger,  but  not  under  his  control,  it  is  the  duty  of  the 
railway  company  when  the  luggage  reaches  its  destination 
to  have  it  ready  for  delivery  upon  the  platform  at  the  usual 
place  of  delivery  until  the  owner  can,  exercising  due  dili- 
'gence,  receive  it ;  and  the  liability  of  the  company  does  not 
cease  before  the  expiration  of  a  reasonable  time  allowed  for 
such  purpose  (a;).  Where,  moreover,  the  company  are  in 
the  habit  of  delivering  the  passengers'  luggage  at  the  end 
of  the  Journey  in  a  particular  manner,  with  a  view  to  their 
(the  passengers')  convenience — as  by  employing  porters  to 
carry  it  across  the  platform  to  the  vehicles  by  which  it  is 
to  be  taken  away — the  company's  liability  as  carriers  will 
continue  until  the  porters  have  so  discharged  their  duty  (y), 
in  the  absence  of  proof  of  any  agreement  by  the  plaintiff  to 
iaccept  a  delivery  of  his  luggage  short  of  the  ordinary 
■delivery  and  in  the  absence  also  of  proof  that  the  porter 
was  deputed  or  specially  employed  by  the  plaintiff  to  convev 
the  luggage  to  the  carriage  {z).  In  any  such  case,  however, 
some  evidence  of  the  non-performance  of  the  defendant's 
[contract  must  be  given  by  the  plaintiff  (a),  so  as  to  shift  the 
i  burthen  of  proof  on  to  the  other  party  (h). 

Such  being  a  brief  view  of  the  liabilities  of  carriers  of  J^^^^, 
j  goods  by  our  law,  and  more  especially  of  railway  companies  ?^°/^der*' 
when  acting  in  that  capacity,  allusion  must  be  made  to  that 
particular  subdivision  of  torts  to  personalty  which  comprises 

(x)  Fatscheider  \.    Great     Western  Kent  y.  Midland  B.C., L.'R.IOQ.'B.  I. 

R.   C,   3   Ex.    D.   153,    156,    citing  (z)  butcher  v.    London  and  South- 

H'lchards  v.   London,    Brighton,    and  Western  R.  C,  16  C.  B.  13. 

ith  Coast  R.  C,  7  C.  B.  839 ;  dis-  («)  Midland  R.  C.  v.  Bromley,  17 

liTuished  in  Hodkinson  v.  London  and  C.  B.  372,  following  Gilbart\.  Dale,  5 

Xorfh-  Western  R.  C,  14  Q.  B.  D.  228.  Ad.  &  E.  543. 

(«/)  Richards  v.  London,  Brighton,  (b)  Kent  v.  Midland  R.  C,  L.  R. 

■'nd  South  Coast  R.  C.,1  C.  B.  839  ;  10  Q.  B.  1. 
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cases  wherein  a  tortious  act  is  done  by  a  third  party 
goods  whilst  under  bailment  and  out  of  the  possession  of 
their  owner.  Now,  in  very  many  cases,  an  action  may  be 
maintainable  in  respect  of  such  wrongful  act  either  by  the 
general  owner  of  the  goods  in  question  or  by  the  special 
owner  intrusted  therewith  (c).  Thus  a  carrier  may 
maintain  an  action  against  a  stranger  who  takes  the  goods 
out  of  his  possession  (d)  ;  and  so  may  a  factor  (e),  a  ware- 
house-keeper (/),  or  an  auctioneer  (g) ;  and  a  trustee  (h), 
pawnee  (i),  licensee  (A;),  or  gratuitous  bailee  (l),  may  respec- 
tively sue  for  a  tort  to  the  chattel  held  in  trust  or  on 
bailment;  and,  in  any  such  case  as  above  specified,  the 
owner  of  the  goods  may  under  certain  circumstances  alsc 
sue.  The  distinction  is  this:  where  the  bailor  has  onlj 
partially  parted  with  his  possession  to  the  bailee,  an  actior 
to  recover  possession  of  the  chattel  will  lie  at  the  suit  ol 
either  the  bailor  or  the  bailee  (m) ;  where,  however,  thf 
possession  has  been  entirely  parted  with,  the  bailee  onl} 
will  be  entitled  to  bring  an  action  the  object  of  which  b 
to  vindicate  the  right  of  possession,  and  the  bailor  wil 
only  be  able  to  sue  in  cases  where  his  reversionary  right, 
are  endangered  (n). 

It  is,  moreover,  as  remarked  by  Parke,  B.  (o),  "an  ancien 
rule  of  law,  that,  if  goods  are  taken  from  the  bailee,  eithe 
the  bailor  or  bailee  may  maintain  trespass,  and  recove 


(e)  Per  Lord  Loughborough,  C.  J., 

1  H.  Bl.  85 ;  ^er  Latcrence,  J.,  8  T.  R. 
334  ;    per    Grose,   J.,    7   T.    R.    12 ; 

2  Wms.  Saund.  47  e. 

(rf)  Per  Lord  Ellenborough,  C.  J., 
Martini  T.  CoUt,  1  M.  &  S.  147; 
Armld  \.  Jefferton,  1  Ld.  RaMii.  275, 
276;  IRoU.  Abr.  4  (1),  pi.  1.' 

(«)  William»  v.  MiUington,  1  H. 
Bl.  85 ;  2  R.  R.  724  ;  cited  in  Woolfe 
T.  Home,  2  Q.  B.  D.  358,  360. 

(/)  Per  Lord  Ellenborough,  C.  J., 
1  M.  &  S.  147. 

(S)  Williamt  V.  MiUington,  1  H. 
Bl.  81,  84;  2  R.  R.  724;  Robinson 
T.  Rutter,  24  L.  J.  Q.  B.  250. 


(A)  2  Wms.  Saund.  47  b,  n. 

(0  Com.  Dig.  "Trespass"  (B.  4). 

\k)  Xortham  v.  Botcdeti,  11  ExM 
70. 

(/)  Rooth  V.  Wilton,  1  B.  &  Ale 
69  ;  18  R.  R.  431  ;  McolUr.  Rattan 
2  Cr.  M.  &  R.  659;  cited  arp.,  H* 
tcorthv.  Tollemaeh^, 5  Scott,  N.  U.  331 

(m)  ITteollt  V.  Bastard,  ub.  sup: 
Mandei-s  v.  Williams,  4  Exch.  339. 

(w)  Ealliday  v.  Holgate,  L.  R.  3  E: 
299. 

(o)  Reg.  V.  Vincent,  21  L.  J.  M.  ( 
109,  111  {S.  C,  2  Den.  C.  C.  464 
citing  2  Roll.  Abr.  "  Trespass,"  661 
Davit  V.  Banks,  3  Exch.  436. 
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I  damages  for  the  taking."  So  a  mere  gratuitous  permission 
to  a  third  person  to  use  a  chattel  does  not,  in  legal  con- 
templation, take  it  out  of  the  possession  of  the  owner ; 
and  accordingly  either  the  owner  may  maintain  an  action 
of  tort  for  an  injury  done  to  it  whilst  so  used  {p),  or  the 
gratuitous  bailee  may  sue  (q).  And  where  there  is  an 
injury  to  the  reversion,  as  in  the  case  of  a  horse  let  on  hire 
to  A.,  and  killed  by  defendant's  violent  driving,  although 
an  action  for  the  trespass  lies  at  suit  of  A.,  the  party  in 
possession,  the  owner  may  have  an  action  for  the  injury  to 
his  reversion  (r).  To  entitle  the  reversioner  to  sue  for  an 
injury  to  a  chattel,  such  injury  must,  however,  have  been 
permanent  in  its  nature  (s). 

An  action,  moreover,  for  the  recovery  of  goods  being 
founded  on  the  right  as  well  to  the  possession  of,  as  to  the 
property  in,  them,  will  not  in  general  lie,  at  suit  of  the 
owner,  for  chattels  which  have  been  let  to  hire  or  demised 
for  an  unexpired  term  (t),  although  there  are  cases  showing 
that  where  goods  are  bailed,  and  the  bailment  is  determined 
by  the  tortious  act  of  the  bailee — as  by  selling  the  goods — 
the  property  therein  reverts  at  once  to  the  bailor,  so  that 
he  will  be  entitled  to  recover  the  goods  or  their  value,  even 
from  a  bond  fide  purchaser  {u),  otherwise  than  in  market 
overt. 

It  does  not  seem  necessary  here  any  further  to  advert  to 
torts  committed  to  chattel  property  out  of  the  actual 
possession  of  its  owner ;  and  on  the  assumption  that 
enough  has  been  said  in  the  present  section  to   indicate 

(j»)  Lotan  V.  Cross,  2  Camp.  464.  Sanders,  4  B.  &  C.  941  ;    Milgate  v. 

[q)  Booth  V.  Wikon,  1 B.  &  Aid.  59;  Kebble,  3  Scott,  N.  E.  358  ;  cited  and 

18  R.  R.  431.  distinguished  in  Chinery  v.  Viall,  5  H. 

(r)  Hall  V.  Piekard,  8  Camp.  187  ;  &  N.  2U;  Fain  v.  Whittaher,  1  R.  & 

Ferguson  v.  Cristall,  5  Bing.  305.    See  M.  99.     See  Farrant  v.  Thompson,  5 

Harrison  v.  Parker;  6  East,  154  ;  8  R.  B.  &  Aid.  826,  828  ;  24  R.  R.  571. 
R.  434  ;  Ladey.  Sheplierd,  2  Str.  1004,  (u)  Bryant  v.  Wardell,  2  Exch.  479, 

(«)  Mears    v.    London    and   South-  482,  following  Cooper  v.  Willomatt,  1 

Westei-n  E.  C,  11  C.  B.,  N.  S.,  850.  C.  B.  672  ;  Fenn  v.  Bittleston,  7  Escli. 

{t)  Gordon  v.  Harpei;  7  T.  R.   9;  152;  Judgm.,  Chinery  v.  Viall^  6  II. 

4  R.  R.  369,  Preface  v. ;  Bloxam  v.  &  N.  293. 
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a  classification,  characterised  by  simplicity  and  practical 
utility,  of  Wrongs  to  Personalty,  I  proceed,  in  the  ensuing 
Chapter,  to  inquire  as  to  another  leading  class  of  Torts, 
differing  somewhat  materially  from  either  of  those  classes 
which  have  been  noticed. 


i 


CHAPTER  IV. 

TORTS    NOT    DIRECTLY   AFFECTING   THE    PERSON    OR 
PROPERTY. 

Thus  far  in  the  present  Book  I  have  spoken  of  Torts  to 
the  Person,  to  the  Keputation,  and  to  Property  ;  of  bodily 
injuries,  whether  direct  or  consequential,  injuries  to  the 
health  or  comfort  of  an  individual,  wrongs  which  affect 
personal  liberty,  libel,  and  slander ;  of  torts  to  realty, 
whether  in  possession  or  reversion,  and  to  chattels.  There 
is  yet  another  class  of  torts  demanding  notice,  within  which 
arrange  themselves  such  wrongs  as  do  not  directly  affect 
leither  the  person  or  the  propertj^  of  the  party  injured. 
True  it  is  that,  in  some  sense,  almost  any  wrongful  act 
which  could  be  named  may  be  said  to  operate  injuriously 
either  on  the  person  or  on  the  property  of  him  aggrieved ; 
but,  nevertheless,  an  intelligible  line  may  be  drawn  between 
ises  wherein  it  so  operates  directly  and  those  in  which  it 
-J  operates  indirectly.  For  instance,  if  A.  is  induced  to 
lake  B.  into  his  service  in  consequence  of  a  false  character 
respecting  him  fraudulently  communicated  by  C,  and  B. 
afterwards  is  guilty  of  the  crime  of  embezzling  his  master's 
property,  it  cannot  be  said  that  A.  is  directly,  though  he 
certainly  is  indirectly,  damaged  by  the  fraud  of  C. ;  such 
a  case  would  obviously  bring  itself  within  the  class  of  torts 
concerning  which  I  now  propose  very  briefly  to  inquire.  It 
consists  of  two  kinds  or  species  of  wrongs,  which  are  clearly 
distinguishable    from    each   other, — wrongs   done    to   the 
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Fraud  In 
connection 
with  com- 
panies. 


absolute  and  wrongs  done  to  the  relative  rights  of  indi- 
viduals. The  instance  just  given  would  serve  to  exemplify 
the  former  of  these  two  subdivisions  of  the  subject.  The 
principle  of  the  particular  case  specified  falls,  indeed,  within 
the  general  proposition  formerly  mentioned  (a),  that  if  A. 
fraudulently  makes  a  representation  which  is  false,  and 
which  he  knows  to  be  false,  to  B.,  meaning  that  B.  shall 
act  upon  it,  and  B.,  believing  it  to  be  true,  does  act  upon 
it,  and  thereby  sustains  damage,  A.  will  be  Uable  to  an 
action  for  damages  at  suit  of  B.  (6) ;  for,  although  fraud 
without  damage  or  damage  without  fraud  may  give  no 
cause  of  action,  yet  "  where  these  two  do  concur,"  "  there 
an  action  lieth"  (c).  "A  mere  lie,"  indeed,  "thrown  out 
at  random  without  any  intention  of  hurting  anybody,  but 
which  some  person  was  foolish  enough  to  act  upon,"  will 
not  support  an  action  of  deceit,  *'  for  the  quo  animo  is  a 
great  part  of  the  gist  of  the  action  "(d). 

Having  in  former  pages  had  occasion  to  advert  to  fraud 
as  constituting  the  main  ingredient  in  a  right  of  action  or 
as  aJBfording  matter  of  defence,  some  few  references  are 
here  inserted  showing  the  nature  of  one  particular  kind  of 
fraud,  which  of  late  years  has  been  specially  mischievous 
to  society.  It  consists  in  offering  to  the  public  for  bona  fide 
investment  shares  in  a  projected  company  worthless  or 
issued  at  a  price  greatly  in  excess  of  their  real  value,  this 


(a)  Ante,  p.  780. 

{b\  See  Swift  v.  Jewsbury,  L.  R.  9 
Q.    B.    301  ;  Milne  v.   Marwood,   15 
C.  B.  778;  Judgm.,  16  Q.  B.  679 
Behn  V.  KembU,  7  C.  B.,  N.  S.,  260 
Clarke  v.  Dickson,  6  C.  B.,  N.  S.,  453 
i'rquhart  v.  Maepheraon,  2  App.  Cas. 
831,   837,  838;  Seott   v.    Dickson,  29 
L.  J.  Ex.  62  n. ;  Smith  v.  Chadtcick 
20  Ch.  D.  27  (as  to  dicta  of  Jessel, 
M.   R.,  cf.   Deny  v.  Peek,  14   App 
Cas.  337,  at  p.  372) ;  5.  C,  9  App 
Ca».    187  ;  Edgington  v.  Fitzmaurice, 
29  Ch.  D.  459,  482. 

As  showing  that  the  Bcienter  most  he 


alleged  and  proved  to  support  an  action 
for  misrepresentation,  see  parti<ii,i 
Childersv.  Wooler,  2  E.  &  E.  2>: 
cases  there  cited ;  Cronshaw  v.  ( z...^- 
tnan,  7  H.  &  X.  911 ;  Derry  v.  Feck, 
loc.  cit. 

(c)  Per  Croke,  J.,  3  Bui.  95  ;  cite*! 

r  Butler,  J.,  Pasley  v.  Freeman,  :i 
R.  56 ;  1  R.  R.  634  ;  2  Sm.  L.  C, 
9th  ed.,  74;  Cullen  v.  Thompson's 
Trustees,  4  Macq.  H.  L.  Ca.  424,  439  ; 
Imperial  Gas  Light,  ^f.,  Co.  v.  Lomlon 
Gas  Light  Co.,  10  Exch.  39. 

(d)  Per  Ashurst,  J.,  3  T.  R.  63; 
2  Sm.  L.  C,  9th  ed.,  pp.  90,  91. 
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being  done  scienter  and  with  a  view  to  cheat  {e).  The 
forms  under  which  fraud  may  present  itself  are  infinitely 
various,  so  that  Courts  of  Law  and  of  Equity  have  at  all 
times  carefully  abstained  from  attempting  a  nice  definition 
of  fraud  with  reference  to  the  rights  which  the  practice  of 
imposition  may  confer  upon  the  parties  injured  by  it.  "  It 
is  notorious  that  every  mode  which  can  well  be  conceived 
of  dealing  with  contracts  which  ought  not  to  be  maintained, 
in  consequence  of  some  deception  which  vitiates  them,  has 
from  time  to  time  come  before  the  consideration  of  the 
Courts  of  Equity,  and  there  is  scarcely  any  one  which  can 
be  set  on  foot  that  is  not  struck  at  by  the  general  doctrines" 
of  the  Courts  (/)  ;  the  drift  of  this  remark  holding  true 
also  as  regards  Courts  of  Law. 

Companies  such  as  referred  to  are  in  their  initial  stages 
variously  constituted  ;  a  promoter,  a  syndicate,  or  partner- 
ship producing  the  capital  first  needed,  directors  and  share- 
holders taking  part  in  their  formation,  assisted  by  brokers 
and  agents  for  dispersing  the  shares  when  issued  amongst 
I  the  public  and  getting  subscribers  to  the  undertaking. 

The  modus  operandi  adopted  for  misleading  the  public  by 
the  projectors  of  and  those  who  assist  in  launching  a  bubble 
company  may  be  by  the  issuing  of  false  prospectuses  {g), 
by  non-compliance  with  the  statutory  requirements  of  30 
!j  I&31  Vict.  c.  131,  s.  38,  in  keeping  from  the  knowledge  of 
intended  shareholders  contracts  which  are  material  and 
ought  to  be  specified  (/?),  in  payments  improperly  made  by 
way  of  promotion  money,  bribery,  or  otherwise. 

The  liability  of  directors,  promoters,  and  persons  who 

(c)  Reference    should    be  made    to  Spinning  Co.,  (1896)  1  Ch.  178. 
p.   336,    ante,    and    to   the    case    of  (/)  Vide  per  Lord  Hatheiley,  Er- 

Berry  r.   Peek,    14   App.    Gas.    337,  Ian g er  \.  Netc  Sombrero  Plwsphate  Co., 

which  decided  that  there  is  no  duty  3  App.  Cas.  1243. 
i  enforceable  at  law  to  be  careful  in  the  [g)   Weir  v.  Barnett,  3  Ex.  D.  32  ; 

j  representation  that  is  made  in  the  case  Amison  v.  Smith,  41  Ch.  D.  348.    See 

of  statements  in  a  prospectus.  also  Andrews  v.  Mockford,  cited  ante, 

See  also  Amison  v.  Smith,  41  Ch.  p.  777  n.  {Jf). 
1  >.  348  ;  Lynde  v.  Angh-Italim  Hemp  (A)  Twycross  v.  Gi-ant,  2  C.  P.  D. 469. 
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authorise  the  issue  of  a  prospectus  or  notice,  soliciting  appli- 
cations for  shares  or  debentures  in  a  company,  in  respect 
of  any  untrue  statement  contained  in  such  prospectus. 
or  notice,  is  now  the  subject  of  statutory  enactment ;  cf. 
the  Directors'  Liability  Act,  1890  (53  &  54  Vict.  c.  64). 
Such  persons  are  liable  to  pay  compensation  to  any  one  who, 
on  the  faith  of  such  prospectus  or  notice,  has  subscribed  for 
shares,  debentures,  or  debenture  stock,  and  has  suffered 
damages  by  reason  of  any  untrue  statement  contained  in 
the  prospectus  or  notice,  or  in  any  report  or  memorandum 
appearing  on  the  face  thereof,  or  by  reference  incorporated 
therein  or  issued  therewith,  unless  it  is  proved — 

1.  Where  the  statement  does  not  purport  to  be  made  on 
the  authority  of  an  expert,  or  of  a  public  official  document 
or  statement,  that  up  to  the  time  of  allotment  the  statement 
was  believed  by  them  to  be  true ;  and — 

2.  Where  the  statement  purports  to  be  made  by  an 
expert,  or  to  be  contained  in  what  purports  to  be  a  copy  of 
or  extract  from  a  report  or  valuation  of  an  engineer,  valuer, 
accountant,  or  other  expert,  that  it  fairly  represented  the 
statement  made  or  was  a  correct  and  fair  copy  or  extract, 
provided  that  if  such  be  proved  to  be  the  case  Habihty 
will  still  attach,  if  it  be  proved  that  they  had  no  reason- 
able ground  for  believing  that  the  person  making  the 
statement,  report,  or  valuation  was  competent  to  make  it ; 
and — 

3.  Where  the  statement  purports  to  be  made  by  an 
official  person,  or  to  be  contained  in  what  purports  to  be  a 
copy  of  or  extract  from  a  public  official  document,  that  it 
was  a  fair  and  correct  representation  of  such  statement, 
copy,  or  extract ;   or  unless  it  is  proved  that, 

4.  Having  consented  to  become  directors,  they  withdrew 
their  consent  before  the  issue  of  the  prospectus  or  notice, 
and  that  the  same  was  issued  without  their  knowledge  or 
consent ;  or — 
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5.  That  the  prospectus  or  notice  was  issued  without  their 
knowledge  or  consent,  and  that  on  becoming  aware  of  its 
issue  they  forthwith  gave  reasonable  public  notice  of  such 
fact ;  or — 

6.  That  after  the  issue  of  such  prospectus  or  notice 
and  before  allotment  thereunder  they,  on  becoming  aware 
of  any  untrue  statement  therein,  withdrew  their  consent 
thereto,  and  caused  reasonable  public  notice  of  such  with- 
drawal, and  of  the  reason  therefor,  to  be  given  (i). 

The  term  "  promoter,"  it  has  been  said  (k),  as  used  in 
iconnection  with  a  company,  has  no  very  definite  meaning ; 
it  involves  "  the  idea  of  exertion  for  the  purpose  of  getting 
up  and  starting  the  company  (of  what  is  called  '  floating  ' 
it),  and  also  the  idea  of  some  duty  towards  the  company 
imposed  by  or  arising  from  the  position  which  the  so-called 
•promoter  assumes  towards  it."  By  promoters  of  public 
companies,  however,  forgetful  of  their  duty,  and  persons 
acting  in  concert  with  them,  frauds  have  unhappily  been 
often  perpetrated,  to  the  detriment  of  the  ignorant  and 
unwary. 

The  vendor  of  property  meant  to  be  taken  and  subscribed 
for  by  the  public  may  or  may  not  assume  the  character  of 
promoter.  Should  he  not  be  such,  fraud  coming  under  the 
notice  of  Courts  of  Law  will  probably,  in  cases  now  referred 
to,  fall  within  one  or  other  of  two  classes :  1st,  it  may  have 
l»een  practised  directly  as  between  the  vendor  and  purchaser 
in  dealing  about  the  subject-matter  of  the  sale ;  or,  2ndly, 
it  may  be  thus  evidenced — that  an  agent  for  the  pm-chaser 
has  received  a  gratuity  from  the  vendor  (t). 

(i)  S.  3,  subs,   1.     A  "promoter"  indemnifj-ing  any  person  whose  name 

within  the  section  does  not  include  any  has   been    improperly    inserted    as    a 

,  person  by  reason  of  his  acting  in  a  pro-  director   (s.  4),  and  for  contribution 

I  t'essional  capacity  for  persons  engaged  from  co-directors  (s.  5). 
I  in  procuring  the  formation  of  the  com-  (k)  Judgm.,   Emma  Silver  Mining 

;pany   (subs.    2).     "Expert"   includes  Co.  v.  iet^is,  4  C.  P.  D.  407. 
any   person    whose    profession    gives  {I)  See     Harrington     t.     Victoria 

authority  to  a  statement  made  by  him  Graving  Bock  Co.,  3  Q.  B.  D.  649 ; 

subs.  4).    The  Act  also  provides  for  Smith  v.  Sorby,  Id.  552. 
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With  regard  to  the  conduct  of  the  vendor  of  property 
about  to  be  taken  up  by  a  company,  it  is  clear  that  he  must 
not  be  guilty  of  any  unfair  concealment  of  facts  which  ought 
to  be  disclosed  to  a  person  seeking  to  purchase,  or  entering 
into  a  treaty  with  him  for  that  purpose  ;  such  unfair  con- 
cealment would  amount  to  fraud  (m),  though  there  are 
cases  in  which,  in  the  absence  of  active  fraud,  passive  mis- 
representation— that  is  to  say,  silence  as  to  some  fact  which 
it  would  be  material  to  the  one  party  to  know,  but  which 
the  other  is  not  legally  bound  to  communicate — may  involve 
the  one  in  loss,  whilst  the  party  suffering  what  amounts 
to  a  moral,  but  not  to  a  legal,  wrong,  has  no  remedy 
at  law  (n).  We  have  already  seen  that  this  may  be  so  in 
an  ordinary  transaction  of  sale  between  individuals  (o). 

When  the  vendor  of  land,  perhaps,  or  minerals,  with  a 
view  to  the  formation  of  a  company,  adopts  the  character 
of  promoter,  a  fiduciary,  or,  at  all  events,  a  qiiasi-Mnci&Ty, 
relation  arises  between  him  and  the  company,  whether  in 
posse  or  in  esse.  He  is  bound  to  protect  its  interests  and 
those  of  the  shareholders.  All  his  dealings  with  them  and 
for  them  should  be  uberrima  Jidei.  He  should  conceal 
nothing  from  them  which  it  is  essential  to  them  to 
know  {p).  And  accordingly  a  negotiation  carried  on  between 
the  agent  for  the  purchaser  and  the  vendor  as  principal,  in 
which  the  agent  for  the  purchaser  receives  benefits  or 
advantages  of  any  kind  from  the  intending  vendor,  is  primA 
facie  impeachable  as  a  fraud  upon  the  purchaser  (^)- 

Not  unfrequently  proofs  have  been  forthcoming  in  an 
action  at  suit  of  a  shareholder  against  directors  of  a  com- 
pany, founded  upon  some  such  misfeasance  as  suggested,  al 


(m)  See    the    substance    of    Lord  (o)  Ante,  p.  330. 

Hatherley't  remarks  in    Erlanger  v.  (/>)  Per  Cockburn,  C.  J.,  2  C.  P.  D 

New  Sombrero  Photphate  Ci>.,  3  App.  538. 

Cas.  1243,  1244.  {q)  Per  Lord  Hatherley,  3  App.  Ca* 

(fi)  Vet  Coekburn,Q.J.,TwycioMy.  1244.     See    Wlialey  Bridge,   ^e,,  Co 

Grant,  2  C.  P.  D.  532.  v.  Green,  5  Q   B.  D.  109. 
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-,  inception,  though  the  right  of  a  shareholder,  who  has 
i,een  induced  to  take  shares  in  a  company  by  the  fraudulent 
lepresentation  of  its  directors,  to  repudiate  his  shares  and 
recover  the  money  paid  by  him  for  them  in  the  event  of  the 
company  going  into  liquidation  or  being  voluntarily  wound 
up,  as  shown  by  the  cases  below  cited  (r)  and  by  the 
remarks  subjoined,  admits  of  other  and  different  considera- 
tions. 

Where  in  the  course  of  the  winding  up  of  a  company 
under  the  Companies  Acts  it  appears  that  any  person  who 
has  taken  part  in  the  formation  or  promotion  of  the  com- 
pany, or  any  past  or  present  director,  manager,  liquidator, 
or  other  officer  of  the  company,  has  misapplied  or  retained 
or  become  liable  or  accountable  for  any  moneys  or  property 
of  the  company,  or  been  guilty  of  any  misfeasance  or  breach 
of  trust  in  relation  to  the  company,  the  Court  may  on  the 
application  of  the  official  receiver,  or  of  the  liquidator  of 
the  company,  or  of  any  creditor  or  contributory  of  the  com- 
pany, examine  into  the  conduct  of  such  promoter,  director, 
manager,  liquidator,  or  other  officer  of  the  company,  and 
compel  him  to  make  repayment  or  restoration,  together  with 
interest  at  such  rate  as  the  Court  thinks  just,  or  to  contri- 
bute by  way  of  compensation  to  the  assets  of  the  company 
such  sum  as  the  Court  thinks  just  (s). 

In  an  ordinary  partnership  (t),  not  formed  on  the  joint- 
stock  principle,  it  is  impossible,  as  a  general  rule,  for  a 
partner  at  any  time  to  retire  from  or  repudiate  the 
partnership   without    satisfying,   or  remaining    bound    to 


(r)  Stom  y.  City  and  County  Bank,  See  In  re  London  and  Genei-al  Bank, 

■y  C.  P.  D.  282;  Oakes  v.  Turquand,  (1895)  2  Ch.  673,  affirming  Id.  166; 

L.  R.  2  H.  L.  325  ;  cited  in  Tennent  In  re  Kingston  Cotton  Mill  Co.,  (1896) 

\ .  City  of  Glasgow  Bank,  4  App.  Gas.  1  Ch.  6  ;  In  re  Kingston  Cotton  Mill 

';21  ;  Addie  v.  Westei-n  Bank  of  Scot-  Co.    (No.    2),   12   Times    L.    R.    430 

»d,  L.  R.  1  Sc.  App.  146  ;  Koulds-  (C.  A.),  reversing  (1896)  1  Ch.  331. 

"rth  V.  City  of  Glasgow  Bank,  5  App.  (t)  The  remarks  which  follow  in  the 

Cas.  317  ;  ante,  p.  624.  text  were  made  per  Earl  Cairns,  L.  C, 

(s)  S.  10,  subs.  1,53  &  54  Vict.  c.  63  in  Tennent  v.   The  City  of  Glasgow 

Companies  (Winding-up)  Act,  1890).  Bank,  4  App.  Cas.  621,  622. 


958  TORTS 

satisfy,  the  liabilities  of  the  partnership  («).  He  may 
have  been  induced  by  his  co-partners  by  fraud  to  enter  into 
the  partnership,  and  that  may  (in  equity)  be  a  ground  of 
relief  against  them,  but  it  is  no  ground  for  getting  rid  of 
a  liability  to  creditors.  This  is  the  case  whether  the 
partnership  is  a  going  concern  or  whether  it  has  stopped 
payment  or  become  insolvent. 

In  the  case  of  a  joint- stock  company,  however,  the  shares 
are  in  their  nature  and  creation  transferable,  and  trans- 
ferable without  the  consent  of  creditors,  and  a  shareholder, 
so  long  as  the  company  is  a  going  concern,  can,  by 
transferring  his  shares,  get  rid  of  his  liability  to  creditors 
either  immediately  or  after  a  certain  interval.  The 
assumption  is  that,  while  the  company  is  a  going  concern, 
no  creditor  has  any  specific  right  to  retain  the  individual 
liability  of  any  particular  shareholder. 

A  shareholder  may,  therefore,  whilst  the  company  is  a 
going  concern,  throw  back  upon  the  company  shares 
which  he  has  been  induced  to  take  by  fraud  without 
reference  to  any  claims  of  creditors.  If,  however,  the 
company  has  become  insolvent  and  has  stopped  payment, 
serious  injury  might  be  inflicted  on  its  creditors  could 
shares,  on  the  ground  above  supposed,  be  repudiated. 
A  shareholder,  though  grievously  wronged,  cannot  thus 
rescind  his  original  contract  to  take  shares  and  retire  from 
the  concern  (x). 

Keeping  these  leading  principles  in  mind,  I  may  add 
that  the  main  difficulty  which  a  plaintiff  suing  the  promoter 
or  any  director  of  a  company  for  fraud  producing  damage 
has  at  law  to  contend  with  lies  in  connecting  the  particular 
defendant  with  the  fraud  complained  of,  and  so  making  him 
responsible  for  its  consequences.  Sometimes,  doubtless, 
this  may  be  done  directly  ;  ex.  (jr.,  the  defendant  has  signed 

Ant€,  p.  638  et  seq.  Bank,  4  App.  Cas.  615  ;    ITouMsworth 

Tetment  v.  The  City  of  Olatgow      v. CxtyofGla9g<ncBank,bX-p^. Cas  317. 
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prospectuses,  has  attended  and  taken  part  at  meetings  of 
the  shareholders,  has  surreptitiously  accepted  monies 
appertaining  to  the  funds  and  capital  of  the  concern,  and 
so  forth.  More  often,  perhaps,  the  defendant  has  to  be 
made  liable,  if  at  all,  in  virtue  of  the  relation  of  principal 
and  agent,  and  the  well-understood  doctrines  applicable 
(thereto  (y) . 

Where  an  action  is  brought  at  suit  of  a  third  person 
against  a  company  to  recover  back  money  obtained  by  them 
through  fraud,  the  nature  of  the  evidence  sufficing  to 
sustain  it  has  been  thus  tersely  indicated: — "Where  a 
company  has  obtained  a  benefit  through  the  fraud  of  an 
agent,  the  person  defrauded  may  recover  back  his  money 
from  the  company,"  proof  being  adduced  on  behalf 
lof  the  plaintiff  that  "  he  paid  his  money  in  consideration 
of  certain  statements  and  acts  of  the  secretary,  directors, 
and  managers  of  the  company ;  that  the  circumstances 
under  which  they  got  the  money  were  fraudulent;  that 
the  transaction  was  not  bond  fide,  but  a  fraudulent 
transaction  to  get  his  money  without  any  consideration; 
and  that  the  money  found  its  way  into  the  coffers  of 
the  company  "  {z). 

Where  an  agent  employs  a  sub-agent,  and  the  latter, 
iu  the  course  of  his  employment,  is  guilty  of  fraud  or 
misrepresentation,  and  the  agent,  with  knowledge  of 
the  fraud,  derives  a  material  benefit  from  it,  the  case 
is  analogous  to  that  of  a  person  who  profits  by  the  fraud 
of  his  agent,  the  principle  being  that  he  who  profits 
by  the  fraud  of  one  who  is  acting  generally  by  his 
authority,  though  the  specific  fraud  complained  of  were 
committed  without  his  authority,  adopts  the  act  of  the 
agent,   and  becomes  responsible   to   the    party  who  has 

(y)  See   Weir  v.  Barnett,  3  Ex.  D.  (z)  Per  Grove,  J.,  Blake  v.  Albion 

32;   Weir  v.  Bell,  Id.  249;  ante,  p.       Life  Ass.  Co.,  4:  C.  P.  D.  99,  100.  See 
j6i3.  Swire  v.  Francis,  3  App.  Cus.  106. 
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been  imposed  upon  and  has  sustained  damage  by  reasons 
of  it  (a). 

In  connection  with  torts  involving  misrepresentation  and. 
fraud,  the  doctrine  of  estoppel  in  pais  is  frequently  brought 
into  operation.  The  rule  applicable  in  such  cases  has  been 
thus  laid  down  {b) : — "  that  where  one  by  his  words  or 
conduct  icilfidly  causes  another  to  believe  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time"  (c).  By 
the  term  "wilfully,"  above  used,  "we  must  understand, 
if  not  that  the  party  represents  that  to  be  true  which 
he  knows  to  be  untrue,  at  least  that  he  means  his  repre- 
sentation to  be  acted  upon,  and  that  it  is  acted  upon 
accordingly  {d)  ;  and  if,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man 
would  take  the  representation  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it,  and  did  act 
upon  it  as  true,  the  party  making  the  representation 
would  be  equally  precluded  from  contesting  its  truth; 
and  conduct,  by  negligence  or  omission,  where  there 
is   a   duty  cast   upon   a   person    by    usage    of    trade    or 


(a)  See  per  Cockbiirn,  C.  J.,  JFeir 
V.  Bell,  3  Ex.  D.  249. 

(b)  Judgm.,  Pickard  v.  Sears,  6 
Ad.  &  E.  474,  cited  Judgm.,  Nickells 
V.  Atherstotie,  10  Q.  B.  949;  T^er  Erie, 
C.  J.,  White,  app.,  Greenish,  res^.,  11 
C.  B.,  X.  S.,  229.  In  Gregg  y.  Wells, 
10  Ad.  &  E.  97,  98,  Lord  Denmari, 
C.  J.,  lays  down  the  rule  in  these  words : 
— that  "a  party  who  negligently  or 
culpably  stands  by  and  allows  another 
to  contract  on  the  faith  and  understand- 
ing of  a  fact  which  he  can  contradict 
cannot  afterwards  dispute  that  fact  in 
an  action  against  the  person  whom  he 
haa  himself  assisted  in  aeceiving. "  The 
rule  as  there  laid  down  is  too  broadly 
stated:  per  Lord  Crantcorth,  C., 
Joiden  V.  Money,  5  H.  L.  Ca.  214. 


See  Davies  v.  Marshall,  10  C.  B., 
N.  S.,  697;  Ashpitel  v.  Bryan,  3 
B.  &  S.  474  ;  Cave  v.  Mills,  7  H.  &  N. 
913. 

(c)  See  Morrison  v.  Universal 
Marine  Assur.  Co.,  L.  R.  8  Ex.  197, 
200,  206  ;  Stimson  v.  Farnham,  L.  R. 
7  Q.  B.  175,  180. 

{d)  Ace.  In  re  Bahia,  ^c,  B.  C, 
L.  R.  3  Q.  B.  584,  595.  See  this 
case  explained,  In  re  Ottos  Kopje  Co., 
(1893)  1  Ch.  618.  See  also  the  fol- 
lowing cases :  Bishop  v.  Balkis  Co., 
25  Q.  B.  D.  512  (C.  A.),  where  the 
effect  of  a  certification  of  a  transfer  is 
considered ;  Toinkinson  v.  Balkis  Co., 
(1893)  A.  C.  396,  affirming  S.  C, 
(1891)  2  Q.  B.  614. 
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otherwise  to  disclose  the  truth,  may  often  have  the  same 

effect  (e). 
"  In  order,"  however,  "  that  a  party  shall  be  estopped 

from  denying  his  assent  to  an  act  prejudicial  to  his  rights, 

and  which  he  might  have  resisted,  but  has  suffered  to  be 
I  done,  it  is  essential  that  knowledge  of  the  thing  done  shall 
I  be  brought  home  to  him  "  (/). 

The  doctrine  thus  enunciated  (g)  should  cautiously  be 
I  restricted  within  its  legitimate  limits  as  above  defined ;    for 

what  is  termed  an  estoppel  by  act  or  representation  has 

the  effect  of  concluding  the  party  who  did  the  act  or  made 
ithe  representation  (h),  and  of  shutting  out  the  truth  (i)  :    it 

is  therefore  "odious,"  and  must  be  strictly  made  out  (k). 
I  In  Sican  v.  The  North  British  Australasian  Company  {I)  the 
t applicability  of  the  doctrine  of  estoppel  was  much  discussed. 

And  in  a  subsequent  case  {m),  the  facts  of  which  will  be 

Id.  218  ;  Andrews  v.  Elliott,  5  E.  & 
B.  502 ;  per  Williams,  J.,  Simpson 
V.  Ace.  Death  Ins.  Co.,  2  C.  B.,  N.  S., 
289  ;  Aldeison  v.  Jfaddison,  5  Ex.  D. 
296 ;  Simm  v.  Auglo-American  Tele- 
graph Co.,  5  Q.  B.  D.  188;  dis- 
tinguished Tomkinson  v.  Balkis  Co., 
(1893)  A.  C.  396,  at  pp.  405,  412 ; 
Scarf  V.  Jardine,  7  App.  Cas.  350. 

See  Prince  of  Wales  Ass.  Co.  v. 
Harding,  E.  B.  &  E.  183  ;  Levy  v. 
Hale,  29  L.  J.  C.  P.  127. 

(/)  Per  Cochburn,  C.  J.,  Johnson 
V.  Credit  Lyonnais  Co.,  3  C.  P.  D.  40. 

{g)  See  per  Jervis,  C.  J.,  Lewis  v. 
Clifton,  14  C.  B.  254 ;  and  in  Lee  v. 
Bayes,  18  C.  B.  603. 

(/t)  Secus  as  to  a  stranger,  see  Rich- 
ards V.  Johnston,  4  H.  &  N.  660,  664, 
citing  per  Bayley,  J.,  Heanex.  Rogers, 
9  B.  &  C.  586. 

(j)  Cf.  pp.  964,  965,  extract  from 
judgment  ot  Bowen,  L.  J. 

[k)  Per  Lord  Campbell,  C.  J.,  How- 
ard V.  Hudson,  2  E.  &  B.  10. 

(l)  2H.  &C.  175;  -S.  67.,  7  H.  &N. 
603  ;  Ex  parte  Swan,  7  C.  B.,  N.  S., 
400. 

(;«)  Carr  v.  London  and  North- 
Western  R.  C,  L.  R.  10  C.  P.  307, 
316-318,  followed  in  Coventry  v.  Great 
Eastern  R.  C,  11  Q.  B.  D.  776;  and 
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[e)  Judgra.,    Freeman  v.    Cooke,    2 
Kxch.  663  (which  is  a  leading  case  with 
irterenee  to  the  doctrine  of  estoppel  in 
pais) ;  cited  and  approved  in  Miles  v. 
' Mcllwraith,  8  App.  Cas.   120,    133  ; 
\Jorden  v.  Money,  5  H.  L.  Ca.  213, 
'255  ;  per  Lord  Chelmsford,  C,  Clarke 
T.  Hart,  6  H.  L.  Ca.  655,  656;  per 
('lompton,  J.,  Howard  v.  Hudson,  2 
K.  &  B.  13.     "  The  word  wilfully  in 
the  rule  as  laid  down  in  Pickard  r. 
|«S'mrs  (6  Ad.  &  E.  469)  means  nothing 
more  than  voluntarily : "  per  Pollock, 
B.,  Cornish  v.  Abington,  4  H.  (fcX. 
'),  which  recognises  the  doctrine  in 
'cman  v.   Cooke,  supra ;  per  Blaek- 
II,  J.,  Polak  V.  Everett,  1  Q.  B.  D. 
To,  referring  to  the  relation  of  prin- 
cipal and  surety,  and  distinguished  in 
k'tinbow  V.  Juggins,  5   Q.  B.  D.  138 ; 
:  ud   in    Taylor  v.    Neiv  South    Wales 
l!"»k,  11  App.  Cas.  602.     See  further 
■  to  the  above  doctrine :   Cannam  v. 
rmer,     3     Exch.     698 ;     Liverpool 
;  klphi   Loan   Ass.    v.    Fairhnrst,    9 
I'.xch.  422 ;  cited  Wright  v.  Leonard, 
U   C.    B.,    N.    S.,  258;     Waller   v. 
\Drakeford,  1  E.  &  B.  749 ;  Foster  v. 
\Mentor  Life  Ass.  Co.,  3  E.  &  B.  48,  64, 
|36,  75,  79  ;  Boices  v.  Foster,  2  H.  &  N. 
j779;   Tyerman  y.  Smith,  6  E.  &  B. 
'19;   Harrop,     app.,    Bayley,    resp., 
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presently  stated,  the  existing  law  as  to  estoppel  in  pais  is 
thus  set  forth  : — 

1.  If  a  man  by  his  words  or  conduct  wilfully  endeavours 
to  cause  another  to  believe  in  a  certain  state  of  things 
which  he  knows  to  be  false,  and  if  the  other  person  believes 
in  such  state  of  things,  and  acts  upon  his  belief,  he  who 
knowingly  made  the  false  statement  is  estopped  from 
averring  afterwards  that  such  a  state  of  things  did  not 
in  fact  exist.  To  bring  a  case  within  the  scope  of  this 
proposition  there  must  be  proved  some  statement  false  to 
the  knowledge  of  defendant,  but  where  this  is  proved  the 
party  is  held  to  have  precluded  himself  from  denying  or 
questioning  the  accuracy  of  the  statement  or  representation 
made  by  him,  on  the  faith  of  which  another  has  acted  (n). 

2.  Another  recognised  proposition  seems  to  be  that  if  a 
man,  either  in  express  terms  or  by  conduct,  makes  a 
representation  to  another  of  the  existence  of  a  certain  state 
of  facts  which  he  intends  to  be  acted  upon  in  a  certain  way, 
and  it  be  acted  upon  in  that  way,  in  the  belief  of  the 
existence  of  such  a  state  of  facts,  to  the  damage  of  him  whc 
so  believes  and  acts,  the  first-mentioned  party  is  estopped 
from  denying  the  existence  of  such  a  state  of  facts. 

3.  Another  proposition  is  that  if  a  man,  whatever  hi.'- 
real  meaning  may  be,  so  conducts  himself  that  a  reasonabk 
person  would  take  his  conduct  to  mean  a  certain  represen- 
tation of  facts,  and  that  it  was  a  true  representation,  anc 
that  the  latter  was  intended  to  act  upon  it  in  a  peculiai 
way,  and  he,  with  such  belief,  does  act  in  that  way,  to  hit 
damage,  the  first-mentioned  party  is  estopped  from  denying 
that  the  facts  were  as  represented. 

Where,  for  instance,  a  person  is  charged  as  a  member  oi 
a  partnership — not  because  he  is  a  member,  but  because  h( 
has  represented  himself  as  such — the  law  proceeds  on  th( 

in  Seton  V.  Za/one,  18  Q.  B.  D.  139;  («)    Citing    Freeman    v.    Cooke, 

19  Id.  68.  Exch.  654. 
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principle  that  if  a  person  so  conducts  himself  as  to  lead 
another  to  imagine  that  he  fills  a  particular  situation,  it 
■would  be  unjust  to  allow  him  to  turn  round  and  say  that 
he  did  not  fill  that  situation.  If,  therefore,  he  appears  to 
the  party  who  is  seeking  to  charge  him  to  be  a  partner,  and 
has  represented  himself  as  such,  he  cannot  afterwards  be 
•  allowed  to  say  that  that  representation  was  incorrect,  and 
that  he  was  not  a  partner  (o).  Here  the  conduct  of  that 
party  as  against  whom  the  estoppel  operates  is  less  objec- 
tionable than  in  the  state  of  facts  first  supposed,  for  the 
element  of  fraud  is  absent. 

4.  Another  proposition  applicable  to  the  present  subject 
is  this — If  in  the  transaction  which  is  in  dispute  one  has 
led  another  into  the  belief  of  a  certain  state  of  facts  by 
culpable  negligence  calculated  to  have  that  result,  and 
such  culpable  negligence  has  been  the  proximate  cause  of 
leading,  and  has  led,  the  other  to  act  by  mistake  upon 
such  belief  to  his  prejudice  —  the  party  first  indicated 
cannot  be  heard  afterwards,  as  against  the  party  secondly 
mentioned  to  show  that  the  state  of  facts  referred  to  did 
not  exist. 

The  defendants,  a  railway  company,  received  goods  for 
consignment  to  plaintiff  by  their  line,  and  informed  him 
that  they  had  three  parcels  of  goods  subject  to  his  orders 
and  to  payment  of  rent  and  charges.  In  point  of  fact, 
'  defendants  had  received  two  such  parcels  of  goods  only — the 
third  parcel  remaining  in  the  hands  of  the  party  from  whom 
the  plaintiff  had  purchased  the  goods.  Two  days  after  the 
notice  to  plaintiff  the  defendants'  servants  became  aware 
that  they  had  not  received  the  third  parcel  of  goods,  but  they 
abstained  from  informing  plaintiff  of  the  fact.  Plaintiff 
-'Id  the  goods  as  consisting  of  three  parcels,  and  as  he 
could  only  deliver  two  of  these,  was  obliged  to  pay  to  his 

(o)  Per  Eolfe,  B.,  Xess  v.  Atiffas,  3  Exch.  813. 
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vendee  a  sum  equal  to  the  difference  between  the  price  at 
which  the  undelivered  portion  of  the  goods  had  been  sold 
to  him  by  plaintiff  and  the  market  price  which  his  vendee ' 
had  been  obliged  to  pay  for  similar  goods  to  make  up  the 
entire  quantity.  Plaintiff  thereupon  sued  the  railway  com- 
pany for  non-delivery,  and  also  for  a  tortious  appropriation 
of  the  goods,  and  the  main  question  raised  in  this  case 
was  : — were  the  defendants — after  admitting  that  they  held 
to  plaintiff's  order  three  parcels  of  goods — estopped  from 
afterwards  denying  the  receipt  of  the  third  parcel  ?  The 
Court  in  Banco,  applying  various  tests  to  the  facts  before 
them,  and  remarking  that  negligence  on  the  part  of 
defendants  had  not  been  found  by  the  jury,  that  there 
was  no  proof  of  culpable  negligence,  and  that  if  there 
were,  it  did  not  induce  the  plaintiff  to  resell  the  goods, 
which  resale  had  caused  him  damage,  decided  that  the 
doctrine     of    estoppel    by    words    and    conduct    did    not 

apply  ip)' 

The  doctrine  of  estoppel  has  long  been  recognised  and 
applied  by  Courts  of  Equity  as  well  as  by  Courts  of  Law, 
for  example  : — "  If  an  indi\'idual  who  has  to  his  knowledge 
title  to  land  sees  another  (who  is  ignorant  of  such  title  and 
believes  that  he  has  a  good  title)  expending  money  on  the 
land,  and  j'et  gives  no  notice  of  his  own  title,  a  Court  of 
Equity  will  not  afterwards  allow  him  to  assert  his  title  to 
the  prejudice  of  the  person  whom  he  has  allowed  to  act  in 
imorance  of  that  title  "  (q). 

/  "  Estoppel  is  only  a  rule  of  e\'idence  ;  you  cannot  found 
an  action  on  estoppel.  Estoppel  is  only  important  as  being 
one  step  in  the  progress  towards  relief  on  the  hypothesis 
that  the   defendant  is  estopped  from   denying  the   truth 

(/>)    Carr    v.    London   and   North-  Lafone,  18  Q.  B.  D.  139;  19  Id.  f.8. 

Wetteni  B.  C,  L.  R.  10  C.  P.  307,  (q)  Per    Cotton,    L.    J.,    H»ft   v. 

316-318;  Farmeloe  \.  Bain,  1  C.  P.  D.  Wimbledon  Local  Board,  4  C.  P.  I>- 

445,  460  ;   Coventry  v.   Great  Eastern  62. 
B.   C,  11  Q.   B.  D.   776;  Seton  v. 
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of  something  which  he  has   said"  (r).     In  the  case  from 
iiie  judgment   of  Boicen,  L.   J.,  in   which  the  above   is 
an  extract,  it  was  decided  that  there  is  no  obligation  on  a 
trustee  to  answer  the  inquu'ies  of  a  stranger  about  to  deal 
with  the  cestui  que  trust.     If  the  trustee  honestly  answers 
the  inquiries  he  is  under  no  liability  unless  his  statement 
amounts  to  a  warranty,  or  he  is  estopped  from  afterwards 
jdenying  the  truth  of  what  he  has  said. 
I    To  the  class  of  torts  affecting  the  absolute  rights  of  indi- 
viduals— though  not  directly  affecting  the  person  or  property 
— are  referable  a   vast   variety   of   cases,   whereof  many, 
especially  such    as   involve   fraud   or  malice,   have  been 
idready  sufficiently  discussed.     It  is  indeed  generally  true, 
Ithat  as  injuries  are  multiplied,  so  must  new  remedies  be 
fdevised   to   meet    them, — as   torts   of   a    kind    previously 
unknown  spring  into  existence,  so  must  the  flexible  power  of 
the  law  exert  itself  to  compensate  the  injured  party — to  mulct 
and  punish  the  wrong-doer.     The  leading  rule  here  appli- 
cable being  that  where  a  case  is  new  in  its  princiiile,  there 
it  is  necessary  to  have  recourse  to  legislative  interposition 
m  order  to  remedy  the  grievance :   but  where  the  case 
only  new   in   the   instance,   and    the   sole   question   is 
ipon  the  application  of  a  principle  recognised  in  the  law 
to  such  new  case,  it  will  be  just  as  competent  to  Courts 
'f    Justice    to    apply   the    principle    to   any    case  which 
may  arise  two  centuries  hence   as  it  was  two  centuries 
ago.     If  it  were  not,  we  ought  to  blot  out  of  our  law 
liooks  one-fourth  part  of  the  cases  that  are  to  be  found 
in  them  («). 

Torts  belonging  to  the  class  here  more  particularly  under 
Au-  notice  being  thus  multifarious,  to  the  instances  already 
given  of  them  I  will  merely  add,  that  negligence,  when  pro- 
ductive of  damage,   is   clearly   actionable ;  and  where  a 

(r)  Per    Bowen,    L.    J.,    Uw    v.  (*)  Per  Ashurst,  J.,  3  T.  R.   63 ; 

Boinerie,  (1891)  3  Ch.  82,  at  p.  105.         2  Sm.  L.  C,  9th  ed.,  91. 
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solicitor  (t)  or  a  patent  agent  (?/)  has  been  proved  guilty  of 
crassa  negligentia  in  the  management  of  business  confided 
to  him,  he  will  at  all  events  be  liable  to  an  action  for' 
damages  at  suit  of  his  client,  the  action  being  here  founded 
upon  a  breach  of  contract  with  or  neglect  of  a  duty  towards 
the  client  (x)  which  the  law  imposes  (y). 

In  connection  with  the  subject  before  us  we  must  bear 
in  mind  that  a  master  may  be  ci^•illy  responsible  as  well  for 
the  fraud  as  for  the  negligence  of  his  servant  whilst  acting 
in  the  course  of  his  employment,  albeit  he  is  not  thus 
liable  for  the  tortious  act  of  his  agent  in  any  matter  beyond 
the  scope  of  his  agency,  unless  he  has  expressly  or 
impliedly  authorised  the  act  in  question  to  be  done  or  has 
subsequently  adopted  it  for  his  own  use  and  benefit  (z). 

Thus  dismissing  the  important  and  comprehensive  class 
of  wrongs  done  to  absolute  rights,  let  us,  in  the  next  place, 
consider  what  is  meant  bj'^  torts  aflfecting  the  relative  rights 
of  individuals.  Relative  rights  are  such  as  are  incident 
to  persons  considered  as  members  of  society,  and  connected 
with  each  other  by  various  ties  and  relations  (a).  Torts  to 
such  rights  include,  therefore,  injuries  done  to  i)€rson8 
under  the  fom-  following  relations : — of  husband  and  wife ; 
of  parent  and  child ;  of  guardian  and  ward  {b) ;  of  master 
and  ser\ant. 


(0  Tfltiteman  v.  Hatckim,  4  C.  P.  D. 
13;  Purves  v.  LatideU,  12  CI.  &  F. 
91  ;  Cox  T.  Leech,  1  C.  B.,  X.  S., 
617;  Long  v.  Orsi,  18  C.  B.  610; 
Chapman  v.  Va»  Toll,  Van  Toll  v. 
Chapman,  8  E.  &  B.  396  ;  Parker  \. 
MolU,  14  C.  B.  691 ;  Lewis  t.  Collard, 
Id.  208  ;  Hunter  v.  Caldicell,  10  Q.  B. 
69 ;  per  Taunton,  J.,  Doorman  v. 
Jenkins,  2  Ad.  k  E.  256;  Jl'atts  v. 
I-brter,  3  E.  &  B.  743;  Cooper  \. 
Utephenson,  21  L.  J.  Q.  B.  292; 
Jlaukint  V.  Hartcood,  4  Exch.  503 ; 
per  Tindal,  C.  J.,  Godfroy  v.  Lalton, 
6  Bing.  467,  468.  See  North-  Jf'esteni 
J{.  C.  V.  Hharp,  10  Exch.  461. 

A»  to  the  liability  of  a  valuer  of 
ecclesioBtical  propert}-  for  ignorance  and 


want  of  skill,  see  Jenkins  \.  Betham, 
15  C.  B.  168. 

(m)  Lee\.  Walker;  L.  R.  7  C.  P.  121. 

\x)  There  must  be  privity  of  wn- 
tract  to  support  the  action.  See  Robert- 
son T.  Fleming,  4  Macq.  Sc.  App.  Cos. 
167  ;  ante,  p.  778. 

(y)  Per  Tindal,  C.  J.,  Godefroy  v. 
Jay,  7  Bing.  419 ;  see  Fray  v.  Voule*, 
1  E.  &  E.  839 ;  Chown  v.  Fanott,  14 
C.  B.,  N.  S.,  79. 

{z}  Coleman  v.  Riches,  16  C.  B.  104. 

(a)  3  Bla.  Com.,  p.  138. 

\b)  For  information  respecting  the 
relation  of  guardian  and  ward,  the 
reader  is  referred  to  Broom  ajid 
Hadlev  Com.,  vol.  ii.,  pp.  147,  174, 
vol.  iii.,  p.  152. 
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For  the  abduction  of  the  wife,  or  for  an  assault  committed  Husband 

and  wife. 

apon  her  per  quod  consortium  amisit,  the  husband  is  allowed 
a  civil  remedy  by  our  law  (c).  Of  a  declaration  for  the 
former  of  these  two  causes  of  action,  which  is  not  of  very 
common  occurrence,  a  precedent  offers  itself  in  Norris  v. 
Seed  (d),  where  the  plaintiff  sued  in  trespass  for  assaulting, 
ill-treating,  and  carrying  away  his  wife,  whereby  he  was 
deprived  of  her  company  and  assistance.  "The  gist  of 
the  action,"  observed  Parke,  B.,  in  this  case,  "  being  the 
loss  of  the  comfort  and  society,  an  assault  which  did  not 
end  in  the  loss  to  the  plaintiff  of  the  comfort  and  society 
of  his  wife,  would  not  support  an  action.  It  is  only  such 
an  assault  and  conduct  on  the  part  of  the  defendant  as 
deprives  the  plaintiff  of  the  power  of  associating  with  his 
wife  as  would  support  the  action — i.e.,  as  would  support 
an  action  brought  at  suit  of  the  husband  to  recover  for 
the  special  damage  sustained  by  him.  If,  indeed,  the 
wife  be  assaulted,  maliciously  prosecuted,  illegally  im- 
prisoned, or  otherwise  personally  injured  (e)  by  a  thnd 
party,  our  law  in  general  (/)  gives  an  appropriate  remedy 
to  recover  damages  in  the  names  of  the  husband  and  wife 
joiutly ;  whereas,  if  the  beating  be  so  great,  or  the  injury 
sustained  by  the  wife  be  such  that  the  husband  can  allege 
and  prove  that  thereby  consortium  amisit,  he  will  be 
entitled  to  a  separate  remedy  against  the  wrong-doer  in  his 
own  name  (g). 

The   foundation   of  the  action   at  suit  of  a  parent  for  f^fi^"*'"'"' 
seduction  of  his  child  has  been  uniformly  placed,  from  the 
earliest  times,  not  upon  the  seduction  itself,  which  is  the 
wrongful  act  of  the  defendant,  but  upon  the  loss  of  service 

(c)  An  action  for  criminal  conversa-  (/)  See  Longmeid  v.  Holliday,   6 

tion  is  not  now  maintainable :    20  &  21  Exch.  761,  cited  ante,  p.  775.    Now 

Vict.  c.  85.  s.  59.  the  wife  can  sue  in  her  own  name  as  if 

id)  3  Exch.   782 ;    Young  v.  Fridd,  she  were  a  feme  sole.     45  &  46  Vict. 

Cro.  Car.  89.  c.  75,  s.  1,  ante,  p.  682. 

{e)  See  Smith  Y.  mxon,  2  Sir.  977;  (ff)  3    Bla.    Com.    140;    Et/d^   v. 

-Dalby  v.  Dorthall,  Cro.  Car.  553.  Scysser,  Cro.  Jac.  538. 
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of  the  daughter,  in  which  service  the  parent  is  supposed 
to  have  a  legal  right  or  interest.  Therefore  some  loss  of 
service  must  be  alleged  in  the  claim  (/«)  and  must  be  proved 
at  the  trial,  in  order  that  the  plaintiff  may  be  legally 
entitled  to  redress  (i).  It  cannot  be  denied  that  this  state 
of  the  law  occasionally  operates  most  harshly;  for  where 
it  appears  in  evidence  that  the  plaintiif  s  daughter  was,  at 
the  time  of  the  occurrence  complained  of,  in  the  service  of 
another,  without  any  animus  revei-tendi  (k),  although  that 
other  were  the  seducer  himself,  the  action  will  not  be  main- 
tainable (l).  Aware  of  the  hardship  and  lack  of  justice 
thus  entailed,  and  with  a  view  to  averting  it,  when  that 
may  be  done  consistently  with  acknowledged  legal  prin- 
ciples, our  Courts  grasp  willingly  at  any,  the  slightest, 
proofs  of  loss  of  service  which  may  be  adduced  to  support 
an  action  for  the  injury  alluded  to,  and  to  establish  the 
existence  of  the  relation  of  master  and  servant  as  between 
the  parent  and  child,  upon  which  the  maintenance  of  the 
action  for  seduction,  in  truth,  depends  (;«)•  Assuming, 
however,  that  this  foundation  for  the  action  is  laid,  the 
plaintiff  is  permitted  in  it  to  recover  damages  ultra  the 
mere  loss  of  service  for  the  injury  inflicted  on  him  (n). 
On  the  same  footing  with  the  right  of  action  for  seduction 


(A)  See  Form,  Rogers's  Jud.  Acts, 
p.  420;  R.  S.  C.  1883,  A.  C, 
section  vi.,  No.  9. 

(i)  Grimiell  v.  Welk,  7  M.  &  Gr. 
1033,  1041,  and  cases  there  cited; 
Eaffer  v.  Grimtcood,  1  Exch.  61; 
Htdffes  V.  Toffff,  L.  R.  7  Ex.  283. 

(A)  See  Terrtf  v.  Hutcfiiiitofi,  L.  R. 
3  Q,  B.  699  ;  Sedffes  t.  Tagff,  supra. 

(/)  Thompson  v.  Rosa,  5  H.  &  X. 
16 ;  Mauley  v.  Field,  29  L.  J.,  C.  P. 
79 ;  Blaymire  \.  Haley,  6  M.  &  W. 
hb\  Laciest.  WtUiamt,  10 Q.  B.  725; 
Kist  V.  Faux,  32  L.  J.,  Q.  B.  386 ; 
Hants  V,  Butler,  2  M.  &  W.  539; 
per  Parke,  B.,  Id.,  542;  Dean  v.  Peel, 
5  Ea«t,  45  ;  7  R.  R.  653. 

(m)  Griffiths  T.  Teetgen,  15  C.  B.  344, 


following  Speight  v.  Oliriera,  2  Stark. 
X.  P.  C.  693;  20  R.  R.  728 ;  BenHett 
V.  Allcott,  2  T.  R.  166;  Torrettee 
V.  Gibbins,  5  Q.  B.  297  ;  HoUouay  v. 
Abel,  7  Car.  &  P.  528  ;  Rist  v.  Fanx, 
supra. 

The  action  for  seduction  lies  without 
proof  of  special  damage.  See  Wood- 
tcardy.  Walton,  2  N.  R.  476 ;  DUcham 
V.  Bond,  2  M.  &  S.  436  :  14  R.  R. 
835  ;  Chamberlain  v.  Hazleuood,  5  M. 
&  W.  615-517. 

(w)  Per  Lord  ElUttborough,  C.  J., 
Incin  V.  Bear  man,  1 1  East,  24 ; 
10R.R.423;  per  Lord  ^6»«i7f>-,C.  B., 
Howard  v.  Crowther,  8  M.  &  W.  603. 
As  to  the  action  for  seduction,  see 
further,  ante,  p.  75. 
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stands  that  brought  by  a  parent  for  a  personal  mjury  to 

his  child  (o) — or  by  a  master  for  the  battery  of  his  servant   Master  and 

■  .  "^  servant. 

—per  quod  servitium  amisit.     "It  is  the  invasion  of  the 

legal  right  of  the  master  to  the  services  of  his  servant  that 

gives  him  the  right  of  action  for  beating  his  servant."    And 

"if,"  as  we  further  read  in  Robert  Mary's  case  {p),  "my 

I  servant  is  beat,  the  master  shall  not  have  an  action  for  this 

i  battery  unless  the  battery  is  so  great  that,  by  reason  thereof, 

I  he  loses  the  service  of  his  servant ;  but  the  servant  himself, 

I  for  every  small  battery,  shall  have  an  action ;   and   the 

I  reason  of  the  difference  is,  that  the  master  has  not  any 

damage  by  the  personal  beating  of  his  servant,"  but  by 

reason  only  of  its  consequences,  viz.,  the  loss  of  service; 

"  for  be  the  battery  greater  or  less,  if  the  master  doth  not 

lose  the  service   of   his   servant,   he   shall  not  have   an 

action"  (q).     Nor  can  an  action  be  sustamed  by  the  master 

for  consequential  damage  caused  by  an  injury  to  his  servant, 

where  such  injury  arose  from  the   breach  of   a  contract 

between  the  servant  and  the  wrongdoer  (r).     Neither  can 

the  master  sue  in  respect  of  a  bodily  hurt  done  to  the 

servant  causing  his  immediate  death  (s). 

Another  species  of  injury  incident  to  the  relation  between 
master  and  servant  may  here  be  noticed.  It  consists  in 
the  wrongfully  and  maliciously  or  with  notice  interrupting 
this  relation,  by  procuring  the  servant  to  depart  from  the 


(o)  Per  Tindall,  C.  J.,  7  M.  &  Gr.  C.  B.  91,  92 ;  Martinez  v.  Gerber,  3 

1041  (citing  Russell  y.   Cor»e,  2  Ld.  M.    &   Gr.    88;    Beiringei-   v.    Great 

Raym.    1031,  and   Gray  v.   Jefferies,  Eastern  R.  C,  4  C.  P.  D.  163. 
Cro.  Eliz.  55);  Hall  v.  Hollander,  4  [q)  As  to  the  measure  of  damages  in 

B.  &  C.  660 ;  Dixon  v.  Bell,  5  M.  &  S.  the  action  by  a  master  founded  on  loss 

198;  17  E.  R.  308.     See  Xewton  v.  of  service,   see,  per  Lord   Tenterden, 

Holford,  6  Q.  B.  921.  C.  J.,  Hall  v,  Hollander,  4  B.  &  C. 

As  to  an  action  for  the  abduction  of  663  ;  Hodsoll  v.  Stalebrass,  1 1  Ad.  & 

a  child,  see  Bla.  Com.,  p.  141 ;  Bar-  E.  301. 
''"in  V.  Bemm,  Cro.  Eliz.  770  (cited  {r)  Altony.  Midland R.  C.,19  CB., 

B.  &  C.  662) ;  Arg.,  5  M.  &W.  516 ;  N.  S.,  213.     See  as  to  this  case  Taylor 

"Ibei-ty.  Schu-enck,  14  M.  &  "W.  488 ;  v.  Manchester,  Sheffield,  and  Lincoln- 

Luinley  v.  Gye,  2  E.  &  B.  250,  257  ;  shire  R.  C,  (1895)  1  Q.  B.  134  (C.  A.). 
Erms  V.  Walton,  L.  E.  2  C.  P.  615.  (»)  Osborn  v.  Gillett,  L.  E.  8  Ex. 

[p)  9  Rep.  113  a,  cited  Judgm.,  3  88. 
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master's  service,  or  by  harbouring  and  keeping  him  as 
servant  after  he  has  quitted  it,  and  during  the  time  stipu- 
lated for  as  the  period  of  service,  whereby  the  master  is- 
injured.  Whoever  thus  entices  away  the  servant  of  another 
commits  a  wrongful  act,  for  which  he  is  responsible  at 
law  (t).  Nor  does  the  principle  here  stated  seem  to  be 
limited  in  its  applicability  to  the  case  of  menial  or  extra- 
menial  servants.  It  has  been  held  to  extend  to  the  case  of 
persons  who  have  contracted  for  personal  service  for  a  time, 
and  who,  during  such  period,  have  been  wrongfulh*  procured 
and  incited  to  abandon  such  service,  to  the  loss  of  the 
persons  whom  they  have  contracted  to  ser\'e  (it).  For  this 
injury  an  action  is  maintainable  against  the  wrong-doer, 
though  the  master  may  also  have  an  action  against  the 
servant  for  non-performance  of  his  agreement  (x). 


(<)  Per  CroHiptoH,  J.,  Lumley  v. 
Gye,  2  E.  &  B.  224  ;  per  Lord  J5>«yo«, 
C.  J.,  Niehol  V.  Martyn,  2  Esp.  734  ; 
5  R.  E.  770  ;  per  Coekburn,  C.  J.,  6 
C.  B.,  N.  S.,  385  ;  Evans  v.  JTalton, 
L.  R.  2  C.  P.  615. 

(m)  Per  Wiffhtiiian,  J.,  2  E.  &  B. 
240 ;  Bowen  t.  Mall,  6  Q.  B.  D.  318  ; 
Teiiipertoit  v.  EuMell,  (1893)  1  Q.  B. 
715  (C.  A.).    But  no  action  lies  for 


enticing  away  an  apprentice,  unless 
serving  under  a  valid  contract  of  ap- 
prenticeship :  Cox  V.  MuHcey,  6  C.  B., 
N.  S.,  375. 

(ar)  3  Bla.  Com.,  p.  142. 

As  to  the  measure  of  damages  in  an 
action  for  enticing  away  the  servant  of 
another,  see  Gioiter  v.  Astor,  4  Moore, 
12;  21  R.  E.  733. 
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CHAPTER  V. 

THE    MEASUKE    OF    DAMAGES IN    ACTIONS    OF    TORT. 

The  damages  recoverable  in  an  action  ex  delicto  are  in 
general  regarded  by  our  law  as  purely  comjyensatori/,  although 
a  wider  latitude  is  necessarily  allowed  to  the  jury  assessing 
them  than  in  actions  of  contract  {a).  The  general  rule, 
moreover,  as  in  actions  of  contract,  is,  that  "a  plaintiff 
imust  recover  once  for  all,  by  one  and  the  same  action,  all 
damage,  past,  present,  and  future,  resulting  from  one  and 
the  same  cause  of  action  "  (&).     For  example : — 

In  an  action  for  the  obstruction  of  ancient  lights,  the 
ijury  were  directed  to  consider  whether  there  had  been  a 
sensible  diminution  of  light  so  as  to  make  the  plaintiff's 
premises  less  available  for  the  purposes  of  occupation  or 
business  to  which  they  were  then  or  might  thereafter  be 
'  made  applicable,  and  that  the  damages  were  to  be  estimated 
according  to  the  diminution  in  value  of  the  premises  for 
such  purposes.  This  was  held  to  have  been  a  right 
direction  (c). 

The  principle  first  above  stated  may  thus  be  illustrated : — 
In  an  action  for  a  trespass,  by  cutting  into  the  j)laintiff'8 

(a)  "  In  the    case    of    wrongs  not  (b)  Lamb  v.  Walker,  3  Q.  B.  D.  389, 

tounded  on  contract  the  damages  are  395,  which  case,  however,  has  since 

eutirely  a  question  for  the  jurj-,  who  been  overruled,  though  without  ques- 

mav  consider  the  injur)-  to  the  feelings,  tioning  the  principle  here  stated,  on  the 

iand  many  other  matters  which  have  ground  that  the  cause  of  action  was 

"|>  place  in  questions  of  contract.     In  not  the  original    excavation  but  the 

ions  for  breaches  of  contract,  the  subsequent    subsidence:    Mitchell    v. 

mages  must  be  such  as  are  capable  Barley  Main   Collieiy,   14  Q    B.  D. 

'  being  appreciated  or  estimated:  "  125;  11  App.  Cas.  127. 
'udgm.,   Hamlin   v.    Great  Northern  {c)  Moore  v.  Eall,3  Q.  B.  B.  US. 

i'-  C,  1  H.  &X.  411. 
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close  and  carrying  away  his  soil,  the  question  as  to  the 
amount  of  compensation  to  -which  the  plaintiff  is  entitled 
must  be  determined  by  ascertaining  what  the  land  was' 
worth  to  him  (d).  So,  in  an  action  for  recovery  of  goods 
wrongfully  taken  {e)  or  dealt  with  (/),  the  measure  of 
damages  is  the  value  of  the  goods  when  the  tortious  act 
was  done  (g) ;  and  where  the  plaintiffs  sued  for  a  bill  of 
exchange  for  1,600Z.,  deposited  by  them  with  the  defendant, 
and  it  appeared  that  the  defendant  had  wrongfully  dealt 
with  the  bill,  and  had  afterwards  raised  8001,  by  discounting 
it,  the  plaintiffs  were  held  entitled  to  a  verdict  for  1,600L  (/«). 
Though  when  a  defendant,  after  having  misapplied  goods 
to  his  own  use,  delivers  them  back  to  the  plaintiff,  the 
actual  damage  sustained  is  the  measure  of  damages  (t).  So, 
where  a  man  has  temporary  possession  of  a  chattel,  the 
ownership  being  in  another,  the  bailee  can  recover  only  the 
real  damage  sustained  by  him  in  being  deprived  of  the 
possession  (k) .  Again, — the  value  of  a  chattel  sued  for  may, 
in  some  cases,  be  properly  estimated  and  determined  by 
applying  the  legal  maxim,  Omnia  prcesiuniuitur  contra 
spoliator  em  (Z).     In  case  against  the  sheriff  for  taking  an 


i 


(d)  Jones  v.  Gooday,  8  M.  &  "W,  146. 
See  Thompson  v.  Pettitt,  10  Q.  B. 
101, 

[e)  Per  Bramwell,  B.,  Keen  v.  Priest, 
4  H.  &  N.  242. 

(/)  Edmonson  v.  Xuttall,  17  C.  B., 
N.  S.,  280 ;  Johnson  v.  Lancashire  and 
Yorkshire  R.  C,  3  C.  P.  D.  499  ;  per 
Patteson,  J.,  Finch  v.  Blount,  7  Car. 
A:  P.  478  ;  and  in  Cook  v.  Hurtle,  8 
Id.  568  ;  Watson  v.  McLean,  E.  B. 
&  E.  76  ;  Reid  v.  Fairbanks,  13  C.  B. 
692. 

(<f)  Franee  T.  Gaudet,  L.  R.  6  Q.  B. 
199,  204. 

(A)  Altaser  v.  Close,  10  M.  &  W. 
576,  584. 

(i)  Primft  facie  in  an  action  for  the 
recovery  of  goods,  the  plaintiff  gets 
their  value;  but  if  the  goods  have 
been  given  up,  that  may  be  taken  into 
account  in  the  reduction  of  damages : 


per  Willes,  J.,  Tamvaco  v.  Simpson, 
19  C.  B.,  X.  S.,  478.  Et  vide,  per 
Pollock,  C.  B.,  Griffiths  v.  Owen,  13 
M.  &  W.  63. 

See  also  Dreyfus  v.  Pei-uvian  Guano 
Co.,  42  Ch.  D.  66.  The  plaintifii 
recovered  by  way  of  damages  for  their , 
loss,  by  being  kept  out  of  the  possession 
of  cargoes,  5  per  cent,  interest  upon  the 
value  of  the  cargoes  do\»Ti  to  the  date 
of  the  judgment.  Affirmed  43  Ch.  D. 
316. 

(k)  Judgm.,  Chinery  v.  Viall,  5  H. 
&  N.  295  ;  cited  and  distinguished  in 
Attack  V.  Bramwell,  3  B.  &  S.  527-529 ; 
Johnson  v.  Stear,  15  C.  B.,  N.  S., 
330 ;  distinguished  in  Swire  v.  Leach, 
18  C.  B.,  N.  S.,  479,  492  ;  vide  per 
Williams,  J.,  Edmondson  v.  Nuttall, 
17  C.  B.,  N.  S.,  292,  293. 

(/)  Armory  v.  Delamirie,  1  Str. 
605  ;  1  Sm.  L.  C,  9th  ed.,  385. 
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insufficient  replevin  bond,  the  reasonable  measure  of 
damages  is  the  amount  of  rent  distrained  for,  together  with 
the  expenses  of  the  distress  (m).  So,  in  an  action  against 
a  solicitor  for  negligence,  damages  should  be  awarded  com- 
mensurate with  the  loss  sustained  (»).  And  in  a  class  of 
cases  alreadj'  noticed,  for  a  mere  breach  of  duty,  nominal — 
*  sometimes  even  substantial — damages  will  be  recoverable  (o). 

"Where   a   company  refused   to   register  a  transferee  of 

shares  who  had  bought  on  the  faith  of  a  certificate  issued 

by  the  company  to  the  transferor,  the  measure  of  damages 

t  was  held  to  be  the  market  price  of  the  shares  at  the  date  of 

the  refusal  to  register  (p). 

It  is,  indeed,  easy  to  suggest  a  state  of  facts  giving  rise 
to  an  action  ex  delicto,  which  would  at  once  present  the  true 
measure  of  damages  to  be  awarded  to  the  complainant,  and 
in  which  no  ground  for  aggravated  damages  beyond  such 
measure  would  exist.  Thus,  in  case  by  a  reversioner  for 
injury  to  his  reversionary  freehold  interest  in  land,  by 
pulling  down  a  house  erected  upon  it,  the  measure  of 
damages  would  be  ascertamed  by  considering  to  what  extent 
the  land  was  lessened  in  value  by  the  wrongful  act  of  the 
defendant  (q).  In  an  action  by  a  tenant  against  his  landlord 
for  selling  goods  under  a  lawful  distress,  but  without  having 
them  properly  appraised,  the  measure  of  damages  was  held 
to  be  the  real  value  of  the  goods   sold,  minus  the  rent 

ue  (?•).     And  the  general  rule  is,  that  where  an  injm-y  has 

en  done  to  land  or  goods,  the  compensation  to  be  awarded 

(m)   Edmonds  v.  Challis,   7    C.   B.  (p)  In  re  Ottos  Kopje  Co.,  (1893)  1 

413.  Ch.  618  (C.  A.). 

(«)  Morffan  t.  Sfehle,  L.  E.  7  Q.  B.  {q)  HosMng  v.  Phillips,  3  Exch.  168 : 

hi ;   Waits  v.  Pm-ter,  3  E.  &  B.  743,  per  Jervis,  C.  J.,  Batteshill  v.  Reed, 

fh\  ;     Workman    v.    Great    Northe^-n  18  C.  B.  713. 
if.  C,  32  L.  J.,  Q.  B.,  279.  (»•)  Knight  v.  Egei-ton,  7  Exch.  407. 

(o)  See  Sande^-s  v.  Stuart,  1  C.  P.  D.  As  to  the  damages  recoverable  for  au 

326  ;  Fray  v.  Voiiles,  1  E.  &  E.  839 ;  illegal  or  irregular  distress,  see  Keen 

Marzetn  v.    Williams,    1    B.    &    Ad.  v.  Priest,  4  H.  &  N.  236,  and  cases 

415;  Holin  v.  Steward,  14  C.  B.  595;  there    cited:    Attack  v.  Bramwell,   3 

C(7Ai7/v.  Z>aj<,-soM,  3  C.  B.,N.  S.,  106,  B.  &  S.  520;    Bennett   v.  Bayes,  5 

120.  H.  &  N.  391. 
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should  be  proportioned  to  the  amount  of  the  plaintiffs 
interest  therein  («). 

To  take  a  different  case — "  Suppose  that  a  horse  has  been 
sold  with  a  fraudulent  warranty,  and  suppose  the  horse  is 
resold  with  knowledge  of  the  defect  which  had  been  fraudu- 
lently concealed,  the  damages  to  be  recovered  would  be  the 
difference  in  the  prices  obtained  at  the  two  sales  "  (t). 

But  although,  as  remarked  by  Lord  Denman,  C.  J.  (m), 
"  it  is  important  to  uphold  the  principle,  that  a  plaintiff  is 
entitled  to  recover,  by  way  of  damages,  all  that  at  the  com- 
mencement of  the  suit  he  has  lost  through  the  wrongful  act 
for  which  the  defendant  is  sued,"  the  rule  here  stated  will 
often  fail  to  guide  us,  with  satisfactory  certainty,  to  a  deter- 
mination of  the  measure  of  damages  in  tort.  If,  for  example, 
in  an  action  for  a  trespass  to  land  and  injury  done  by  tread- 
ing down  the  grass  and  herbage,  the  jury,  in  estimating 
damages,  were  to  be  restricted  to  exactly  the  amount  of  the 
injury  sustained  by  the  plaintiff,  it  would,  in  effect,  be 
placing  a  wrong-doer,  in  many  cases,  upon  precisely  the 
same  footing  as  one  who  enters  with  the  owner's  permission ; 
for  the  lowest  terms  upon  which  the  party  so  entering  could 
have  expected  to  have  obtained  such  permission  would  have 
been,  that  he  should  make  compensation  for  the  full  amount 
of  damage  that  might  be  done  to  the  grass ;  in  other  words, 
it  would  be  putting  an  unlicensed  trespasser  upon  the  same 
footing  as  one  who  entered  with  leave  and  licence  (x).  So, 
in  an  action  against  the  sheriff  for  wrongfully  seizing  the 
plaintiffs  goods,  it  was  remarked  by  Alderson,  B.  {y),  that 

(»)  See  Ttcyman  t.  KnoicUs,  13  C.  B.  (m)  Sutidle  v.  Little,  6  Q.  B.  178. 

222;   BrUrly   v.   Kendall,    17  U.  B.  [x)    Per    Maule,    J.,    Willianu    t. 

937 ;   followed  in   Tonu  v.    Wilson,  4  Currie,  1  C.  B.  847. 

B.  &  S.  458 ;    Turner  v.  Hardcattle,  (y)  Lockley  v.  Pye,  8  M.  &  W.  135. 

11    C.    B.,  N.   S.,   683  ;    Harvey  v.  See  Gillard  v.  Brettan,  8  M.  &  V. 

Poeoek,  11  M.  &  W.  740  ;  Pritchard  bib;   Jraricick  v.  Foulkes,  12 '^l.ii^y. 

V.  Lony,  9  M.  &  W.  666 ;  Badehy  v.  607. 

1'iffuri,  4  E.  &  B.  71  ;  Pell  v.  Shear-  As  to  the  damages  recoverable  in 

man,  10  Exch.  766.  replevin,    see    Gibbs    v.    Cruikshank, 

(0  Per  Bramtcell,  L.  J.,  Waddell  v.  L.  E.  8  C.  P.  454. 
Blockey,  4  Q.  B.  D.  681. 
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juries  have  not  much  compassion  for  trespassers,  and  are 
t  bound  to  "  weigh  in  golden  scales  "  how  much  injury  a 
party  has  sustained  by  a  trespass.  And  on  one  occasion  (z), 
where  the  action  was  for  entering  the  plaintiff's  house,  break- 
ing his  locks,  and  seizing  his  papers,  &c.,  Pratt,  C.  J.,  thus 
forcibly  delivered  himself:  "Damages,"  he  remarked  (a), 
"  are  designed  not  only  as  a  satisfaction  to  the  injured 
person,  but  likewise  as  a  punishment  to  the  guilty,  to  deter 
from  any  such  proceeding  for  the  future,  and  as  a  proof  of 
e  detestation  of  the  jury  to  the  action  itself."  At  all 
events,  without  adopting  literally  the  above  expressions, 
there  can  be  no  doubt  that,  in  actions  for  seduction  (h),  or 
alicious  injuries,  juries  have  been  allowed  to  give  exemp- 
lary, or  what  are  sometimes  called  vindictive  damages,  and 
to  take  all  the  circumstances  into  their  consideration  (c), 
— a  remark  which  seems  applicable  also  to  any  case  in 
which  the  process  of  a  Court  of  justice  has  been  abused,  and 
I  a  gross  outrage  has  been  committed  under  the  forms  of 
law  (d).  So,  if  the  defendant  persists  in  continuing  a  nuis- 
ance erected  upon  land  in  which  plaintiff  has  a  reversionary 
interest,  the  jury  may  give  such  damages  as  may  compel 
him  to  abate  the  nuisance  (e).  Inasmuch,  moreover,  as  it 
is  the  peculiar  provmce  of  the  jury  to  assess  the  damages, 
the  Court  will  not  grant  a  new  trial  on  the  ground  that  the 
amount  awarded  is  insufficient  (/),  or  excessive  (g),  unless 

(z)    Wilkes  Y.    Wood,  19  How.  vSt.  As  to  ^-indictive  damages  against  a 

'.  1153.  carrier  for  refusing  to  take  plaintiff's 

(a)  Id.  1167.  goods,  or  to  carry  them  at  the  ordinary 

{b)  TulUdge  v.  Wade,  3  Wils.  18 ;  rate,   see    Crouch  v.    Great    Northei-n 

Berry  v.  Ba  Costa,  L.  R.  1  C.  P  331 ;  R.  C,  11  Exch.  742,  759. 

Terry  v.  Hutchinson,  L.  R.  3  Q.  B.  {d)  Gregory  v.  Sloivnmn,  1  E.  &  B. 

.599,  603.  360,    370 ;    Buke    of   Brunswick    v. 

B    (c)  Per  Follock,  C.  B.,  Doe  v.  FilUter,  Shwman,  8  C.  B.  317. 

S3  M.  &  "W.  51 ;  Emblen  v.  Myers,  6  {e)  Batteshill  v.  Reed,  18  C.  B.  696. 

H.&N.  54;  ^&c'LorATenterden,C.^.,  (/)  Howard  \.  Barnard,  11  C.  B. 

&a»-sv.  Zyows,  2  Stark.  N.  P.  C.  318;  653;    Apps  v.   Bay,   14  C.  B.  112; 

20  R.  R.  688 ;  per  Lord  EUenborough,  Armytage  v.  Haley,  4  Q.  B.  917 ;  cited 

C.  J.,  Bracegirdle  v.  Orford,  2  M.  &  and  distinguished  in  ^VtcAo^  v.  .SM^ifiVA-, 

8.   77 ;    Beardmore  v.  Carrington,   2  28  L.  J.,   Ex.  4 ;  Kelly  v.  Sherlock, 

"Wils.   244 ;  per  Bowen,  L.  J.,  Whit-  L.  R.  1  Q.  B.  686. 

ham  V.  Kershaw,  16  Q.  B.  D.  p.  618.  (y)  Chambers  v.  OaulJUld,  6  East, 
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they  are  satisfied  that  the  jury  either  have  made  a  com- 
promise  in  awarding  nominal  damages  (h),  or  were  actuated 
by  some  improper  motive  or  proceeded  upon  a  wi-ong  prin- 
ciple in  making  their  assessment,  or  unless  the  damages  are 
80  small  as  to  show  that  they  must  have  omitted  to  take 
into  consideration  some  of  the  elements  of  damage  (i) ;  for 
the  well-known  maxim  is,  Ad  qucestionem  facti  non  respondent 
judices. 

Whether  damages  be  regarded  as  "  a  compensation  an^ 
'  satisfaction  for  some  injury  sustained  (k),  or  as  in  their' 
nature  penal,  so  that  they  may,  in  certain  cases,  be  given 
to  punish  or  to  deter,  and  not  merely  to  compensate  (l),  the 
inquiry,  how  far  a  jury  in  assessing  damages  for  a  tort  may 
properly  take  into  account  the  motive  and  intention  which 
actuated  the  wrong-doer,  is  one  of  much  interest  and  im- 
on  or  portance.  Now,  it  will  at  once  strike  us,  that  there  are  very 
many  tortious  acts  which  suffice  to  entitle  an  aggrieved 
party  to  damages,  without  any  reference  at  all  being  had  to 
the  motive  or  intent  w^hich  may  have  prompted  them  ; 
whilst  other  cases  will  as  readily  suggest  themselves,  in 
which  the  aninnis,  motive,  or  intention  of  the  party  charged 
constitutes  an  essential  element  in,  if  it  be  not  the  very  gist 
and  substance  of,  the  charge  alleged  against  him.  It  is 
clear,  that,  if  a  trespass  be  done  to  my  land,  or  if  my  goods 
are  illegally  withheld  from  me,  or  if  I  sustain  bodily  hurt 
by  reason  of  the  negligence  and  want  of  due  caution  of 


244.  See  Holiti  v.  Stctcard,  14  C.  B. 
695  ;  Beardtiiore  v,  Carrington,  supra, 
n.  (r).  See  also  Praed  t.  Graham,  24 
Q.  B.  D.  53  (C.  A.).  "If  .  .  .  the 
damages  are  so  excessive  that  no 
twelve  men  could  reasonably  have 
given  them,  then  they  ought  to  inter- 
fere with  the  verdict"  (per  Lord  2;»//«-, 
M.  R.,  at  p.  65).  In  actions  for  libel, 
"the  juT}-,  in  assessing  damages,  are 
entitled  to  look  at  the  whole  conduct 
of  the  defendant  from  the  time  the 
libel  was  published  down  to  the  time 


thev  give  their  verdict "  (Id.).  : 

(■/()  Fahey  v.  Stanford,  L.  E.  1^ 
Q.  B.  54.  4 

(0  See  Fhillips  t.  South-W*»*i^ 
R.  C,  4  Q.  B.  D.  406  ;  6  Q.  B.  Di 
78  ;  WilUams  v.  Currie,  1  C.  B.  841;; 
Chilton  V.  London  and  Croydon  B.  Or 
(Exch.),  East.  T.  1848,  reported  Itif 
another  point,  16  M.  &  W.  212.  i 

(A-)  2  Bla.  Com.,  p.  438. 

(V)  Supra,  n.  (c).  Per  Lord  CamdmA 
C.  J.,  2  WUs.  206,  207,  248;  p«] 
Heath,  J.,  5  Taunt.  444.  * 


m 


■ 


IN  ACTIONS   OF  TORT.  977 


another,  I  may  maintain  against  him  an  action  of  tort  to 
support  which  no  evidence  will  be  needed  of  any  malicious 
motive  or  wrongful  intention  on  the  part  of  the  defendant. 
In  an  action  for  trespass  to  land,  the  defendant  pleaded  that 
ihe  had  land  adjoining  plaintiff's  close,  and  upon  it  a  hedge 
I  of  thorns :  that  he  cut  the  thorns,  and  that  they  ipso  invito 
ifell  upon  the  plaintiff's  land,  whereupon  the  defendant 
removed  them  thence  as  soon  as  possible.  Upon  demurrer 
ito  this  plea,  judgment  was  given  for  the  plaintiff  (m)  ;  for, 
lin  a  civil  action  of  this  nature,  "  the  intent  is  immaterial  if 
the  act  done  be  injurious  to  another"  (n). 

We  have  already  seen  that  an  infant  (o)  or  a  lunatic  (p) 
is  civilly  liable  for  his  tortious  act. 

But  although  an  action  ex  delicto  may  sometimes,  in 
strictness,  be  maintainable  for  an  injury  done  unintention- 
ally during  the  prosecution  of  a  lawful  act,  yet,  in  determining 
ithe  amount  of  damages  to  be  awarded  to  a  complainant,  a 
jury  will,  in  general,  doubtless  look  at  all  the  circumstances 
accompanying  the  particular  act  complained  of,  and  amongst 
them  at  the  apparent  animus  of  the  defendant.  It  seems, 
indeed,  just  and  right  that  they  should  do  so,  inasmuch  as 
khe  amount  of  injury  for  which  compensation  is  to  be  given 
will,  in  some  cases,  be  most  materially  affected  by  the 
motive  which  prompted  to  its  commission,  or  by  the  inten- 
tion with  which  it  was  done.  Thus,  in  an  action  ex  delicto 
or  a  trespass  to  the  person,  an  insulting  gesture  accom- 
panying an  act  which,  though  not  attended  with  violence, 
unounts  in  law  to  an  assault,  may  greatly  augment  the 
oental  anxiety  and  injury  caused  thereby ;  and  the  offensive 
demeanor  of  a  defendant,  or  the  rank  and  social  position  of 
_i  plaintiff,  may  properly  be  taken  into  account  in  fixing  the 

■t  I   {m)  Lambert  v.  Besset/,  Sir  T.  Eavm.  Exch.  431 ;  Stead  v.  Andeison,  4  C.  B. 

22.                                                    ■  806 ;  Judgra.,  Rogers  v.  Butt,  13  Moo. 

(«)  Per  Lord  Eemjon,  C.  J.,  Haij-  P.  C.  C.  236. 

"ft  V.  Creasy,  2  East ;   104,  6  R.  E.  ( o)  Ante,  p.  673. 

^0.      See   Simmons   v.  LiUystone,  8  {p)  Ante,  p.  783. 

B.C.L.  8  B 
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damages    which,    in    such    a    case,    should    attend    the 
verdict  (q). 

Again,  wherever  the  gist  of  an  action  ex  delicto  is  7)iaUi 
fides,  fraud,  or  deceit  (/•),  it  is  manifest  that  the  motive  or 
intention  of  the  party  charged  with  want  of  good  faith  i 
with  deceit  is  a  matter  pecuHarly  and  specially  for  investiga- 
tion before  a  jury.  "Whether  particular  facts  do  or  do  not 
in  any  given  case  furnish  evidence  of  fi'aud  in  law  may 
indeed  depend  upon  the  wording  of  an  Act  of  Parliament  (»), 
or  may  have  to  be  determined  by  applying  one  or  other  of 
those  rules  laid  down  in  former  pages  of  this  Work  whereby 
our  law  sometimes  judges  of  and  ascertains  the  intention. 
Cases  of  the  kind  alluded  to,  however,  alike  serve  to  illus- 
trate and  sustain  the  proposition,  that,  in  an  action  ex  delict/), 
our  law  does  not  seldom  regard,  as  most  material,  the  intent 
and  animus  of  the  defendant. 

Lastly,  in  connexion  with  this  inquiry,  it  will  not  be 
controverted,  that,  in  very  many  rights  of  action  founded 
upon  tort  not  involving  malice  or  deceit,  the  intention 
wherewith  an  act  was  done,  and  which  gives  to  such  act 
a  colour  and  a  meaning,  is,  like  any  other  fact,  to  be 
determined  by  the  jury.  Let  us  suppose,  for  instance,  that 
an  action  is  brought  for  the  misappropriation  or  unlawful 
detention  of  a  bill  of  exchange,  and  the  defence  is,  that  the 
bill  was  handed  over  to  the  defendant  as  a  gift ;  the  intention 
with  which  it  was  transferred  to  him  would  necessarily 
become  at  the  trial  the  main,  if  not  the  sole,  subject 
of  inquiry ;  for  a  bill  of  exchange  being  a  chattel,  the  gift 


{q)  See  Merest  v.  Harvey,  5  Taunt. 
442;  16  R.  R.  548;  Price  v.  Severn, 
7  Ring.  316,  319  ;  per  Bosanquct,  J., 
Janifs  V.  CampMl,  6  Car.  &  P.  372; 
per  Ifylet,  J.,  Hell  v.  Midland  Ji.  C, 
10  C.  B.,  N.  S.,  308. 
.  (r)  As  to  the  measure  of  damages  in 
an  action  for  fraud  or  misrepresenta- 
tion, see  TwycroM  v.  Grant,  2  C.  1*.  D. 
469 ;    Waddell  v.  Blockey,  4  Q.  B,  D. 


678. 

(»)  See  per  Lord  Denman,  C.  J., 
JRoitch  V.  Great  Western  i?.  C,  1  Q.  B 
60, 61 ;  per  Park,  J.,  JRaicson  v.  Haigh, 
2  Bing.  104  ;  Thoyts  v.  Hobhn,  7 
£xch.  810.  See  Mutton  v.  CrtUttttU, 
1  E.  &  B.  15;  Yotinff  v.  Jf'aiui,  8 
Exch.  221  ;  Zee  v.  Hart,  11  Exch. 
880  ;  Bell  y.  Simpson,  2  H.  &  N. 
410. 
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would  become   complete   "by   delivery  coupled  with  the 

intention  to  give  "  (t).     "To  pass  the  property  in  a  chattel," 

tsays  Alderson,  B.  (»),  "there  must  be  both  a  gift  and  a 

delivery ;  "    so  that   where  A.  had   possession   of  certain 

silver  plate  belonging  to  B.,  and  B.  said  to  A.,  "  I  will  give 

you  all  the  plate  that  is  mine,"  but  no  actual  delivery  of 

fche  plate  ever  took  place,  the  words  used  were  held  to 

admit  of  literal  signification  merely,  and  to  be  indicative  of 

a  bare  intention  to  give  at  some  future  time  {x).    So,  again, 

wherever  the  animus  revertendi  or  the  animus  cancellandi 

has  to  be   inquired    into,   we   have   additional   instances 

illustrative  of  what  has  just  been  said.     Whenever,  indeed, 

the  intention  with  which  an  act  was  done  becomes  material, 

the  jury  will  have  to  decide  upon  it,  subject,  of  course,  to 

iihe  effect  of  such  legal  presumptions  as  may,  under  the 

circumstances,  apply.     In  a  case  turning  upon  this  point  (y), 

Williams,  J.,  is  reported  to  have  said,  that  "  no  question  of 

liie  intention  of  parties  can  be  a  question  of  law." 

I    Damages,  as  stated  at  p.  718,  are  either  nominal  (z),   Damaiies- 

general  or 

h'neral,  or  special.  *  General '  damages  are  such  as  the  law  special, 
mplies  or  presumes  to  have  accrued  from  the  wrong 
lomplained  of  (a).  '  Special'  damages  are  such  as  really 
ook  place,  and  are  not  implied  by  law;  they  are  either 
uperadded  to  general  damages  arising  from  an  act 
ous  in  itself,  or  are  such  as  arise  from  an  act 
different  and  not  actionable  in  itself,  but  injurious 
nly  in  its  consequences  (b).  Substantial  damages  may  in 
e  cases, — as  in  an  action  against  a  banker  for  not  duly 
lonouring  a  cheque  or  an  acceptance  of  his  customer  (c), 


II L^ 

■•Qiffe 
unly 

UK 


(0  Per  Farke,  B.,  Milnes  v.  Daw-  Sandeis  v.  Stuart,  1  C.  P.  D.  326. 

n.  5  Exch.  948.  (a)  Ante,  pp.  73  et  seq. ;  Cottei-ill  v. 

'■()  4  Exch.  479.  Hobby,  4  B.  &  C.  465. 

x)  Shower  v.  Pilck,  4  Excb.  478.  {b)  1  Chitt.  PL,  7th  ed.,  p.  410. 

>j)  Blyth  V.  De>i)iett,22L.J.  C.  P.  (c)   Roliu  v.  Steward,  14  C.  B.  595. 

■80  :  6'.  C,  13  C.  B.  178.  See  per  Lord  Benmati,  C.  J.,  Rogers 

(-)  See  Hiort  v.  London  and  Xorih-  v.  Spence,  13  M.  &:  W.  581 ;  v.  p.  84. 
''f«te7»  R.  C,  4  Ex.  D.  188,  194  ; 
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or  for  slander  of  a  person  in  the  way  of  his  trade  (d),  or  for 
writing  a  libel  on  a  servant's  character  (e), — be  recovered, 
although  special  damage  be  neither  alleged  nor  proved. 

When,  however,  the  law  does  not,  as  of  course,  imply 
that  the  plaintifif  sustained  damage  by  the  act  complained 
of,  the  resulting  damage  should  be  set  forth  with  par- 
ticularity (/).  And  when  the  damages  sustained  have  not 
necessarily  accrued  from  the  act  complained  of,  and' 
consequently  are  not  implied  by  law,  then,  in  order  toi 
prevent  the  surprise  on  the  defendant  which  might  otherwise 
ensue  at  the  trial,  the  plaintiff  must  in  general  state  the 
particular  damage  which  he  has  suffered,  or  he  will  not  be| 
permitted  to  give  evidence  of  it  (^r).  j 

In  an  action  of  tort,  then,  damages  consequential  on  thej 
tortious  act  complained  of  may  (provided  they  be  not  tod 
remotely  connected  with  it)  be  recovered  {li).  If,  for  instance,} 
a  sheriff  wrongfully  seizes  goods  which  are  afterwards  takenj 
from  him  by  another  wrong-doer,  the  owner  of  the  goodfl 
may  recover  against  the  sheriff  as  special  damage  the  amounn 
necessarily  paid  to  the  second  wrong-doer,  in  order  to  get| 
back  the  goods  (i).  The  decision  in  this  case,  indeed,  may 
clearly  be  supported  without  in  any  way  referring  to  the  legal 
doctrine  as  to  remoteness  of  damage,  inasmuch  as  the  price 
paid  by  the  plaintiff  to  recover  possession  of  his  goods  from 


(d)  Per  Williams,  J.,  14  C.  B.  607  ; 
ante,  p.  8G2. 

{e)  Wennhak  v.  Morgan,  20  Q.  B.  D. 
635. 

(/)  See,  for  instance,  Martin  v. 
Great  Xorthern  R.  C,  16  C.  B.  179. 

(ff)  See  Richardson  v.  Chasen,  10 
Q.  B.  756  ;  Tlwmpson  v.  Wood,  4  Q.  B. 
493. 

(A)  As  exemplifying  the  above  pro- 
position, see  Hopkins  v.  Great  Xortfiein 
R.  C,  2  Q.  B.  D.  224  ;  Fojc/iall  v. 
Barnett,  2  E.  &  B.  928;  MuUett 
T.  Mojton,  L.  R.  1  C.  V.  559;  Collins  r. 
Middle  Level  Comin.,  L.  R.  4  C.  P. 
279;  per   Tindal,    C.   J.,   Corbeit  v. 


Brown,  5  Car.  &  P.  363;  Ewbank 
V.  Nutting,  7  C.  B.  797  ;  Bodley  y\ 
Reynolds,  8  Q.  B.  779:  Moon  VJ 
Raphael,  2  Bing.  N.  C.  310 :  Rowland 
V.  Samuel,  11  Q.  li.  39;  Tindall  T| 
Bell,  11  M.  &AV.  228. 

(/)  Xeene  v.  Dilke,  4  E.xch.  388j 
See  Barrow  v.  Amaud,  8  Q.  B.  595. 

An  action  will  not  lie  against  tliii 
sheriff  for  a  false  return  to  a  writ  ol 
venditioni  exponas,  Levy  v.  Hak,  211 
L.  J.  C.  P.  127— or  for  negligence  ii' 
not  levving  under  a  fi.  fa..  Hobson  v, 
Thellusson,  L.  R.  2  (i.  B.  042,  withmi] 
showing  actual  damage. 
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the  third  party  might  very  fairly  be  taken  by  the  jury  as 
Eiffording  a  true  criterion  of  their  value  (A;)- 

As  regards  the  question,  What  damage  is  too  remote  to  be 
recoverable  in  an  action  of  tort '?  I  must,  to  avoid  repetition, 
refer  to  the  remarks  made  and  cases  formerly  cited  (/) 
touching  remoteness  of  damage  in  actions  founded  upon 
Bontract  (m).  Although  the  general  rule  as  to  this  subject 
IB  clear, — that  the  damage  specifically  claimed  for  must  be 
rach  as  naturally  flowed  from  the  tortious  act  or  conduct 
jomplained  of  [n), — yet,  inasmuch  as  each  case,  raising  a 
juestion  as  to  remoteness  of  damage  ex  delicto,  must 
aecessarily  be  decided  upon  its  own  facts  or  by  analogy 
frith  some  special  precedent,  the  rule  in  question  may  more 
»sily  be  exemplified  than  in  specific  terms  be  qualified 
)r  restricted  (o) . 


II  ^ 


{k)  See  further,  as  to  the  criterion 

hereby  to  measure  damages,  Sanquer 
.  London  and  South- Western  R.  C, 
16  C.  B.  163. 

As  to  damages  in  an  action  for 
aking  goods,  see  Reid  v.  Fairbanks, 
:3  C.  B.  692 ;  Martin  v.  Porter,  5  M. 

W.  351 ;  Wood  v.  Morewood,  3  Q.  B. 
140,  n.  See  also  Morgan  v.  Poivell, 
A.  278 ;  Hitchman  v.  Walton,  4  M. 
k  W.  409,  416 ;  Wild  v.  Holt,  9 
>I.  &  W.  672  ;  Tlwmpson  v.  Pettitt,  10 
I  B.  101;  ante,  Chap.  3.,  s.  2. 

i^  See  also  many  instances  in  which 
ge  would  be  too  remote,  put  by 

ird  Penzance,  in  Simpson  v.  Thomson, 

Vpp.  Cas.  289,  290. 

"()  Ante,  pp.  734  et  seq. 

n)  See,  as  exemplifying  this  pro- 

>ition.   Barber   v.  Zesiter,   7  C.  B., 

S.,  175  ;  Collins  v.  Cave,  4  H.  &:X. 

';  Soey  v.  Felton,  11  C.  B.,  X.  S., 
;    Dixon    V.    Faiccus,    30    L.   J. 

B.  137;  Haddan  v.  Lott,  15  C.  B. 
11 ;  Walker  v.  Goe,  4  H.  &  X.  350  ; 
>•  C,,  3  Id.  385,  and  cases  there  cited; 
i^hton  V.  Hening,  11  Exch.  822; 
f'tchinson  v.   Guion,  5  C.  B.,  X.  S., 

' ;  Thompson  v.  Hopper,  E.  B.  &: 
1038 ;  LumUy  v.  Gye,  cited  ante, 

ik  I.,  Chap.  3;    Flower    v.  Adam, 

Taunt.  314;  11  R.  R.  591 ;  Poivell 


'I 


V.  Salisbury,  2  Y.  &  J.  391;  cited 
Lawrence  v.  Jenkins,  L.  R.  8  Q.  B. 
274  ;  Sneesby  v.  Lancashire  and  York- 
shire  R.  C,  1  Q.  B.  D.  42. 

In  Lock  V.  Ashton,  12  Q.  B.  871, 
one  portion  of  the  damages  claimed  was 
held  not  recoverable,  inasmuch  as  it 
could  not  in  law  have  flowed  directly 
from  the  plaintiff's  act.  See  Fitzjohn 
V.  Mackinder,  9  C.  B.,  X.  S.,  505; 
S.  C,  8  Id.  78  ;  Rlagrave  v.  Rristol 
Waterworks  Co.,  1  H.  &  X.  369. 

(o)  The  doctrine  as  to  remoteness 
of  damage  may  present  itself  under 
various  and  dissimilar  circumstances 
where  a  passenger  by  railway  complains 
of  having  been  unduly  delayed  on  his 
journey.  See  particularly  Le  Blanche 
v.  London  and Xorth-Western  R.  C,  1 
C.  P.  D.  286,  313  ;  Hamlin  v.  London 
and  Xorth-Western  R.  C,  1  H.  k  X. 
408;  Hobbs  v.  London  and  South- 
western R.  C,  L.  R.  10  Q.  B.  Ill, 
117;  Benton  v.  Great  Northern  R.  C, 
5  E.  &  B.  860,  868,  where  Crompton, 
J.,  observed,  "A  public  carrier  of 
goods  must  carrj^  according  to  his  public 
profession;  I  think,  however,  that 
there  has  been  no  decision  that  carriers 
of  passengers  are  under  the  same  obli- 
gation." As  to  the  duty  of  the  com- 
pany to  start  a  train  at  a  particular 
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The  following  remarks  made  by  a  learned  Judge  in  an 
action  ex  contractu  may  perhaps  in  reference  to  torts  also 
be  of  service  to  the  reader,  the  principle  enunciated  applying- 
in  either  case.  *'  The  fact,"  he  says,  "  that  a  binding 
agreement  has  been  arrived  at  does  not  of  itself  create  a 
responsibility  for  all  the  injury  flowing  from  a  breach  of  it : 
the  wrong-doer  is  prima  facie  only  liable  for  the  natural  and 
ordinary  consequences  of  the  breach  ;  but  where  at  the  time 
of  entering  into  the  contract  both  parties  know  and  contem- 
plate that  if  a  breach  of  the  contract  is  committed  some 
injury  will  accrue,  in  addition  to  the  natural  and  ordinary 
consequences  of  the  breach,  the  person  committing  the 
breach  will  be  liable  to  give  compensation  in  damages  upon 
the  occurrence  of  that  injury  ;  and  where  the  contractee 
states  that  he  wants  the  article  agreed  to  be  made  in  order 
to  carry  out  another  contract,  the  contractor,  if  he  commits 
a  breach  in  the  delivery  of  the  article,  is  liable  for  the  loss 
sustained  by  the  contractee,  if  he  becomes  unable  to  carry 
out  that  other  contract"  (ji). 


Having  now  classified  rights  of  action  ex  delicto,  and 
specified  the  ingredients  therein,  it  may  be  well  to  inquire 
in  what  respects  a  tort  differs  from  a  contract  and  from  a 
crime.  A  moment's  reflection  will  suggest  some  important 
points  of  difference  between  a  right  of  action  upon  contract 
and  one  upon  tort.  A  contract  is  founded  upon  consent — 
it  requires  privity,  more  or  less  immediate,  between  the 


time,  see  fft4rttv.  Great  JFeaUmS.C,  per  Lord  Selbome)  as  to  Pou»der  v. 

19  C.  B.,  X.  S.,  310.  Xort/i-EasUrn  It.  C,   (1892)  1  Q.    B. 

As    to    robbery    of    passenger    in  385. 

overcrowded    carnage   and   refusal  of  (/>)  Per  BrauncelL  L.  J-.  HydrtiHiic 

station-master  to  detain  train  to  have  Engineering  Co.  v.  3[cHaffie,  4  Q.  B. 

occupants  of  carriage  searched  see  Cobb  D.  674  ;  and  per  Cotton,  L.  J.,  W- 

V.  Great  JFettein  R.   C.  (1894)  A.  C.  677. 

419,  affirming  S.  C,  (1893)  1  Q.  B.  See  also,  as  to  remoteness  of  damasre, 

459  (C.  A.).   The  damages  were  held  to  Randalls.  Keicson,  2  Q.  B.  D.  102. 
be  too  remote.     See  this  case  (at  p.  423, 
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I  contracting  parties ;  in  reference  to  it  no  inquiry  is,  in 
general,  needed  as  to  the  motive  or  intention  of  the  con- 

I  tractor  when  proved  to  have  committed  a  breach  of 
contract ;  the  measure  of  damages  ex  contractu  is,  under 
ordinary  circumstances,  more  or  less  nearly  determined  by 
the  stipulations  of  the  parties.     To  constitute  a  right  of 

I  action  ex  delicto,  on  the  other  hand,  no  privity  is  needed, 

I  nor  of  course  do  the  parties  consent  ad  idem,  for  a  tort 
is  inflicted  without  or  against  the  consent  of  the  party  who 
sustains  it.     In  tort,  moreover,  the  measure  of  damages  is, 

I  in  general,  by  no  means  strictly  limited,  nor  is  it  capable  of 
being  indicated  with  precision ;  a  wide  discretion  is  there 
allowed  to  the  jury  in  determining  the  proper  amount  of 
compensation  to  be  awarded,  whilst,  in  so  doing,  many 
elements  are  rightly  deemed  material  which  could  not  pro- 
perly affect  the  verdict  in  an  action  purely  of  contract. 
Besides  the  important  differences  thus  pointed  out,  a  com- 
parison of  the  introductory  Chapters  of  Books  II.  and  III. 
herein  contained,  having  reference  to  contracts  and  to  torts, 
will  show,  that  rights  of  action,  founded  respectively  there- 
upon, present  to  our  view,  when  analysed,  wholly  dissimilar 
ingredients,  and  must  therefore,  apart  from  mere  technical 
distinctions,  be  separately  treated  and  considered. 

But  how,  it  may  be   asked,  does  a  tort  differ  from  a    ^^ 
crime?     To  answer  this  question  fully  would,  of  course,^ ^•^a..*^ 
necessitate  the  anticipation  of  what  yet  remains  to  be  said  ^(TX^r^***^ 
in   this  Volume.     I  would,  however,  observe,  that  a  tort 
mainly  differs  from  a  crime  in  this  respect — that  the  former 
II HB  a  violation  of  a  private  right,  whereas  the  latter  is  a 
wrong  done  to  the  imhlic. 

What  doubtless  tends  to  introduce  confusion  and  per- 
plexity into  the  mind  of  one  called  upon  to  draw  the 
distinctions  now  adverted  to  is,  that  sometimes  out  of  the 
same  facts  may  originate  a  right  to  sue  in  contract  or  in 
tort,  or  even  a  right  to  prefer  a  criminal  indictment.     Thus 


w 
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a  forcible  entry  upon  land,  or  an  assault,  is  clearly 
indictable ;  it  will  as  clearly  give  to  the  injured  party  a 
remedy  by  action  ex  delicto.  A  libeller  may,  in  many- 
cases,  be  proceeded  against  either  by  indictment  or  by 
action ;  the  object  of  the  first-mentioned  remedy  being  to 
punish  the  offence  committed  against  the  public,  for  eveiy 
libel  has  a  tendency  to  cause  a  breach  of  the  peace  on  the 
part  of  the  person  libelled, — the  remedy  by  action  being 
with  a  view  to  vindicating  the  character  of  the  plaintiff  and 
compensating  him  in  damages  for  the  injury  sustained. 
Cases  might,  moreover,  easily  be  put  showing  that  a 
transaction  may  involve  a  criminal,  also  a  tortious  element, 
and,  lastly,  a  breach  of  contract ;  so  that  if  the  criminal 
element  be  disregarded,  a  valid  right  of  action  ex  delicto  is 
disclosed;  and  if  the  tortious  ingredient  be  also  rejected,, 
a  remedy  ex  contractu  will  remain  to  the  complainant.  Let* 
us,  for  instance,  suppose  that  a  person  fraudulently  obtains 
goods  under  circumstances  which  would  render  him  liable 
to  be  indicted  by  our  law,  that  he  afterwards  sells  the 
goods  and  receives  the  proceeds  of  their  -sale ;  here  the 
individual  who  wrongfully  possessed  himself  of  the  goods 
would  be  liable  to  an  indictment  for  fraud,  to  an  action 
at  suit  of  the  rightful  owner  for  recovery  of  the  goods- 
or  their  value,  or,  lastly,  to  an  action  for  the  moneyl 
had  and  received  by  defendant,  notice  of  the  criminal 
or  tortious  ingredients  in  the  particular  transaction  being 
waived. 

Without  attempting  just  now  to  enter  further  into  the 
inquiry  before  us  respecting  the  distinction  between  a  tort, 
a  contract,  and  a  crime,  the  following  brief  view  of  the 
subject  may  be  suggested.  The  wisdom  of  ages,  says 
Mr.  J.  Burroughs  has  in  England  established  and  perfected 
a  system  of  law  called  the  common  law  ;  this  law  is  adapted 
to  the  general  regulation  of  the  conduct  of  the  subjects  of 
the  Crown  as  members  of  society ;  its  principles,  if  accurately 
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attended  to,  will  be  found  all  to  point  to  that  end  (q).  Our 
law,  accordingly,  sometimes  allows  the  same  state  of  facts 
to  be  regarded  from  totally  different  points  of  view ;  and 
yet,  on  each  occasion  of  viewing  and  considering  it,  presents 
a  remedy  adapted  to  the  requirements  of  society  or  of  an 
individual,  allowing  the  person  aggrieved,  within  certain 
limits  and  subject  to  certain  restrictions,  to  select  that 
particular  mode  of  procedure  which  he  prefers. 

In   every  action   ex  delicto  it  will  be  found  that  some  "' 
specific   wrong   or    injury   has    been   done,   for   which  it 
is  the   object    of    the    plaintiff   to    enforce    compensation 
or  to  seek  redress  ;    and   "  since  "   (to  use   the  words  of 
ir  W.  Blackstone  (r)  )  "all  wrong  may  be  considered  as 

erely  a  privation  of  right,  the  plain  natural  remedy  for 
every  species  of  wrong  is  the  being  put  in  possession  of  that 
right  whereof  the  party  injured  is  deprived;"  this,  under 
some  circumstances,  being  effected  by  the  re-delivery  or 
restoration  of  the  thing  sued  for  to  its  legal  owner,  in 
others  by  making  the  sufferer  a  pecuniary  satisfaction  in 
damages  for  the  injury  sustained.  As  well,  however,  in  the 
wrongful  abstraction  of  property,  as  in  a  tortious  act  done 
to  it  or  to  its  owner,  ingredients  may  enter  cognisable  solely 
by  our  criminal  law ;  and  hence  it  is  that  these  Commen- 
taries, which  commenced  with  an  examination  of  Legal 
Bights,  and  of  the  component  elements  of  our  common  law, 
;juid  have  since  been  successively  dh-ected  to  the  Law  of 
Contracts  and  of  Torts,  will  properly  terminate  with  an 
■Inquiry  as  to  offences  against  society  punishable  as  Crimes. 

(q)  Deane  v.  Clayton,  7  Taimt.  496  ;  18  E.  E.  553. 
(r)  3  Com.,  p.  116. 


BOOK  IV. 
CRIMINAL    LAW 


CHAPTER  I. 

CRIMINAL    LAW   GENERALLY — ITS   ELEMENTARY  PRINCIPLES. 

Importance       The  extreme  importance  of  a  knowledge  of  our  criminal 

of  a  know- 
ledge of  o«ir  law  will  be  admitted  by  him  who  reflects,  however  cm-sorily, 

cnminal  *'  '  ^ 

^'^-  on   the   well-known  maxim — Ignorantia  juris  quod  qidsque 

Ignorance  of         .  .  »  •        i        •  •  »  i 

law  no  ex-     gcirc  teuetur  neimnem  exciisat.     A  mistake  m  pomt  of  law, 

cuse  for  in- 
fringing it.     which  every  person    of    discretion   not    only   may,  but   is 

bound  and  presumed  to,  know,  affords,  in  criminal  cases,  no 

sort  of  defence  (a) ;  so  that  when  an  offender  is  arraigned 

at  the  bar  of  justice  a  plea  that  he  has  mistaken  the  law, — 

however  much,  if  proved,  it  might  operate  in  mitigation  of 

punishment, — is  one  which  the  Court  will  not  be  at  liberty 

to    entertain    (h).     "  The    law,"   as    remarked    by   high 

authority,  "  is  administered  upon  the  principle,  that  every 

one  must  be  taken  conclusively  to  know  it,  without  proof 

that  he  does  know  it  "  (c). 

2Sik»%i-        ^^^y   further,   our   criminal  law,   whether   common   or 

dependent  upon  statute,  is  imperative  with  reference  to  the 

{a)  4  Bla.  Com., p.  27  ;  Hale,  P.  C,  Milei/,  Russ.  &  Ry.  4.     See  £eff.  v. 

Chap.  6 ;  per  Bearei-oft,    arg.,  R.  v.  Craushaic,  Bell,  C.  C.  303,  316. 
Lean  of  St.  Asaph,   21   How.  St.  Tr.  (c)  Per  Timlal,  C.  J.,  delivering  the 

942  ;   per  Pollock,   0.  B.,    Coopei-  v.  opinion  of  the  majority  of  the  Judges 

Simmons,  7  H.  &  N.  717.  in   M'Xaffhten^s    Case,   10   CI.    &  T. 

(A)  Ex  parte  Barrouet,  Dears!.  51  ;  210. 
R.  V.  E»op,  7  Car.  &  P.  456 ;  R.  v. 


peratively. 
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conduct  of  individuals ;  so  that,  as  will  presently  be  seen,  if 
a  statute  forbids  or  commands  a  thing  to  be  done,  all  acts 
or  omissions  contrary  to  the  prohibition  or  command  of  the 
statute  are  offences  at  common  law,  and  ordinarily  indict- 
able as  such.  In  support  of  what  has  just  been  said,  and 
as  illustrating  the  rule,  that,  whenever  the  law  positively 
forbids  a  thing  to  be  done,  it  becomes  thereupon  ipso  facto 
illegal  to  do  it  ((0,  niay  be  mentioned  Reg.  v.  Woodrow  (e), 
where  a  dealer  in  tobacco,  having  in  his  possession 
adulterated  tobacco,  although  ignorant  of  its  adulteration, 
was  held,  under  a  penal  statute,  liable  to  the  penalties 
imposed  by  the  Act  (/).  Moreover,  constructive  knowledge 
may  under  a  statutory  provision — ex.  gr.,  35  &  36  Vict. 
c.  94,  s.  17 — supply  the  place  of  actual  knowledge  (g). 

The  law,  being  thus  imperative,  cannot  be  called  in 
question,  nor  can  it  be  made  to  bend  in  accordance  with  the 
opinion  or  the  will  of  those  subjected  to  it.  "  There  can 
be  nothing  more  dangerous,"  it  has  been  said  (h),  "  than 
to  allow  the  obligation  to  obey  a  law  to  depend  upon  the 
opinion  entertained  by  individuals  of  its  propriety,  that 
opinion  being  so  liable  to  be  influenced  by  interest, 
prejudice,  and  passion." 

And  again,  it  has  been  said  (?)  that  "  where  any  act 
I  is  by  law  defined  to  be  illegal  and  criminal  every  one  is 

k  punishable  who  voluntarily  does  the  prohibited  act  without 
some  legal  justification  or  excuse,  furnished  by  the  occasion 
and  circumstances,  and  without  regard  to  his  real  motive 
and  intention.  To  hold  that  a  man  should  be  absolved 
11  f  ,lrom  penal  responsibility  merely  because  his  motives  were 
I  benevolent  would  be  to  set  private  opinion  above  the  law." 


(rf)  Per  Ashursi,  J.,  4  T.  R.  457.  611. 

(e)  15  M.  k  W.  404.  {ff)  Bosky  v.  Lar'm,  1  Q.  B.  D.  84, 

(/)  See  also  Lee  v.  Simpson,  3  C.  B.  88  ;  Redgate  v.  Haynes,  Id.  89. 

871 :    recognised  Reade  v.    Conquest,  (A)  Per  Lord  Campbell,  9  CI.  &  F. 

11  C.  B.,  N.  S.,  492  ;  He  Humphreys,  324. 

14  Q.  B.  388  ;  R.  v.  Jones,  2  B.  &  Ad.  (i)  Cr.  L.  Com.,  6th  Rep.,  p.  62. 
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Meaning  of 
word 
"  crime." 


I 


Our  criminal  law  is,  then,  to  be  made  to  bear  alike  and 
equally  on  all,  and  must  be  applied,  in  the  great  majority 
of  cases,  without  paying  heed  to  any  excuse  founded  upon 
ignorance  of  its  precepts  or  disapproval  of  its  provisions. 
All  subjects  and  foreigners  (A:)  within  the  realm  are  alike 
bound  to  obey  the  law,  for  the  law  speaks  to  all  uno  ore  (Q. 

Our  law,  whether  written  or  unwritten,  being  thus 
stringent  in  its  requirements,  let  us  consider  the  conse- 
quences which  follow  on  an  infringement  of  its  ordinances. 

The  word  "  crime''  is  popularly  understood  as  conveying 
the  idea  of  something  done  in  violation  of  law  (/»),  and 
therefore,  it  may  be  presumed,  exposing  the  "  criminal," 
in  some  sort,  to  punishment.  The  technical  meaning  of  the 
words  just  used — "  crime  "  and  "  criminal " — is  sometimes, 
however,  by  no  means  manifest. 

One  test  for  determining  whether  a  particular  act  be 
"  criminal "  was  suggested  by  Erie,  J.  (n).  It  is  afforded 
by  the  nature  of  the  penalty  which  may  be  imposed  for 
doing  it-  Speaking  of  an  offence  against  the  game  laws 
cognisable  at  petty  sessions,  that  learned  Judge  observed — 
"  There  is  one  thing  strongly  indicative  that  this  is  a  crime, 
for,  upon  conviction,  the  offender  may  be  ordered  to  pay  a 
fine,  and  in  default  of  payment  may  be  imprisoned  with 
hard  labour ;  that  punishment  is  one  appropriate  to  a 
proceeding  for  a  '  crime,'  not  to  any  civil  proceeding  ;"  and 
Crompton,  J.,  suggested  that  for  deciding  the  question 
raised  it  was  necessary  to  see  whether  the  fine  was  a  debt 
or  a  punishment,  observing  that  under  the  Act  it  seemed 
to  be  meant  as  a  punishment. 

The  proceeding,  however,  against  the  putative  father 
of  an  illegitimate  child  to  obtain  an  order  of  afliliation  and 
maintenance,  is   a   proceeding  not  in  poenam,  to  punish 


(it)  Ejc  parte  Barronet,  Dearsl.  51 ; 
R.  T.  E»op,  7  Car.  &  P.  456. 
(/)  2  Inst.  184. 
(m)  See  Webst.  Diet,  or  Johns.  Diet. 


ad  voe. 

(m)  CattellY.  Iretoii,  E.  B.  &  E.  91, 
99 ;  27  L.  J.  M.  C.  170. 
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for  a  crime,  but  merely  to  impose  a  pecuniary  obliga- 
[.'tion  (o).  And  "  contracts  illegal,  in  one  sense,  as  being  void 
because  in  restraint  of  trade,  are  not  therefore  necessarily 
criminal "  {}}). 
Further,  in  regard  to  the  legal  meaning  of  the  word 
crime,"  the  following  case  has  been  put : — "  Public  policy 
has,"  from  time  to  time  by  various  enactments,  "  for  the 
protection  of  the  Bank  of  England  against  forgery,  rendered 
Lit  criminal  to  make  paper  bearing  the  same  water-mark  as 
Bank  of  England  notes.  The  making  of  such  paper  is  in 
itself  an  indifferent  act,  but,  inasmuch  as  it  may  afford 
facihties  for  forgery,  the  Legislature  has  on  that  account 
prohibited  the  act "  (q) ;  that  is  to  say,  an  act  in  itself 
indifferent  may  have  impressed  upon  it  a  criminal  character 
by  force  and  virtue  of  the  Statute  Law.  If  this  be  so,  it 
is  evident  that  any  correct  technical  definition  of  the  word 
"crime  "  ought  to  include  and  be  appropriate  in  a  case  like 
that  just  mentioned,  where  nothing  malum  in  se  is  involved 
in  the  act  done.  It  is  indisputable,  on  the  one  hand,  that 
the  quality  of  an  act  may  be  flagitious  (r),  and  yet  the  act 
itself  may  be  dispunishable  (s)  ;  and,  on  the  other  hand, 
that  an  individual,  impelled  to  an  act  by  the  purest 
motives,  may  nevertheless  in  doing  it  violate  the  law  and 
render  himself  amenable  to  its  censures  (0- 

Crimes  are  offences  of  a  imhlic  nature,  i.e.,  such  acts  or 


(o)  Per  Lord  Campbell,  C.  J.,  Reg. 
^T.  Bei-ry,  Bell,  C.  C.  46,  recognised  in 
'  Beg.  y.  Fletcher,  L.  R.  1  C.  C.  320, 
324,  325. 

(/>)  Per  Cockburn,  C.  J.,  Beg.  v. 
l^tainer,  L.  R.  1  C.  C.  234 ;  cf.  per 
[JiOrd  Uahbury,  L.  C,  Mogul  S.  S.  Co. 
McGregoi-  Gow,  (1892)  A.  C.  at 
•p.  39,  also  at  p.  46. 

(?)  Per  Pollock,  C.  B.,  Atkins  t. 
\Kinniei;  4  Exch.  782. 

(>•)  For  instance,  gambling  on  the 
^  Stock  Exchange  through  the  medium 
I  of  time  bargains,  though ' '  demoralizing 
rand  reprehensible,"  is  not  necessarily 
wUegal    nor   punishable  :     Thacker  v. 


Hardy,  4  Q.  B.  D.  685,  688. 

(«)  "  Human  laws  are  made  not  to 
punish  sin,  but  to  prevent  crime  and  . 
mischief :  "  per  Pollock,  C.  B.,  2  H.  & 
C.  526. 

(t)  See,  for  instance,  Reg.  v. 
Sharpe,  Dearsl.  &  B.  160;  Williams 
Y.  Williams,  20  Ch.  D.  663.  Et  vide 
Reg.  V.  Feist,  Dearsl.  &  B.  590.  To 
bum  a  dead  body  instead  of  biirjing  it 
is  not  a  misdemeanor,  unless  it  is  so 
done  as  to  amount  to  a  public  nuisance  : 
Reg.  V.  Price,  12  Q.  B.  D.  247 ;  or  to 
prevent  the  holding  thereon  of  an 
intended  coroner's  inquest:  Reg.  t. 
Stephenson,  13  Q.  B.  D.  331. 
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attempts   as   tend  to  the  prejudice  of  the  community 
"  There  can  be  no  doubt,"  says  Serjt.  Hawkins  (x),  ' 
A  crime  is     that  all  Capital  crimes  whatsoever,  and  also  all  kinds  of 

an  offence 

nature '^"*^  inferior  crimes  of  a  public  nature,  as  misprisions  {y),  and  all 
other  contempts,  all  disturbances  of  the  peace,  all  oppres- 
sions, and  all  other  misdemeanors  whatsoever  of  a  public  evil 
example  against  the  common  law,  may  be  indicted,  but  no 
injuries  of  a  private  nature,  unless  they  some  way  concern 
the  king."  "  Also,"  he  adds,  "  it  seems  to  be  a  good  general 
gi'ound,  that  wherever  a  statute  prohibits  a  matter  of  public 
gi'ievance  to  the  liberties  and  security  of  a  subject,  or  com- 
mands a  matter  of  public  convenience,  as  the  repairing  of  the 
common  streets  of  a  town,  an  offender  agamst  such  statute 
is  punishable  not  only  at  the  suit  of  the  party  aggrieved,  but 
also  by  way  of  indictment  for  his  contempt  of  the  statute  (z), 
unless  such  method  of  proceeding  do  manifestly  appear  to 
be  excluded  by  it." 

The  case  of  Rex  v.  Wlieatley  (a)  may  be  useful  for  refer- 
ence where  difficulty  occurs  in  distinguishing  between 
indictable  offences  and  wrongs  remediable  by  action,  and  as 
exhibiting  clearly  the  test  in  such  cases  applicable.  There 
the  defendant  was  indicted  for  knowingly,  fraudulently,  and 
with  intention  to  deceive  the  prosecutor,  selling  him  beer 
short  of  the  just  measure.  After  a  verdict  of  guilty,  the 
defendant's  counsel  moved  in  arrest  of  judgment,  on  the 
ground  that  the  fact  charged  against  the  defendant  was,  in 
truth,  nothing  more  than  a  mere  breach  of  a  civil  contract, 
not  an  indictable  offence  ;  and  of  this  opinion  was  the  Court, 
Lord  Mansfield,  C.  J.,  observing,  that  the  alleged  offence 
was,  in  truth,  only  "  an  inconvenience  and  injury  to  a  private 


(m)  See  per  Lawrence,  J.,  2  East,  21.  knoweth  of  any  treason  or  felony  and 

(jr)  Hawk.  PI.  Cr.,  Book  II.,  Chap.  concealeth  it: "  3  Inst  36. 

26.  «.  4.  (r)  Reg.    v.    JiucJtatutH,    8   Q.   B. 

ty)  '  Misprision' "properly  signifieth  H83. 

ne;:lect  or  contempt,^'  but  in  law   is  (a)  2  Barr.  1125;  S.  v.  Dunnafe, 

applied  more  parUcularly  "  when  one  Id.  1130. 
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person,"  against  which  he  might  have  guarded  by  due 
Wkution.  "  The  selling  an  unsound  horse  as  and  for  a  sound 
one  is  not  indictable ;  the  buyer  should  be  more  upon  his 
|[uard  :  "  the  offence  that  is  indictable  must  be  such  an  one 
Ip^  concerns  the  public. 

An  indictment  will  only  lie  for  some  wrong  common  to  all 
the  subjects  of  the  Crown,  common  thus  far,  that  it  affects 
them  all,  not  of  necessity  equally,  but  in  some  sense  and  in 
some  degree.  The  distinction  of  public  wrongs  from  private 
— of  crimes  from  civil  injuries — seems  principally  to  consist 
in  this,  that  private  wrongs  "  are  an  infringement  or  privation 
of  the  civil  rights  which  belong  to  individuals,  considered 
merely  as  individuals  "  whilst  pubhc  wrongs  or  crimes  "  are 
a  breach  and  violation  of  the  public  rights  and  duties  due 
to  the  whole  community,  considered  as  a  community  in  its 
social  aggregate  capacity  "  Qj).  Treason,  murder,  and 
robbery,  are  properly  ranked  amongst  crimes,  since,  besides 
the  injury  involved  in  them  to  individuals,  they  strike  at  the 
very  being  of  society,  which  cannot  possibly  subsist  where 
I  acts  of  this  sort  are  suffered  to  escape  with  impunity  (c). 
Many  inferior  offences,  also,  of  a  public  nature  are  indictable. 
And  it  is  material  to  observe,  that  a  crime  will  be  deemed 
of  a  public  nature,  not  merely  where  it  causes  some  hurt, 
damage,  or  inconvenience  to  the  public,  but  also  where  it 
is  "  of  a  public  evil  example."  It  is  an  indictable  offence  for 
a  parent  who  has  the  means  of  supporting  her  child  {d)  to 
neglect  to  provide  sufficient  food  or  necessaries  for  it  (e) 

Ppfliilst  of  very  tender  years  and  unable  to  take  care  of  itself  (/). 
It  is  an  offence  at  common  law  knowingly  to  send  to  market 
for  human  food  meat  which  is  unfit  for  human  food  (f)).  It 
is  at  common  law  indictable  knowingly  to  take  a  glandered 

(6)  4  Bla.  Com.,  p.  5.  (/)  R.  v.  Friend,  Russ.  &  Ry.  90. 

(f)  Id.  ibid.  [g)  Shillito  v.    Thompson,  1  Q.  B. 

{d)  Reg.  v.   Chandler,  Dearsl.  453  ;  D.  12,  14  ;  Ward  v.  Hobbs,  3  Q.  B.  D. 

Reg.  v.  Rtjiand,  L.  R.  1  C.  C.  99.  150;    S.    C,   affirmed  4    App.    Cas. 

[e)  See  Reg.  v.  Shepherd,  L.  &  C.  13. 
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horse  into  a  market,  fair,  or  other  place  of  public  resort,  to 
the  danger  of  the  liege  subjects  of  the  Crown  (/*)•  It  is  by 
the  common  law  of  England  a  nuisance  and  an  indictable 
offence  to  manufacture,  or  to  keep  in  large  quantities,  gun- 
powder or  any  other  explosive  and  inflammable  material 
in  a  town  or  closely  inhabited  place  (i).  And  any  outrage 
upon  public  decency  (k),  as  well  as  against  the  public  peace, 
is  indictable. 

Bearing  in  mind  what  has  been  just  said,  we  may  conclude 
that,  in  general,  a  'crime'  consists  in  some  act  or  combina- 
tion of  acts  involving  a  violation  of  some  right,  or  an 
attempt  to  violate  some  right,  aggravated  by  the  use  of 
force  and  violence  tending  to  a  breach  of  the  peace,  or  by 
the  existence  in  the  mind  of  the  criminal  of  a  fraudulent 
or  malicious  intention  (/).  The  meaning  of  this  word 
Intention—    'intention'   in    connection    with    criminal    law,    is    most 

meaning  of  '  ' 

the  word.  material.  '  Intention '  is,  by  non-professional  writers, 
defined  to  be  the  design,  purpose,  or  fixed  direction  of  the 
mind  to  some  particular  object  (m).  It  is  clearly  distin- 
guishable from  motive,  or  that  which  incites  and  stimulates 
to  action.  The  motive  which  actuated  a  wrong-doer  may 
doubtless  serve  as  a  clue  to  the  intention  ;  the  latter,  how- 
ever, not  the  former,  it  is  which  gives  in  law  the  character 
and  quality  to  an  act.  "  The  intention  to  do  the  act." 
moreover,  *'  exists  for  all  criminal  purposes  where  it  is 
wilfully  done,  although  the  act  itself  was  merely  intended 
as  a  means  of  obtaining  some  ulterior  object  "  (n). 

(h)  Reg.    v.    Henton,    Dearsl.    24.  Elliott,  L.  &  C.  103 ;  Reg.  v.  Thall- 

See  Hill  v.  BalU,  2  H.  &  N.  299  ;  man,  Id.  326  ;  Bradlaugh  v.  Reg.,  3 

Mullett  V.  Mason,  L.  R.  1  C.  P.  659.  Q.  B.  D.  607  ;  Reg.  v.  Clark,  15  Cox, 

(•)  Reg.  V.  Lister,  Dearsl.  &  B.  209.  C.  C.  171. 

(*)  R.  V.  iSedleg,  17  How.  St.  Tr.  (/)  What  is  above  said  is  not  offered 

156,   n. ;    Reg.    v.  Harris,    L.    R.   1  as  a  definition  of  the  word  "crime," 

C.  C.   282  ;  Reg.  v.  Holmes,  Dearsl.  but  rather  as  explanatory  of  its  meau- 

207  ;  Reg.  V.  Webb,  1  Den.  C.  C.  338  ;  ing. 

S.  C,  2  Car.  &  K.  933  ;  Reg.  v.  Saun-  («»)  Webst.  Diet,  ad  yerb.  "  Inten- 

deri,  1  Q.  B.  D.  15 ;  Reg.  v.  Watson,  tion." 
2  Car.  k  K.  936,  n.  {3).     See  Reg.  v.  («)  Cr.  L.  Com.,  4th  Rep.,  p.  15- 
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m  To  illustrate  what  has  been  above  said,  a  man  who  takes 
&  horse  from  the  owner's  stable  without  his  consent  may 
!  intend  to  defraud  him  of  it,  and  fraudulently  to  appropriate 
:  it  for  his  own  benefit ;  in  this  case  he  is  guilty  of  theft : 
he  may  intend  to  use  it  for  some  temporary  occasion  of  his 
own,  and  then  to  return  it  to  the  owner ;  in  this  case  he 
leommits  a  trespass  only.  He  may  take  the  horse  as  a 
distress  for  rent  due  from  its  owner,  in  which  case  he  is 
justified  by  the  law.  In  each  of  these  cases  the  act  done 
is  substantially  the  same ;  the  intention  of  the  person  doing 
it  mainly  determines  whether  it  shall  be  the  subject  of  civil 
or  of  criminal  cognisance,  or  whether  it  be  altogether 
innocent. 

Sometimes,  no  doubt,  as  before  obser\''ed,  the  statute  law 
expressly  declares,  that  such  and  such  acts  shall  be  criminal, 
and  shall  expose  to  punishment  the  individual  convicted  of 
doing  them.  In  these  cases  any  inquiry  as  to  the  intent 
which  actuated  the  party  charged  would,  unless  with  a  view 
to  a  mitigation  of  punishment,  be  immaterial  (o).  So,  too, 
where  a  person  was  indicted  under  8  &  9  Vict.  c.  100, 
SB.  44  (p),  90,  for  receiving  two  or  more  lunatics  into  a  house 
not  duly  licensed  or  registered,  it  was  held  to  be  immaterial 
that  she  honestly  believed  the  patients  to  be  in  fact  not 
insane  (q). 

Sometimes  a  particular  act  is  declared  by  the  legislature 
to  be  prima  facie  criminal,  so  as  to  cast  upon  the  party 
ieonvicted  of  having  done  it  the  onus  of  proving  that  his 
intent  was  innocent.  In  much  the  larger  class  of  cases  the 
intent  of  the  actor  is  material,  and,  to  ensure  conviction, 

(o)  See  Hudson,  app.,  J/" 'i?«e,  resp. ,  See  53  Vict.  c.  o,  s.  315. 
4  B.  &  S.  585.     As  to  a  "wilful"  {q)  Reg.  v.  Bnhop,  14  Cox,  C.  C. 

trespass,    see    Fottlger    v.    Steadman,  404.     So,  too,  knowledge  of  the  con- 

L.  R.  8  Q.  B.  65.  dition  of  the  person  served  is  not  ne- 

The  effect  of  intent  on  the  quality  of  cessary  to  constitute  an  offence  against 

II  act  was  much  discussed  in  Att.-Gen.  35  k  36  Vict.  c.  94,  s.  13,  which  forbids 

> .  SiUem,  2  H.  &  C.  431  ;  S.  C,  10  the   sale   of  intt)xicating  liquor  to  a 

H.  L.  Ca.  704.  drunken  person :  Cundy,  app.,  Le  Coeq, 

{p)  Now  repealed,  but  re-enacted.  resp.,  13  Q.  B.  D.  207. 

B.C.L.  3  S 
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Malice- 
wbat. 


I 


must  satisfactorily  be  proved  on  the  part  of  the  prosecu- 
tion (r).  It  was,  indeed,  laid  down  by  Lord  Mansfield,  as 
generally  true  (s),  that  where  an  act  in  itself  indifferent,  if  ■ 
done  with  a  particular  intent,  becomes  criminal,  there  the 
intent  must  be  proved  and  found  by  the  jury ;  but  where 
the  act  is  in  itself  unlawful,  the  proof  of  justification  or 
excuse  lies  on  the  defendant,  and,  in  failure  thereof,  the 
law  implies  a  criminal  intent. 

A  guilty  mind  (t)  or  knowledge  (u),  however,  is,  in  general, 
essential  to  the  legal  conception  of  crime.  In  what,  then, 
it  may  be  asked,  does  the  mens  rea  consist  {x)  ?  It  would 
seem  to  include,  1st,  every  case  of  intentional  or  voluntary 
wrong,  where  the  mind  is  actively  in  fault ;  2ndly,  cases 
where  the  mind  is  as  it  were  passively  to  blame,  as  where 
hurt  or  damage  results  from  want  of  exercising  sufficient 
caution  (?/).  With  reference  to  each  of  these  classes  of 
cases,  a  few  remarks  may  here  be  offered. 

As  regards  the  former  class  of  cases,  where  the  mind  is 
actively  in  fault,  we  may  infer,  from  what  was  said  at  a 
former  page  {z),  that  there  are  two  kinds  of  "  malice,"  by 
either  of  which  an  offender  may  be  actuated :  malice  in 
fact,  where  he  acted  from  "  a  motive  of  actual  ill-will  and 
a  design  to  injure ;  "  and  malice  in  law,  which  consists  in 


(»•)  "Generally  speaking,  where  an 
oifence  cannot  be  committed  unless  the 
mind  goes  along  with  the  act,  the  act 
alone  is  not  sufficient  to  render  the 
party  liable  : "  per  Pollock,  C.  B.,  5 
H.  &  N.  84.  See  Reg.  v.  Sleep,  L.  & 
C.  44  ;  Reg.  v,  Ingham,  Bell,  C.  C. 
181 ;  Bowman  v.  Blyth,  7  E.  &:  B.  26, 
43.  Et  vide  per  King,  C.  J.,  R.  v. 
Woodburue,  16  How.  St.  Tr.  79. 

See  Reg.  v.  Bailey,  Dearsl.  244,  with 
which  compare  Reg.  v.  Oldham,  2  Den. 
C.  C.  472. 

(«)  R.  V.  Woodfall,  5  Burr.  2667. 

(<)  See,  e.x.  gr.,  Reg.  v.  Thomas,  L. 
&  C.  313  ;  Aberdare  Local  Board  v. 
Hammett,  L.  R.  10  Q.  B.  162. 

(m)  See  Core,  app.,  James,  resp., 
L.   E.    7  Q.   B.    135;  Davies,  app., 


Harreg,  resp.,  L.  R.  9  Q.  B.  433; 
Mullim,  app.,  Collins,  resp.,  L.  R.  9 
Q.  B.  292  ;  discussed  in  Somerset  \, 
Hart,  12  Q.  B.  D.  360  ;  distinguished, 
Bond  V.  £vans,  21  Q.  B.  D.  249; 
approved,  Somerset  v.  Wade,  (1894)  1 
Q.  B.  674  (where  Bond  v.  Eratu  i« 
explained)  ;  Xickols  v.  Hall,  L.  R.  8 
C.  P.  322;  cited  in  Dickenson  v. 
FUtchfi;  L.  R.  9  C.  P.  1,  6 ;  Fits- 
Patrick,  app.,  Kelly,  resp.,  L.  R.  8 
Q.  B.  337 ;  Reg.  v.  Harrey,  L.  B.  1 
C.  C.  284  ;  Gibson,  app.,  Barton,  resp., 
L.  R.  10  Q.  B.  329. 

[x)  See  particularly  Reg.  v.  Prince, 
L.  R.  2  C.  C.  154. 

(y)  Cr.  L.  Com.,  7th  Rep.,  p.  22. 

(i)  Ante,  p.  836. 
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"the  wilful  doing  of  a  prohibited  or  injurious  act  without 
lawful  excuse"  (a).  The  legal  import  of  the  word  "malice" 
differs,  indeed,  somewhat  fi-om  its  acceptation  in  common 
conversation.  It  is  not,  as  in  ordinary  speech,  an  expression 
merely  denoting  the  existence  of  hatred  or  ill-will  to  an 
individual,  but  may  mean  any  wicked  or  mischievous 
intention  of  the  mind  (b). 
It  can  scarcely  be  necessary  to  add,  that  where  the  mind  ^here  mind 

•^  "^  IS  actively 

is  actively  in  fault  it  will  make  no  difference  in  the  criminal  '"^  ^'■^^ 
quality  of  the  act  done  whether  the  offender  do  it  directly 
with  his  own  hand,  or  indirectly  by  some  other  means  (c). 
I  If  poison  be  administered  through  the  medium  of  an 
innocent  agent,  the  prime  mover  is  criminally  respon- 
sible (d).  And  if  a  man  employ  a  conscious  or  unconscious 
agent  to  commit  an  offence  in  this  country,  he  may  be 
amenable  to  the  laws  of  England,  although  he  was  at  the 
time  living  out  of  the  jurisdiction  of  our  Courts  (e). 
In  the  latter  of  the  two  classes  of  cases  above  alluded  to,  where  mind 

'    IS  passively 

viz.,  where  the  mind  is  passively  to  blame,  criminality  af'*"'^ 
would  seem  to  consist  in  the  icilfidly  (/)  incurring  the  risk 
of  causing  loss  or  suffering  to  others.  If  the  doer  of  an 
act  know  or  believe  that  an  evil  consequence  will  result 
therefrom,  he  is  just  as  culpable  as  if  he  had  acted  with  the 
most  direct  intention  to  injure.  If  a  person  take  upon 
himself  to  administer  drugs  being  ignorant  of  their 
probable  effects,  and  thus  cause  the  death  of  another,  he 
will  be  guilty  of  culpable,  i.e.,  criminal  negligence. 

(o)  Cr.  L.  Com.,  6th  Rep.,  p.  52  ;  C.  C.  93  ;  R.  v.  Cooke,  8  Car.  &  V. 

^eTLittledale,i.,M'Fherson\.  Daniels,  582;  R.   v.   Farrington,   R.    &    'Bs. 

10  B.  &  C.  272.  207  ;  Reg.  v.  Latimei;   17  Q.  B.  D. 

"A  man  acts  maliciously  when  he  359. 
^^■ilfullJ•  does  that  which  he  knows  will  (<■)  Per  Jei-vU,  C.  J.,  Reg.  v.  Wihon, 

injure  another  in  person  or  property:  "  Dearsl.  &  B.   128;  Reg.  v.  Butcher, 

per  Blackburn,  J.,   Reg.  v.  Ward,  L.  Bell,  C.  C.  6. 

R.  ICC.  360.    SeeReg.y.Fembliton,  {d)  Cr.  L.  Com.,  7th  Rep.,  p.  30; 

L.  R.  2  C.  C.  119 ;  distinguished  in  Reg.  v.  Michael,  2  Moo.  C.  C.  120. 
Reg.  \.  Latimer,   17  Q.  B.   D.   359 ;  {e)  Per  Lord  Campbell,  C.  J.,  Reg. 

lieg.  V.  Child,  L.  R.  1  C.  C.  307.  v.  Garrett,  Dearsl.  241. 

lb)  See  per  Best,  J.,  R.  v.  Harvey,  (/)  This  word  may  mean  "wan- 

-  B.  &  C.  268;  R.  v.   Htmt,   Moo.  tonly"  or   "causelessly:"    Smith  t. 
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Intention — 
bow  prov- 
able. 


A  wrong  intent,  then,  or  something  tantamount  thereto, 
being  ordinarily  an  essential  element  in  crime,  how  is  this 
intention  to  be  proved?  A  jury  is  justified  in  inferring  the 
intent  from  overt  acts,  because  every  man,  as  well  in  criminal 
as  in  civil  (</)  procedure,  must  be  taken  to  have  intended 
that  which  is  the  necessary  or  natural  consequence  of  his 
act.  It  is  an  universal  principle,  that,  "  when  a  man  is 
charged  with  doing  an  act  of  which  the  probable  conse- 
quence may  be  highly  injurious,  the  intention  is  an 
inference  of  law  resulting  from  the  doing  the  act"  {h). 
Thus  where  the  defendant  was  indicted  for  a  nuisance, 
and  it  was  on  his  behalf  contended,  that,  to  render  him 
liable,  it  must  be  his  object  to  create  a  nuisance,  or  else 
that  that  must  be  the  necessary  and  inevitable  result  of 
his  act,  Littledale,  J.,  answered,  "If  it  be  the  probable 
consequence  of  his  act,  he  is  answerable,  as  if  it  were  his 
actual  object.  If  the  experience  of  mankind  must  lead 
any  one  to  expect  the  result,  he  will  be  answerable  for 
it  "  (i).  And  similarly,  if  there  be  an  infraction  of  the  law 
by  publishing  obscene  matter,  the  intention  to  break  the 
law  must  be  inferred,  and  the  criminal  character  of  the 
publication  is  not  affected  or  qualified  by  there  having 
been  some  ulterior  object  in  view  (which  was  the  immediate 
and  primary  object  of  the  defendant)  of  an  innocent  and 
honest  character  (k). 

The  rule  just  stated  as  to  proof  of  intention,  which  is  of 
much  importance  in  criminal  cases,  is  well  illustrated  by 


Jiarnham,  1  Ex.  D.  419,  423,  424. 
See  JFalker  v.  Mortur,  1  Q.  B.  D.  4  ; 
Jiecf.  V.  Martin,  8  Q.  B.  D.  54. 

iff)  Per  Cresswell,  J.,  12  C.  B.  98 ; 
per  Jet-rin,  C.  J.,  Id.  103,  cited  arg., 
8  E.\ch.  229. 

(/.)  I'cT  Lord  Fllenboroufffi,  C.  J.,  R. 
V.  Diron,  3  M.  &  S.  15  ;  15  R.  R.  381  ; 
S.  V.  Philip,  1  Moo.  C.  C.  263,  274  ; 
Keff.  V.  mil,  8  Car.  &  P.  274 ;  Ji.  v. 
Sheppard,  Russ.  &  Rjr.  169  ;  i?.  v.  Mazu- 
gora.  Id.  291 ;  per  Lord  Campbell,  9 


CI.  &  F.  321. 

(i)  R.  V.  Moore,  3  B.  &  Ad.  184, 
188 ;  cited  per  Blackburn,  J.,  Hai^h 
V.  Town  Council  of  Sheffield,  L.  R.  10 
Q.  B.  107 ;  per  Littledale,  J.,  Re^-  v. 
Lorett,  9  Car.  &  P.  466.  Cf.  also  B»9. 
V.  Seine,  16  C.  C.  C.  311,  at  p.  312. 

[k)  Reg.  v.  Hicklin,  L.  R.  3  a  B. 
360,  370  ;  followed  in  Steele  v.  Brm- 
nan,  L.  R.  7  C.  P.  261 ;  and  cited  in 
Reg.  V.  Riince,  L.  R.  2  C.  C.  164. 
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Mr.  Starkie  (l),  who  remarks,  that,  in  estimating  the  real 
itention  of  an  accused  person,  all  the  surrounding  facts 
and  circumstances  of  the  case  must  be  carefully  examined : 
ex.  </?•.,  on  a  trial  for  murder,  the  nature  of  the  instrument 
uaed,  and  the  part  of  the  body  of  the  deceased  on  which 
the  wound  was  inflicted,  must  especially  be  taken  into  con- 
sideration in  determining  the  precise  nature  and  quality  of 
the  offence  ;  and  this  must  be  done  in  accordance  with 
what  that  learned  writer  describes  as  '*  the  plain  and 
fundamental  rule  that  a  man's  motives  and  intentions  are 
to  be  inferred  from  the  means  which  he  uses,  and  the  acts 
which  he  does."  In  Rex  v.  Farrington  (in),  the  prisoner 
was  indicted,  under  a  repealed  statute,  for  setting  fire  to  a 
mill  with  intent  to  injure  the  occupier  thereof ;  and,  after 
a  verdict  of  guilty,  sentence  was  respited,  a  doubt  being 
entertained  whether  it  was  not  requisite  to  give  in  evidence 
some  fact,  other  than  the  mere  act  of  setting  fire  to  the 
mill,  from  which  an  intent  to  injure  some  one  might  be 
inferred  ;  the  conviction,  however,  in  this  case,  was  held 
to  have  been  right,  because  "  a  party  who  does  an  act  wil- 
fully necessarily,"  in  legal  contemplation,  "  intends  that 
which  must  be  the  consequence  of  the  act  "  {n). 

Mere  intention,  nevertheless,  however  criminal,  cannot  yo"not*°' 
render  the  person   entertaining  it  amenable   to  law  (o) ;  by^*^ 
some  outward  overt  act  coupled  with  a  wilful  disposition  or 
culpable  negligence  is  essential  to  fill  out  the  legal  con- 
iception  of  a  crime.     Hence  it  is  necessary  to  distinguish 
l^etween  a  bare  intention  and  an  attempt  (p),  in  which  an  ^^/*^^* 

(l)  Evid.,  3rded.,  vol.  2.  p.  692.  not  punishable  in  our    law:"    arg., 

(*w)  Euss.  &  Ry.  207.  Ifales  v.  Fetit,  Plowd.  2.59  a. 

(«)  Et  vide  per  Bayley,  J.,  R.  v.  {p)  See  Ho/lotccti/  v.  Jieff.,  17  Q.  B. 

Harrei/,  2  B.  &  C.  261 ;  per  Holroyd,  317.     An  "  attempt  "  is  an  '  abortive 

J.,  Id.  267 ;  per   Lord  Ellenborough,  or    frustrated    effort.'     See    Rc(j.    v, 

C.  J.,  JVeittow  V.  C/w«</«-,7East,  143;  Brown,    10   Q.   B.    D.    Zi\;Reg.y. 

Reg.  V.  Martin,  8  Q.  B.  D.  54 ;  Reg.  Bucktcorth,   (1892)  2  Q.  B.  83,  over- 

V.  HalMmj,  38  W.  R.  256  ;  Reg.  v.  ruling  Reg.  v.  fit.  George,  9  Car.  &  P. 

Seme,  16  C.  C.  C.  311.  483,  and  doubting  Reg.  v.  Lewis,  lb. 

(o)  "  The  imagination  of  the  mind  523. 
to  do  wrong,  without  an  act  done,  is 
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act  is  superadded  to  the  intention.  An  attempt  merglyjo 
commit  a  crime  may  be  indictable  (q).  "  So  long,"  says 
Lord  Mansfield  in  Rex  t.  Scofield  (r),  "  as  an  act  rests  in 
bare  intention,  it  is  not  punishable  by  our  laws ;  but 
immediately  when  an  act  is  done  the  law  judges,  not  only 
of  the  act  done,  but  of  the  intent  with  which  it  is  done ; 
and  if  it  is  coupled  with  an  unlawful  and  malicious  intent, 
though  the  act  itself  would  otherwise  have  been  innocent, 
the  intent  being  criminal,  the  act  becomes  criminal  and 
punishable  "  (s).  _ 

In  Rex  V.  Higgins  (t),  the  act  of  soliciting  and  inciting  a 
servant  to  steal  his  master's  goods  was  held  to  be  indictable, 
for  "  the  solicitation  is  an  act."  In  unison  also  with  the 
principle  before  us,  it  has  been  held,  that  "  the  mere 
possession  of  obscene  and  indecent  prints  is  not  indictable, 
because  the  law  will  not  take  notice  of  an  intent  without  an 
act,"  and  possession  is  not  an  act ;  but  the  procuring  of 
such  prints  with  intent  to  publish  them  is  indictable,  being 
an  act  done,  sc.  the  first  step  towards  the  committing  the 
serious  offence  of  publishing  obscene  prints  (u).  To  define 
what  is  and  what  is  not  such  an  act  done  in  furtherance  of 
a  criminal  intent  as  will  constitute  an  offence  would  be 
difficult  or  impossible,  but  it  may  safely  be  affirmed  that 
an  attempt  at  committing  an  indictable  offence  is  not  an 
indictable  attempt  unless  it  is  an  act  directly  approximating 
to  the  commission  of  the  offence  {x). 

But  though  "  it  is  a  principle  of  natural  justice  and  of 


1 


[q)  See-ifi7rT7-e*m«H<w^:K&  C. 
WQ.^  Jieg.  V.  Ferguson,  Dearsl. 
'^ff.  V.  Marsh,  1  Den.  C.  C.  505. 

An  attempt  to  commit  suicide  is 
dictable  at  common  law :  Beg.  v.  But^ 
gesa,  L.  k  C.  258.  ^ 

(r)  CaUjJflVWar'        ' 

i»)-InT^.  V.  Collint,  L.  &  C.  471, 
it  was  held  that  an  attempt  can  only  be 
when  there  is  such  a  beginning  as  if 
uninterrupted  would  end  in  the  com- 
pletion of  the  act.     This  was,  however, 


overruled  in  Beg.  v.  Brou-n,  24  Q.  B.  D. 
357.  See  also  Beg.  v.  King,  61  L.  J. 
M.  C.  116. 

(<)  2  East,  5 ;  6  R.  R.  358 ;  Stg. 
V.  Giegory,  L.  R.  1  C.  C.  77  ;  Jf.  v. 
Vaughan,  4  Burr.  2494. 

(m)  DugdaU  v.  Beg.,  1  E.  k  B.  485. 
439.  See  B.  v.  Heath,  Kuss.  &  By. 
184 ;  B.  V.  Fuller,  Id.  308. 

(x)  Per  Parke,  B.,  Beg.  v.  BobtrU, 
Dearsl.  539,  551,  following  Beg.  v. 
Fagleton,  Id.  376,  515,  525,  538. 
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I A  our  law,  that  actus  non  facit  reum  nisi  mens  sit  rea  (t/), — 
the  intent  and  the  act  must  both  concur  to  constitute  the 
crime  "  (z), — we  may  conclude  that,  where  no  evil  effect 
whatever  is  produced,  criminal  endeavours,  evidenced  by 
manifest  overt  acts,  are  and  ought  justly  to  be  punishable. 
And,  this  being  so,  little  difficulty  need  be  felt  in  regard  to 

I  another  important  class  of  cases,  viz.,  where  some  mistake 
is  made  in  carrying  out  the  criminal  design,  so  that  it 
eauses  results  not  intended  nor  anticipated  by  the  actor. 
Suppose,  for  instance,  that  a  mistake  is  made  in  respect  of 
the  person  at  whom  the  crime  is  levelled,  as  where  the 
offender  shoots  at  A.  supposing  he  is  shooting  at  B.  It  is 
clear  that  the  difference  of  persons  can  make  none  in  the 
quality  or  magnitude  of  the  offence  or  in  the  amount  of 
punishment  due  to  it.  The  crime  here  consists  in  the 
wilful  doing  of  a  prohibited  act — the  act  of  shooting  at  A. 
was  wilful,  although  the  offender  mistook  him  for  another  (a). 
A  like  remark  also  is  applicable  where,  through  accident 
or  the  mistake  of  a  party  not  privy  to  the  criminal  design, 
the  mischief  falls  either  on  a  person  not  intended,  or  on 
the  party  intended,  but  in  a  manner  different  from  that 
intended  {h).  In  cases  such  as  the  foregoing,  the  act  done 
is  prima  facie  criminal,  and  the  mind  of  the  party  doing  it 
or  planning  it  is  criminal,  and,  consequently,  justice  requires 
that  the  amount  of  punishment  assignable  for  such  act 
should  be  unaffected  by  the  accident  which  affected  the 
result. 

From  the  general  principle  already  illustrated — that  our  capadty  ^ 
criminal  law  looks  mainly  to  the  intention  which  actuated  crime, 
the    accused, — important   consequences    flow.      The    very 

(y)  Upon  this  maxim  Mr.  Erskine  (a)  See  Heff.  v.  Smith,  Dearsl.  559, 

delighted  to  expatiate :  see  21   How.  cited  per  Blackhiiriie,  J.,  1  Q.  B.  D. 

St.  Tr.  594,   921;  27   Id.  660,   661.  355;  £eff.  v.  Fretwell,!,.  &  C.  U3. 

See,  however,  per  Stephen,  J.,  Cundi/,  {b}  Cr.  L.  Com.,  7th  Hep.,  p.  27 ; 

app.,  lecocg,  resp.,  13  Q.  B.  D.  207.  per  Fark,  J.,  R.  v.  Connor,  7  Car.  & 

{;)  Per  Lord  Kenyan,  C.  J.,  Fowler  P.  438. 
V.  Fadfjet,  7  T.  R.  514 ;  4  R.  R.  511. 
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statement  of  this  proposition  implies  a  presumption  that 
the  individual,  whom  it  is  sought  to  bring  within  the  opera- 
tion of  the  law,  has  mental  capacity,  is  a  free  agent,  and . 
possesses  the  power  of  electing  to  abstain  from  what  is 
forbidden  rather  than  suffer  the  consequences  of  offending ; 
our  criminal  law  declines  therefore  to  punish  where  a  party, 
from  want  of  understanding  or  mental  disease,  is  either 
unconscious  of  what  he  does  or  ignorant  of  the  nature  and 
moral  quality  of  his  act.  Hence  the  exemption  from 
criminal  responsibility  of  lunatics  and  children  of  very 
tender  years. 

Neither  does  our  law  ordinarily  inflict  its  penalties  where 
a  party  is,  against  his  will,  compelled  to  do  a  wrongful  act, 
inasmuch  as  the  dread  of  future  penalties  cannot  be  expected 
to  prevail  against  the  certainty  of  present  suffering.  Hence 
the  doctrine  that  duress  will  in  some  cases  excuse  an  act 
criminal  per  se,  as  when  committed  by  a  feme  covert  subpo- 
testate  viri.  Further  the  principle  upon  which  om'  criminal 
law  acts  is  inapphcable  where  hurt  or  damage  results  from 
innocent  mistake  or  ine\'itable  accident,  which  could  not 
have  been  foreseen  or  avoided,  for  here  no  blame  of  any 
kind  is  justly  attributable  to  the  author  of  the  injury 
done  or  calamity  occasioned.  Of  the  particular  class  of 
cases  now  adverted  to,  homicide  by  misadventure  pre- 
sents a  familiar  instance.  Again,  where  an  individual  in 
the  performance  of  his  official  duties,  as  the  sheriff  or 
the  gaoler,  is  required  to  inflict  punishment,  he  may  be 
deemed  to  stand  excused  as  not  being  a  free  agent,  but  \  | 
rather  a  passive  instrument  to  carry  out  the  law,  and 
blameless  by  virtue  of  the  maxim  Quod  necessitas  cogit, 
excusat. 

In  any  of  the  cases  just  specified,  a  criminal  intention,  in 
the  full  sense  of  that  term,  is  wanting,  and  therefore  the 
act  done  is  deficient  in  that  particular  quality  or  ingredient 
which  is  necessary  to  constitute  a  crime.     The  aim  and 
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object,  moreover,  of  punishment  is  to  deter  (c),  and  it 
obviously  will  not  be  effectual  to  deter  those  who,  being 
similarly  circumstanced  with  the  accused  individual,  either 
•cannot,  through  lack  of  understanding,  appreciate  its 
meaning  and  nature,  or,  being  coerced  by  some  overruling 
influence,  are  insensible  to  its  terrors. 

Neither,  by  parity  of  reasoning,  will  punishment  in  any 
of  the  cases  supposed  deter  the  criminal  himself  from  again 
offending.  Lunatics,  infants,  and  femes  coverts  are,  then, 
1  in  many  cases  held  irresponsible  and  dispunishable  for  acts 
prima  facie  criminal  done  by  them.  Eestricting  my 
remarks  in  regard  to  the  capacity  to  commit  crime  almost 
wholly  to  the  three  classes  of  persons  here  indicated,  I  will 
first  inquire  to  what  extent  and  under  what  circumstances 
mental  derangement  or  insanity  may  excuse  from  the 
ordinary  consequences  of  crime.     Now,  Mr.  Erskine,  in  his   xon  compo« 

ineuti!! — 

argument  in  HadfielcVs  case  (d),  thus  forcibly  states  the  whenheid 
elementary  principles  which  are  here  to  guide  us.  "  It  is  "'*''«• 
agreed,"  he  says,  "  by  all  jurists,  and  is  established  by  the 
law  of  this  and  every  other  country,  that  it  is  the  reason  of 
1  man  which  makes  him  accountable  for  his  actions,  and  that 
the  deprivation  of  reason  acquits  him  of  crime.  Neither  in 
civil  nor  in  criminal  cases,  however,  will  our  law,  provided 
a  man  be  compos  mentis,  measure  the  degree  of  his  capacity. 
A  weak  man,  albeit  much  below  the  ordinary  standard  of 
human  intellect,  is  bound  by  his  contracts,  may  exercise 
dominion  over  his  property,  and  is  responsible  for  his 
I  crimes.  From  such  responsibility  he  alone  is  emancipated 
who  is,  in  the  language  of  our  law,  non  compos  mentis  (e), 

(c)  The  end  of  punishment  is  to  pre-  v.  Burton,  3  Fost.  &  F.  772  ;  Reg.  v. 
vent  the  criminal  from  doing  further  Vyse,  Id.  247 ;  per  Maiile,  J.,  Reg.  v. 
injury  to  society,  and  to  prevent  others  Higginson,  1  Car.  &  K.  130;  per  Pol- 
irom'  committing  the  like  offence:  lock,  C.  B.,  CHft  v.  Schwabe,  3  C.  B. 
Beccar.  Cr.,  Chap.  12.  478  ;  BorradaUe  v.  ITuntei;  5   M.   & 

[d)  27  How.  St.  Tr.  1309,  1310.  Gr    639.     And  see  Dorniay  v.  liorra- 
(«)  See  per  Erskine,  arg.,  in  Had-       daile,  o  C.  B.  380;    S.  C,  16  L.  J. 

JiekVs    case,    above    cited ;    per    Lord       Chanc.  337. 
Craiiworth,  C,  6  H.  L.  Ca.  45 ;  Reg. 
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The  main  inquiry  before  us,  accordingly,  is  this : — What 
may,  in  connection  with  criminal  law,  be  the  meaning  and 
significance  of  the  phrase  just  used  ?  what  is  that  kind  or 
species  of  insanity  which  exempts  from  punishment  on  the 
ground  that  its  existence  is  inconsistent  with  the  criminal 
intent  ?  Clearly  it  is  not  every  degree  of  insanity  which 
suffices  for  this  purpose.  Many  men  of  general  ability  are 
upon  some  one  topic  insane,  provided  their  opinions  be 
tested  by  those  entertained  by  the  world  at  large.  One 
labouring  under  the  grossest  delusions  may  for  many  pur- 
poses be  treated  and  held  accomitable,  as  if  sane :  ex.  gr.,  he 
may  possibly  be  admitted  to  give  evidence  on  a  criminal 
trial  in  a  Court  of  Law ;  and  where  such  an  objection  is 
taken  to  the  competencj'^  of  a  witness,  it  is  for  the  Judge  to 
say  whether  the  insane  person  has  the  sense  of  religion  in 
his  mind,  and  whether  he  understands  the  nature  and 
sanction  of  an  oath  ;  and  then  the  jury  will  have  to  decide 
on  the  credibility  of,  and  weight  due  to,  his  evidence  (/). 
It  is  clear,  then,  that  a  man  may  be  non  compos  vientit 
qtioad  hoc,  and  yet  not  non  compos  mentis  altogether  (//). 

In  M'Naghten's  case  (h),  the  accused  was  charged  with 
murder,  and,  the  fact  of  wilful  homicide  being  established, 
the  defence  of  insanity  was  set  up,  supported  by  evidence 
that  the  accused  was  affected  by  morbid  delusions  which 
carried  him  beyond  the  power  of  his  own  control  as 
regarded  acts  connected  therewith,  and  left  him  no  moral 
perception  of  right  and  wrong.  It  was  further  shown  to  be 
the  nature  of  the  disease  under  which  the  prisoner  suffered 
gradually  to  acquire  intensity,  and  then  suddenly  to  develop 
itself  with  great  violence ;  the  prisoner  was  acquitted  on  the 


(f)  Reg.  X.  mil,  2  Den.  C.  C.  254. 

(g)  See  per  Aldetsoti,  B.,  2  Den.  C. 
C.  260. 

(h)  10  CL  &  F.  200,  cited  per  Sir 
J.  Hatnien,  Boughton  v.  Knight,  L.  R. 
3  r.  &  D.  71.     See  Beg.  v.  Tounleg, 


3  Fost.  &  F.  839. 

Of  the  doctrines  laid  down  in 
M'Xag/ileNs  caw  some  have  been 
questioned  by  eminent  criminal  law- 
yers. In  tlie  text  it  has,  however,  been 
thought  well  to  state  them  at  length. 
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ground  of  insanity.  In  consequence  of  this  verdict,  which 
led  to  some  discussion  in  the  House  of  Lords,  certain 
questions  were  by  that  House  proposed  to  the  Judges,  from 
the  answers  to  which,  given  by  the  majority  of  the  Bench  (i), 
\  must  be  deduced  the  degree  of  criminal  responsibiUty 
attaching  to  one  affected  with  mental  disease ;  it  becomes 
necessary,  therefore,  in  this  place  to  set  out  the  substance 
of  the  questions,  on  the  occasion  alluded  to,  thus  formally 
proposed,  and  of  the  answers  advisedly  returned  thereto. 

The  first  question  submitted  to  the  Judges  in  M'Naf/hten's 
'aase  was  as  follows : — "  What  is  the  law  respecting  alleged 
crimes  committed  by  persons  afflicted  with  insane  delusion 
in  respect  of  one  or  more  particular  subjects  or  persons,  as, 
for  instance,  where  at  the  time  of  the  commission  of  the 
alleged  crime  the  accused  knew  he  was  acting  contrary  to 
law,  but  did  the  act  complained  of  with  a  view,  under  the 
influence  of  insane  delusion,  of  redressing  or  revenging  some 
supposed  grievance  or  injury,  or  of  producing  some  supposed 
public  benefit?  "  To  this  question,  the  answer  given  was, 
that  a  person  labouring  under  such  partial  delusion  only, 
and  not  being  in  other  respects  insane,  although  he  did  the 
act  complained  of  with  a  view,  under  the  influence  of  insane 
delusion,  of  redressing  or  avenging  some  supposed  grievance 
or  injury,  or  of  producing  some  public  benefit,  is  neverthe- 
less punishable  according  to  the  nature  of  the  crime 
committed,  "if  he  knew  at  the  time  of  committing  such 
crime  that  he  was  acting  contrary  to  law,"  i.e.,  to  the  law 
d  the  land  (k). 

We  further  collect  from  M'Xaghten's  case,  that  when  a 
person  alleged  to  be  afflicted  with  insane  delusions  respect- 
ing one  or  more  particular  subjects  or  persons  is  charged 
|nth  the  commission  of  a  crime,  and  insanity  is  set  up  as  a 
defence,  the  jury  should  be  instructed  that  eveiy  man  is 

(i)  Maule,  J.,  diss.  (/t)  10  CI.  &  F.  209. 
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presumed  to  be  sane,  and  to  possess  a  suflBcient  degree  of 
reason  to  be  responsible  for  his  crimes,  until  the  contrary 
be  proved  to  their  satisfaction  (l)  ;  and  that,  to  establish  a- 
defence  on  the  ground  of  insanity,  it  must  be  clearly  shown 
that  at  the  time  of  the  committing  of  the  act  charged  in  th» 
indictment  the  party  accused  was  "  labouring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing,  or  if  he  did 
know  it,  that  he  did  not  know  he  was  doing  what  was 
wrong."  If  the  accused  was  conscious  that  the  act  in  ques- 
tion was  one  which  he  ought  not  to  do,  and  if  that  act  was 
at  the  same  time  contrary  to  the  law  of  the  land,  he  is 
punishable.  The  usual  course,  accordingly,  is  to  leave  the 
question  to  the  jury  whether  the  party  accused  had  a 
sufficient  degree  of  reason  to  know  that  he  was  doing  an  act 
which  was  wrong;  the  question  thus  submitted  being 
accompanied  with  such  observations  and  explanations  as  thf 
circumstances  of  each  particular  case  may  require  (m). 

"  It  is  essential  to  constitute  responsibility  for  crime  that 
a  man  shall  understand  the  nature  and  quality  of  the  thing 
he  is  doing,  or  that  he  shall  be  able  to  distinguish  in  the 
act  he  is  doing  right  from  wrong.  Now  a  very  small  degree 
of  intelligence  is  sufficient  to  enable  a  man  to  judge  of  the 
quality  and  nature  of  the  act,  and  whether  he  is  doing  right 
or  wrong,  when  he  kills  another  man ;  accordingly  he  is 
responsible  for  the  crime  committed  if  he  possesses  that 
amount  of  intelligence"  («). 

Another  question  of  much  interest  also  sometimes 
presents  itself  on  a  criminal  trial : — If  a  person  under 
an  insane  delusion  as  to  existing  facts  commits  an  offence 
in  consequence  thereof,  is  he  thereby  excused  ?  The  answer 
to  this  question  is,  that  if  the  accused  labours  under  a 

(/)  See  also  per  Moffe,  B.,   lie//.  \.       Townsend's  St.  Tr.,  vol.  1,  p.  110. 
Stoke*,  3  Car.  &  K.  188.  («)  Per  Sir  J.  Haniien,  BoughUm  T. 

(»»)  10  CI.  k.  F.  210,  211.    See  Reg.       Knight,  L.  R.  3  P.  &  D.  72. 


▼.  Oxford,  9  Car.  &  P.  626  ;    -S".  C, 


n 


' 


i 


ITS  ELEMENTARY  PRINCIPLES.  1005. 


partial  delusion  only,  and  is  not  in  other  respects  insane, 
he  must  be  considered  in  the  same  situation  as  to  responsi- 
bility as  if  the  facts  with  respect  to  which  the  delusion 
exists  were  real.  For  example,  if,  under  the  influence  of 
his  delusion,  he  supposes  another  man  to  be  in  the  act  of 
attempting  to  take  away  his  life,  and  he  kills  that  man,  as 
he  supposes,  in  self-defence,  he  will  be  exempt  from 
punishment.  If  his  delusion  were  that  the  deceased  had 
inflicted  a  serious  injury  on  his  character  and  fortune,  and 
he  killed  him  in  revenge  for  such  supposed  injury,  he  would 

r  liable  to  punishment  (o). 
To  the  evidence  of  scientific  men,  conversant  with  the 
disease  of  insanity,  who  have  examined  and  conversed  with 
the  accused  person, — who  can,  besides  testifying  to  his 
words  and  actions,  explain  the  nature  of  the  delusions  under 
which  he  may  be  labouring,  and  the  ordinary  effect  of  such 
delusions  upon  the  mental  functions, — much  weight  will 
naturally  be  attached  by  a  jury  when  engaged  in  the 
arduous  task  of  investigating  the  question,  whether  one 
accused  of  crime  was  sane  or  insane  at  the  time  of  its  com- 
mission. Where,  moreover,  on  the  trial  of  such  an  issue, 
I  the  facts  of  the  case  are  admitted  or  not  disputed,  and  the 
question  becomes  substantially  one  of  science  only,  it  may 
be  convenient  to  ask  a  medical  witness,  who  has  been 
present  during  the  trial,  his  opinion  as  to  the  state  of  the 
prisoner's  mind  at  the  time  of  the  commission  of  the  alleged 
crime,  and  as  to  his  perception  of  the  difference  between 
right  and  wrong;  but,  as  we  learn  from  M'Naghten's 
ease  (p),  it  is  not  a  matter  of  riglit  to  put  such  a  question. 

Amongst  medical  practitioners,  however,  and  those 
experts  who  have  appeared  as  witnesses  to  give  evidence 
touching  insane  and  morbid  delusions  at  criminal  trials,  a 
wide  difference  of  opinion  exists  on  various  important  points 

(o)  10  CI.  &  F.  211.  (p)  10  Cl.  &  F.  212. 
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relating  to  the  responsibility  of  persons  mentally  affected, 
and  mainly  as  to  these  fundamental  questions :  Are  there 
states  and  conditions  of  mind  in  which  responsibility  is 
modified  only,  not  annulled  ?  May  the  insane  be,  in 
certain  cases,  fit  objects  for  punishment  ?  Nay,  further, 
may  not  punishment  be  so  applied  to  some  criminals  of 
unsound  mind  that  the  reason  of  its  application  may  be 
appreciated  by  them  and  beneficial  results  thence  ensue  ? 
It  is  the  opinion  of  some  scientific  men,  that  much  may  be 
said  in  favour  of  a  scale  of  punishments  for  the  insEme, 
graduated,  so  far  as  the  results  of  experience  and  observa- 
tion may  permit,  to  their  different  degrees  of  responsibility 
and  criminality.  The  inquiry  hinted  at,  however,  could 
scarcely  with  propriety  be  conducted  in  these  Commen- 
taries, which  profess  to  deal  with  the  law  as  it  is,  not  as,  in 
the  opinion  of  jurists,  it  ought  to  be.  I  will  merely  add, 
therefore,  that  when  a  person,  upon  his  trial  for  an  alleged 
crime,  seeks  to  excuse  himself  upon  a  plea  of  insanity,  it 
will  be  for  him  to  make  out  clearly  that  he  was  insane  at 
the  time  of  committing  the  offence  charged  against  him. 
The  oniis  of  so  doing  rests  on  him,  and  the  jury  must  be 
satisfied  that,  at  the  time  in  question,  he  actually  was 
insane.  If  the  matter  be  left  in  doubt,  it  will  be  their  duty 
to  convict  him,  for,  as  stated  at  p.  1004,  "  every  man  muat 
he  presumed  to  he  resjjonsihle  for  Jiis  acts  till  tlie  contrary 
is  clearly  shown  "  (q). 

At  present  the  law  is  (r),  that  where  in  any  indictment 
or  information  any  act  or  omission  is  charged  against  any 
person  as  an  offence,  and  it  is  given  in  evidence  on  the  trial 
of  such  person  for  that  offence  that  he  was  insane,  so  as  not 
to  be  responsible,  according  to  law,  for  his  actions  at  the 
time  when  the  act  was  done  or  omission  made,  then  if  it  ap- 
l)ears  to  the  jury  before  whom  such  person  is  tried  that  he 


(q)  Per  Jtolfe,  B.,  3  Car.  &  K.  188. 
(r)  46  &  47  Vict.  c.  38,  s.  2,  subss.  1,  2. 


And  see  47  &  48  Vict.  c.  64 
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idid  the  act,  or  made  the  omission  charged,  but  was  insane 
as  aforesaid  at  the  time  when  he  did  or  made  the  same,  the 
jury  shall  return  a  special  verdict  to  the  effect  that  the 
•accused  was  guilty  of  the  act  or  omission  charged  against 
ihim,  but  was  insane  as  aforesaid  at  the  time  when  he  did 
the  act  or  made  the  omission.  Where  such  special  verdict 
is  found,  the  Court  shall  order  the  accused  to  be  kept  in 
custody  as  a  criminal  lunatic  in  such  place  and  in  such 
manner  as  the  Court  shall  direct  till  Her  Majesty's  pleasure 
ehall  be  known;  and  it  shall  be  lawful  for  Her  Majesty 
thereupon,  and  from  time  to  time,  to  give  such  order  for  the 
safe  custody  of  the  said  person  during  pleasure  in  such 
place  and  in  such  manner  as  to  Her  Majesty  may  seem  fit. 
It  sometimes  happens  that,  upon  arraignment  on  a  criminal 
charge,  the  accused  appears  manifestly  to  be  insane ;  when 
this  is  so,  the  question  as  to  his  sanity  will  have  to  be  tried 
by  a  jury  returned  instanter  for  that  purpose,  and,  if 
found  to  be  insane,  the  detention  of  the  prisoner  will  be 
ordered  (s). 

An  inquiry  somewhat  analogous  to  the  preceding  here  ^^^^^ 
invites  attention :  What  degree  of  liability  attaches  to  one  n,^^^^„', 
who,   whilst   intoxicated,   commits  a   crime?     "If,"  says  torirated. 
Parke,  B.,  "a  man  voluntarily  makes  himself  drunk,  that 
is  no  excuse  for  any  crime  which  he  may  commit  whilst  in 
that  state ;  he  must  take  the  consequence  of  his  own  act, 
for  many  crimes  would  otherwise  go  unpunished  "  (t).    But 
drunkenness  may,  it  seems,  be  taken  into  consideration  in 
cases  of  homicide  where  what  the  law  deems  sufficient  pro- 
Ijpocation  has  been  given,  because  the  question  in  any  such 
case  is  whether  the  criminal  act  is   to   be  attributed   t% 
malice  or  to  the  passion  of  anger  excited  by  the  previous 

(«)  39  &  40  Geo.  3  c.  94,  s.  2.     See  conditionally  by  order  of  the  Home 

E.  V.  Pritchard,   7    Car.    &  P.  303;  Secretary. 

Iteg.  V.  Goode,  7  Ad.  k  E.  536.  {t)  R.  v.  Thomas,  7  Car.  &  P.  820; 

By  47  &  48  Vict.  c.  64,  s.  5,  any  4  Bla.  Com.,  p.   26,  citing  Co.  Litt. 

■'criminal  lunatic"    (as  defined  by  s.  247. 
16)  may  be  discharged  absolutely    or 
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provocation  («),  and  that  passion  is  more  easily  excitable  in 
a  person  when  in  a  state  of  intoxication  than  when  he  is 
sober  [x),  though,  if  there  were  really  a  previous  determina- 
tion to  resent  a  slight  affront  in  a  barbarous  manner,  the 
state  of  drunkenness  in  which  the  prisoner  was  would 
furnish  no  excuse  {y). 

Again,  in  Beg.  v.  Crnse  (^),  Patteson,  J.,  observes  :  "Al- 
though drunkenness  is  no  excuse  for  any  crime  whatever, 
yet  it  is  often  of  very  great  importance  in  cases  where  it  is 
a  question  of  intention  (a).  A  person  may  be  so  drunk  as 
to  be  utterly  unable  to  form  any  intention  at  all,  and  yet  he 
may  be  guilty  of  very  great  violence."  So  where  the  ques- 
tion is  whether  the  accused  attempted  to  commit  suicide  (6), 
or  whether  words  accompanying  an  act  were  uttered  with  a 
deliberate  purpose  or  were  merely  idle  expressions,  the 
drunkenness  of  the  accused  person  may  proj^erly,  and  ought 
to  be  considered  (c).  And  it  is  evident  that,  where  the 
question  is  whether  an  act  was  wilful  or  accidental,  all  the 
circumstances  of  the  case  must  be  taken  fully  into  account. 
If,  for  instance,  the  question  is  whether  a  house  was  set  on 
fire  designedly  or  by  accident,  evidence  of  the  inebriated 
state  of  the  person  charged  with  the  arson  will  be  admissible 
to  induce  the  jury  to  come  to  the  more  favourable  conclusion. 

Habitual  drunkenness,  although  not  in  itself  affording 
excuse  for  crime,  may  induce  insanity,  which  will  render 
the  individual  affected  by  it  wholly  irresponsible  for  his 
acts  (d) ;  and  delirium  tremens,  caused  by  drinking,  and 
differing  from  drunkenness,  if  it  produces  such  a  degree  of 

(«)  Bishop,  Crim.  Law,  6th  ed.,  8.414.  (z)  8  Car.  &  V.  541,  546. 

(x)   R.   V.    Thomas,   supra  ;    R.   v.  (a)    So  "  intoxication  is  no  defence 

Meakin,    7   Car.   &   P.   297  ;  Cr.  L.  against  a  crime,  but  it  is  a  clear  defemce 

('om..  7th  Rep.,  p.  20.     But  see  R.  y.  against  that  sort  of  conduct  which  is  to 

Carroll,    7    Car.    &    P.    145,   where  raise  an  inference  of  a  crime  :  "  arg., 

I'ark,  J.,  dissents  from  R.  v.  Grimlley,  R.  r.  Crostfield,  26  How.  St.  Tr.  122. 
cited   1    Ross.   Cr.,   ."ith  ed.,p.  115;  (4)  i2«y.  v.  J/borr  3  Car.  &  K.  319. 

Reg.  V.  Loherty,  16  C.  C.  C.  306,  at  {e)  Per  Parke,  B.,'  7  Car.  k  V.  820. 

p.  308.  (rf)  See  U.  S.  v.  M'Glue,  1  Curtis 

(y)  Per  Parke,  B.,  7  Car.  &  P.  820.  (U.  S.)  R.  1. 
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madness,  even  for  a  time,  as  to  render  a  person  incapable  of 
distinguishing  right  from  wrong,  relieves  him  from  criminal 
responsibility  (e). 
Incapacity  to  commit  crime  may  result  from  immaturity  criminal 
years,  the  rule  of  our  law  being  that  under  seven  years  of  |;j[ant?' 
;e  an  infant  cannot  be  guilty  of  felony,  for  then  a  felonious 
intention  is  almost  an  impossibility  in  nature  (/),  also  that 
although  an  infant  under  fourteen  years  of  age  shall  be 
prima  facie  adjudged  to  be  doli  incapax,  yet  if  it  appears  to 
the  Court  and  jury  that  he  was  doli  capax  and  could  discern 
between  good  and  evil,  he  may  be  convicted  even  capitally, 
because  in  such  case  the  rule  would  apply — malitia  supplet 
tern.  Accordingly  in  York's  case  (g),  a  boy  ten  years  old 
was  held  to  have  been  rightly  convicted  of  murder,  many 
minute  facts  having  been  adduced  in  evidence  on  the  part 
of  the  prosecution  which  were  "  tokens  of  a  mischievous 
discretion  "  in  him.  In  that  case,  indeed,  the  prisoner,  after 
several  reprieves,  received  finally  a  conditional  pardon. 
But  in  another  case  (h),  a  boy  between  eight  and  nine  years 
of  age,  having  been  found  guilty  of  setting  fire  to  certain 
buildings,  and  it  appearing  that  he  had  been  actuated  by 
I  malice,  cunning,  and  revenge,  is  said  to  have  been  hanged. 
In  Rex  V.  Wilde  (i),  also,  the  prisoner,  a  boy  under  the  age  of 
fourteen  years,  was  convicted  of  murder  and  sentenced  to 
^th,  although  his  life  was  subsequently  spared.  And  in 
Rex  V.  Oweji  (k),  where  the  accused,  a  child  ten  years  of  age, 
was  indicted  for  stealing  coal,  Littledale,  J.,  thus  stated  the 
law  touching  the  criminal  liability  of  infants  :  "  Whenever  a 
person  committing  a  felony  is  under  fourteen  years  of  age, 
the  presumption  of  law  is  that  he  or  she  has  not  sufficient 
capacity  to  know  that  it  is  wrong,  and  such  person  ought 

(e)  Reg.  v.  Davis,  14  Cox,  C.  C.  563.  1800),  p.  25,  n.  {it) ;  and  see  the  cases 

(/)  4  Bla.  Com.,  p.  23;  Marsh  v.  cited  Id.,   pp.  26,  27;  4  Bla.   Com., 

Loader,  14  C.  B.,  N.  S.,  535.  pp.  23,  24. 

{g)  Fost«r,  70.  (t)  1  Moo.  C.  C.  452. 

[h)  R.  V.  Dean,  1  Hale,  P.  C.  (ed.  [k)  4  Car.  &  P.  236. 
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not  to  be  convicted,  unless  there  be  evidence  to  satisfy  the 
jury  that  the  party,  at  the  time  of  the  offence,  had  a  guilty 
knowledge  that  he  or  she  was  doing  wrong." 

A  male  infant  under  the  age  of  fourteen  years  is  by  a 
presumption  of  law  which  cannot  be  rebutted  (l)  deemed 
incapable  of  committing  a  rape ;  for  although  in  some 
cases,  as  just  observed,  malitia  supplet  cetatem,  yet  in  this 
particular  species  of  felony  the  law  supposes  an  imbecility 
of  body  as  well  as  of  mind  (m). 

"  As  to  .  .  .  offences  that  are  not  capital,"  says  Sir 
M.  Hale  («),  "in  some  cases  an  infant  is  privileged  by  his 
non-age,  and  herein  the  privilege  is  all  one,  whether  he  be 
above  the  age  of  fourteen  years  or  under,  if  he  be  under 
one-and-twenty  years  :  but  yet  with  these  differences,  if  £in 
infant  under  the  age  of  twenty-one  years  be  indicted  of 
...  a  riot  or  battery  (o),  he  shall  not  be  privileged  barely 
by  reason  that  he  is  under  twenty-one  years,  but  if  he 
be  convicted  thereof  by  due  trial,  he  shall  be  fined  and 
imprisoned :  and  the  reason  is,  because  upon  his  trial  the 
Court  ex  officio  ought  to  consider  and  examine  the  circum- 
stances of  the  fact,  whether  he  was  doli  capax  and  had 
discretion  to  do  the  act  wherewith  he  is  charged  ;  and  the 
same  law  is  of  a  feme  covert.  But  if  the  offence  charged 
by  the  indictment  be  a  mere  non-feasance  (unless  it  be  of 
such  a  thing  as  he  is  bound  to  by  reason  of  tenure  or  the 
like,  as  to  repair  a  bridge  (p),  &c.),  there,  in  some  cases, 
he  shall  be  privileged  by  his  non-age,  if  under  twenty-one. 


(0  JUff.  V.  Jordan,  9  Car.  &  P.  118 ;  Com.,  p.  22. 

Seff.  T.  Brimilow,  Id.  366  ;   Reff.  v.  (o)  Or  assault,  Rep.  v.  Head,  1  Den. 

Phillipt,    8   Car.    &   P.    736;    E.  \.  C.  C.  377  ;  Jteff.  y.  Broadlei/,  49  L.  J- 

EUUrtlMw,  3  Car.  &  P.  326.  M.  C.  88.     An  infant  above  the  age  o) 

(w)  4  Bla.  Com.,  p.  212 ;    R.   v.  fourteen  may  be  convicted  of  larcenj;  at 

Oroombrid4je,  7  Car.  &  P.  682.  a  bailee  of  goods  under  24  k  25  Vict 

See  further,  in  connection  with  the  c.   96,  s.  3.     Reg.  v.  McLonaid,  \l 

above  subject,  Reg.  v.  Allen,  1  Den.  Q.  B.  D.  323. 

C.  C.  364  ;  1  Hale  P.  C,  p.  670;  3  {p)  See  R.  v.  Sutton,  3  Ad.  &  E 

Inrt.  69.  697;  Macpherson  Inf.,  p.  451. 

(i»)    P.  C,  to!  1,   p.   19;   4   Bla. 
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feme  covert. 


though  above  fourteen  years,  because  laches  in  such  a  case 
shall  not  be  imputed  to  him." 
Although  duress  will  sometimes  afford  ground  of  defence  cHminai 

responsi- 

on  a  criminal  trial  (q),  yet  as  regards  persons  in  private  fj,  y°' 
relations,  the  constraint  of  a  superior  is  not,  save  in  the 

se  of  a  feme  covert  acting  sub  potestate  viri,  allowed  as 
excuse  for  criminal  misconduct  ;  neither  a  son  nor  a 
servant  being  excused  for  the  commission  of  any  crime  by 
the  command  or  coercion  of  the  parent  or  master.    In  some 

es,  however,  the  command,  or  authority  of  the  husband, 
either  expressed  or  implied,  will  privilege  the  wife  from 
punishment  (r).  If,  for  instance,  a  woman  commit  theft, 
bm'glary,  or  some  other  offences  against  the  laws  of  society, 
by  the  coercion  of  her  husband,  or  even  in  his  company, 
which  the  law  construes  a  coercion,  she  is  in  general  held 
excused  by  our  law  as  having  acted  under  compulsion,  and 
not  of  her  own  will  (s).  But  immunity  is  not  granted  to 
the  wife  when  guilty  of  treason,  murder,  or  manslaughter 
in  the  presence  of  or  under  the  actual  coercion  of  her 
husband  (t),  and  husband  and  wife  may  be  jointly  convicted 
of  an  assault  (u)  in  which  the  wife  was  actively  concerned  {x). 
And  even  where  offence  charged  is  less  heinous  in  degree, 
special  circumstances — as  if  the  husband  was  a  cripple  and 
bedridden — may  be  given  in  evidence  to  repel  the  pre- 
sumption of  coercion  {y).  Lastly,  where  the  wife  commits 
a  felony  or  other  crime  in  the  absence  of  her  husband, 
although  by  his  command,  she  may  be  convicted  as  a 
principal  (z). 


{q)  Ante,  p.  1000 ;  per  Lord  Denman, 
C.  J.,  Meff.  V.  Ti/lei;  8  Car.  &  P.  620. 

(>•)  4  Bla.  Com.,  p.  28. 

(«)  4  Bla.  Com.,  p.  29  ;  1  Hale  P.  C, 
pp.  45,  516  ;  1  Hawk.  P.  C,  c.  1, 
3.  9.  See  Seff.  v.  Brooks,  Dearsl. 
184 ;  R.  T.  Price,  8  Car.  &  P.  19 ; 
lB£g.  V.  Matthews,  1  Den.  C.  C.  596; 
1.  V.  Dykes,  15  Cox  C.  C.  771 ; 
Aichb.  Cr.  PI.,  Index,  tit.  Husband. 

(0  1  Hale  P.  C,  p.  44;  Reg.  v. 


Manning,  2  Car.  &  K.  903,  n. ;  Arg., 
4  How.  St.  Tr.  1169. 

(m)  Reg.  V.  Cruse,  1  Car.  &P.  541 ; 
Reg.  T.  Ingram,  1  Salk.  384 ;  Reg.  v. 
Bird,  2  Den.  C.  C.  94. 

ix)  Reg.  V.  Smith,  DearsL  &  B.  553. 

{ij)  Per  Vaughan,  J.,  Reg.  t.  Crttse, 
8  Car.  &  P.,  553,  554  ;  R.  v.  Hughes, 
Russ.  Cr.,  3rd  ed.,  p.  18. 

(i)  1  Hale  P.  C,  p.  45  ;  .8.  v. 
Moi-ris,  Russ.  &  Ry.  270. 
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High 
treason. 


Allegiance — 
natural  or 
locaL 


CHAPTER    II. 


OFFENCES   AGAINST    THE    SOVEREIGN,    THE    STATE,    AND 
THE    COMMUNITY. 


The  design  of  this  Chapter  is  to  exhibit  briefly  the 
characteristics  of  the  more  prominent  and  practically 
important  offences  levelled  and  specially  directed  against 
the  Sovereign,  the  State,  or  the  Community. 

High  treason  being  an  offence  committed  in  breach  of  the 
duty  of  allegiance,  I  may,  before  speaking  of  it,  properly 
consider  from  whom  and  to  whom  allegiance  is  due. 

The  duty  of  allegiance — natural  or  local — is  founded  in 
the  relation  which  subsists  betwixt  him  who  owes  it  and  the 
Crown,  and  in  the  privileges  derived  by  the  former  from  that 
relation.  Of  '  natural '  allegiance,  says  Sir  M.  Foster  («), 
the  whole  doctrine  is  comprehended  in  the  maxim  'Nemo 
potest  exuere  patriam,  whence  it  follows  that  a  natural  bom 
subject  owes  allegiance  at  all  times  and  in  all  places  to  the 
Crown,  as  head  of  that  society  whereof  he  has  through  life 
been  a  member.  *  Local '  allegiance  is  founded  in  the  pro- 
tection which  a  foreigner  enjoys  for  his  person,  his  family, 
and  effects  during  his  residence  here.  The  tie  in  question 
is  severed  therefore,  ipso  facto,  on  the  determination  of 
such  residence. 

An  alien,  whose  sovereign  is  in  amity  with  the  Crown  of 
England,  residing  here  and  receiving  the  protection  of  our 
law,  owes  during  the  time  of  his  residence  a  local  allegiance 


(a)  Diac.  High  Tr.,  p.  184. 
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to  the  Crown.  And  if,  during  such  time,  he  commit  an 
offence  which  in  the  case  of  a  natural  born  subject  would 
amount  to  treason,  he  may  be  dealt  with  as  a  traitor.  For 
his  person  and  personal  estate  are  as  much  under  the  pro- 
tection of  the  law  as  those  of  a  natural  born  subject,  and 

he  be  injured  in  either  he  has  a  remedy  at  law  for  such 
injury  (b).  An  alien  also,  whose  sovereign  is  at  enmity 
with  us,  living  here  under  the  Queen's  protection,  if  guilty 
of  an  act  amounting  to  treason,  may  likewise  be  proceeded 
against  as  a  traitor,  inasmuch  as  from  him  is  due  a 
temporary  local  allegiance  founded  on  that  share  of  pro- 
tection which  he  receives  (c). 

Protection  and  allegiance  are,  then,  reciprocal  obligations,  to"^m*~ 
luid  the  allegiance  due  to  the  Crown  must  clearly  be  paid  to 
In'm  who  is  iu  the  full  and  actual  exercise  of  the  regal  power, 
and  to  none  other — a  king  de  facto,  being  in  the  full  and 
sole  possession  of  the  crown,  is  a  king  within  the  Statute  of 
Treasons  presently  adverted  to ;  and,  the  throne  being  full, 
any  other  person  out  of  possession  but  claiming  title  is  no 
king  within  the  Act,  be  his  pretensions  what  they  may  {d). 

Such  being,  in  brief,  the  nature  of  that  tie  which  binds  trea^ns." 
the  subject  to  his  sovereign,  let  us  consider  the  ingredients 
constituting  the  crime  of  treason ;  for  a  specification  whereof 
recourse  must  be  had  to  the  Statute-book.  Now  the  Statute 
of  Treasons  (25  Edw.  3,  st.  5,  c.  2),  which  was  declaratory 
of  the  common  law,  enumerates  the  following  species  of 
treason,  that  is  to  say,  "  when  a  man  doth  compass  or 
imagine  (e),  the  death  of  our  lord  the  king,  or  of  our  lady 
his  queen,  or  of  their  eldest  son  and  heir ;  or  if  a  man  do 
violate  the  king's  companion,  or  the  king's  eldest  daughter 
unmarried,  or  the  wife  of  the  king's  eldest  son  and  heir  ;  or 
if  a  man  do  levy  war  against  our  lord  the  king  in  his  realm, 

(*)  Fost.  Disc.  High  Tr.,  p.  185;  (d)  Post.  Disc.  High  Tr.,  p.  188 ;  4 

Calvin's  Case,  7  Rep.  5  b.     See  Isaac  Bla.  Com.,  p.  77  ;  HaU.  Const.  Mist., 

ton  T.  Durant,n  Q.  B.  D.  54,  59.  8th  ed.,  vol.  1,  pp.  9,  10. 

(c)  Fost.  Disc.  High  Tr.,  p.  185.  {e)  See  7  How.  St.  Tr.,  961  n. 
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or  be  adherent  to  the  king's  enemies  in  his  realm,  giving  to 
them  aid  and  comfort  in  the  reahn  or  elsewhere ;  and  thereof 
be  proveably  attainted  of  open  deed  "  (/).  Fm-ther,  it  is  ■ 
material  to  notice  that  the  stat.  7  &  8  Will.  3,  c.  3  (intituled 
an  "  Act  for  regulating  of  Trials  in  cases  of  Treason  and 
misprision  of  Treason"),  enacts  (section  2)  that  no  person 
shall  be  convicted  of  high  treason  or  misprision  of  treason  {g), 
"  but  by  and  upon  the  oaths  and  testimony  of  two  lawful 
witnesses,  either  both  of  them  to  the  same  overt  act,  or  one 
of  them  to  one  and  the  other  of  them  to  another  overt  act 
of  the  same  treason,"  unless  the  party  indicted  and  arraigned 
shall  confess  the  same.  This  statute,  however,  does  not 
extend  to  "  cases  of  high  treason  in  compassing  or  imagining 
the  death  of  the  king,  or  of  misprision  of  such  treason, 
where  the  overt  act  or  overt  acts  of  such  treason  which  shall 
be  alleged  in  the  indictment  for  such  offence  shall  be 
assassination  or  killing  of  the  king,  or  any  direct  attempt 
against  his  life,  or  any  direct  attempt  against  his  person 
whereby  his  life  may  be  endangered  or  his  person  may 
suffer  bodily  harm  ;  "  but  the  individual  indicted  for  any 
such  offence  as  just  specified  shall  be  tried  "  in  every 
respect  and  upon  the  like  evidence  "  as  if  he  stood  charged 
with  murder  (h). 

Again,  by  the  36  Geo.  3,  c.  7,  s.  1  (i),  (so  far  as  it  remains 
unrepealed  by  the  stats.  11  &  12  Yict.  c.  12,  s.  1,  and  34  &  35 
Vict.  c.  116,  s.  1),  any  person  is  declared  to  be  guilty  of 
treason  who  shall  "  within  the  realm  or  without,  compass, 
imagine,  invent,  devise,  or  intend  death  or  destruction,  or 
any  bodily  harm  tending  to  death  or  destruction,  maim,  or 
wounding,   imprisonment  or  restraint"  of  the  heirs  and 


(/)  By  the  above  statute  some  other  of  assent   thereto:"    4    Bla.   Com., 

acts  are  also  declared  to  be  treasonable,  p.  120. 
which  have  ceased  to  be  so.  (A)  39  &  40  Geo.  3,  c.  93,  extended 

iff)  '  Misprision  of  treason'  consists  by  6  &  6  Vict.  c.  51,  s.  1.  i*' 

"in  the  bare  knowledge  and  conceal-  (i)  Made  perpetual  by  67  Geo.  3,    ■•'* 

meut  of  treason,  without  any  degree  c.  6.     See  11  &  12  Vict.  c.  12. 
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-successors  of  King  George  III.,  and  "such  compassings, 
imaginations,  devices  or  intentions,  or  any  of  them,"  shall 
•'  express,  utter,  or  declare,  by  publishing  any  printing  or 
writing,  or  by  any  overt  act  or  deed,  being  legally  convicted 
thereof  upon  the  oaths  of  two  lawful  and  credible  witnesses." 

^P  Such  are  the  statutory  provisions  now  in  force  relating  to 
treason,  besides  some  others  of  much  practical  importance 
to  the  details  whereof  allusion  cannot,  however,  here  be 
made,  which  concern  the  mode  of  procedure  to  be  adopted 
in  reference  to  this  offence,  or  when  an  accused  party  is 
about  to  be  put  on  his  trial  for  it  (k).  Confining  my  remarks, 
then,  almost  wholly  to  the  first  and  most  heinous  of  the 
several  kinds  of  treason  mentioned  in  the  Statute  of 
Edward  3,  viz.,  where  a  man  "  doth  compass  (l)  or  imagine  " 
the  death  of  the  sovereign,  it  is  worthy  of  notice  that  an 
apparent  exception  here  presents  itself  to  the  doctrine  laid 
down  by  Lord  Mansfield  in  Rex  v.  Scofield,  cited  at  p.  998 
— that  the  bare  intent  of  an  individual  is  not  punishable  by 
our  law.  But  although  in  treason  the  substantive  offence 
or  corpus  delicti  is  constituted  by  the  mere  secret  intention 
of  compassing  the  king's  death,  an  overt  act,  though  not 
essential  to  the  abstract  crime,  is  still  essential  to  the 
offender's  conviction,  as  he  must,  in  the  language  of  the 
Statute  of  Treasons,  "be  thereof  proveably  attainted  of  open 
deed."  The  statute  in  question,  as  observed  by  the  Criminal 
Jjaw  Commissioners  (in),  has  thus  wisely  provided  that  in 
tiiis  particular  kuid  of  treason,  which  manifestly  tends  to 
the  most  extensive  public  evil,  the  intention  shall  constitute 
the  crime,  but  has  at  the  same  time,  with  equal  wisdom  and 
with  a  proper  care  for  the  safety  of  the  accused,  provided 
that  the  mtention  shall  be  manifested  by  some  act  tending 

{k)  See  particularly  the  stats.  7  «&  8  sign  of  the  mind  or  will,  and  not,  as  in 

Wm.  3,  c.  3 ;    20  Geo.  2,  c.  30 ;  36  common  speech,  the  carrying  such  de- 

Geo.  3,  c.  7,  s.  5.  sign  to  effect: "  4  Bla.  Com.,  p.  78. 

(l)  The  word  '  compassing '  or  '  ima-  (wj)  Cr.  L.  Com.,  6th  Eep.,  p.  4. 
?ining'  signifies  the  "purpose  or   de- 
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towards  the  accomplishment  of  the  criminal  object ;  and 
this  act  must  (save  in  cases  falling  within  the  operation  of 
the  stats.  39  &  40  Geo.  3,  c.  93,  and  5  &  6  Vict,  c  51,  s.  1) 
be  proved  by  two  credible  witnesses. 

Such  is  the  meaning  of  the  maxim  Voluntas  reputatur 
pro  facto  in  connection  with  the  crime  of  treason ;  an 
indictment  for  which  offence,  when  belonging  to  that 
particular  species  now  under  notice,  must  charge  that  the 
defendant  did  "  traitorously  compass  and  imagine "  the 
death  of  the  sovereign,  and  then  go  on  to  allege  overt  acts 
as  the  means  employed  by  the  defendant  for  executing  his 
traitorous  purposes;  for  the  compassing  the  death  is 
considered  as  the  treason,  the  overt  acts  as  the  means  made 
use  of  to  effectuate  the  intentions  and  imaginations  of  the 
heart  (n),  which,  it  has  been  further  said  (/«),  our  law 
esteems  "  in  the  same  degree  of  guilt  as  if  carried  into 
actual  execution  from  the  moment  measures  appear  to  have 
^^^act-  i)een  taken  to  render  them  effectual."  Hence,  if  con- 
spirators meet  together,  and  consult  how  to  kill  the  king, 
though  they  do  not  then  fall  upon  any  scheme  for  that 
purpose,  this  is  an  overt  act  of  compassing  his  death,  and 
so  are  all  means  made  use  of,  be  it  advice,  persuasion,  or 
command,  to  incite  or  encourage  others  to  commit  the  fact 
or  to  join  in  the  attempt."  And  any  person  who  but 
assents  to  any  overtures  for  that  purpose  will  be  involved  in 
the  same  guilt  (o).  On  like  grounds,  to  provide  weapons 
or  ammunition  for  the  purpose  of  killing  or  deposing  the 
sovereign,  is  held  to  be  a  palpable  overt  act  of  treason 
in  imagining  his  death  (p).  And  "  to  conspire  to  imprison 
the  king  by  force,  and  move  towards  it  by  assembling 
company,  is  an  overt  act  of  compassing  the  king's  death, 
for  all    force  used    to   the    person  of    the  king   in   its 

(w)  Post.  Disc.  High.  Tr.,  p.  194.         1  East,  P.  C,  p.  60;    3  E.  K.  254, 
(o)  Id.,  p.  195.  287  ;  24  How.  St.  Tr.  199. 

(p)  4  Bla.  Com.,  p.  79 ;  B.  t.  JSTwrfy, 


i 
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consequence    may   tend    to   his  death,   and    is  a  strong 
;  presumption  of  something  worse  intended  than  the  present 
I  force,  by  such  as  have  so  far  thrown  off  their  bounden  duty 
to  their  sovereign"  (q).     It  seems  also  estabhshed,  though 
I  doubts  formerly  existed  upon  the  subject,  that  an  offence 
within  one  branch  of  the  stat.  of  Edward  3  may  consti- 
tute an  overt  act  of  a  different  species  of  treason  (r)  ;  and 
it  is  clear  that  an  act  in  itself  innocent  may  constitute 
f$n  overt  act  of  treason  if  it  be  done  towards  or  in  the 
course  of  executing  a   preconcerted   treasonable  scheme ; 
f  Fthus,  in  Lord  Preston's  case    (s),  it  was   held,  that   the 
I  embarking  on  board  a  vessel  in  London,  for  the  purpose  of 
prosecuting  a  treasonable  project  abroad,  was  a  sufficient 
overt  act  of  treason. 

Bare  words,  indeed,  not  relative  to  any  act  or  design, 
\  would  not  suffice  to  constitute  an  overt  act  of  treason ;  they 
are  at  the  worst  no  more  than  indications  of  the  malignity 
of  the  heart.  Words,  however,  may  safely  be  relied  upon 
to  explain  the  meaning  of  an  act.  Hence,  where  C,  being 
beyond  sea,  said,  "  I  will  kill  the  king  of  England  if  I  can 
come  at  him,"  and  the  indictment,  after  setting  forth  the 
i  above  words,  charged  that  C.  came  into  England  for  the 
purpose  indicated  by  them,  it  was  held  that  C.  might  on 
proof  of  the  above  facts  rightly  be  convicted  of  treason ; 
for  the  traitorous  intention  evinced  by  the  words  uttered 
converted  an  action  innocent  in  itself  into  an  overt  act 
of  treason  (t).  The  deliberate  act  of  writing  treasonable 
words  is  moreover  to  be  regarded  in  a  different  light  from 
a  mere  uttering  of  them,  and  may  constitute  an  overt  act, 
for  scribere  est  agere  ;  but  even  in  this  case  the  bare  words 
are    not    the    treason    {u).    And    the    preponderance  of 

(?)  4  Bla.  Com.,  p.  79.     See,  how-  (>•)  Cr.  L.  Com.,  6th  Eep.,  p.  5. 

ever,  in  connection  with  the  passage  («)  12  How.  St.  Tr.  727. 

above  cited,  the  remarks  of  Mr.  Hal-  {t)  Fost.  Disc.  High  Tr.,  pp.  200, 

lam.   Const.   Hist.,    8th  ed.,  vol.   3,  202. 

p.  153.  (m)  4  Bla.  Com.,  p.  80. 
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authority  is  in  favour  of  the  rule,  that  writings  not  published 
cannot  constitute  an  overt  act  of  treason  (x). 
Construe-         j^  regard  to  the  doctrine  of  constructive  treason,  it  has 

tive  trea.soii.  o  ' 

been  well  observed  by  the  Criminal  Law  Commissioners  (y) 
that  those  clauses  of  the  Statute  of  Treasons  which  declare 
it  to  be  treason  to  compass  and  imagine  the  death  of  the 
sovereign,  to  levy  war  against  him,  or  to  adhere  to  his 
enemies,  have  been,  at  various  periods  of  our  history, 
fruitful  sources  of  accusations,  founded  upon  a  technical 
and  figurative  construction  of  the  words  used  in  the  Act 
totally  different  from  their  plain  and  obvious  signification, 
and  inconsistent  with  the  original  design  and  application  of 
the  law.  Thus  a  riotous  assembly  meeting  and  attempting 
by  force  to  redress  a  public  grievance,  to  compel  the  repeal 
of  a  law,  to  pull  down  all  enclosures,  or  to  burn  all  meeting- 
houses, has  been  held  to  be  treason,  as  a  levying  of  war 
against  the  king,  though  there  were  no  direct  intention  or 
design  whatever  against  the  state  or  the  person  of  the 
sovereign  (y).  This  construction  is  said  to  be  founded 
upon  the  doctrine,  that  by  reason  of  the  universality  of  the 
design,  such  acts  and  conduct  amount  to  what  in  ancient 
times  was  called  an  **  accroachment  of  royal  power  "  (z), 
and  constitute  what  Serjt.  Hawkins  describes  (a)  as  an 
insolent  invasion  of  the  king's  prerogative,  "  by  attempting 

(r)  Cr.  L.  Com.,  6th  Rep.,  p.  6.  4  Bla.  Com.,  pp.  80,  81. 

\Jm>n  Alffemon Sidiiet/'s case,9Tlov.  (y)  Cr.  L.  Com.,  5th  Rep.,  p.  91  ; 

St.  Tr.  818,  Sir  M.  Foster  (Disc.  High  1  East  P.  C.  66 ;  Bammaree's  ease,  15 

Tr.,  p.  198)  thus  remarks:   "  In  Mr.  How.  St.  Tr.  622;  Reg.  v.  rurehate, 

S'utttey's  case,  it  was  said  scribere  est  Id.  661;  R.  v.  Lord  George  Gordon, 

agere.     This  is  undoubtedly  true  under  21  How.  St.  Tr.  486  ;  Reg.  v.  Frost, 

proper    limitations,    but    it    was    not  9  Car.  &  P.  129 :   5.  C,  1  Towns, 

apnlicable  to  his  case.     "Writing,  being  Mod.  St.  Tr.,  p.  1 ;  Reg.  v.  O'Erien, 

a  deliberate  act  and  capable  of  satisfac-  Id.  p.  469  ;  O'Brim  v.  Reg.,  2  H.  L. 

tory  proof,  certainly  may,  under  some  Cas.  465. 

circumstances,  with  publication,  be  an  (z)  See  Hall.  Const.  Hist.,  8th  ed., 

overt  act  of    treason ;    and   I   freely  vol.  3,  p.  160. 

admit  that,  had  the  papers  found  in  (a)  Hawk.  P.  C,  Book  I.,  Chap. 

Mr.  Sidney's  closet  been  plainly  re-  17,  s.  26.     In  treason,  except  where 

lative  to  the  other  treasonable  practices  directed    against    the    person    of    the 

charged  in  the  indictment,  they  might  sovereign,  the  period  of  limitation  is 

have   been   read  in   evidence   against  three    years :    7   &  8  "Will.   3  c.  3, 

him,  though  not  published."    See  also  sa.  5,  6. 
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do  that  by  private  authority  which  he  by  public  justice 
ought  to  do." 

In  connection  with  what  is  here  said,  and  whilst  treating 
of  offences  against  the  sovereign,  it  may  be  proper  to  add, 

at  by  section  3  (b)  of  the  stat.  11  &  12  Vict.  c.  12, 
any  person  is  declared  guilty  of  felony  who  shall  "  within 
the  United  Kingdom,  or  without,  compass,  imagine,  invent, 
devise,  or  intend,  to  deprive  or  depose  our  most  gracious 
lady  the  Queen,  her  heirs  or  successors,  from  the  style, 
honour,  or  royal  name  of  the  imperial  crown  of  the 
United    Kingdom,    or    of    any    other    of   Her   Majesty's 

^ dominions ;  "  or  to  levy  war  against  Her  Majesty  within 
(iny  part  of  the  United  Kingdom,  in  order  by  force  or 
constraint  to  compel  her  to  change  her  counsels,  or  in 
order  to  put  any  force  or  constraint  upon,  or  in  order 
to  intimidate  or  overawe  either  House  of  Parliament,  or  to 
move  or  stir  any  foreigner  or  stranger  with  force  to  invade 
the  United  Kingdom ;  "  and  such  compassLngs,  imagi- 
nations, inventions,  devices,  or  intentions,  or  any  of  them, 
shall  express,  utter,  or  declare,  by  publishing  any  printing 
or  writing,  or  by  open  and  advised  speaking,  or  by  any 
overt  act  or  deed."  And  by  section  7  of  the  same  Act  an 
indictment  for  felony,  framed  under  its  provisions,  will  be 
valid,  although  the  facts  proved  on  the  trial  of  the  accused 
|>arty  shall  amount  in  law  to  treason. 

The  5  &  6  Vict.  c.  51,  s.  2,  renders  it  a  high  misdemeanor 
to  strike  at  the  [sovereign  or  to  discharge  firearms  near  to 
pher  person  with  intent  to  alarm  Her  Majesty. 

Respecting  offences  against  the  State  inferior  in  degree  to  ^^U^f\^^ 
treason,  but  having  a  tendency  to  occasion  political  hurt  or  fJJJ^gring 
detriment,  a  few  general  remarks  must  here  suffice.     Such  ^?,fy"^"'' 

(*)  See  Mulcahy  v.  Reg.,  L.  R.  3  overt  act  of  treason :  Reg.  \.  Gallagher, 
H.  L.  306,  328,  where  Lord  Chelmsford  15  Cox,  C.  C.  291 ;  Reg.  ▼•  Deasy,  lb. 
observes  that  a  conspiracy  may  be  an      334. 
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offences  may  consist  of  specific  acts  inconsistent  with  the 
public  safety, — as  the  seducing  or  endeavouring  to  seduce 
the  subjects  of  the  realm  from  their  allegiance,  or  raising 
bodies  of  armed  troops  without  lawful  authority.  Within 
this  class  may  also  be  included  all  endeavours  or  attempts 
to  perpetrate  treason  not  actually  amounting  thereto ;  all 
endeavours  to  promote  public  disorder  or  disturbance,  as 
by  seditious  meetings,  libels,  or  conspiracies  for  the 
purpose  of  creating  or  inflaming  discontent  or  exciting  men 
to  resort  to  violent  and  unconstitutional  means  for  the 
redress  of  supposed  grievances ;  various  misprisions — 
which  may  be  negative,  as  in  the  case  of  a  bare  con- 
cealment of  treason,  or  positive,  as  contempts  against  the 
king's  courts  or  his  prerogative  (c) ;  also  offences  against 
religion — by  blasphemous  publications  or  otherwise. 
Conspiracy.  The  Crime  of  Conspiracy  (d)  included  in  the  above  hst  of 
offences  against  the  State  is  complete,  where  two  or  more 
than  two  agree  to  do  an  illegal  thing,  that  is  either  to  effect 
something  in  itself  unlawful — ex.  gr.,  as  being  in  violation 
of  an  Act  of  Parliament  (e) — or  to  effect  by  unlawful  means 
something  which  in  itself  may  be  indifferent  or  even  law- 
ful (/).  "It  has,"  remarked  Tindal,  C.  J.  (g),  "always 
been  held  to  be  the  law  that  the  gist  of  the  offence  of 

(f)  See  £eff.  v.  O'Connor,  5  Q.  B.  jointly  liable ;  (2)  showing  malicious  or 

16;  O'Connell  t.  Reg.,  11  CI.  &  F.  wrongful  intention  governing  the  acts 

155.  of    the  defendants.     See    Keayiietf  v. 

Under  the  class  of  offences  against  Lloyd,  26  L.  R.  Jr.  268,  at  p.  280 ; 

the   State  may  properly  be   included  Mogul  S.   S.  Co.  v.  McGregor  Goir, 

the  publishing  of  a  libel  on  a  foreign  23  Q.  B.  D.  598,  at  p.  616  (C.  A.). 

potentate,  particularly  when  it  has  a  {e)  See  Eeg.  v.  Roxclands,  2  Den. 

tendency  to  interrupt  the  pacific  rela-  C.  C.  364. 

tions  existing  between  the  two  coun-  (/)  Per    Tindal,   C.    J.,    O'Connell 

tries:  H.  v.  Feltier,  28  How,  St.  Tr.,  v.  Jieg.,  11  CI.  &  F.  233,  quoted  by 

529.  Frigh,  J.,  Mogul S.  S.  Co.  v.  McGregor 

{d)  "VSTien  two  persons  are  indicted  Gotc.  23  Q.  B.  D.,  at  p.  624  (C.  A.) ; 

for  conspiring  together  and  they  are  £.   v.   Seward,    1   Ad.    &    E.    706 ; 

tried  together,  both  must  be  acquitted  per  Erie,  J.,  Jieg.  t.  Carlisle,  Dcarsl. 

or  both  convicted:   Reg.  v.  Manning,  341 ;  Reg.  v.  Mears,  2  Den.  C.  C.  79; 

12  Q.  B.  D.  241.    Although  conspiracy  Reg.  v.  Pamell,  14  Cox,  C.  C.  508. 

may  not  give  a  right  of  action,  if  con-  (y)  H  CI.  &  F.  233 ;  Judgm.,  Stg. 

spiracy  is  alleged  its  effect  mav  be  v.  Kenrick,  5  Q.  B.  61.     See  Stg. 

twofold  :  (1)   making  the    defendants  t.  Button,  11  Q.  B.  929. 


THE  STATE,   AND   THE  COMMUNITY. 


i 

Ipeonspiracy  is  the  bare  engagement  and  association  to  break 
the  law,  whether  any  act  be  done  in  pursuance  thereof  by 
the  conspirators  or  not."  "A  conspiracy,"  observed  Lord 
Chelmsford  (Ji),  "  cannot  exist  without  the  consent  of  two  or 
more  persons,  and  their  agreement  in  an  act  in  advance- 
ment of  the  uitention  which  each  of  them  has  conceived  in 
his  mind."  Hence,  the  agreeing  of  divers  persons  together 
to  raise  discontent  and  disaffection  among  the  hege  subjects 
of  the  Queen, — to  stir  up  jealousies,  hatred,  and  ill-will 
il)etween  different  classes  of  her  Majesty's  subjects, — would 
clearly  be  indictable  (i).  So  the  agreeing  and  conspiring 
together  to  cheat  or  defraud  the  government  (k),  or  the 
public  (1),  or  a  private  individual  (m),  or  to  obtain  money  by 
false  pretences  {m),  or  to  extort  money  or  goods,  or  falsely 
to  accuse  of  any  crime  (n),  or  to  obstruct,  prevent,  pervert, 
or  defeat  the  course  of  public  justice  (o),  is  indictable.  And 
a  conspiracy  to  raise  by  false  rumours  the  price  of  the 
public  securities  to  the  detriment  of  the  king's  subjects  (j)), 
or  by  falsehood  to  raise  fictitiously  the  market  value  of 
shares  in  a  railway  or  joint-stock  company,  that  the  Queen's 
subjects  may  be  deceived  and  injured,  and  that  at  their 
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(A)  Mulcahy  v.  Reg.,  L.  R.  3  H.  L. 
I  828. 

(t)  Per  Tindal,  C.  J.,  11  CI.  &  F. 
234 ;  and  see  the  indictment  in  G'Con- 
nell's  ease,  as  reported  by  Armstrong 
and  Trevor,  p.  9. 

{k)  Reg.  v.  T/wmpson,  16  Q.  B.  832  ; 
lUg.  V.  Blake,  6  Q.  B.  126. 

(^  Reg.  V.  Aspiiiall,   1   Q.   B.  D. 
r,730;  S.  C,  affirmed  2  Id.  48. 

(m)  Reg.y.  JFarburt(m,L.R.  1  C.  C. 

ri,  276 ;   Reg.  v.  Kenrick,  5  Q.  B. 

^^5;  Reg.y.   Gompertz,  9  Q.  B.  824; 

^Meg.  V.  Carlisle,  Dearsl.  337  ;  Sydserff 

,;▼.  Reg.,  11  Q.  B.  245.     See  Reg.  v. 

^^eek,  9  Ad.  &  E.  686 ;  Reg.  v.  King, 

7  Q.  B.  782;   Reg.  v.  Hudson,  Bell 

C.  C.  263. 

"  If  a  number  of  persons  combine 
and  confederate  to  cheat  a  particular 
individual  there  can  be  no  doubt  that 
that  is  a  criminal  conspiracy  at  law." 
Per  Cockburn,  C.  J.,  Reg.  v.  Gurney, 


reported  by  Mr.  Finlaison,  p.  213. 

(w)  4  Bla.  Com.,  p.  136. 

(o)  14  &  15  Vict.  c.  100,  8.  29 
(which  is  in  part  repealed  by  the  24  & 
25  Vict.  c.  95,  and  the  38  &  39  Vict, 
e.  66,  8.  1)  ;  post,  p.  1024. 

As  to  the  action  for  conspiracy,  see 
Gregory  v.  Bttke  of  Brunswick,  1  Car. 
&  K.  24  ;  Dickson  v.  Vise.  Combennere, 
3  Fost.  &  F.  527. 

{p)  R.  V.  Be  Beretiger,  3  M.  &  S.  67 ; 
15  R.  R.  415  (cited  per  Cockburn,  C.  J., 
Reg.  V.  Gu7-ney,  supra,  n.  {k)) ;  R.  v. 
Lm-d  Cochrane,  Id.  10,  n.,  as  to  which 
see  the  remarks  of  Lord  Brougham,  2 
H.  L.  Ca.  531,  532;  see  also,  Towns. 
Mod.  St.  Tr.,  vol.  2,  p.  10,  where  the 
above  case  is  reported  at  length ;  Reg. 
V.  Aspinall,  1  Q.  B.  D.  730,  743  ; 
S.  C,  affirmed,  2  Id.  48.  See  also 
Scott  V.  Brown,  (1892)  2  Q.  B.  724,  at 
p.  730  (C.  A.). 
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expense  a  profit  may  be  made  by  the  conspirators  (q),  would 
amount  in  law  to  a  misdemeanor.  An  agreement  between 
two  persons  to  buy  shares  in  a  company  with  a  view  to 
induce  the  public  to  believe  that  the  shares  are  at  a 
premium  and  that  there  is  a  market  for  them,  the  parties 
to  the  agreement  knowing  such  not  to  be  the  fact,  may  be 
made  the  subject  of  an  indictment  (?•).  A  conspiracy  to 
murder  any  person  "whether  he  be  a  subject  of  Her  Majesty 
or  not,  and  whether  he  be  within  the  Queen's  dominions  or 
not,"  is  constituted  a  misdemeanor  by  stat.  24  &  25  Vict, 
c.  100,  8.  4  (s),  and  an  article  in  a  newspaper  exulting  in 
the  recent  murder  of  the  Emperor  of  Russia,  and  commend- 
ing it  as  an  example,  has  been  held  to  constitute  an 
encouragement  or  endeavour  to  persuade  to  murder  within 
this  section,  although  not  addressed  to  any  person  in 
particular  (t).  And  the  conspiring  to  raise  wages  by  riot 
and  tumult  is  a  misdemeanor  at  common  law  (u). 

An  agreement,  however,  by  members  of  either  House  of 
Parliament  amongst  themselves  to  make  defamatory 
speeches  in  the  House  respecting  a  person  not  being  a 
member  of  the  House  would  not,  on  the  ground  of  privilege, 
be  indictable  (x). 

To  conspire  to  do  that  which  if  done  by  one  would  not 
be  a  crime  may  be  criminal.  Upon  this  point  Lord 
BramweU  in  Mogvl  S.  S.  Co.  v.  McGregor  Gow,  observes : 
"  It  has  been  objected  by  capable  persons  that  it  is 
strange  that  that  should  be  unlawful  if  done  by  several 
which  is  not  if  done  by  one,  ...  I  think  there  is  an 
obvious  answer,   indeed  two :  one  is,  that  a  man  may 


iq)  Per  Lord  Campbell,  Bumea  t.  The    stat.    38    &   39  Vict.   c.   86, 

Pennell,  2  H.  L.  Ca.  625.  amends  the  law  as  to  conspiracr  in 

(r)  Scott  V.  Brown,  (1892)  2  Q.  B.  trade  disputes :    Connor  \.  Kent,  17 

724  (C.  A.).  C.  C.  C.  364.     See  47  &  48  Tict. 

(»)  See  Reg.  v.  Bernard,  1  Fost.  &  F.  c.  43,  s.  4 . 
240.  [x)  Ex  parte  Wason,  L.  E.  4  (J.  B. 

(0  Beff.  V.  Mott,  7  a  B.  D.  244,  573. 

(«)  £.  V.  Hanton,  31  St.  Tr.  1. 
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encounter  the  acts  of  a  single  person,  yet  not  be  fairly 
latched  against  several.  The  other  is,  that  the  act  when 
done  by  an  individual  is  wrong  though  not  punishable, 
because  the  law  avoids  the  multiplicity  of  crimes :  de 
minimis  non  curat  lex ;  while  if  done  by  several  it  is  suffi- 
ciently important  to  be  treated  as  a  crime  (y). 
Under  the  general  head  of  crimes  against  the  State  may  offence. 

,  .  aK^in»t  th» 

further  be  included  offences  agamst  the  Executive  Power,  Execuuve 

'    Power. 

consisting — 1.  In  the  unlawful  refusal  to  take  and  execute 
a  public  office  ;  2.  In  unlawful  omissions  by  officers  or 
others  to  execute  or  discharge  any  official  or  other  public 
duty,  or  in  the  negligent  and  imperfect  execution  or  dis- 
charge of  any  such  office  or  duty  {x)  ;  3.  In  disobedience  of 
an  Act  of  Parliament  or  of  any  lawful  order  or  command 

I  emanating  from  a  competent  official  authority, — an  indict- 
ment will  therefore  lie  for  a  refusal  to  comply  with  an  ordef 
of  justices  for  the  payment  of  money  (a),  or  of  a  Court 
of  Quarter  Sessions  for  the  payment  of  costs  (6) ;  4.  In 
unlawfully  resisting  and  obstructing  the  administration 
of  the  executive  power  ;  or  in  unlawful  practices  tending  to 
obstruct,  weaken,  or  corrupt  its  due  administration — ex.  gr., 
by  the  selling  of  offices  or  bribery, — which  is  defined  to  be 
the  receiving  or  offering  of  any  undue  reward  by  or  to  any 
person  whatsoever,  whose  ordinary  profession  or  business 
relates  to  the  administration  of  public  justice,  in  order  to 
influence  his  behaviour  in  office,  and  incline  him  to  do  any- 
thing against  the  known  rules  of  honesty  and  integrity  (c). 
The  definition  here  given,  however,  in  limiting  the  offence 

I  of  bribery  to  the  offer  or  acceptance  of  rewards  to  or  by 

(y)  (1892)   A.   C.   at  p.   45.      See  v.   Bidwell,  Id.  222;    Reg.  v.  Bale, 

ilso  Kearney  v.  Lloyd,  26  L.  R.  Ir.  Dearsl.  37. 
at  p.  285.  {b)  Reg.  v.  Mortlock,  7  Q.  B.  469 ; 

(z)  See  56  &  57  Vict.  c.  61  (The  Reg.  v.  Stamper,  1  Q.  B.  119. 
Public    Authorities    Protection    Act,  (c)  Hawk.  P.  C,  Book  I.,  Chap. 

1893).  67,  s.  2;    Euss.  Cr.,  5th  ed.,  vol.  1, 

{a)  Reg.y.  Ferrall,  2  Den.  C.  C.  51 ;  p.  318  ;  3  Inst.  147. 
Reg.  V.  Brisby,  1  Den.  C.  C.  416 ;  Reg. 
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Offences 
against  the 
administra- 
tion of 
Justice; 


— by  judi- 
cial officers : 


—by  private 
persons. 


1 


officers   connected  with  the  administration  of  justice,  is 
clearly  too  narrow  (d). 

Lastly,  under  the  head  of  offences  against  the  executive 
power  must  be  included  abuses  of  official  authority  by  exer- 
cising it  partially,  corruptly,  or  oppressively — for  instance, 
by  extortion  (e),  committed  colore  officii,  or  by  embezzlement 
or  other  fraudulent  application  of  public  funds  (/),  or  by 
betraying  matter  of  confidence,  or  by  the  taking  of  bribes, 
or  by  the  illegal  sale  of  an  office  or  appointment  (g). 

Offences  against  the  Administration  of  Public  Justice  are 
divisible  into  offences  committed  by  officers  of  justice, 
judicial  or  ministerial,  who  neglect  their  duty  or  abuse  the 
authority  with  which  they  are  invested,  and  those  committed 
by  private  persons. 

A  Judge  who  maliciously  obstructs  the  course  of  justice 
is  guilty  of  a  misdemeanor  (/t),  and  it  is  a  familiar  principle 
that  every  Court  of  Justice  is  bound  to  take  care  that  its 
process  shall  not  be  abused  for  purposes  of  injustice  (i),  nor 
its  authority  be  deliberately  perverted  to  bad  and  wicked 
ends  (k), — as  by  the  compounding  of  a  criminal  charge  (0- 

Offences  by  private  persons  against  the  administration  of 
justice  may  consist  in  resistance  to  the  execution  of  such 
official  duties  as  are  strictly  essential  or  ancillary  thereto, 
and  particularly  in  resistance  to  ministers  of  justice  acting 
in  the  discharge  of  their  proper  functions ;  in  escapes  from 
lawful  custody ;  and  in  aiding  others  to  escape  (m),  or  in 


(d)  See  JR.  T.  Vauffhan,  4  Burr. 
2494 ;  a.  V.  Beale,  cited  1  East,  183. 

(«)  Douglas  v.  Reg.,  13  Q.  B.  74  ; 
S.  C.  Id.  42;  Re  Douglas,  3  Q.  B. 
826. 

(/)  R.  V,  £embridge,22  How.  St.  T., 
1,  166-157. 

07)  Reg.  V.  Charretie,  13  Q.  B.  447. 

(A)  Per  Lord  Campbell,  C.  J.,  Reg. 
V.  Marshall,  4  E.  &  B.  480.  See  Ex 
parte  Ramthay,  18  Q.  B.  173. 

(«■)  In  Reg.  v.  Richtnond,  Bell,  C.  C. 
142,  the  indictment  was  framed  under 


the  Stat.  9  &  10  Vict.  c.  95,  s.  57. 

{k)  Per  Coleridge,  J.,  Reg.  v.  Al- 
legne,  Dearsl.  510 ;  S.  C,  4  E.  &  B. 
186  ;  5  E.  &  B.  399. 

{I)  See  Reg.  v.  AUeyne,  Dearsl. 
605;  Keir  v.  Leeman,  9  Q.  B.  371, 
395 ;  -S.  C,  6  Q.  B.  308 ;  Goodall  v. 
Lowndes,  6  Q.  B.  464 ;  Reg.  v.  Patcoe, 
1  Den.  C.  C.  456.  Ante,  p.  278, 
where  various  cases  bearing  on  the 
subject  supra  are  cited. 

(»w1  Holloway  v.  Reg.,  17  Q.  B. 
317.' 
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rescuing  them  therefrom ;  or  in  hindering  a  witness  from 
appearing  to  give  evidence  in  a  Comrt  of  justice  («) ;  or 
in  perjury,  which,  by  the  common  law  (o),  may  be  defined 
to  be  the  assertion  of  a  falsehood  upon  oath  in  a  judicial 
proceeding  respecting  some  fact  material  thereto  (p),  or 
to  the  point  to  be  decided  in  such  proceeding  (q) ;  the 
characteristic  of  this  offence  being  not  the  violation  of 
the  religious  obligation  of  an  oath,  but  the  injury  done 
to  the  administration  of  public  justice  by  false  testimony. 
"The  offence  of  perjury,"  it  has  been  observed  (r), 
"  consists  in  taking  a  false  oath  in  a  judicial  proceed- 
ing, and  whether  the  oath  is  taken  in  a  judicial  proceeding 
ibefore  a  Court  at  common  law,  or  acting  under  an  earlier 
or  a  later  statute,  it  is  equally  an  oath  taken  in  a  judicial 
proceeding  and  equally  perjury,"  punishable  by  penal 
servitude. 
An  offence  against  the  Public  Peace  may  be  constituted  offences 

"  •'  against  the 

by  an  actual  or  by  a  constructive  breach  of  the  peace,  sc,  ^"^^l^ 
by  some  act — as  the  sending  of  a  challenge  or  a  threatening 
letter — having  a  tendency  to  make  others  break  the  peace, 
or  by  making  use  of  threatening,  abusive,  or  insulting 
language  or  behaviour  which  might  provoke  a  breach  of 
the  peace  (s). 

Of  actual  breaches  of  the  peace,  the  more  important  are  Riots,  &c. 
riots,  routs,  unlawful  assemblies,  and  forcible  entries  upon 
land,  and  in  regard  to  these  our  Legislature  has  at  various 
times  deemed  it  expedient  to  enact  specific  ordinances. 

(«)  Heff.  V.  Stotvell,  5  Q.  B.  44.  504 ;  S.  C,    17  Q.  B.  496 ;  JReff.  v. 

(o)  Beg.  V.  Hodgkiss,  L.  K.  1  C.  C.  Phillpotts,  Id.    302 ;  Reg.  v.    Cooke, 

212.     False  swearing  is  also  in  various  Id.  462 ;   Reg.  v.  Millard,  Dearsl.  166 ; 

:ases  punishable  by  the  statute  law.  Reg.  v.  Stone,  Id.  251 ;  King  v.  Reg., 

An  attempt  to  pervert  the  course  of  14    Q.    B.    31 ;    Reg.    v.    Chapman, 

justice  bv  preparing  false  evidence  to  1  Den.  C.  C.  432  ;  Reg.  v.  Simmons, 

'e  used  'in   an   arbitration,  although  Bell,    C.   C.    168 ;    Reg.   v.    Westley, 

uch  e\'idencebe  not  used,  is  a  punish-  Id.  193. 

ible  misdemeanor  :    Reg.  v.    Vreones,  (»•)  Judgm.,  Reg.  v.  Castro,  L.  R.  9 

1891)  1  Q.  B.  360.  Q.  B.  357.     See  Reg.  v.  Johnson,  L.  R. 

[p)  See   per   MauU,    J.,   Reg.    v.  2  C.  C.  15;  per  Brett,  J.,  Reg.  v. 

''hillpotts,  2  Den.  C.  C.  306.  Widdop,  Id.  9. 

(?)  See  Lavey  v.  Reg.,  2  Den.  C.  C.  (s)  Reg.  v.  King,  14  Cox,  C.  C.  434. 

B.C.L.  3  U 
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"  Kiots,  routs,  and  unlawful  assemblies,"  remarks  Black- 
stone  (0>  **  must  have  three  persons  at  least  to  constitute 
them.  An  unlmcful  assembly  is  when  three  or  more  do 
assemble  themselves  together  to  do  an  unlawful  act,  as  to 
pull  down  enclosures,  to  destroy  a  warren  or  the  game 
therein,  and  part  without  doing  it  or  making  any  motion 
towards  it ;"  or  to  obstruct  the  officers  of  the  law,  in  which 
case  all  persons  so  assembling  are  guilty  of  an  unlawful 
assembly  (u).  But  persons  assembling  for  a  lawful  purpose, 
with  no  intention  of  carrying  it  out  unlawfully,  will  not  be 
guilty  of  an  unlawful  assembly  merely  because  they  know 
that  their  assembly  will  be  opposed,  and  have  good  reason 
to  suppose  that  a  breach  of  the  peace  will  be  committed  by 
their  opponents  (x).  "A  rout  is  where  three  or  more  meet 
to  do  an  unlawful  act  upon  a  common  quarrel,  as  forcibly 
breaking  down  fences  upon  a  right  claimed  of  common  or 
of  way ;  and  make  some  advances  towards  it.  A  riot  is 
where  three  or  more  actually  do  an  unlawful  act  of  \dolence, 
either  with  or  without  a  common  cause  or  quarrel :  as  if 
they  beat  a  man  ;  or  hunt  and  kill  game  in  another's  park, 
chase,  warren,  or  liberty ;  or  do  any  other  unlawful  act  with 
force  and  violence ;  or  even  do  a  lawful  act,  as  removing  a 
nuisance,  in  a  violent  and  tumultuous  manner."  Now  it  is 
material  to  observe  that  by  our  common  law  the  injury  or 
grievance  complained  of  and  intended  to  be  remedied  by 
those  who  are  parties  to  a  riot,  rout,  or  unlawful  assembly, 
must  be  private,  or  at  all  events  must  concern  a  limited 
class  only.  In  reference  to  this  point,  indeed,  it  is  notice- 
able that  the  Statute  of  Treasons  (y)  declares  that  if  "  any 
man  ride  openly  or  secretly  with  men  of  arms  against  any 
other  to  slay  or  to  rob  him,  and  to  take  and  keep  him  till 
he  make  fine  for  his  deliverance,  it  is  not  the  mind  of  the 


{t)  4  Com.,  p.  146 ;  Hawk.  P.  C, 
Book  I.,  Chap.  65. 

{x)  Beatty  v.  GUlbankt,  9  Q.  B.  D. 

308.    Doubted  in  0' Kelly  v.  J«rwy, 

(«)    Per    Fitzfferald,   J.,    Reg.    v. 

16  Cox,  C.  C.  435. 

MelfaughUm,  14  Cox,  C.  C.  676. 

(y)  Ante,  p.  1013. 
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king  nor  his  counsel  that  in  such  case  it  shall  be  judged 
treason ;  but  it  shall  be  judged  felony  or  trespass  according 
to  the  laws  of  the  land  of  olden  time  used,  and  according  as 
the  case  requireth."  Upon  which  Sir  M.  Foster  remarks  {z) 
that  the  cases  of  assembling  to  kill,  rob,  or  imprison  are 
put  by  icay  of  example  only,  and  will  not  exclude  others 
rhich  may  be  brought  within  the  same  rule — that  is,  all 
ises  which  are  of  the  like  i^nvate  nature. 

With  a  view  to  preventing  tumults  and  riotous  assemblies,  Riot  Act 

d  for  the  more  speedy  and  effectual  punishment  of  rioters, 

16  stat.  1  Geo.  1,  st.  2,  c.   5    (usually  called  the  Eiet 

!ct),  by  reason  of  the  proved  inefficacy  of  various  prior 

inactments,  was  passed  ;  its  general  effect  (a)  is  to  provide 

that  if  any  twelve  persons  are  unlawfully  assembled  to 

e  disturbance  of  the  peace,  and  any  one  justice  of  the 

^ace,  sheriff,  under-sheriff,  or   mayor   of  a   town,    shall 

k  proper  to    command  them  by  proclamation  (b)  to 

perse,  if  they  contemn  his  orders  and  continue  together 

one  hour  afterwards,  such  contempt  shall  be  felony." 

d  further,  if  the  reading  of  the  proclamation  be  by  force 

posed,  or  the  reader  be  in  any  manner  wilfully  hindered 

m  the  reading  of  it,  such  opposers  and  hinderers,  and 

persons  to  whom  such  proclamation  ought  to  have  been 

made,  and  knowing  of  such  hindrance  and  not  dispersing, 

are  likewise  declared  to  be  guilty  of  felony  (c). 

Likewise  by  the   24   &  25  Vict.  c.  97,  s.  11  (d),  it  is 

nacted,  that  if  any  persons  riotously,  (e)  and  tumultuously 

assembled  together  to  the  disturbance  of  the  public  peace, 

^hall  unlawfully  and  with  force  demohsh,  or  pull  down  or 


ilH 


{z)  Disc.  High  Tr.,  p.  209.  length  hy  Littledale,  J.,  in  R.  v.  Pin- 
la)  See  Bla.  Com.,  p.  143;  R.  v.  my,  5  Car.  &  P.  254;  and  see  R.  v. 
mes,  5  Car.  &  P.  153.  Keunett,  Id.  282,  n. 

[b]  Of  -which  a  form  is  given  ill  the  {d)  See  Reg.  v.  Eowell,  9  Car.  &  P. 
Act  (section  2).  See  R.  v.  CAt'W,4  Car.  437  ;  Reg.  v.  Harris,  Car.  &  M.  661 ; 
c  P.  442.  Reg.  v.  Simpson,  Id.  669. 

(c)  7  W^ill.  4  &  1  Vict.  c.  91,  s.  1.  (e)  See  Reg.  v.  Langford,  Car.  &  M. 
The  duty  of  a  magistrate  in  regard  602. 

0  the  quelling  of  a  riot  is  explained  at 


3tj2 
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Forcible 
entrj-. 


destroy,  or  begin  (/)  to  demolish,  pull  down,  or  destroy  any 
church,  or  chapel,  or  any  house  or  building  used  in  farming 
land  or  in  carrying  on  any  trade  or  manufacture,  or  any 
machinery,  &c.,  they  shall  be  guilty  of  felony. 

Another  offence  against  the  public  peace  consists  in  a 
forcible  entry  or  detainer — i.e.,  where  possession  is  taken  or 
kept  of  either  house  or  land,  with  such  number  of  persons 
and  show  of  force  as  is  calculated  to  prevent  resistance  and 
to  deter  the  rightful  owner  from  repelling  the  wrong-doers, 
and  resuming  his  own  possession  (</).  In  ancient  times, 
remarked  Lord  Denman,  C.  J.  {h),  violent  acts  were 
frequently  committed  in  taking  possession  of  property, 
sometimes  by  those  who  were  really  the  owners  of  the 
property,  sometimes  by  those  who  were  not.  To  meet  this 
mischief  various  statutes  (i)  were  passed,  giving  "a  great 
and  indeed  violent  power  to  the  magistrates;"  for  it  is 
thereby  provided  that,  upon  any  forcible  entry  or  forcible 
detainer  after  peaceable  entry  into  any  lands,  one  or  more 
justices  of  the  peace,  taking  sufficient  power  of  the  county, 
may  go  to  the  place  at  which  the  offence  was  committed, 
and  there  "  record  the  force  upon  his  own  view  as  in  case 
of  riots,  and  upon  such  conviction  may  commit  the  offender 
to  gaol  till  he  makes  fine  and  ransom  to  the  king  "  (A). 
The  justice  moreover  is  empowered  by  the  statutes  in 
question  to  summon  a  jury  to  try  the  forcible  entry  oi 
detainer  complained  of ;  and,  if  the  same  be  found  b} 
that  jury,  restitution  of  possession  may  be  made,  without 
inquiry  into  the  merits  of  the  title  being  instituted.    Th< 


(/)  See  Beg.  v.  Sotcell,  9  Car.  &  P. 
437  ;  Jieff.  V.  Adatns,  Car.  &  M.  299 ; 
H.  T.  Thoinat,  4  Car.  &  P.  237  ;  £.  v. 
J'rice,  6  Car.  &  P.  510. 

(si)  Per  Lord  Tenteideti,  C.  J.,  Mil- 
ner  v.  Maclean,  2  Car.  k  P.  18  ;  and 
in  R.  v.  Smyth,  5  Car.  &  P.  204. 

(h)  S.  T.  Harland,  8  Ad.  &  E. 
828. 

(0  15  Bic.  2  c.  2.      See  Lous  v. 


Telford,  1  App.  Cas.  414  ;  Beddally 
Maitland,  17  Ch.  D.  174 ;  Edtcirk  t 
Hawkes,  18  Ch.  D.  199  ;  ante,  p.  207 
8  Hen.  6  c.  9  ;  31  Eliz.  c.  11;  2) 
Jac.  1  c.  15. 

{k)  4  Bla.  Com.,  p.  148  ;  Arch.  Just 
P.,  4th  ed.,  vol.  1,  pp.  464  474 ;  B.  t 
Wilso)i,  3  Ad.  &  E.  817  ;  B.  v.  Oakky 
4  B.  &  Ad.  307. 
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same  object  may  likewise  be  effected  by  indictment  pre- 
ferred at  the  assizes — where,  on  the  finding  of  the  bill  by 
the  grand  jury,  it  is  discretionary  with  the  Judge  of  assize, 
on  ground  shown  by  affidavit,  to  grant  a  warrant  of  resti- 
tntion  (l).  The  proceeding  under  the  statutes  of  forcible 
entry  is  thus  peculiar,  and  has  been  said  to  furnish  "the 
only  instance  known  to  the  law  of  England  in  which  a 
party  may  be  turned  out  of  possession  by  ex  parte  steps 
taken"  (m). 

Where  a  person  having  the  legal  title  to  land  is  in  actual 
possession  of  it,  an  attempt  to  eject  him  by  force  would 
bring  the  person  making  such  attempt  within  the  provisions 
of  the  stat.  15  Eic.  2  c.  2  against  forcible  entry  (w). 

It  may  be  well  to  add,  that  a  forcible  entry  is  also 
indictable  at  common  law;  although  a  mere  trespass  to 
land,  remediable  by  civil  action,  is  not  so  (o). 

Amongst   offences   against  the   Public  Peace  may  fur- 
ther properly  be  included  assault  and  battery,  which  will, 
however,   be   more   conveniently  noticed   in   the    ensuing 
chapter  {p)  ;  and  next  in  order  must  be  mentioned  offences  ^""^^^^ 
against  the  Public  Eevenue  and  Trade — as  smuggling  and  "<=  '■^^  • 
fraudulent  bankruptcy  (q) — and  offences  against  the  Public  o^j"^""' 
Morals    (r),    Health,    and   PoHce,   comprising,   inter    alia,  ™°^*°** 
bigamy  (s),  infringements  of  the  game  laws,  and  nuisance, 
respecting  which  latter  only  will  some  few  remarks  be  here 
offered. 

{I)  H.  V.  Sarland,  8  Ad.  &  E.  826.  Tr.  153  ;  R.  v.  Sedley,  Id.  155,  n. ; 

(«0  Per  Lord  Bemnan,  C.  J.,  8  Ad.  Reg.  v.  Harris,  L.  R.   1  C.  C.  282 ; 

&  E.  829.     See  ante,  p.  207.  R.  v.  Williams,  26  How.  St.  Ir.  6o3  ; 

(«)  See  Lows  v.    Telford,    1    App.  Reg.  v.  Hicklin,  L.  R.  3  Q.  B    360 ; 

Cas.  414  followed  in  Steele  v.  Brannan,  L.  R.  7 

(o)  Per  Lord  Kenyon,  C.  J.,  R.  v.  C.  P.  261 ;  R.  v.  Wilkes,  4  Burr.  2527, 

Wilson,  8  T.  R.  360 ;  4  R.  R.  694  ;  2574.     See  Reg.  v.    Ellxot,  L.  &   C. 

R.  T.  Blake,  3  Burr.  1731.  103. 

{p)  Section  1.  («)  See  the  stat.  24  &  2o  \ict.  c. 

[q]  32  &  33  Vict.  c.  62,  ss.  11  et  100,   s.   57.     A  bona  fide  belief   on 

seq.  ;   46  &  47  Vict.   c.   52,  s.   163.  reasonable  grounds  that  the  hrst  hus- 

32  k  33  Vict.  c.  62,  s.  11,  is  amended  band  is  dead  at  the  time  of  the  second 

by  53  k  54  Vict.  c.  71,  s.  26.  marriage  is  a  good  defence:  Reg.  t. 

(>•)  See  R.  V.   Curll   17   How.   St.  Tolson,  23  Q.  B.  D.  168. 
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Nuisance.  A  common  nuisance,  observes  Blackstone  (t),  is  an 
offence  "  against  the  public  order  and  oeconomical  regimen 
of  the  state,  being  either  the  doing  of  a  thing  to  the- 
annoyance  of  all  the  king's  subjects,  or  the  neglecting  to 
do  a  thing  which  the  common  good  requires ;  "  the  true' 
nature  of  a  common  or  public  nuisance,  and  the  test 
whereby  to  distinguish  it  from  a  private  nuisance,  having 
been  already  pointed  out  (?/),  I  need  here  only  remind  the 
student  that  common  nuisances  are  such  inconvenient  or 
troublesome  offences  as  annoy  or  endanger  (x)  the  com- 
munity in  general,  and  not  merely  some  particular  person 
or  persons,  and  therefore,  with  a  view  to  avoid  multiplicity 
of  suits,  are  indictable  only  and  not  actionable.  Of  this 
nature  are  annoyances  in  highways  or  footways  (y)  and 
public  rivers  (z),  by  rendering  the  same  inconvenient  or 
dangerous  to  pass,  either  positively  by  actual  obstruction 
or  negatively  by  want  of  reparation  (a),  for  which  public 
nuisance  the  person  so  obstructing,  or  the  individual  bound 
to  repair,  or  the  parish  at  large  in  which  the  obstruction 
has  occurred,  or  want  of  reparation  has  been  tolerated, 
may,  according  to  circumstances,  be  indicted  (b).  The 
proper  and  ordinary  (c)  remedy,  then,  for  obstruction  of  * 
public  highway,  whether  by  land  or  water,  being  by  indict- 
ment (d),  difficult  questions  not  unfrequently  arise  in 
determining  whether  the  road  or  river  obstructed  is  public, 
and  whether  the  obstruction  proved  is  such  as  may  amount 

(t)  4  Com.,  p.  166.  Train,  2  B.  &  S.  640. 

lu)  Ante,  pp.  820,  821,  880.  (6)  See  Gibbons'  Law  of  Nuiaances, 

(x)  See  Jieff.  v.  Lister,  Dearsl.  &  B.  &c.,  2nd  ed.,  pp.  326  et  seq. ;  Sep.  r. 

209.  Inhabitants  of  Honuea,  Dearsl.  291; 

(y)  See  Walker  y.  Hornet;  1  Q.  B.  D.  Reg.  v.  Bradford  Kav.  Co.,  6  B.  &  S. 

4  ;  Reg.  v.  Mutters,   L.    &    C.   491 ;  631,  648. 

Gully  V.  Smith,  12  Q.  B.  D.  121.  (c)  There  are  many  nuisances,  for 

{z)  See  Reg.  v.  Stephens,  L.  R.   1  wluch,  under   particular    statutes,  as 

Q.  B.  702,  which  shows  that  the  owner  Highway  or  Building  Acts,  proceedings 

of  works  may  he  criminally  liable  for  a  may  be  taken  before  justices  of  the 

nuisance  caused  by  acts  of  hi.'i  work-  peace. 

men  done  without  his  knowledge  and  (rf)  Judgm.,  Mayoir  of  Colchester  v. 

contrary  to  his  general  orders.  Brooke,  7  Q.  B.  377. 

(a)  4  Bla.  Com.,  p.    167;  Reg.  v. 
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to  a  nuisance  at  common  law.  In  reference  to  the  former 
of  these  points  the  cases  below  cited  may  be  consulted  (e). 
With  reference  to  the  latter  it  must  be  remembered,  that 
although  even  a  small  offence  cannot  legally  be  com- 
mitted (/),  yet  the  consequences  of  an  obstruction  of  a 
public  thoroughfare  or  navigable  river  may  be  "so  slight, 
uncertain,  and  rare  "  as  not  to  entail  on  the  offending  party 
criminal  responsibility  (g)  ;  the  question,  however,  whether 
a  particular  erection  is  or  is  not  commune  noeumentum  (fe), 
sing  for  the  jury  (i). 


(e)  M.  V.  Richards,  8  T.    R.   634 

f8  R.  R.  489  ;  Reg.  v.  Betts,  16  Q.  B 

1022  ;  Reg.  v.  Petrie,  4  E.  &  B.  737 

(/)  Per  Lord  Campbell,  C.  J.,  Reg 

V.  Russell,  3  E.  &  B.  952. 

{g)  R.  V.  Tindall,  6  Ad.  &  E.  143  ; 
Crampton,  J.,  3  E.  &  B.  953.    See 


Reg.  V.  Charlesworth,  16  Q.  B.  1012 ; 
R.  V.  Ward,  4  Ad.  &  E.  384. 

(h)  See  Reg.  v.  Vann,  2  Den.  C.  C. 
325 

(i)  Reg.  \.  Betts,  16  Q.  B.  1022, 
1038. 
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CHAPTEK  m. 

OFFENCES   AGAINST   INDIVIDUALS. 

The  present  chapter  will  be  devoted  to  a  brief  notice  of 
certain  criminal  acts  directed  against  the  Person,  Eeputa- 
tion,  or  Property  of  an  individual. 

We  have  inserted  in  this  portion  of  our  work  refer- 
ences, almost  exclusively,  to  cases  on  Crown  law  which 
show  the  principles  on  which  it  rests,  eschewing  those 
which  exemplify  merely  its  eccentricities. 


Homicide — 
degrees  of. 


Murder. 


Man- 
■Uughter. 


Section  I. — Offences  against    the  Person,  Beputation,  and 

Property. 

The  law  of  England  recognizes  (independently  of  the 
crime  of  suicide)  two  degrees  of  culpable  homicide,  murder 
and  manslaughter :  it  recognizes  also  two  degrees  of  homi- 
cide— excusable  and  justifiable — which  do  not  expose  to 
punishment. 

'Murder'  is  constituted  by  the  killing  of  any  person 
under  the  king's  peace  with  malice  aforethought  express  or 
implied  (a).  '  Manslaughter '  is  "  the  felonious  killing  of 
another  vnthout  m^ice  express  or  implied  "   (6),  so  that 


(«)  1  Ru88.  Cr.,  5fl)  ed.,  p.  641  ; 
4  Bla.  Com.,  p.  195 ;  3  Inst.  47. 

See  Heff.  v.  Maxcgridgr,  Kelynge, 
128;  S.  C.  17  How.  St.  Tr.  67  ;  R.  v. 


Lord  Byron,  19  How.  St.  Tr.  1177; 
R.  y.  Earl  Ferrets,  Id.  885. 
(A)  See  1  Hale,  P.  C,  p.  449. 
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this  offence  differs  from  murder  not  in  "  substance  of  the 
fact "  (c),  but  in  degree  (d). 

The  peculiar  characteristic  of  murder,  then,  as  distin-  Malice 

exprasn  or 

guished  from  manslaughter,  is  the  ingredient  in  it  of  ""p"«l 
malice,  either  express  or  implied.  The  nature  of  express 
malice  may  be  illustrated  by  the  case  where  one  person 
kills  another  with  a  deliberate  mind  and  formed  design — 
such  design  being  evidenced  by  external  circumstances 
discovering  the  inward  intention  (e) — as,  for  instance,  in 
the  case  of  duelling,  which,  if  it  end  fatally,  is  punishable 
as  murder  (/).  Implied  malice  is  malice  inferred  or  pre- 
sumed by  law  from  any  deliberately  cruel  act  committed 
by  one  person  against  another  (g).  Thus,  if  a  man  kills 
another  suddenly  without  any,  or  indeed  without  some 
considerable,  provocation,  the  law  implies  malice,  because 
"  no  person,  unless  of  an  abandoned  heart,  would  be  guilty 
of  such  an  act  upon  a  slight  or  no  apparent  cause  "  (h); 
and  if  A.  lays  poison  for  B.,  which  is  taken  by  C,  against 
whom  A.  had  no  malicious  intent  whatever,  the  individual 
last  named  will  clearly  be  guilty  of  murder  (h).  So  if  a 
man  throw  himself  into  a  river  under  such  circumstances 
as  render  the  act  not  voluntary  on  his  part,  as  if  violence 
be  used  to  the  body  or  threats  which  operate  on  the  mind, 
he  is  guilty  of  murder  who  drove  deceased  to  the  act  which 
caused  his  death,  i.e.,  provided  the  apprehensions  were  of 
immediate  violence  and  apparently  well  founded  (i).  So, 
I  if  two  persons  mutually  agree  to  commit  suicide  together, 
puid  the  means  employed  to  produce  death  take  effect  upon 

(c)  1  Hale,  p.  C.,p.  466.  ing  of  the  word  "malice,"  per  Ba;,- 

(d)  In  the  crime  of  murder,  "the  nwnd,  C.  J.,  Ji.  v.  Oneb;/,  17  How. 
killing  is  the  substance  and  the  malice  St.  Tr.  43  et  seq.,  and  in  E.  v.  Huff- 
prepense  the  manner  of  it":  Mack-  gins,  Id.  374,  375;  per  Lord  Ell^n. 
alley's  case,  9  Rep.  67  b.  borough,  C.  J.,  R.  v.  Plcton,  30  Id. 

{e)  1  Hale,  P.  C,  p.  451.  488  ;  perMacdomld,  C.  B.,  £.  v.  Wall, 

(/)  Beg.  V.  Barronet,  Dearsl.  51 ;  28  How.  St.  Tr.  145. 

Reg.  V.   Cuddy,  1  Gar.  &  K.  210  ;  4  (A)  4  Bla.  Com.,  p.  200. 

Bla.   Com.,  p.  199.     See  Helsham  v.  (i)  Per  Erskine,  J.,  Reg.  v.  PUU, 

Blackwood,  11  C.  B.  111.  Car.  &  M.  284 ;  R.  v.  Erans,  cited  1 

(</)  See,  also,  as  to  the  legal  mean-  Euss.  Cr.,  5th  ed.,  p.  489. 


OFFENCES 


4 


one  only,  the  survivor  will,  in  point  of  law,  be  guilty  of 
murder  (k).  Again,  if  an  individual  do  any  act  with  regard 
to  a  human  being,  helpless  and  unable  to  provide  for  itself, 
which  must  necessarily  lead  to  its  death,  the  crime  amounts 
to  murder.  But  if  the  circumstances  were  not  such  that 
the  parties  must  have  been  aware  that  the  result  would  be 
death,  the  offence  would  be  reduced  to  manslaughter,  pro- 
vided the  death  was  occasioned  by  an  unlawful  act,  but  not 
such  as  to  imply  a  malicious  mind.  For  instance,  if  a 
person  leaves  a  child  at  a  man's  door  where  it  is  likely  to 
be  found  almost  immediately  and  taken  care  of,  it  would  be 
too  much  to  say  that  if  the  child's  death  were  thence  to 
ensue,  the  act  done  would  amount  to  murder  (0.  If,  on 
the  other  hand,  it  were  left  in  an  unfrequented  place,  on  a 
barren  heath,  for  instance,  what  inference  could  be  drawn 
but  that  the  party  left  it  there  in  order  that  it  might 
die  (m)  ?  So,  if  a  person  has  the  custody  and  charge  of 
another,  and  being  able  to  supply  proper  food  and  lodging 
for  the  latter,  neglects  to  do  so,  such  person  is  responsible, 
if  from  such  neglect  death  results  to  the  person  in  his 
custody  (n)  ;  on  the  other  hand,  if  a  female  having  the 
free  control  of  her  actions,  and  able  to  take  care  of  herself, 
remains  in  a  service  where  she  is  starved  and  badly  lodged, 
the  mistress  will  not  be  criminally  responsible  for  the  con- 
sequences (o).  "  Moreover,  to  render  a  person  who  has  the 
charge  of  another  criminally  responsible  for  neglect,  there 
must  be  on  the  part  of  such  person  a  duty  arising  from  the 
helpless  character  of  the    person  who  is   under  control. 

(/.)  Jteff.  V.  Alison,  8  Car.  &  P.  418  ;  Dearsl.  &  B.  303,  where  the  indictment 

E.  V.  Dyson,  Russ.  &  Ry.  523.     See  was  on  the  repealed  stat.  7  Will.  4  & 

li.  V.  Russell,  1  Moo.  C.  C.  356.     See  1  Vict.  c.  85,  s.  2. 

also  Reg.  v.  Jessop,  16  C.  C.  C.  204.  (m)  Cf.  Reg.  v.   Imtan,  17  C.  C.  C. 

(0  See  Reg.  v.  White,  L.  R.  1  C.  C.  602. 

311 ;    Reg.  v.  Falkingham,  L.  R.  1  (o)  Per  Erle,C.  J.,  Reg.  r.  Smith, 

C.  C.  222.  L.  &  C.  624,625 ;  Reg.  v.  Rglmd,  L.  R. 

(»i)  Per  CoUman,  J.,  Reg.  v.    Wal-  1  C.  C.  99  ;  Reg.  v.  Chandlei-,  Dearsl. 

teis.  Car.  &  M.  164  ;    Reg.  v.  V'ateis,  463. 
2  Car.  &  K.  864.     See  Reg.  v.  Gray, 
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Such  a  duty,  for  instance,  arises  in  the  case  of  those  who 
[have  charge  of  infants  {p),  invalids,  or  lunatics  (q).  So, 
also,  such  a  duty  arises  where  the  person  exercising  the 
restraint  exercises  it  to  such  an  extent  as  to  entirely  deprive 
the  person  who  is  subject  to  it  of  all  liberty  whatever"  (/•). 

Malice,  then,  in  general,  may  be  said  to  denote  "  a 
wicked,  perverse,  and  incorrigible  disposition  "  (s),  and  to 
emanate  from  "  a  heart  regardless  of  social  duty  and  fatally 
bent  upon  mischief  "  (t) ;  the  term  '  malice  aforethought ' 
[being,  however,  sometimes  applied  to  a  state  of  circum- 
stances involving  only  malice  in  a  legal  sense,  and  where 
malice  according  to  the  ordinary  signification  of  the  word 
does  not  exist  («). 

Now,  it  is  an  important  rule  of  our  law  that  all  homicide  HomicMe 

presiinied 

is  presumed  to  be  malicious  until  the  contrary-  is  shown  (r),  *^j,|j^  *"'"" 
so  that  any  homicide  will,  in  legal  contemplation,  amount 
to  murder  unless  where  Justified  by  the  command  or  per- 
mission of  the  law — excused  on  the  ground  of  accident  or 
because  done  in  self-preservation  (x) — or  alleviated  into 
manslaughter  by  concomitant  circumstances  (?/).  And  where 
the  question  arises  whether  a  homicide  was  committed 
wilfully  and  maliciously  or  under  circumstances  justifying, 
excusing,  or  alleviating  it,  the  solution  of  the  question, — 
are  the  facts  alleged  by  way  of  justification,  excuse,  or 
alleviation,  true  ?  is  the  proper  and  only  province  of  the 
jury.  But  whether,  the  truth  of  the  facts  being  assumed, 
-  such  homicide  be  justified,  excused,  or  alleviated,  must  be 
K  submitted  to  the  judgment  of  the  Court ;  in  cases  of  doubt 

(p)  57  &  58  Vict.  c.  41.  (0  Fost.  Disc.  Horn.,  p.  257. 

(fj)  See  53  &  54  Viet.  c.  5,  s.  341 ;  (w)  Cr.  L.  Com.,  4th  Kep.,  p.  22; 

Buchanan  v.  Hardy,  18  Q.  B.  D.  486.  per  Lord  Benman,  C.  J.,  Reij.  v.  Tykr, 

()•)  Per    Blackburn,    J.,     Reg.    v.  8  Car.  &  P.  620. 

Smith.  L.  &  C.  629.  (r)  4  Bla.  Com.,  p.  201 ;  Fost.  Dist. 

(.«)  Fost.  Disc.  Hom.,  p.  257,  cited  Horn.,  p.  255;  1  Kuss.  Cr.,  5th  ed., 

per  Mellor,  J.,  Rey.  v.  Ward,  L.  C.  1  p.  642. 

C.  C.  361  ;  Mason's  case,  Fost.  Disc.  (ar)  Reg.  v.  Dudley,  14  Q.   B.   D. 

Hom.   132  ;    Reg.  v.   Tirey,   1    Deu.  273. 

C.   C.  63;    Reg.  v.  Cluderag,  1  Den.  (y)  4  Bla.  Com.,  p.  201. 
C.  C.  514. 


OFFENCES 

and  difficulty,  the  jury  having  a  right  to  state  facts  and 
circumstances  in  a  special  verdict,  and  where  the  law  is 
clear,  being  directed  by  the  Judge  in  regard  to  it — matters 
of  fact  being  still  left  to  their  determination  (z). 

Precisely  in  accordance  with  the  terms  in  which  the 
above  important  legal  presumption  respecting  homicide  has 
been  stated  is  the  summing  up  of  Tinclal,  C.  J.,  in  Re{i. 
V.  Greenacre  (a),  in  the  course  whereof  he  remarks,  that, 
"  where  it  appears  that  one  person's  death  has  been  occa- 
sioned by  the  hand  of  another,  it  behoves  that  other  to 
show  from  evidence,  or  by  inference  from  the  circumstances 
of  the  case,  that  the  offence  is  of  a  mitigated  character  and 
does  not  amount  to  the  crime  of  murder."  And  in  Reg.  v. 
Kelly  {h),  Rolfe,  B.,  observes  that  ''prima  facie,  when  any 
man  takes  away  the  life  of  another,  the  law  presumes  that 
he  did  it  of  malice  aforethought,  unless  there  be  evidence 
to  show  the  contrary,"  i.e.,  to  reduce  the  killing  to  man- 
slaughter, or  to  one  or  other  of  the  inferior  species  of 
homicide  {c). 

Various  states  of  facts  might  readily  be  suggested  which 
would  suffice  thus  to  mitigate  the  character  of  homicide.  It 
will,  in  the  first  instance,  be  advisable  however  to  observe, 
that  the  essential  distinction  between  culpable  homicide  and 
such  as  is  justifiable  or  excusable,  as  also  between  the  two 
degrees  of  culpable  homicide,  will  be  found  necessarily  to 
depend  upon  the  following  considerations — viz.,  the  mind 
and  intention  of  the  party  in  doing  the  act  which  caused 
death,  the  particular  occasion  of  the  act  and  circumstances 
attending  it,  collateral  grounds  of  legal  policy  {d). 

A  case  frequently  occurring  in  practice,  which  raises 
difficulty  in  distinguishing  between  the  legal  degi'ees  of 
guilt   attaching   to   homicide,   is   where,   some  degree  of 

(r)  Fo8t.  Disc.  Horn.,  pp.  255,  266:  [e)  Per  Parke,  J.,  Reg.  v.  Fuhei; 

Reij.  V.  LudUy,  14  Q.  B.  D.  273.  8  Car.  &  P.  185. 

[a)  8  Car.  4:  P.  35,  42.  (rf)  Cr.  L.  Com.,  4th  Rep.,  p.  19. 

(A)  2  Cur.  k  K.  814. 
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*  provocation  having  been  offered,  the  question  is  whether  the 
.homicide  shall  be  accounted  murder,  or  shall  be  regarded 
as  extenuated  by  provocation  given  and  as  amounting  to 
manslaughter  only.  The  law,  indeed,  whilst  making 
allowance  for  the  infirmity  of  man's  temper,  ordains  that  a 
ferocious  excess  of  violence,  far  beyond  what  the  particular 
provocation  called  for,  and  which  therefore  cannot  be 
^  attributed  to  mere  heat  and  passion  so  momentarily  excited, 
Bfihall  not  be  held  justifiable,  but  shall  be  accounted  murder ; 
jllit  does  not,  however,  attempt  to  define  generally  in  what 
circumstances  such  excess  shall  be  deemed  to  consist,  or  to 
lay  down  any  precise  test  by  which  the  existence  of  '  malice 
aforethought,'  which  we  have  seen  to  be  an  essential 
ingredient  in  the  crime  of  murder,  may,  in  any  conceivable 
case,  be  affirmed  or  negatived.  If,  upon  a  slight  blow  given, 
the  party  struck  returned  a  moderate  blow  not  likely  to 
prove  fatal,  and  death  ensued,  these  facts  would  clearly  not 
justify  a  conviction  for  murder.  If,  in  a  similar  case,  the 
offended  party  were  for  a  great  length  of  time  to  continue 
his  blows  and  not  to  desist  until  he  had  ascertained  that 
life  was  extinguished,  it  might  thence  be  easily  inferred  that 
the  death  resulted  not  from  any  sudden  heat  and  passion 
caused  by  the  original  provocation,  but  that  the  excess  was 
attributable  only  to  a  deliberate  intention  to  kill.  Never- 
theless, between  the  two  extreme  cases  here  put  intermediate 
cases  may  arise  in  which  the  determination  of  perplexing 
questions  of  fact  may,  subject  to  judicial  comments  and 
advice,  be  cast  upon  the  jury. 

In  every  case  of  homicide  upon  provocation,  observes  Sir 
M.  Foster  (e),  how  great  soever  it  be,  if  there  is  sufficient 
time  for  passion  to  subside  and  for  reason  to  interpose,  such 
homicide  will  be  murder  ;  whereas,  if  the  fatal  blow  be 
struck  in  heat  of  blood,  and  without  circumstances  importing 

{e)  Disc.  Horn.,  pp.  295,  296 ;  S.  v.  TJwmas,  7  Car.  &  P.  817. 
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malice,  the  homicide  will  be  manslaughter.  No  mere 
provocation,  however,  can  reduce  homicide  in  degree  below 
manslaughter.  So  that,  although  if  a  man  were  to  kill 
another  suddenly  without  provocation,  the  act  would  amount 
to  murder;  yet,  if  the  provocation  were  great  and  the 
retaliation  immediate,  the  killing  would  be  manslaughter 
only.  If  a  person  receives  a  blow  and  immediately  avenges 
it  with  any  instrument  which  he  may  happen  to  have  in  his 
hand,  then  the  offence  will  be  only  manslaughter,  provided 
the  stroke  is  to  be  attributed  to  anger  arising  from  the 
previous  provocation.  But  in  dealing  thus  leniently  with 
an  offender,  our  law  requires  two  things :  1st,  that  there 
should  be  sufficient  provocation ;  and  2ndly,  that  the  fatal 
stroke  should  be  clearly  traceable  to  the  influence  of  passion 
arising  from  it.  If  a  person  denote  by  the  manner  in  which 
he  avenges  a  previous  blow,  that  he  is  not  excited  by  a 
sudden  transport  of  passion,  but  is  acting  under  the 
influence  of  that  wicked  disposition  which  the  law  terms 
*  malice  '  in  the  definition  of  wilful  murder,  then  the  offence 
would  not  be  manslaughter,  but  murder  (/).  A.  uses 
provoking  language  or  behaviour  towards  B.,  and  B.  strikes 
him,  whereupon  a  combat  ensues,  in  which  A.  is  killed ;  B. 
is  guilty  of  manslaughter,  for  the  affray  was  sudden,  the 
parties  fought  upon  equal  terms,  and  in  such  combats,  upon 
sudden  quarrels,  it  matters  not  who  gave  the  first  blow  (g). 
But  if  B.  had  drawn  his  sword  and  made  a  pass  at  A.,  whose 
sword  was  undrawn,  and  thereupon  A.  had  drawn,  and  a 
combat  had  ensued  in  which  A.  had  been  killed,  this  would 
have  been  murder :  for  B.,  by  making  his  pass  whilst  his 
adversary's  sword  was  undrawn,  evinced  malice  ;  and  A.'s 
endeavour  to  defend  himself,  which  he  had  a  right  to  do, 
will  not  excuse  B.  {g).     No  provocation  by  words  or  gestures 

(/)  Per  Farle,  B,,  JR.  v.  T/iomas,  7  {p)  Post.  Disc.  Horn.,  p.  295 ;  Jifff. 

Cor.  &  P.  817  ;  JR.  v.  Haytcard,  6  Id.  v.  Mawgridge,  Kel.    128.     See  R.  v. 

157 ;  R.  V.  Lynch,  5  Id.  324 ;  Reg.  v.  JLord  Byron,  19  How.  St.  Tr.  1177. 
Kirkham,  8  Id.  116. 
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mly  will  indeed  suffice  to  reduce  the  crime  of  murder  to 
lat  of  manslaughter  (h) ;  nor,  as  already  stated,  will  every 
[provocation  by  blows  avail  to  do  so,  particularly  when  the 
prisoner  appears  to  have  resented  them  by  using  a  weapon 
calculated  to  cause  death  (i).  If,  however,  there  be  a 
provocation  by  blows  which  would  not  of  itself  render  the 
killing  manslaughter,  but  which  is  accompanied  by  insulting 
words  and  gestures  calculated  to  produce  a  degree  of 
/exasperation  equal  to  that  which  would  be  caused  by  a 
iolent  blow,  the  law  would  probably  regard  such  special 
jircumstances  as  reducing  the  crime  of  premeditated 
^homicide  to  that  of  manslaughter  (k). 

Again,  all  struggles  in  anger,  whether  by  fighting,  staiiggiM 
wrestling,  or  otherwise,  are  unlawful  (l) ;  so  that  if  death 
result  to  one  of  the  parties  engaged  in  such  contest,  the 
individual  causing  it  will  be  guilty  certainly  of  manslaughter, 
and  perhaps  even  of  murder  (m).  "When,"  observed 
Bayley,  J.  (;i),  "persons  fight  on  fair  terms,  and  merely 
with  fists,  where  life  is  not  likely  to  be  at  hazard,  and  the 
blows  passing  between  them  are  not  likely  to  occasion  death, 
if  death  ensues,  it  is  manslaughter ;  and  if  persons  meet 
origiaally  on  fair  terms,  and,  after  an  interval,  blows  having 


in  anger. 


(A)  Fost.  Disc.  Horn.,  p.  290. 

(i)  Reg.  v.  Eagle,  2  Fost.  &  F.  827, 
yi\ieve,Erle,  C.  J.,  observes,  "the  law 
implies  malice  where  one  has  killed 
another  by  the  use  of  a  deadly  weapon, 
unless  the  circumstances  rebut  the  in- 
ference and  reduce  the  offence  to  man- 
slaughter. The  circumstances  of  the 
case  do  rebut  the  inference  of  malice  if 
they  show  that  the  blow  was  given  in 
the  heat  of  passion  arising  on  a  sudden 
provocation,  and  before  the  passion  had 
time  to  cool." 

(k)  Vev  Pollock,  C.  B.,  Reg.  v.  Sher- 
wood, I  Car.  &  K.  556. 

{I)  Reg.  V.  Canniff,  2  Car.  &  P. 
359. 

(;»)  Where  an  injury  was  inflicted  on 
a  person  by  a  blow  which  in  the  judg- 
ment of  competent  medical  men  ren- 
dered an  operation  advisable,  and  the 


patient  died  under  the  administration 
of  chloroform,  though  it  was  admitted 
that  he  would  not  have  died  but  for 
its  administration,  the  prisoners  were 
nevertheless  held  indictable  for  man- 
slaughter:  Reg.  V.  Davis,  15  Cox, 
C.  C.  174. 

(n)  R.  V.  WTiiteley,  1  Lew.  C.  C. 
175,  176. 

Persons  present  at  and  sanctioning 
a  prize-fight  which  ends  fatally  are 
indictable  for  manslaughter:  R.  v. 
Murphy,  6  Car.  &  P.  103  ;  R.  v.  Mar- 
grave, 5  Id.  170  ;  R.  v.  Perkins,  4  Id, 
537.  But  mere  voluntary  presence  at 
a  fight  does  not  as  a  matter  of  law 
necessarily  render  persons  so  present 
guilty  of  an  assault  as  aiding  and  abet- 
ting in  such  fight :  Reg.  v.  Cotug, 
8  Q,  B.  D.  534. 
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been  given,  a  party  draws,  in  the  heat  of  blood,  a  deadly 
instrument,  and  inllicts  a  deadly  injury,  it  is  manslaughter 
only.  But  if  a  party  enters  a  contest  dangerously  aimed, 
and  tights  under  an  unfair  advantage,  though  mutual  blows 
pass,  it  is  not  manslaughter,  but  murder  "  (o). 
Homicide         Even  where  the  act  upon  which  death  ensues  is  lawful  or 

caused  by  '■ 

^uoV"'^'  innocent,  it  must  be  done  in  a  proper  manner  and  with  due 
caution  to  prevent  mischief  in  order  that  the  individual 
thus  causing  the  death  of  another  may  be  held  excused. 
Thus  parents,  masters,  and  others  having  authority  in  foro 
domestico,  may  give  reasonable  correction  to  those  under 
their  care,  and  if  death  thence  result  without  their  fault, 
it  will  be  regarded  as  accidental.  But  if  the  chastisement 
inflicted  exceed  the  bounds  of  due  moderation,  either  in 
degree  or  in  respect  of  the  instrument  used,  the  homicide 
thus  committed  will  be  murder  (p)  or  manslaughter, 
according  to  the  circumstances  of  the  case.  If  a  school- 
master correct  his  scholar  with  a  cudgel  or  other  thing 
not  likely  to  kill,  though  improper  for  the  purpose  of 
correction,  he  will,  if  death  ensue,  be  amenable  to  a 
charge  of  manslaughter  —  if  with  a  dangerous  weapon 
likely  to  kill  or  maim,  due  regard  being  had  to  the  age 
and  strength  of  either  party,  he  may  be  answerable  for 
murder  (q)  ;  for  the  using  of  a  weapon  from  which 
death  is  likely  to  ensue  imports  a  mischievous  disposition, 
and  the  law  accordingly  implies  that  a  degree  of  malice 
attended  the  act,  which,  if  death  result  from  it,  will  be 
murder  (r). 
Srou'h"  Further,  it  is  obvious  that  a  person  may  be  culpable 
negUKence  either  in  the  doing  of  an  act  rashly  without  knowing  its 
nature  or  probable  consequences,  or  in  the  careless  and 

(o)  See  per    JFard,  C.   B.,   £.   v.  144.     See  Eeg.  v.  HopUy,  2  Fost.  & 

Kiddy  14  How.  St.  Tr.  145.  F.  202. 

{p)  R.  V.  n^all,  28  St.  Tr.  51.  (r)  Per   Xares,    J.,    S.   T.    Tfiffffi, 

(q)  Fost.  Disc.  Horn.,  p.  262 ;  per  Leach,  C.  C.  378,  n. 

Holt,  C.  J.,  .R.  V.  Keite,  1  Ld.  Raym. 
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mcautious  manner  of  doing  it.  In  the  former  predicament 
are  cases  where  a  person  unacquainted  with  the  effect  of 
a  powerful  medicine  or  drug  administers  it  to  another ;  or 
where  a  person  rashly  and  improvidently  presents  a  gun  at 
,nother  and  draws  the  trigger,  not  supposing  it  to  be  loaded, 
hen  it  is  in  truth  loaded,  and  death  results.  And,  as  a 
general  rule  deducible  from  decided  cases,  it  may  be  laid 
down  that  where  death  is  caused  by  negligence  without 
malice,  the  person  guilty  of  such  negligence  will  be  indictable 
T  manslaughter  (s) ;  and  where  more  persons  than  one  are 
gaged  in  a  dangerous  act,  whereby  through  the  absence  of 
oper  precautions  life  is  lost,  all  the  persons  so  engaged  are 
ilty  of  manslaughter  (t).  If,  indeed,  a  workman  (to  take 
instance  often  put)  employed  in  the  repair  of  a  building 
ows  stones  or  rubbish  from  the  house-top,  and  thereby 
ills  an  individual  passing  underneath,  this  act  will,  in  the 
eye  of  the  law,  amount  to  murder,  manslaughter,  or  excusable 
ihomicide,  according  to  the  degree  of  precaution  taken,  and 
the  necessity  for  taking  it.  If  the  act  were  done,  without  any 
3dnd  of  warning,  in  a  public  street,  at  a  time  when  persons 
were  usually  passing,  this  might  in  strictness  be  esteemed 
murder — if  at  a  time  when  persons  were  not  likely  to  be 
passing,  it  would  be  manslaughter  ;  if  done  in  a  retired  spot 
where  no  persons  were  in  the  habit  of  passing,  it  would  be 
homicide  by  misadventure.  So,  if  a  person,  riding  through 
street  slowly,  and  using  reasonable  caution  to  prevent 
schief,  rides  over  and  kills  a  child  which  is  heedlessly 
ssing  the  road,  the  result  is  purely  accidental ;  but  if  he 
Ipttd  used  such  speed  as  under  the  circumstances  was  not 
mlikely  to  occasion  accident,  the  want  of  caution  might 
ender  him  amenable  to  a  charge  of  manslaughter ;  and  were 
;e  to  ride  into  the  midst  of  a  crowd  at  so  furious  a  rate  as 
hat  loss  of  life  was  likely  thence  to  ensue  and  did  ensue,  he 


Wiih 


(«)  Reg.  V.  Swindall   2  Car.  &  K.  {t)  Reg.  v.  Salmon,  14  Cox,  C.  C. 

i30 ;  Reg.  y.  Lowe,  3  Car.  &  K.  123.         494. 

B.C.L.  3  X 
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Homicide 
caused  by 
negligence 
of  medical 
practi- 
tioner ; 


— oftrustees 
of  road,  &c. 


might,  by  his  wilful  endangering  of  life,  be  guilty  technically 
of  the  crime  of  murder  (w). 

With  reference  also  to  negligent  treatment  by  medical 
practitioners,  it  has  been  observed  (x),  that  if  a  medical  or 
any  other  man  cause  the  death  of  another  intentionally,  that, 
of  course,  will  be  murder ;  but  where  a  person,  not  intending 
to  kill  a  man,  by  his  gross  negligence,  unskilfulness,  and 
ignorance,  causes  death,  he  is  guilty  of  culpable  homicide. 
If,  therefore,  an  operation,  which  results  in  the  death  of  the 
patient,  be  performed  by  one  whether  duly  qualified  or  not  to 
act  as  a  surgeon,  the  questions  for  the  jury  will  be,  first, 
whether  the  deceased  died  from  the  effects  of  the  operation 
performed  on  him  by  the  accused ;  secondly,  whether  the 
treatment  pursued  by  the  prisoner  towards  the  deceased  was 
marked  by  negligence,  unskilfulness,  and  ignorance. 

The  general  doctrine  applicable  in  cases  such  as  are 
now  under  our  notice  seems  well  established,  *'  that  what 
constitutes  murder,  being  by  design  and  of  malice  prepense, 
constitutes  manslaughter  when  arising  from  culpable  negli- 
gence "  (?/)  of  the  accused  ;  such  negligence  being  personal, 
not  merely  that  of  his  servants  {z). 

But  although  the  neglect  of  a  personal  duty,  when  death 
ensues  as  the  consequence  of  such  neglect,  renders  the  guilty 
party  liable  to  an  indictment  for  manslaughter,  this  propo- 
sition holds  true  only  where  the  neglect  is  personal,  and  the 
death  was  the  immediate  result  of  that  personal  neglect  (a). 
Trustees  appointed  to  repair  roads,  under  a  local  Act,  are 
not  chargeable  with  manslaughter,  if  a  person  using  one  of 


(m)  See  Reff.  v.  Bant,  L.  &  C,  567  ; 
Heff.  V.  Fenton,  1  Lew.  C.  C.  179; 
Beff.  V.  Franklin,  15  Cos,  C.  C.  163, 

(x)  Per  Mait/e,  J.,  Jieff.  v.  White- 
head, 3  Car.  k  K.  202,  204.  See 
Jt.  V.  Lonq,  4  Car.  &  V.  423 ;  R.  v. 
Wehb,  1  M.  &  Rob.  405  ;  R.  v.  SpiU 
ling,  2  M,  &  Rob.  107;  R.  v.  Van 
Butchell,  3  Car.  k  P.  629  ;  Reg.  v. 
Crick,   1  Fost.    &   F.   519;    Reg.    v. 


Crook,  Id.  521. 

(y)  Per  Lord  Campbell,  C.  J.,  Reg. 
V.  Hughes,  Dearsl.  &  B.  250. 

(r)  Reg.  v.  Bennett,  Bell,  C.  C.  1 ; 
R.  V.  Hitggim,  17  How.  St.  Tr.  298, 
310. 

(«)  Reg.  V.  Bennett,  Bell,  C.  C.  1  : 
see  Reg.  v.  Dounet,  l  Q.  B.  D.  25, 
which  was  decided  under  stat.  31  &  32 
Vict.  c.  122,  s.  37. 
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such  roads  is  accidentally  killed,  in  consequence  of  the  road 
being  out  of  repair,  through  neglect  of  the  trustees  to  con- 
tract for  its  due  reparation  (h).  "  In  all  the  cases,"  remarked 
Eric,  J.  (c),  "in  which  a  party  has  been  indicted  for 
manslaughter,  in  causing  death  by  his  omission  to  per- 
form a  particular  duty,  I  think  the  neglect  of  duty  was 
immediately  connected  with  the  death,  as  in  the  case  of 
careless  driving  on  a  railway  or  of  not  supplying  an  infant 
with  food.  The  present  case  does  not  fall  within  this 
class. 

Let  us  now  turn,  for  a  moment,  to  the  consideration  of  "","'J5'by 
another  class  of  cases — viz.,  where  homicide  occurs  in  the  offlwrof 
course  of  resistance  offered  to  the  enforcement  of  pubhc  ^" 
justice.  Policy,  or  rather  necessity,  obviously  requires  that 
every  minister  of  Justice  should  be  protected,  not  only  in 
executing  any  express  sentence  of  the  law,  but  also  in  doing 
every  act  which  the  law  obliges  him  to  do  in  the  administra- 
tion and  advancement  of  justice.  This  principle,  which  is 
essential  to  the  existence  of  the  law  as  an  imperative  rule 
of  conduct,  extends  also  to  the  protection  of  all  who  either 
lawfully  assist  mmisters  of  justice  in  executing  their  duties, 
or  who,  being  mere  private  persons,  legally  execute  such 
powers  as  the  law  casts  upon  them,  for  the  advancement  of 
justice  and  the  prevention  of  wrong.  Hence,  where  persons 
having  authority  to  arrest  or  imprison,  and  using  the  proper 
means  for  that  purpose,  are  resisted  in  so  doing,  and  the 
party  making  resistance  is  killed  in  the  struggle,  this  homi- 
cide is  justifiable.  On  the  other  hand,  if  the  party  having 
authority  to  arrest  and  imprison,  using  the  proper  means, 
happens  to  be  killed,  all  who  take  a  part  in  such  resistance 
■will  be  guilty  of  murder  (d)  ;  and  where  a  homicide  takes 
place  in  consequence  of  an  unlawful  assembly,  every  one 


1 


(i)  Beff.  V.  P,:cocJc,  17  Q.  B.  34.  kallei/'s  case,  9  Rep.  61  b.     See  Jieff. 

(c)  Reg.  V.  Focock,  17  Q.  B.  39.  v.  Davis,  L.  k  C.  64. 

Id)  Fost  Disc.  Horn.,  p.  270  ;  Mac- 
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taking  part  in  the  obstruction  may  be  himself  personally 
responsible  for  the  homicide  (e). 

Where  a  person  criminally  charged,  being  apprehensive  of 
an  arrest,  flies  from  the  officer  of  justice,  who,  in  pursuing, 
kills  him,  this  homicide  may  amount  to  murder  or  man- 
slaughter, according  to  circumstances ;  for  if  the  officer  in 
the  heat  of  pursuit,  and  merely  in  order  to  overtake  the 
defendant,  should  strike  him  with  a  stick,  or  other  weapon 
not  likely  to  kill,  and  death  should  thence  result,  this  will, 
at  most,  be  manslaughter,  and  may  amount  only  to  acci- 
dental homicide  ;  whereas,  if  a  deadly  weapon  had  been  used, 
it  might  have  been  murder  (/).  The  remark  just  made  seems 
to  hold  equally  true  whether  the  flight  took  place  through 
fear  of  arrest  on  a  warrant  for  a  breach  of  the  peace,  or  any 
indictable  offence. 

Where,  however,  a  felony  having  been  committed,  the  felon 
flies  from  justice,  it  is  the  duty  of  every  individual  present 
to  use  his  best  endeavour  to  prevent  his  escape ;  and  if  in  the 
pursuit  the  party  flying  is  killed,  when  he  cannot  be  other- 
wise overtaken,  this  will  be  deemed  justifiable  homicide  ;  for 
the  pursuit  was  not  barely  warrantable  but  required  by  the 
law ;  it  being,  moreover,  the  duty  of  an  offender  quietly  to 
yield  himself  up  to  public  justice  (g). 

It  may  readily  be  inferred,  from  what  has  been  above 
said,  that,  on  a  charge  of  homicide  in  resisting  an  arrest, 
the  guilt  of  the  accused  may,  under  the  law  as  it  now 
stands,  depend  entirely  upon  nice  and  difficult  questions 
belonging  to  the  civil  branch  of  the  law,  such  as  the  technical 
regularity  of  civil  process,  or  the  precise  duty  of  a  minister 
of  justice  in  its  execution  (/t).  In  any  case  of  the  kind 
alluded  to,  three  points  will  be  found  to  deserve  especial 


(e)  Per    Fitzgerald,    J.,     Reg.     v.  See  Beg.  t.  Dadson,  2  Den  C.  C.  36. 

McNaughton,  14  Cox,  C.  C.  576.  (A)  See     Galliard,     app.,    Laston. 

(/)  Post.  Disc.  Horn.,  p.  271.  resp.,  2  B.  &  S    363,  370;   Coddy. 

(y)  Id.  ibid.;  1  Hale  P  C,  p.  481.  Cabe,  1  Ex.  D.  352,  355,  356. 
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notice — viz.,  the  legality  of  the  deceased's  authority  (j),  the 
legality  of  the  manner  in  which  he  executed  it  (k),  and  the 
defendant's  knowledge  of  that  authority.  If  an.  officer  of 
justice  be  killed  in  attempting  to  execute  a  writ  or  warrant 
invalid  on  the  face  of  it  (/),  or  against  a  wrong  person,  or 
flout  of  the  district  in  which  alone  it  could  legally  be  executed, 
or  if  a  private  person  interfere  and  act  in  a  case  where  he 
has  no  authority  by  law  to  do  so  (m),  or  if  the  defendant  had 
no  knowledge  of  the  officer's  character  or  business  (n),  or  of 
e  intention  with  which  a  private  person  interferes,  and  the 
fficer  or  private  person  be  resisted  and  killed,  the  killing 
ill  be  manslaughter  only.  Though  if  malice  prepense  be 
ibvidenced — as  if  a  man  is  taken  into  custody  by  a  pohce 
officer  without  authority,  and  out  of  revenge  for  the  act 
shoots  the  officer — that  is  murder  (0). 

In  Reg.  v,  Serva  (p),  a  question  somewhat  analogous  to  ^^^ 
the  above  was  learnedly  discussed — viz.,  as  to  the  legality  of 
the  capture  by  a  British  man-of-war  of  a  vessel  alleged  to 
be  a  slaver,  and  the  lawfulness  or  otherwise  of  homicide 
committed  by  her  crew  in  attempting  to  regain  possession 
I  of  her  after  capture  from  the  officer  and  men  placed  in 
i  charge  of  her  by  the  Queen's  ship.  The  accused,  however, 
in  this  case  were  eventually  acquitted,  on  the  ground  of 
a  want  of  jm-isdiction  in  our  Courts  to  try  the  offence 
charged  (q). 

Homicide,  then,  may  be  of  various  kinds  and  degrees.   It  where*jn«r 
may  be  justifiable,  as  where  a  sheriff  executes  a  criminal  in 
strict  conformity   with  his  sentence  ;  or  where,  as  above- 

(0  -R.  V.  Thompson,  1   Mood.  C.  C,  v.   Cmbiishley,  5  E.  i  B.  188 ;  ante, 

;  R.  V.  Ford,  fiuss.  &  Ey.  329 ;  R.  p.  824  et  seq. 

Curran,  3  Car.  &  l\  397.  («)   See  R.   v.    Woolmer,   1   Mood. 

{k)  R.  V   Cook,  Cro.  Car.  537.  C.  C.  334  ;  R.  v.  Hoicarth,  Id.  207 ; 

(0  See  R.  V.  Hood,\  Mood,  C.  C.  Fost.  Disc.  Horn.,  p.  298. 
281.  (0)  Per   Cockbum,    C.   J.,  Reg.   v. 

(iw)  Reg.  V.  Fhelps,  Car.  &  M.  180;  SattUi;  Dearsl.  &  B.  541. 
R.  V.  Curvan,  1  Mood.  C.  C.  132  ;  R.  (p)   1  Den.  C.  C.  104. 

V.  Curran,  3  Car.  &  P.  397.    See  Reg.  {q)  See  Reg.  v.  Andeison,  L.  R.  1 

V.  Price,  8  Car.  &  P.  282  ;  Berecourt  C.  C.  161,  and  cases  there  cited. 
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mentioned,  an  inferior  officer  of  justice  kills  a  person  who 
forcibly  and  illegally  resists  capture,  or  who  attempts  the 
rescue  of  a  prisoner  ;  or  where  the  death  of  an  indi^•idual 
attempting  to  commit  some  atrocious  crime  is  caused  by 
the  individual  whose  person  or  property  is  threatened  by 
his  violence ;  where,  indeed,  a  felony  is  attempted  on  the 
person,  as  robbery  or  murder,  the  party  assaulted  may  repel 
force  by  force  (?•)•  A  woman,  in  defence  of  her  chastity, 
may  lawfully  kill  an  assailant ;  and  if  an  attempt  be  made 
to  commit  arson,  or  burglary,  the  owner  of  the  dwelling- 
house,  or  any  member  of  his  family,  or  even  a  lodger,  may, 
in  preventing  the  mischief  contemplated,  lawfully  kill  the 
assailant  (s).  A  mere  trespasser,  however,  on  the  land  of 
another,  although  actuated  by  a  felonious  intention,  could 
not  legally  be  shot  at  (t).  And  if  A.,  finding  a  trespasser 
upon  his  land,  beats  and  thus  chances  to  kill  him,  he  is 
guilty  of  manslaughter ;  or,  if  there  be  added  to  the  above 
state  ol  facts  circumstances  evidencing  malice,  of  murder  (u). 

The  authorities  below  cited  will  suffice  to  show,  that,  in 
some  special  cases  involving  circumstances  of  peculiar 
aggravation,  homicide  may,  in  the  absence  of  malice,  be 
reduced  in  degree  from  murder  to  manslaughter  (x). 

Homicide  may  also  be  excusable  ;  as  where  it  occurs  by 
misadventure — i.e.,  where  "  a  man  doing  a  lawful  act,  with- 
out any  intention  of  hurt,  unfortunately  kills  another  "  (jf)', 
as  if  he  were  shooting  at  a  mark  in  a  place  adapted  for 
that  pastime,  and  under  circumstances  which  rendered  it 
permissible. 

So,  homicide  may  by  ignorantia  facti  be  rendered 
excusable;   as  where  a  man,   intending  to  kill  a  thief  or 

(r)  See  Reg.  T.  Huntley,  3  Car.  &  S.  v.  Meade,  1  Lew.  C.  C.  185. 
K.  142.  («)  Fost.  Disc.  Horn.,  p.  291. 

(»)  Fost.  Disc.  Horn.,  p.  274  ;  £.  (x)  Fost.  Disc.  Horn.,  p.  296 ;  S. 

V.  Hunt,   1   Mood.  C.  C.  93;    B.  v.  v.  Manning.  T.  Ita^in.  212;   Jleg.  v. 

Lerett,  cited  Cro.  Car.  538.  Fisher,  8   Car.    k  P.   182  ;     Jieg.  ▼- 

(0  £.  V.  Sculli/,  1  Car.  &  P.  319  ;  Xelly,  2  Car.  ic  K.  814. 
Seg.  V.  Dadton,  2  Den.  C.  C.  35.   See  (y)  4  Bla.  Com.,  182. 
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housebreaker  being  in  his  house,  by  mistake  kills  one  of  his 
own  family  (z).  And  if  a  man  receiving  a  drug  from  an 
apothecary  or  chemist,  without  any  reason  to  suppose  it  to 
be  other  than  a  salutary  medicine,  were  to  administer  it, 
being  in  truth  deadly  poison,  his  utter  ignorance  of  the  fact 
would  excuse  him,  there  being  no  evidence  of  negligence 
on  his  part. 

Again  :  there  are  cases  in  which  a  man  may  be  excused, 
who,  to  protect  himself  in  the  course  of  a  sudden  broil  or 

i quarrel,  kills  his  assailant ;  homicide  when  excusable  under 
iuch   circumstances   being,    however,    with   difficulty    dis- 
tinguishable from  manslaughter.     He  who  in  the  case  of  a 
!  homicide  by  his  hand,  happening  in  the  course  of  a  mutual 
I  conflict  wherein  he  was  engaged,  would  excuse  himself  upon 
I  the   ground   of  self-defence,    "  must  show  that,   before   a 
I  mortal  stroke  given,  he  had  declined  any  further  combat, 
I  and  retreated  as  far  as  he  could  with  safety,  and  also  that 
i  he  killed  his  adversary  through   mere  necessity,  and   to 
avoid  immediate  death."     Should  the  accused  party  fail  in 
these  particulars,  he  will  incur  the  penalties  of  felonious 
homicide  (a).     A.,  of  malice  prepense,  discharges  a  pistol  at 
B.,  and  then  runs  away.  B.  pursues  him;  whereupon  A. turns 
back,  and  in  his  own  defence  kills  B.     This  is  murder  {b). 
C.  being  assaulted  by  D.  returns  the  blow,  and  a  fight 
ensues ;    C,    before   a  mortal  wound   given,  declmes  any 
further  conflict,  and  retreats  as  far  as  he  can  with  safety, 
and  then  in  his  own  defence  kills  D.     This  homicide  is 
excusable,  as  being  done  in   self-defence.     Where  a  son, 
believing   that   his  father   was   cutting  the  throat  of  his 
mother,  shot  and  killed  him,  it  was  held  that  if  he  had 
reasonable  grounds  for  believing,  and  honestly  believed  that 
his  act  was  necessary  for  the  defence  of  his  mother,  the 
homicide  was  excusable  (c). 

{z)  Id.,  p.  27.  (i)  Kel.  129.  o  /.   =.n 

(«)  Fost.  Disc.  Horn.,  p.  277.  (c)  Jteff.  v.  Hose,  15  Cox,  C.C.  540. 
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It  is  provided  by  statute  {d)  that  "  no  punishment  or 
forfeiture  shall  be  incurred  by  any  person  who  shall  kill 
another  by  misfortune,  or  in  his  own  defence,  or  in  any 
other  manner  without  felony." 

From  what  has  been  heretofore  said  we  may  infer  that 
a  charge  of  murder  involves  the  less  serious  charge  of 
felonious  homicide,  so  that  a  person  indicted  for  the  former 
may  be  convicted  of  the  latter  crime  (e). 

Assault  Next  in  order  to  the  offence  of  homicide,  felonious  or 

otherwise,   may   be   noticed   assaults   against   the  person, 

Atsravated  which  are  usually  classified  under  two  heads,  aggravated 
and  common  assaults.  Belonging  to  the  former  class  of 
assaults  are  some — ex.  gr.,  an  assault  with  intent  to  rob — 
to  which  brief  reference  will  presently  be  made.  Let  us 
here  consider  the  liability  attaching  to  one  who  makes  an 

Assault  and  assoiilt  ov  battery  on  another,  unattended  by  any  specially 
aggravating  circumstances.  At  a  former  page  (/)  has  been 
stated  the  signification  of  either  of  the  words  just  used  in 
connection  with  purely  civil  proceedings :  and  it  will  now 
suffice  to  add  that,  according  to  our  writers  upon  crimmal 
law,  an  "assault"  is  an  attempt  to  offer,  with  force  and 
violence,  to  do  a  corporal  hurt  to  another, — as  by  striking  at 
him  either  with  or  without  a  weapon,  or  presenting  a  gun  at 
him  if  within  range,  or  by  pointing  any  other  dangerous 
weapon  at  him  whilst  standing  within  reach  of  it,  or  by 
holding  up  one's  fist  at  a  man,  or  by  any  such  like  act  done 
in  an  angry,  threatening  manner,  under  circumstances 
denoting  an  intention,  coupled  with  a  present  abiUty,  of 
carrying  the  threat  into  execution  (g) ;  or  by  encouraging  a 


(d)  24  &  26  Vict.  c.  100,  s.  7. 

(e)  See,  for  instance,  Beff.  v.  Jiich- 
ards,  2  Q.  B.  D.  311,  where  it  was 
held  that  a  person  charged  as  an  acces- 
sory after  the  fact  to  murder  might 
rightly  be  convicted  as  an  accessory  to 
manslaughter. 

An  accessory  after  the  fact  is  one 


who,  knowing  a  felony  to  hare  been 
committed  by  another,  receives,  re- 
lieves, comforts,  or  assists  the  felon :  4 
Bla.  Cora.  37. 

(/)  Ante,  p.  784. 

(^}  Hawk,  P.  C,  Book  I.,  Chap. 
52,  s.  1  ;  1  East,  P.  C,  p.  406 ; 
Onborn  v.  Viitch,  1  Fost.  &  F.  317. 
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dog  to  bite  a  man  (h)  ;  or  by  unlawful  imprisonment  (i) ; 
though  words  only  cannot  constitute  an  assault  (k).  A 
"  battery,"  however,  includes  any  injury,  however  slight, 
actually  done  to  the  person  of  another  in  an  angry,  revenge- 
ful, rude,  or  insolent  manner ;  even  touching  the  person  of 
another  against  his  consent  might  constitute  a  battery  (l). 

It  may  be  well  further  to  observe,  that  although  an 
assault  cannot  in  law  be  committed  on  one  who  actually 
consents  thereto  (m),  yet  where  non-resistance  to  an  act  is 

btained  by  fraud,  such  act  may  constitute  an  assault  (n). 

here  is  an  appreciable  difference  between  consent  and  sub- 
mission or  non-resistance  induced  by  malpractice  (o),  or 
resulting  from  weakness  of  intellect  (p) ;  or  from  ignorance 
of  the  nature  of  the  act  done  (q) ;  for  although 
every  consent  involves  a  submission,  it  by  no  means 
follows  that  a  mere  submission  involves  consent  (r).  It 
seems  clear,  too,  that  the  fact  of  consent  will  in  general  be 
immaterial  where  an  actual  battery  and  breach  of  the  peace 
has  been  committed  (s). 
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{h)  Russ.  Cr.,  5th  ed.,  vol.  1,  p. 
958. 

(i)  Id.,  p.  960. 

{k)  Hawk,  P.  C,  Book  I.,  Chap. 
62,  s.  1. 

(l)  Id.  s.  2 ;  Coicard  v.  BaddeUy, 
4  H.  &  N.  478,  481. 

See  also  E.  v.  Nichol,  Euss.  &  Ey. 
130;  E.  V.  Rosinski,  1  Moo.  C.  C.  19. 

{m)  Re(j.  V.  Read,  1  Den.  C.  C.  377  ; 
I  followed  in  Reg.  v.  Roadley,  14  Cox, 
463 :  Reg.  v.  Martin,  2  Moo.  C.  C. 
123. 

(m)  Reg.  V.  Case,  1  Den.  C.  C.  580 ; 

1  Jteg.  V.  Flattery,  2  Q.  B.  D.  410,  413  ; 

\jUg.  V.  Saund^ri>,  8  Car.  &  P.  265  ; 

(  Beg.  V.  Williams,  Id.  286.     See  Reg. 

T.    Clarke,    Dearsl.    397  ;     Reg.    v. 

Eansom,  2  Car.  &  K.   912  ;  Reg.  v. 

Stanton,  1  Car.  &  K.  415. 

(o)  See  Reg.  v.  Case,  supra. 

[p)  Reg.  V.  Fletcher,  Bell,  C.  C.  63, 
approved  in  Reg.  v.  Barratt,  L.  R.  2 
C.  C.  81 .  See  Reg.  v.  Fletcher,  L.  R. 
1  C.  C.  39. 

(<?)  Reg.  V.  Flattery,  2  Q.   B.   D. 


410 ;  Reg.  \.  lock,  L.  R.  2  C.  C.  10, 
where  Quain,  J.,  says:  "Mere  submis- 
sion by  one  who  does  not  know  the 
nature  of  the  act  done  cannot  be  con- 
sent. In  many  cases,  as  where  an  act 
is  done  to  a  person  who  is  asleep  or 
who  has  been  chugged,  there  is  no  con- 
sent, though  there  is  no  active  dissent." 

(?)  Per  Coleridge,  J.,' Reg.  v.  Lay, 
9  Car.  &  P.  724.  See  Reg.  v.  Camplin, 
1  Den.  C.  C.  89  ;  Reg.  v.  Barron; 
L.  R.  1  C.  C.  156 ;  not  followed  in 
Reg.  v.  Dee,  15  Cox,  C.  C.  579. 

(s)  In  1  Den.  C.  C.  380,  n.,  occur 
the  following  remarks,  apposite  to  the 
above  point,  by  the  learned  Reporter  : 
"  An  assault  seems  to  be  any  sort  of 
personal  ill-usage,  short  of  a  battery, 
done  to  another  against  his  consent. 
Therefore  such  act  done  with  consent 
is  no  breach  of  the  peace  or  crime.  A 
battery  is  simply  a  beating,  or  some 
act  which  the  law  deems  equivalent. 
It  is  not  only  a  trespass,  but  a  breach 
of  the  peace,  and,  though  done  with 
consent,  is  prima  facie  illegal.    There- 
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An  actionable  injury  amounting  to  an  assault,  or  even 
to  a  battery,  is  not  necessarily  indictable  ex.  gr.,  if  it 
be  purely  accidental  (0- 

The  offence  of  libel  (?0  against  an  individual  (to  which 
species  of  libel  the  following  remarks  will  be  restricted), 
observes  a  learned  writer  upon  that  department  of  our 
criminal  law  {x),  consists  in  the  act  of  i3ublishiiig  the 
defamatory  matter  set  forth  on  the  record  in  the  sense 
attributed  to  it  by  the  innuendos,  with  the  intention  alleged 
in  the  indictment — viz.,  to  injure,  vilify,  and  prejudice  the 
prosecutor,  and  to  deprive  him  of  his  good  name,  &c.,  and 
to  bring  him  into  public  contempt — maliciously,  without 
any  legal  justification  or  excuse. 

Now,  on  examining  the  constituent  ingredients  in  this 
offence  as  above  set  forth,  we  shall  observe  that  the  fact  of 
publishing  the  illegal  matter,  and  of  its  being  published  in 
the  particular  sense  assigned  to  it  {y),  the  existence  or  non- 
existence of  the  circumstances  relied  upon  as  affording  a 
legal  justification   or   excuse    for    the    alleged  libel,   and 


fore,  the  consent  of  each  party  in  a 
prize  fight  does  not  legalise  the  batterj-, 
though  it  negatives  the  mere  assault. 
In  such  a  case  the  rule  would  seem  to 
apply,  that  '  licence  to  beat  me  is  void, 
because  it  is  against  the  peace.'"  See 
Matthew  v.  OUerton,  Comb.  218. 

(t)  R.  V.  Gill,  Str.  190.  See  Under- 
icood  V.  Hetcson,  Str.  596  ;  JJickeuaon 
V.  Wataon,  T.  Jones,  205. 

In  Cleary  v.  Booth,  (17  C.  C.  C, 
611)  the  question  raised  was  whether 
the  head  master  of  a  board  school  is 
justified  in  inflicting  corporal  punish- 
ment on  a  pupil  who  has  misconducted 
himself  outside  the  school,  on  his  way 
to  school,  and  out  of  8ch(M)l  hours. 
TheCourt  [Lairrence,  J.  and  Collinis,  J.) 
held  the  schoolmaster  had  the  authority, 
and  remitted  the  case  for  the  magis- 
trates to  find  whether  the  punishment 
administered  was  excessive. 

(«)  As  to  blasphemous  libel,  see  Rex. 
r.  Carlile,  3  B.  &  Aid.  161 ;  22  R.  U. 
333;  Reff.  v.  Bradlaugh  (No.  2),  15 
Cox,  C.  C.  217:    Odgers,   Libel  aud 


Slander,  p.  394.  The  mere  denial  of 
the  truth  of  the  Christian  religion  or  of 
the  Scriptures  is  not  enough,  per  se.  to 
constitute  a  writing  a  blasphemous  hbel, 
so  as  to  render  the  writer  or  publisher 
indictable.  But  indecent  and  otfeusire 
attacks  on  Christianity  or  the  Scriptures, 
or  sacred  persons  or  objects,  calculated 
to  outrage  the  feelings  of  the  general 
body  of  the  community,  do  constitute 
the  offence  of  blasphemy,  and  render 
writers  or  publishers  liable  at  common 
law  to  criminal  prosecution  :  Reg.  t. 
Ramsay,  15  Cox,  C.  C.  231. 

{x)  Starkie  on  Slander  and  Libel, 
4th  ed.,  p.  586.  As  to  libels  on  a 
dead  person,  see  Hawk,  PI.  Cr..  8th  ed., 
p.  542 ;  Reg.  v.  Lahoiichere,  12  Q.  B.  D. 
320;  322. 

iy)  The  jury  should  "  read  the  paper 
8tat«d  to  be  a  libel  as  men  of  common 
understanding,  and  say  whether,  in 
their  minds,  it  conve\^  the  idea  im- 
puted :  "  per  Buller,  j'.,  .fi.  v.  Wottm, 
2  T.  R.  206;  1  R.  R.  461. 


M 


AGAINST  INDIVIDUALS.  1051 

generally,   the   question  whether  the  act    of    pubUcation 

charged  was  done  maliciously  or  wrongfully  (z),  are  properly 

for  the  decision  of  the  jury.    "Whereas,  it  is  for  the  Court  to 

determine  whether  the  facts  proposed  to  be  proved  would, 

if  proved,  suffice  in  law  to  constitute  a  publication  and  to 

lupport   the   innuendos  ;  it   will   be  for   the  Court  to  say 

'hether  the  matter  charged  as  libellous  is  so  in  law — and 

rhether  the  facts  accompanying  the  publication  amount  to 

a  legal  justification  or  excuse  for  it  (a). 

Before  the  passing  of  Mr.  Fox's  celebrated  Libel  Act  in  ubei  Actor 

•^  "  Mr.  Fox : 

:e  year  1792  (b),  it  was  judicially  laid  down,  that,  although 
was  the  province  of  the  jury  thus  to  determine  the  fact  of 
publication,  and  whether  or  not  the  libel  meant  that  which 
it  was  alleged  in  the  indictment  to  mean,  it  was  exclusively 
the  province  of  the  Court  to  say  whether  such  meaning  were 
criminal  or  not;  and  that,  if  the  jury  should  disregard  the 
opinion  of  the  Judge  in  respect  to  this  point,  they  would 
violate  their  oaths  and  duty  (c) ;  the  practice,  accordingly, 
on  a  criminal  trial  for  libel,  at  the  time  alluded  to,  was 
this:  where  no  facts  or  circumstances  appeared  raising 
any  justification  or  excuse  for  the  alleged  libel  in  point  of 
law,  and  where  consequently  there  was  no  real  question  of 
intention  to  be  left  to  the  jury,  the  Court  directed  them  to 
find  a  verdict  of  guilty  if  they  were  satisfied  as  to  the  fact 
of  publication,  and  the  truth  of  the  innuendos  set  forth  in 


(2)  In  E.  V.  Shipley,  4  Dougl.  177, 
shurst,   J.,    observes,    that  "  every 
Ein  (who  is  of  sufficient  understanding 
be  responsible  for  his  actions)   is 
apposed  to  be  cognisant  of  the  law,  as 
[  is  the  rule  by  which  everj*  subject  of 
lie  kingdom  is  to  be  governed  ;   and 
lierefore  it  is  his  business  to  know  it. 
If,   therefore,    a  man  publishes  that 
which  the  law  says    is    treasonable, 
seditious,  or  rebellious,  the  alleging  in 
the  indictment  or  information  that  the 
party  did  it  with  a  libellous  or  seditious 
intent,  is  a  mere  matter  of  legal  infer- 
ence from  the  fact  of  publication,  and 
not  the  object  of  proof  either  on  the 


one  side  or  the  other."  "  But,  where 
the  fact  of  publication  is  ambiguous  (as 
where  it  may  be  a  doubt  whether  the 
party  pulled' the  paper  out  of  his  pocket 
by  accident  or  on  purpose,  or  whether 
he  gave  one  paper  instead  of  another, 
or  any  such  supposable  case),  there  the 
maxim  holds  that  Actus  non  facit  reura 
nisi  mens  sit  rea."  See  £.  v.  Ji'atmn, 
2  B.  &  C.  2.57. 

{a)  Stark,  on  Slander  and  Libel, 
4th  ed.,  p.  589.  See  Gregory  v.  Reg., 
15  Q.  B.  957. 

ib)  32  Geo.  3,  c.  60. 

\c)  See  Hall.  Const.  Hist.  Eng.,  8th 
ed.,  vol.  3,  p.  169. 
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the  indictment ;  although  if  the  alleged  libel  were  in  point 
of  law  no  libel,  the  defendant  mif;;ht  have  arrested  the  judg- 
ment by  reason  of  the  defect,  which  would  in  that  case  be 
apparent  on  the  record  (d).  Strong  opinions  being  enter- 
tained, however,  adverse  to  this  mode  of  procedure  by 
many,  apprehensive  that  the  Uberties  of  the  subject  might 
be  thus  threatened,  the  statute  above  referred  to  (32  Geo.  3, 
c.  60)  was  passed  (e),  enacting  by  its  first  section, — which 
was  declaratory  of  the  law  and  designed  to  put  prosecutions 
for  libel  on  the  same  footing  as  other  criminal  cases  (/) — 
that  on  every  trial  of  an  indictment  {g)  for  a  libel,  the 
defendant  having  pleaded  not  guilty,  the  jury  sworn  to  try 
the  issue  thus  raised  may  give  a  general  verdict  of  guilty  or 
not  guilty  upon  the  whole  matter  put  in  issue  upon  such 
indictment,  and  shall  not  be  required  or  directed  by  the 
presiding  Judge  to  find  the  defendant  guilty  merely  on 
proof  of  the  publication  by  him  of  the  paper  charged  to 
be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such 
indictment.  Section  2  of  the  Act,  however,  provides 
that  on  every  such  trial  the  Judge  shall,  according  to  his 
discretion,  give  his  opinion  and  directions  to  the  jury  on  the 
matter  in  issue,  between  the  Crown  and  the  defendant,  in 
like  manner  as  in  other  criminal  cases,  the  jury  (under 
section  3)  being  also  entitled  in  their  discretion  to  return  a 
special  verdict,  and  the  defendant,  after  an  adverse  verdict, 
being  entitled  (section  4)  to  move  in  arrest  of  judgment  as 
he  might  have  done  before  the  Act. 
-of  Lord  The  effect  of  the  statute  above  abstracted  seems  to  have 

CampbelL 

been  simply  to  restore  in  criminal  trials  for  libel  the  ordinary 
course  and  practice  of  the  common  law  (h).     Long,  indeed, 

(rf)  Stark,  on  Slander  and  Libel,  4th  (e)  See  22  How.  St.  Tr.  294. 

ed.,  p.  738.     See  per  Lord  -V(iw*A«r/rf,  (J)  VeTFarke.B.,Pa^'^niter^■.CoHp^ 

C.  J.,  Ji.  V.  Wood/all,  5  Burr,  2666  ;  .     land,  6  M.  &  W,  108. 
Jl.  T.    Wither$,  3  T.  R.  428  :  R.  v.  {g)  The  statute  applies  also  t»  the 

Dean  of  St.  Ataph,  Id.,  n.  [a) ;  R.  v.  trial  of  an  information  for  libel. 
Hhiphy,  4  Dougl.  73  ;  21  How.  St.  Tr.  [h)  Stark,  on  Slander  and  libel,  4th 

847.  ed.,  p.  589. 


AGAINST  INDIVIDUALS.  1053 

before  Mr.  Fox's  Libel  Act,  and  from  its  date  down  to  the 
Ppassing  of  the  enactment  6  &  7  Vict.  c.  96,  the  truth  of  the 
charges  contained  in  a  libel  afforded  no  ground  of  defence 
to  an  indictment  or  criminal  information  for  publishing 
it  (i).  *'  The  truth  of  such  charges  could  not "  then  "  be  given 
in  evidence  under  a  plea  of  not  guilty,  and  no  special  justifi- 
cation on  the  ground  of  truth  could  be  pleaded.  It  was  even 
said,  that  '  the  greater  the  truth  the  greater  the  libel.'  The 
Legislature,"  however,  "  thinking  that  such  a  maxim  mis- 
applied brought  discredit  on  the  administration  of  justice, 
and  that  under  certain  guards  and  modifications  the  truth 
of  the  charges  might  advantageously  be  inquired  into,  and 
might  be  permitted  to  constitute  a  complete  defence,"  passed 
ihe  statute  last  referred  to  (k) ;  by  section  6  whereof  the 
defendant  may  now,  in  answer  to  an  indictment  for  libel, 
iallege  the  truth  of  the  matters  charged  therein  in  the 
manner  required  in  pleading  a  justification  to  an  action 
for  defamation,  and  may  further  allege  that  it  was  for 
the  public  benefit  that  the  said  matters  charged  should  be 
published,  and  the  particular  fact  or  facts  by  reason  whereof 
it  was  so.  If  a  plea  of  the  kind  just  specified  be  pleaded, 
the  defendant  will  be  entitled  to  give  evidence  of  the  truth 
of  the  matters  charged  as  libellous,  by  way  of  defence  to 
the  indictment ;  and  "  the  truth  of  the  matters  charged 
may"  then  "  be  inquired  into,  but  shall  not  amount  to  a 
defence,  unless  it  was  for  the  public  benefit  that  the  said 
matters  charged  should  be  published."  Where  j^rimd  facie 
evidence  is  given  in  proof  of  the  justification,  the  onus  will 
then  be  on  the  prosecutor  to  disprove  it,  and  his  not  calling 
witnesses,  whom  he  must  be  in  a  position  to  call,  and  who 
will  be  friendly  to  him,  will  be  strong  evidence  against 
him  (l).     Issue  being  taken  on  this  plea,  and  the  defendant 

(i)  See  Hall.  Const.  Hist.  Eng.,  8th       &  B.  573 ;  S.  C,  Dearel.  85. 
ed.,  vol.  3,  p.  169,  n.  {I)  Reg.   v.    Labouchere,     14    Uox, 

[k)  Judgm.,  Reg.  v.  Newman,  1  E,       C.  C.  419. 
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being  convicted,  it  is  competent  to  the  Court  in  pronouncing 
sentence  to  consider  whether  the  guilt  of  the  defendant  isj 
aggravated  or  mitigated  by  the  plea  pleaded,  and  by  the*- 
evidence  given  to  prove  or  disprove  the  same. 

It  is  clear,  that,  if  to  a  plea  of  justification  the  prosecutor 
replies  that  the  defendant  wrongfully  published  the  libeli 
charged  in  the  indictment  without  the  cause  alleged,  and' 


'ml 

-.M 


issue  is  joined  upon  this  replication,  the  prosecutor  will  be 
entitled  to  a  verdict,  unless  the  defendant  estabUshes  theii 
truth  of  all  the  material  allegations  ui  the  plea,  the  onlyi 
function  allotted  to  the  jury  in  the  case  supposed  being  to^ 
saj'  whether  the  whole  plea  is  proved  or  not.     If  they  find^ 
that  it  is  proved,  the  defendant  is  acquitted.     If  they  thin 
that  it  is  not,  they  are  to  declare  that  the  defendant  wrong 
fully  published  the  libel  without  the  cause  alleged,  and  he 
is  convicted.      The  jury   are  then  fiincti  officio  (m),  and 
nothing  will  remain  save  for  the  Court  to  pass  sentence  on 
the  defendant.     In  doing  so,  however,  the  just  measure  of 
punishment  to  be  awarded  may  materially  depend  upon  the 
bona  fides  or  otherwise  of  the  unsuccessful  plea  of  justifica- 
tion, and  on  the  nature  and  weight  of  the  evidence  given 
under  it  (;«)• 

A  comparison  of  sections  4  and  5  of  Lord  Campbell's 
Libel  Act  will  further  show  that  the  punishment  assigned 
by  the  Legislature  to  the  pubUsher  of  a  defamatory  libel    1 
varies   according   as   he   did   or   did   not   know  it  to  be 
false.     And  under  section  7  of   the  same  statute,  when, 
evidence  has  been  given  establishing  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other      -^'^ 
person  by  his  authority,  it  is  competent  to  him  to  prove 
that  the  publication  in   question  was   made   without   his 
authority,  consent,  or  knowledge,  and  that  the  said  publica-    IJ* 
tion  did  not  arise  from  want  of  due  care  or  caution  on  his    1* 

(m)  Judgm.,  Reg.  t.  Nevnnatit  1  E.  &  B.  673,  574 ;  S.  C,  DearsL  85.  K* 
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part  (n).  Also,  by  section  8,  the  defendant,  if  acquitted  on 
a  prosecution,  at  suit  of  a  private  prosecutor,  for  a  defama- 
tory libel,  will  be  entitled  to  recover  from  him  his  costs, 
whereas  if  the  defendant  fails  upon  a  special  plea  of  justi- 
fication, he  will  have  to  i>a,j  the  costs  sustained  by  the 
prosecutor  by  reason  of  such  plea. 

Besides  the  procedure  by  indictment  for  a  libel  on  an 
individual,  a  criminal  information  (o)  will  in  some  cases 
be  granted  by  the  Court  of  Queen's  Bench,  ex.  (jr.,  where 
the  libel  conveys  imputations  of  a  serious  nature,  and  is 
declared  by  affidavit  to  be  false  (j)). 

Further,  it  remains  to  add  that  not  merely  will  the 
actual  publisher  of  a  libel  be  amenable  to  our  criminal  law ; 
so  will  he  be  who  shall  threaten  to  publish  any  libel  upon 
any  other  person,  or  shall  directly  or  indirectly  threaten  to 
print  or  publish,  or  propose  to  abstain  from  printing  or 
publishing,  or  offer  to  prevent  the  printing  or  publishing 
of  any  matter  or  thing  touching  any  other  person  "with 
intent  to  extort  any  money,  or  security  for  money,  or 
any  valuable  thing  from  such  or  any  other  person,  or 
with  intent  to  induce  any  person  to  confer  or  procure 
for  any  person  any  appointment  or  office  of  profit  or 
trust "  iq). 

The  Newspaper  Libel  and  Eegistration  Act,  1881  (44  &  45  ^^^^ij" 
Vict.  c.  60),  is  concerned  with  libels  published  in  news-  5^"^""°° 
papers.     As  stated  at  p.  854,  a  fair  and  accurate  report  of 

(«)  See  Heff.  v.   Holbroolc,  4  Q.  B.  (o)  See,  for  instance,  Reg.  v.  Hoi- 

D.  42 ;  3  Id.   60.     There  the  defen-  brook,  supra. 

dants,  proprietors  of  a  newspaper,  had  {p)  See  Meg.  v.  Xewman,  1  E.  & 

appointed     an     editor     with     general  B.  268 ;  -S".  C,  Dearsl.  85 ;  Ex  parte 

authority  to  conduct  the  paper — they  Duke  of  Marlborough,  5  Q.   B._  9o.> ; 

themselves    taking    no    part    in    the  Reg.  v.  Gregory,  8  Ad.  &  E.  907 ;   Ex 

management  of  it,  and  the  main  ques-  parte  Chapman,  4  Ad.  &  E.  773  ;  ante, 

tion  was  whether  the  general  authority  p.  230.     As  showing  under  what  cir- 

thus  given   to  the  editor  was  per  se  cumstances  words  spoken  are  indictable, 

evidence    that    the     defendants     had  see  per  i/o;^  C.  J.,  .ff(<7.  v.  Zrt«^/<fy, 

authorised  or  consented  to  the  publica-  6   Mod.  124 ;    and  in  R.   v.  Bear,   2 

tion  of  a  libel  contained  in  it  within  Salk.  417. 

the  meaning  of  the  above  section.  (y)  6  &  7  A  ict.  c,  96,  s.  3. 
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the  proceedings  at  a  meeting  may  be  privileged.  A  Court 
of  summary  jurisdiction  may  hear  evidence  as  to  whether 
the  libel  is  true  and  for  the  public  benefit,  and  may  if  it 
appears  improbable  that  a  jury  would  acquit  the  person 
charged,  dismiss  the  case  (r),  or,  if  the  libel  is  of  a  trivial 
nature,  deal  summarily  with  it  (s). 

No  criminal  prosecution  shall  be  commenced  against  any 
proprietor,  publisher,  editor,  or  any  person  responsible  for 
the  publication  of  a  newspaper,  for  any  libel  published 
therein,  without  the  order  of  a  Judge  at  Chambers  being 
first  had  and  obtained.  Such  application  shall  be  made  on 
notice  to  the  person  accused,  who  shall  have  an  opportunity 
of  being  heard  against  such  application  {t). 

Further,  by  section  1  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1895  (58  &  59  Yict.  c.  40),  any  person  who, 
or  the  directors  of  anj-  body  or  association  corporate  which, 
before  or  during  any  parliamentarj^  election,  shall,  for  the 
purpose  of  affecting  the  return  of  any  candidate  at  such 
election,  make  or  publish  any  false  statement  of  fact  in  rela- 
tion to  the  personal  character  or  conduct  of  such  candidate, 
shall  be  guilty  of  an  illegal  practice  within  the  meaning  of 
the  provisions  of  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883  (ii),  and  shall  be  subject  to  all  the  penalties 
for,  and  consequences  of,  committing  an  illegal  practice 
mentioned  in  the  Act,  unless  it  is  proved  that  the  person 
charged  had  reasonable  grounds  for  believing,  and  did 
believe,  the  statement  made  by  him  to  be  true. 

Such  is  the  state  of  our  criminal  law  at  the  present  day, 
in  regard  to  offences  against  the  reputation  of  individuals, 
amended  as  it  has  been  with  a  threefold  view — for  the 
Ijetter  protection  of  private  character,  for  more  effectually 


M  44  &  46  Vict.  c.  60,  8.  4.  appeal  lies  from  an  order  made  under 

(«)  lb.,  8.  6.  tne  section:   Ex  parte  Pulbrook,  17 

(0  61  k  52  Vict.  c.  64,  s.  8,  amend-  C.  C.  C.  464. 

ing44  &  46   Vict.  c.   60,8.   3.     No  (m)  46  &  47  Vict.  c.  51.     See  e.  10. 
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uring  the  liberty  of  the  press,  and  for  the  prevention  of 
uses  in  exercising  such  hberty  (x). 

Simple  Larceny — i.e.,  larceny  at  common  law,  or,  as 
ackstone  {y)  describes  it,  "  plain  theft,  unaccompanied 
ith  any  other  atrocious  circumstance  " — has  heretofore  been 
ifined  to  be  '  the  wrongful  taking  and  carrying  away  of 
e  personal  property  of  another,  with  a  felonious  intent  to 
invert  it  to  the  taker's  own  use,  without  the  consent  of  the 
er'  (z),  this  taking  and  carrying  away  or  "asportation" 
the  property  of  another  being  effected  without  consent  or  by 
insent  obtained  by  intimidation  (a)  or  fraud  (6),  so  as  the 
[Owner  consent  not  in  the  latter  case  to  part  with  his  entire 
right  of  property,  but  with  the  temporary  possession  of  it  only. 
The  offence  of  larceny  viewed  independently  of  the 
tute  law  is  very  technical.  Of  certain  things  larceny 
nnot  by  our  common  law  be  committed.  For, — 1,  Our 
common  law  holds  exempt  from  being  the  subject  of  larceny 
whatever  is  attached  to  or  savours  of  the  realty  (c).  For 
ithis  rule  various  subtle  reasons  have  been  assigned ;  but 
.whether  it  originated  in  the  notion  that  the  severed  portion 
of  the  realty,  though  removable  and  actually  removed,  was, 
in  legal  construction,  still  adhering  to  the  freehold,  and 
erefore  incapable  of  removal;  or  that  the  wrong-doer 
quh'ed  some  sort  of  property  in  the  severed  chattel ;  or 
at  it  never  was  a  chattel  in  the  possession  of  the  owner 
the  realty  ;  the  reason  is  alike  unsatisfactory  to  modem 
itelligence.  However,  the  taking  of  chattels  real,  or  any- 
thing savouring  of  the  land,  as  a  box  of  title-deeds,  or 
barters  that  concern  it,  is  at  common  law  no  larceny  (d). 


Simple 
larceny. 


Of  what 
things  lar- 
ceny cannot 
be  commit- 
ted at  com- 
mon law. 

Things  at 
tached  to  or 
savonring  of 
the  realty. 


{x)  See  the  preamble  to  6  &  7  Vict.  (a) 

96.  C.  C. 

(y)  4  Com.,  p.  229.  8  Q. 

(z)  See  the  opinion  of  the  Judges  in  {b) 

Eammoti^s  case,  2  Leach,  C.  C.  1089  ;  lieff. 

fvAgm^Jteff.  V.  Thurborn,  1  Den.  C.  C.  Reg. 
J88 ;  Meg.  t.  Middleton,  L.  E.  2  C.  C.  {c) 

IS,  49,    60,  66  ;    Beg.  v.   McGrath,  555 ; 

R.  1  C.  C.  205,  209,  210.  •      {ft) 

B.C.L. 


See  Reg.  v.  McGrath,  L.  R.  1 

205  ;  followed  in  Reg.  \.  Lovell, 
B.  D.  186. 

Reg.  V.  Hollis,  12  Q.  B.  D.  25  : 
V.  Buckmaster,  20  Q.  B.  D.  182  ; 
V.  Rmsett,  (1892)  2  Q.  B.  312. 
See  Reg.  v.  Janes,  Dearsl.  k  B. 

Reg.  V.  Rice,  BeU,  C.  C.  87. 

1   Hale,  P.  C,  pp.  609,  510; 

8t 
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Choeesin 
action. 


Animals 
ferte  na- 
tuTie,  &c. 


Nor  can  larceny  be  committed  at  common  law  of  standing 
corn  (e),  nor  of  fruit  from  a  tree  which  is  growing, 
"because,  from  its  adherence  to  the  freehold,  it  is  not 
larceny  to  steal  the  tree  itself"  (/). 

2.  Larceny  cannot  at  common  law  be  committed  of  a  chose 
in  action,  as  a  bond,  bill  of  exchange,  &c.  (g),  which  is  but 
evidence  of  a  right,  and  stealing  the  evidence  of  a  man's  right 
does  not  necessarily  interfere  with  the  right  itself  (h). 

3.  A  corpse  is  not  the  subject  of  property  (i).  And  of 
animals  ferce  naturce,  unreclaimed  {k)  and  unconfined,  nay, 
even  of  some  domesticated  animals,  ex.  gr.  dogs,  which  are 
in  their  nature  unfit  for  human  food  (Z),  larceny  cannot,  at 
common  law,  be  committed.  "  In  animals/er<e  naturae"  as 
judicially  remarked  {m),  "  there  is  no  absolute  property. 
There  is  only  a  special  or  qualified  right  of  property — a 
right  ratione  soli  to  take  and  kill  them.  When  killed  upon 
the  soil  they  become  the  absolute  property  of  the  owner  of 
the  soil." 

In  modification  of  the  above-mentioned  doctrines  of  our 
common  law,  various  enactments  have  from  time  to  time 
been  passed  containing  important  provisions  with  regard 
to  the  felonious  removal  of  various  things  annexed  to  the 
freehold;    with  regard  to  instruments  coming  within  the 


Sir  Alderaon,  B.,  Reg.  v.  Watts, 
earsl.  334.  Cf.,  however,  the  case 
where  after  a  trespasser  has  cut  grow- 
ing grass  and  defers  taking  it  away  for 
some  days.  If  after  severance  the 
trespasser  abandons  possession  and  sub- 
sequently takes  away  the  cut  grass,  he 
can  be  convicted  of  larceny,  tsee  Reg. 
V.  Foley,  16  C.  C.  C.  142. 

(e)  1  Hale,  P.  C,  p.  510. 

(/)  R.  V.  Martin,  1  Leach,  C.  C. 
171. 

(y)  8  Rep.  33  h;  R.  v.  Mead,  4 
Car.  &  P.  635  ;  Reg.  v.  Powell,  2  Den. 
C.  C.  403. 

(A)  Per  Lord  Campbell,  C.  J.,  Reg. 
V.  Watti,  Dearsl.  332  ;  per  Alderson, 
B.,  Id.  334.     See  Reg.  v.  Morrison, 


BeU,  C.  C.  158,  165-167. 

(»)  4  Bla.  Com.,  p.  236 ;  Williams 
V.  Williams,  20  Ch.  D.  659. 

{k)  See  Reg.  v.  Shickle,  L.  R.  1 
C.  C.  158,  following  Rtg.  v.  Cory,  10 
Cox,  C.  C.  23. 

{F)  Reg.  v.  Robinsoti,  Bell,  C.  C.  34; 
R.  V.  Searing,  Russ.  &  Ry.  350 ;  R. 
T.  Brooks,  4  Car.  &  P.  131 ;  Reg.  v. 
Cheafor,  2  Den.  C.  C.  361;  lUg.  t. 
Hoicell,  Id.  363,  n. ;  Hannam  v.  Moc- 
kett,  2  B.  &  C.  934,  944. 

(w)  Per  Bovill,  C.  J.,  Reg.  v.  Town- 
ley,  L.  R.  1  C.  C.  317 ;  citing  BUuiet 
V.  Higgs,  11  H.  L.  Ca.  621;  Xcri 
Lonsdale  v.  Rigg,  1  H.  &  N.  923. 

See  Reg.  v.  Townley,  L.  R.  1  C.  C 
315  ;  Rt^.  V.  Read,  3  a  B.  D.  131. 
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ass   of  choses   in   action ;    with   regard   also  to  various 
imals  of  which  larceny  could  not,  without  the  interposi- 
n  of  the  Legislature,  have  been  committed. 
To  constitute  the  offence  of  larcenv,  the  chattel  feloniously  Propertyfn 

chattel 

,ken  must  have  been  the  property,  absolute  or  special  (/?),  j^i*"-'''^'' 
its  alleged  owner.  And  cases  sometimes  occur  in  which 
doubt  may  exist  as  to  the  party  in  whom  the  ownership 
or  property  in  a  chattel  was,  at  the  time  of  its  assumed 
ongful  conversion,  really  vested.  In  Reg.  v.  Smith  (o), 
e  following  facts  appear  in  evidence :  the  prisoner,  pro- 
sing to  be  about  to  pay  the  prosecutor  some  money  due 
him,  produced  a  receipt  stamp,  which  the  latter  filled 
up  for  the  amount  mentioned  by  the  prisoner,  who  then, 
without  paying  the  money  due,  went  away  with  the  receipt, 
intending  to  defraud  the  prosecutor;  upon  these  facts  it 
was  held,  that  the  prisoner  could  not  be  found  guilty  of 
stealing  the  receipt  stamp  from  the  prosecutor,  because  it 
had  never  been  in  his  possession  independently  of  the 
prisoner,  nor  was  it  ever  intended  that  the  receipt  should 
be  the  property  of  the  prosecutor. 

Againj  at  common  law,  in  order  to  constitute  a  taking  f^^^'""* 
within  the  meaning  assignable  to  that  word  in  the  definition 
I  simple  larceny,  the  chattel  alleged  to  have  been  taken 
lUst  have  been  in  the  possession,  actual  or  constructive,  of 

in  whom  the  property  is  laid. 

Reed's  case  (p)  shows  clearly  what  is  meant  by  a  'con- 

ctive  '  possession  sufficient  to  support  an  indictment  for 

ceny.     There  the  prisoner  (Eeed)  had  been  sent  by  his 

ter,  with  a  cart  belonging  to  the  latter,  to  fetch  coals 

Bbm  the  wharf  of  a  company  with  whom  he  dealt  for  that 


construc- 
tive. 


(«)  See,  for  instance,  He;/,  v.  Rowe, 
5eil,  C.  C.  93.  If  property  be  stolen 
■ut  of  the  possession  of  a  bailee,  it  may 
e  described  in  the  indictment  as  the 
ropertv  either  of  the  bailor  or  of  the 
ailee  :'2  Hale,  P.  C,  p.  181. 

(o)  2  Den.  C.  C.  449  (with  which 


compare  Reg.  v.  McKale,  L.  R.  1  C.  C. 
125).  See  also  Reg.  v.  Johnson,  2 
Den.  C.  C.  310 ;  Reg.  v.  Frampton,  2 
Car.  &  K.  47. 

(j»)  Dearsl.  168,  257 ;  Reg.  ▼•  -Kiiy, 
Dearsl.  &  B.  231;  Reg.  v,  Rogers, 
L.  R.  1  C.  C.  136. 

3  y2 
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Ifhere  pro- 
perty al- 
leged to 
h«ve  been 
•tolen  came 
ii«fatfally 
into  poa- 
aeuion  of 
Bcciued. 


article.  On  his  way  home  with  the  coals  the  prisoner,  with- 
out authority  for  so  doing,  disposed  of  a  quantity  of  them 
to  a  third  person,  and  the  question  was  whether  he  could 
be  conWcted  of  larceny  for  so  doing.  It  was  held  that  he 
might  be  thus  convicted.  There  can  be  no  doubt,  remarked 
Lord  Campbell,  C.  J.,  that,  to  support  an  indictment  for 
larceny  in  such  a  case,  the  goods  alleged  to  have  been 
stolen  must  have  been  in  the  actual  or  constructive  posses- 
sion of  the  master ;  and  "  if  the  master  had  not  otherwise 
the  possession  of  them  than  by  the  bare  receipt  of  his 
servant  upon  the  delivery  of  another  for  the  master's  use, 
although  as  against  third  persons  this  is  in  law  a  receipt  of 
the  goods  by  the  master,  yet  in  respect  of  the  servant  him- 
self this  will  not  support  a  charge  (q)  of  larceny,  because, 
as  to  him,  there  was  no  tortious  taking  in  the  first  instance, 
and  consequently  no  trespass."  ..."  But  if  the  ser\'ant 
has  done  anything  which  determines  his  original  exclusive 
possession  of  the  goods,  so  that  the  master  thereby  cornea  t 
constructively  into  possession,  and  the  servant  afterwards 
converts  them  aiiimofuraiidi,  he  is  guilty  of  larceny,"  the 
reason  being  that  in  this  latter  case  there  is  a  tortious  and 
felonious  *  taking  '  within  the  meaning  of  that  word  as  used 
in  the  definition  of  larceny.  The  constructive  possession  of 
the  coals  by  the  prosecutor,  in  the  case  above  cited,  had 
commenced  at  the  moment  when  they  were  placed  in  his 
cart,  so  that  there  was  a  subsequent  taking  of  the  coals  by 
the  prisoner,  whose  intention  was  beyond  all  question 
felonious. 

Further,  at  common  law,  there  would  not  be  a  *  taking  * 
sufficient  to  constitute  larceny  where  the  property  alleged  to 
have  been  stolen  came  into  the  hands  of  the  prisoner  right- 
fully in  the  first  instance,  and  without  an  animus  furandi, 

(q)  So  it  is  laid  down  by  Sir  M.  Hale  one  person  in  law.     See  Jitp.  t.  Keimift 

(1  P.  C,  p.  513),  that  a  wife  cannot  2  Q.  B.  D.  307.     As  to  larceny  bjM 

commit  felony  of   the  ^oods  of    the  adulterer,   see   Sep.    v.   Flatman,   1* 

husband,  because  husband  and  wife  are  Cox,  C.  C.  396. 
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though   it  were   afterwards   wrongfully  appropriated  by 

in  (r) ;    the  rule  being  furtuni  non  est  ubi  initiiim  hdbet 

tentionis  per  dominum  rei  (s).     And  this  ancient  doctrine 

at   an   innocent  receipt  of  a  chattel  and  its  subsequent 

audulent  appropriation  do  not  constitute  larceny  has  not 

len  questioned  by  later  decisions  (t). 

An   observance   of  the   above  technical  rule  has  led  to 

culiar  results  : — If  A.  lend  B.  a  horse  for  a  particular 

urney,  and  B.,  having  received  the  horse  bond  fide,  after- 

:ards  ride  away  with  it,  he  will  not  at  common  law  be 

ilty  of  larceny  («/).     If  goods  were  sold  upon  credit  and 

livered,  no  subsequent  dealing  with  them  by  the  vendee 

uld  amount  to  larceny  {x)  ;    and  if  A.  delivered  to  B.  a 

tch   to   be   regulated   or  repaired  (?/),  or  a  horse  to  be 

igisted  {z),  and  B.  sold  it,  this  was  not  larceny,  because  the 

watch  in  the  one  case,  and  the  horse  in  the  other,   was 

delivered  voluntarily,  and  not  taken  animo  furandi  (a). 

It  was  further  laid  down  that  "  all  felony  includes  tres- 
pass," and  that,  if  the  party  accused  of  stealing  "be  guilty 
of  no  trespass  in  taking  the  goods,  he  cannot  be  guilty  of 
lelony  in  carrying  them  away  "  (6) ;  and  that  "  to  support 
an  indictment  for  larceny  the  prosecutor  must  have  such 
ssession  as  would  entitle  him  to  bring  trespass"  (c). 
lence,  if  goods  were  bailed,  and  the  bailee  converted  or 


(r)  Reg.  v.  Thristle,  1  Den.  C.  C. 
02,  504.  See  also  Beg.  v.  Gardner, 
L.  &  C.  243  (where  the  facts  adduced 
in  evidence  on  a  charge  of  larceny 
1  ailed  to  show  a  felonious  taking),  with 
nhich compare iJtf^r.v.  Foynton,  Id.  247. 

(*)  3rd  Inst.  107.  As  illustrating 
the  rule  above  cited,  see  Reg. 
\-.  Thomas,  9  Car.  &  P.  741 ;  Reg.  v. 
Goodbodg,  8  Car.  &  P.  665  ;  Reg.  v. 
Evans,  Car.  &  M.  632  ;  R.  v.  Jackson, 
I  Mood.  C.  C.  119  ;  Reg.  v.  Adams,  1 
Den.  C.  G.  38. 

(0  Reg.  V.  Flowers,  16  Q.  B.  D.  643, 
'ramBnXmg  on  Reg. \.Ashwell,l\).  190. 

(m)  1  Hale,  P.  C,  p.  504 ;  Hawk. 
'.  B.,  Book  I.,  Chap.  33,  s.  2 ;  R.  v, 
'ianks,  Russ.  &  Ry.  441 ;  i?.  v. 


Pear,  1  Leach,  C.  C.  212. 

[x]  See  Reg.  t.  Cohen,  2  Den.  C.  C. 
249  (where  the  goods  were  parted  with 
on  the  express  understanding  that  they 
were  to  be  paid  for  at  the  time,  and  were 
taken  by  the  prisoner  animo  furandi) ; 
R.  V.  Campbell,  1  Mood.  C.  C.  179. 

(y)  Reg.  v.  Thristle,  1  Den.  C.  C. 
502 ;  R.  V.  lew,  4  Car.  &  P.  241. 

(s)  R.  V.  Smi'th.  1  Mood.  C.  C.  473. 

{a)  See  also  Reg.  v.  Fratt,  DearsL 
360. 

{l>)  Hawk.  P.  C,  Book  I.,  Chap.  33, 
s.  1.  See  Reg.  v.  JFgnn,  1  Den.  C.  C. 
365,  367. 

(c)  Per  Farke,  B.,  Reg.  v.  Stear, 
1  Den.  C.  C.  355 ;  Reg.  v.  Smith,  2 
Den.  C.  C.  449. 
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disposed  of  them  animo  furandi,  this  act  would  not  have 
been,  at  common  law,  punishable  as  larceny,  because,  being 
lawfully  in  possession  of  the  chattel,  the  taking  it  would  not  ■ 
have  constituted  either  a  trespass  or  a  felony,  though  the^ 
case  would  have  been  different  if  the  bailee  had  "  brokeBfe' 
bulk,"  i.e.,  broken  open  a  bale  of  goods  entrusted  to  him,' 
because  by  so  doing  the  nature  of  the  chattel  would  have 
become  changed — the  bailment  would  have  been  determined, ' 
and  the  property  and  possessory  title  would  have  reverted 
to  the  bailor  (d). 

It  is  now  provided  by  statute  that  whosoever,  being  a 
bailee  of  any  chattel,  money,  or  valuable  security,  shall 
fraudulently  take  or  convert  the  same  to  his  own  use,  or  the,. 
use  of  any  person  other  than  the  owner  thereof,  although  he 
shall  not  break  bulk  or  otherwise  determine  the  bailment, 
shall  be  guilty  of  larceny,  and  may  be  convicted  thereof 
upon  an  indictment  for  larceny.  This  section  does  not, 
however,  extend  to  any  offence  punishable  on  summary 
conviction  (e).  And  it  has  been  decided  that  a  person 
is  not  a  bailee  within  the  statute  unless  he  is  under 
obligation  to  return  the  identical  chattel  deposited  with 
him  (/). 

It  may  readily  be  supposed  that  much  difficulty  has  some- 
times been  felt  in  regard  to  the  proof  of  a  '  taking  '  sufficient 
to  satisfy  the  definition  of  simple  larceny.  Thus  in  one  case 
it  appeared  that  the  prisoner  was  a  depositor  in  a  post-office 
savings  bank  in  which  lis.  stood  to  his  credit.  He  gave 
notice  in  the  ordinary  form  to  withdraw  10s.,  stating  in  his 
notice  the  number  of  his  depositor's  book  and  the  amount  to 
be  withdrawn.     A  warrant  for  10s.  was  thereupon  issued  to 


(rf)  Year  Book,  13  Edw.  4  fol.  9  b  ;  Stear,  1  Den.  C.  C.  349. 

Judgm.,   Fenn  v,  Bittleaton,  7  Exch.  (e)  24  &  25  Vict.  c.  96,  s.  3. 

lo9,    160 ;    Reg.  v.    Cornish,   Dearsl.  (/)  lieff.  v.  HMsall,  L.  &  C.  68 ; 

425 ;   Reg.   v.    Poyser,    2  Den.  C.  C.  Reg.  v.  Be  Banks,  12  Q.  B.  D.  29, 

233;  R.  V.  Howell,  7  Car.  &  P.  325;  31;    Reg.   v.   Ashwell,   16   Id.   190, 

Reg.  V.  Jenkins,  9  Id.   38;    Reg.  v.  199. 
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the  prisoner,  and  a  letter  of  advice  was  sent  to  the  post-office 
i  at  N.  to  pay  10s.  to  the  prisoner.  He  went  to  that  office 
1  and  handed  his  depositor's  book  and  the  warrant  to  the 
clerk.  The  clerk,  instead  of  referring  to  the  proper  letter 
of  advice  for  10s.,  referred  by  mistake  to  another  letter  of 
advice  for  8Z.  16s.  lOd.,  and  placed  the  latter  sum  upon 
the  counter.       The  clerk  also  entered  such  amount  in  the 

t  prisoner's  depositor's  book  and  stamped  it.  The  prisoner 
took  up  the  money  and  went  away,  having  at  the  moment 
of  taking  it  up,  as  found  by  the  jury,  an  animus  furandi. 
It  was  upon  the  above- stated  facts  held  that  the  prisoner 
had  committed  larceny  {g). 

In  Reg.  v.  Asfiwell  (h),  which  was  argued  before  all  the 
Judges,  the  facts  were  as  follows  : — The  prisoner  asked  the 
prosecutor  for  the  loan  of  a  shilling ;  the  prosecutor  gave 
him  a  sovereign  believing  it  to  be  a  shilling,  and  the 
prisoner  took  it  under  the  same  belief.  Subsequently, 
however,  he  discovered  the  mistake,  and  fraudulently 
appropriated  the  sovereign  to  his  own  use.  On  the  above 
facts  it  was  unanimously  determined  that  the  prisoner  had 
not  been  guilty  of  larceny  as  a  bailee  under  the  above 
statute  ;  but  the  Court  were  equally  divided  upon  the 
question  whether  or  no  he  was  guilty  of  larceny  at  common 
law. 

In  practice,  a  difficulty  has  also  sometimes  been  ex-  ^^^^ 
perienced  in  determining  whether  goods  alleged  to  have  j;}?^*;j^t, 
been  stolen  were  not  in  fact  obtained  in  jyursuancc  of  a 
contract  between  the  prisoner  and  the  prosecutor.  Here  care 
has  been  found  necessary  in  scrutinising  the  facts  adduced 
in  evidence  and  in  ascertaining  whether  the  alleged  or 
colourable  contract  were  not  a  mere  pretence,  trick,  and 
fraud  upon  the  prosecutor,  part  of  a  scheme  for  feloniously 
getting  possession  of  his   property,  so  as  to  render  the 

is)  Reg.  T.  Middleton,  L.  R.  2  C.  C.       Prince,  L.  R.  1  C.  C.  150. 
88,  44,    50 ;    distinguishing    Reg.  v.  [h)  16  Q.  B.  D.  190. 
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intention  which  actuated  the  prisoner  in  doing  so 
felonious  (i),  and  to  satisfy  the  idea  of  a  'taking.' 

In  order  to  constitute  larceny  at  common  law,  the  *  taking ' 
must  have  been  animo  furandi,  and  with  intent  to  deprive 
the  owner  wholly  of  his  property  in  the  thing  taken ;  the 
jury  having  in  any  particular  case  to  determine  whether  the 
facts  adduced  in  evidence  really  prove  such  an  intent. 
Thus,  in  Reg.  v.  Holloway  (k),  the  prisoner,  a  workman, 
employed  in  a  tan-yard  to  dress  leather,  was  indicted  for 
stealing  certain  skins  of  that  material,  which  it  appeared 
from  the  finding  of  the  jury  that  he  took,  "  not  with  intent 
to  sell  or  dispose  of,"  but  with  a  view  to  charging  for  them 
as  if  they  had  been  dressed  by  himself,  and  so  obtaining 
payment  for  them  from  his  master.  Upon  this  finding  of 
the  jury  the  Court  held  that  the  prisoner  could  not  be  con- 
victed of  larceny,  because  there  had  been  no  intent  on  his 
part  to  deprive  the  owner  iclioUy  of  his  property  in  the 
leather.  "If,"  said  Alderson,  B.,  in  the  above  case,  "  a 
servant  takes  a  horse  out  of  his  master's  stable,  and  turns 
it  out  into  the  road,  with  intent  to  get  a  reward  the  next  day 
by  bringing  it  back  to  his  master,  would  that  be  larceny  ?  " 
a  question  which  might  safely  be  answered  in  the  negative, 
upon  the  simple  ground  that  the  facts  here  supposed  would 
not  evidence  a  felonious  intent,  i.e.,  an  intent  to  deprive  the 
owner  wholly  of  his  property  in  the  thing  taken  (0- 

A  felonious  intent  could  not,  of  course,  be  inferred  from 
a  taking  of  property  in  mere  thoughtlessness  or  by  way 
of  joke,  nor  even  if  the  taking  were  with  a  mischievous 

(i)  Reg.  V.  Bramletj,  L.   &  C.  21 ;  453  ;  3rd  Inst.  107;  It.  v.  Holloway, 

Reg.  T.   Tfiompson,  Id.  226 ;   Reg.  v.  5  Car.  &  P.  524 ;  Reg.  v.  rrivilt,  1 

Morgan,   Dearsl.    395;   R.   v.   Patch,  Den.  C.  C.  193  (citing  R.  v  Morfitt, 

1  Leach,  C.  C.  238 ;  R.  \.  Moore,  Id.  Russ.  &  Ry.  307  ;  R.  v.  Cabbage,  Id. 

314;    Reg.  v.    WiUon,    8  Car.   &  P.  292)  ;  Reg.  v.  Gruncell,  9  Car.  &  P. 

Ill;    Reg.   v.  Robitu,   Dearsl.   418;  365;    Reg.   v.  Handley,   Car.    &  M. 

Reg.   V.    BrotcH,    Id,    616;    Semples  647;  Reg.  v.  Richards,  1  Car.  &  K. 

ca*e,  1  Leach,  C.  C.  420.  532. 

(A)  1  Den.  C.  C.  370,  followed  in  (I)  See  Reg.  v.  York,  1  Den.  C.  C. 

Reg.  V.  PooU,  Dearsl.  &  B.  345,  and  335^  1  Hale,  P.  C,  p.  509. 

disttnguished  in  Reg.  t.  Trebilcoek,  Id.  .     . 
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design  other  than  that  of  depriving  the  owner  of  it.     And 
r  -where  an  assertion  of  property  is  meant  by  the  taking,  all 
semblance  of  a  criminal  intent  manifestly  disappears. 

Where  goods  of  a  third  person,  having  been  lost,  are  ap-  Appropri*. 
propriated  by  the  finder  to  his  own  use,  such  appropriation  t^^  ^f 
under  certain  circumstances  will,  whereas  in  others  it  will 
not,  amount,  in  contemplation  of  our  common  law,  to  lar- 
ceny. It  will  be  larceny  if  the  finder  takes  the  goods  with 
the  intention  of  wholly  applying  them  to  his  own  use,  at 
the  same  time  "  reasonably  believing  that  the  owner  can  be 
found ;  "  this  is  the  rule  laid  down  in  Reg.  v.  Thurhorn  (m) 
(which,  though  not  altogether  acquiesced  in,  is  recognised 
as  a  binding  decision  {n),  where  the  Court  observe,  that, 
although  in  applying  it  questions  of  some  nicety  may  arise, 
yet  it  will  generally  be  ascertained  whether  the  accused  had 
reasonable  belief  that  the  owner  could  not  be  found  by  evi- 
dence of  his  previous  acquaintance  with  the  ownership  of  the 
particular  chattel — the  place  where  it  is  found,  or  the  nature 
of  the  marks  upon  it, — in  some  cases  the  existence  of  such  a 
belief  in  the  mind  of  the  finder  would  be  at  once  obvious — 
in  others  it  would  appear  only  after  an  examination  into 
the  particular  circumstances.  Thus  if  a  horse  is  found 
feeding  on  an  open  common  or  on  the  side  of  a  public  road, 
or  a  watch  is  found  apparently  hidden  (o)  in  a  hay-stack, 
the  taking  of  either  description  of  property  would  be  larceny, 
because  the  taker  could  have  no  right  to  presume  that  the 
owner  did  not  know  where  to  find  it. 

If,  on  the  other  hand,  a  man  finds  goods  which  have  been 
actually  lost,  or  which  may  reasonably  be  supposed  by  him 
to  have  been  lost,  and  appropriates  them  with  intent  to 

(>«)  1  Den.  C.    C.   387,   394,  396.  bum,  J.,  Reg.  v.  Gli/de,  L.  R.  1  C.  C. 

Ace.  Reg.  v.  Moore,  L.  &  C.  1  ;    Reg.  144 ;  Reg.  v.  Ashicell,  16  Q.  B.  D. 

V.  Christopher,  Bell,  C.  C.  27 ;  Reg.  190. 

V.  Glgde,  L.  R.  1  C.  C.  139  ;  Reg.  v.  (<»)   I.e.,  under   such  circumstances 

Dixon,  Dearsl.  .580  ;    and  cases  cited,  as  may  fairly  lead  to  the  inference  that 

post,  pp.  1066,  1067.  it  was  hidden. 

(n)  See  per  Martin,  B.,  and  Black- 
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take  the  entire  dominion  over  them,  really  believing,  when 
he  takes  them,  that  the  owner  cannot  be  fomid,  this  is  not 
larceny  (p) ;  nor  could  it  be,  if  the  taking  occurred  in  such 
a  place  and  under  such  circumstances  as  that  the  owner 
might  be  reasonably  presumed  by  the  taker  to  have  aban- 
doned his  property  in  the  particular  chattel,  or  at  least  not 
to  know  where  to  find  it.  In  order  to  appreciate  correctly 
the  grounds  upon  which  the  distinction  just  pointed  out 
depends,  we  must  look,  not  so  much  to  abstract  legal 
principles,  as  to  motives  of  expediency,  in  which  much 
of  our  criminal  law  doubtless  originated ;  and  we  shall  then 
see  that,  cases  of  abstraction  of  lost  proj)erty  being  of  rare 
occm*rence  when  compared  with  violations  of  property  in 
the  possession  of  an  owner,  there  was  in  the  former  case  no 
need  of  so  severe  a  penalty  as  in  the  latter ;  and  the  civil 
remedy,  viz.,  by  action  of  tort,  for  recovering  possession  of 
the  chattel  misappropriated,  was  deemed  sufficient  (q).  It 
is  moreover  an  elementary  rule  of  our  criminal  law,  that 
actus  non  facit  reum  nisi  mens  sit  rea  (r),  whence  it  follows 
that  the  guilt  or  innocence  of  an  accused  person  must 
depend  on  the  circumstances  of  the  particular  case  as  they 
appear  to  him,  so  that  the  crime  of  larceny  cannot  be 
committed  unless  the  goods  alleged  to  have  been  feloniously 
taken  appear  to  have  an  owner,  and  further  unless  the 
taker  must  have  known  or  believed  that  the  taking  was 
invito  domino,  which  could  not  be  if  the  property  were 
believed  to  have  been  abandoned. 

The  law  thus  laid  down  in  Thurhoni's  case,  as  appUcable 
where  goods  apparently  lost,  or  at  all  events  without  any 
visible  owner,  are  appropriated  by  the  finder  to  his  own  use, 
was  recognised  by  the  Court  of  Criminal  Appeal  in  Reg.  v. 
Preston  («),  which  shows  that  if  a  man  were  to  pick  up  in 

{p)  Judgm.,  1  Den.  C.  C.  396.  3rd  Inst.  107.     But  see  p.  999  (y). 

(y)  Jndgm.,  1  Den.  C.  C.  393.  (»)  2  Den.  C.  C.  353. 

(r)  Judgm.,    1    Den.  C.   C.   389; 


I 


!• 


AGAINST  INDIVIDUALS.  1067 


i 


the  street  a  bank-note  marked  with  the  owner's  name,  so 

that    he   could   easily   be    discovered,   with  the  innocent 

intention  of  finding  out  the  owner  and  restoring  him  the 

note,  but  were  afterwards  to  change  his  mind  and  to  convert 

the  note  to  his  own  use,  this  would  not  amount  to  larceny. 

In  Beg.  v.  West  (t)  the  accused  was  charged  with  stealing 

,  a  purse  and  its  contents  under  these  circumstances :  The 

prosecutor,  after  making  a  purchase  at  the  prisoner's  stall 

',  at  market  in  a  country  town,  accidentally  left  his  purse  upon 

I  it ;  the  prisoner  thereupon  appropriated  it  to  her  own  use, 

>  and,  on  the  prosecutor  demanding  it  from  her,  denied  all 

knowledge  of  it.     The  jury  found  that  the  prisoner  took  up 

[  the  purse  knowing  that  it  was  not  her  own,  and  intending 

at  that  moment  to  appropriate  it.     They  also  found  that 

the  prisoner  did  not  then  know  who  was  its  rightful  owner. 

The  prisoner  having  been   convicted,  the  Court  held  the 

conviction  right,  observing,  that  if  there  had  been  evidence 

that  the  purse  and  its  contents  were  lost  property  according 

to  the  strict  meaning  of  that  term,  and  the  jmy  had  so 

found,  they  ought  further  to  have  been  asked  whether  the 

prisoner  had  reasonable  means  of  finding  the  owner,  or 

reasonably  believed  that  the  owner  could  not  be  found.  .  .  . 

There  is  a  clear  distinction,  they  further  remarked,  between 

property  lost  and  property  merely  mislaid,  or  put  down  and 

left  by  mistake  under  circumstances  which  would  enable  the 

owner  to  know  the  place  where  he  had  left  it,  and  to  which 

he  would  naturally  return  for  it. 

As  showing  what  would  amount  to  larceny  under  circum- 
stances somewhat  analogous  to  those  latterly  considered 
may  be  specified  the  following  cases: — where  a  hackney 
coachman  abstracts  the  contents  of  a  parcel  which  has  been 
accidentally  left  in  his  coach  by  a  passenger  whose  address 
lie  could  easily  ascertain ;  or  where  a  tailor  finds  and  applies 
to  his  own  use  a  pocket-book  left  in  a  coat  sent  to  him  to 

{t)  Dearsl.  402. 
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repair  by  a  customer ;  or  where  the  purchaser  of  an  article 
of  furniture,  as  a  desk,  at  a  sale  by  auction,  discovers 
valuables  in  it,  and  appropriates  them  to  his  own  use, 
provided  in  this  case  that  the  purchaser  either  had  express 
notice  that  he  was  not  to  have  any  title  to  the  contents  of 
the  desk  if  there  happened  to  be  anything  in  it,  or  provided, 
without  such  express  notice,  that  he  had  no  ground  to 
believe  that  he  had  bought  the  contents,  and  had  reason  to 
think,  as  he  most  likely  would  have,  that  the  owner  could 
be  discovered  (it). 

But  although  it  be  true,  that,  where  the  taking  of  a 
chattel  is  in  its  inception  lawful,  a  subsequent  conversion 
of  the  thing  taken,  however  tortious  or  wrongful  it  be  in 
a  moral  point  of  view,  does  not  constitute  the  offence  of 
larceny  (x),  yet,  if  the  taking  be  in  itself  wrongful  and 
unlawful,  albeit  without  any  felonious  intent,  a  subsequent 
conversion  of  it  with  such  intent  may  suffice  to  constitute 
the  offence  in  question.  Thus,  in  Reg.  v.  Riley  (?/),  the 
prisoner  was  indicted  for  stealing  a  lamb  under  the  following 
circumstances :  it  appeared  that,  having  in  the  first  instance 
put  twenty-nine  black-faced  lambs,  belonging  to  himself, 
into  a  field  which  contained  ten  white-faced  lambs  of  the 
prosecutor,  he  afterwards  took  away  his  own  lambs  and 
offered  them  for  sale  as  amounting  in  number  to  twenty- 
nine;  the  proposed  purchaser,  however,  on  counting  the 
lambs,  pointed  out  to  the  prisoner  that  there  were  in  fact 
thirty  in  the  flock,  which  included  one  white-faced  lamb 
belonging  to  the  prosecutor.  The  prisoner  nevertheless 
sold   them  all  to  the  other  party  on  his  own  individual 

(«)  Judgm.,  Merrt/  v.  Green,  7  M.  &  L.  R.  402 ) ;  Meity  v.  Oreen,  supra ; 
W.  623,  and  cases  there  cited;  Judgm.,  Arinory  v.  Belamirie,  cited  p.  912; 
Reg.  y.Thurborn,  1  Den.  C.  C.  394, 39.5.  Buckleij  v.  Gross,  3  B.  &  S.  566. 
The  civil  rights  of  the  finder  of  lost  {x)  Judgni.,  Reg.  \.  Thurboni,  1  Den- 
property,  as  against  any  one  save  the  C.  C.  397 ;  Reg.  v.  Preston,  2  Id.  353. 
true  owner,  will  appear  from  Bridges  See  Reg.  v.  Davies,  Dearsl.  640,  follow- 
V.  JIaickestcorth,  21  L.  J.  Q.  B.  75  ingR.  v.  Mucklow,  1  Mood.  C.  C.  160. 
(with  which  cf.  'South  Staffordshire  (g)  Dearsl.  149.  See  Reg.  v.  Ash- 
Waterworks  v.   Sharman,    12    Times  well,  16  Q.  B,  D.  190. 
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account.  Now,  on  the  trial  of  this  case,  the  jury  found  that 
at  the  time  of  leaving  the  field  the  prisoner  did  not  know 
that  the  prosecutor's  lamb  was  in  the  flock,  but  that  he  had 
a  felonious  intention  when  he  sold  it.  The  question  accord- 
ingly was.  Could  the  prisoner,  upon  the  above  facts  and 
finding,  be  convicted  of  larceny  ?  and  the  Court  of  Criminal 
Appeal  held  that  he  might  be  so,  because  the  original  taking 
was  wrongful,  for,  assuming  that  the  prisoner  was  ignorant 
of  the  fact  of  the  lamb  being  in  his  flock  when  he  drove  it 
from  the  field,  the  so  driving  it  away  and  keeping  it  was 
a  tortious  act  for  which  trespass  would  have  lain,  and  this 
act  of  continuing  trespass  became  felonious  when  the 
prisoner,  knowmg  that  the  lamb  in  question  was  not  his 
own,  sold  it.  Cases  thus  distmctly  illustrating  the  practical 
operation  of  the  doctrine  of  relation  in  felony  do  not  very 
frequently  present  themselves  in  our  Eeports. 

It  has  now  been  shown,  that,  to  sustain  an  indictment 
for  larceny,  proof  must  be  given  that  the  specific  chattel 
alleged  to  have  been  stolen  was  taken  out  of  the  possession, 
actual  or  constructive,  of  its  owner — invito  domino  and 
animo  furandi — and  that  the  intention  in  taking  it  was 
wholly  to  deprive  the  owner  of  his  property  therein. 
Another  ingredient,  not  as  yet  specifically  noticed  in  the  ^j|^*;'£f'' 
crime  of  larceny,  is  the  '  carrying  away '  or  *  asportation '  "•"*• 
of  the  said  chattel;  for,  to  constitute  this  offence,  there 
must  not  only  be  a  taking,  but  a  carrying  away.  A  bare 
removal,  however,  from  the  place  in  which  he  found  the 
goods,  though  the  thief  does  not  quite  make  off  with  them, 
is  a  sufficient  asportation,  as  if  a  man  be  leading  another's 
horse  out  of  a  close  and  be  apprehended  in  the  fact  (-2-) ;  or 
if  a  servant,  animo  furandi,  take  his  master's  hay  from  his 
stable  and  put  it  into  his  master's  waggon  (a) ;  or  if  a 
thief,  intending  to  steal  plate,  takes  it  out  of  a  chest  in 

(;)  4   Ela.   Com.,  p.  231 ;   3  Inst.  {a)  Reg.  v.  Gruncell,  9   Car.  &  V. 

108,  109.  365. 
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which  it  was,  and  lays  it  down  upon  the  floor,  but  is 
surjjrised  before  he  can  make  his  escape  with  it  (h) ;  or  if 
gas  be  fraudulently  severed  and  abstracted  from  the  main 
against  the  will  and  without  the  knowledge  of  the  company 
who  supply  it  (c),  or  water  from  their  pipes  (d).  In  any 
of  these  cases  there  is  a  sufficient  *  asportation '  {e)  within 
the  meaning  of  that  term  as  used  in  the  definition  of 
simple  larceny. 

In  connection  with  the  taking  and  asportation  as  con- 
stituent ingredients  in  larceny,  it  may  be  well  to  add,  that, 
if  a  man,  by  means  of  an  innocent  agent,  does  an  act  which 
amounts  in  law  to  this  crime,  the  employer,  and  not  the 
innocent  agent,  is  the  person  accountable  for  that  act  (/). 

Closely  allied  to  larceny,  and  sometimes  scarcely  distin- 
guishable from  it,  is  the  offence  of  receiving  goods,  monies, 
&c.,  knowing  them  to  have  been  stolen.  It  has  been  held, 
on  the  one  hand,  that  a  person  who,  whilst  waiting  outside 
a  house,  receives  goods  which  a  confederate  is  stealing  in 
the  house,  is  a  principal  (g)  ;  and,  on  the  other  hand,  that 
if  the  goods  be  removed  some  little  distance  from  the  house 
before  they  are  delivered  into  the  prisoner's  hands,  he  will 
be  indictable  as  a  receiver  only  (h). 

To  constitute  the  oflfence  of  receiving  stolen  goods,  it 
must  be  shown  in  evidence  that  the  goods  were  stolen  {i\ 
and  that  they  were  received  by  the  prisoner  with  knowledge 
that  they  had  been  stolen.     Eecent  possession  of  stolen 


1 

IS        * 


(4)  S.  T.  Siuuon,  Kel.  31 ;  2t.  v. 
TFahh,  1  Mood.  C.  C.  14  ;  JUff.  v. 
Samtcat/s,  Dearsl.  371. 

(c)  I{eff.  V.  White,  Dearsl.  203  ; 
JUff.  \.  Firth,  L.  R.  1  C.  C.  172. 

(d)  Feretu  v.  O'Brien,  11  Q.  B. 
D.  21. 

{e)  As  to  which  see  further  2  East, 
P.  C.  656  ;  S.  V.  Pearson,  4  Car.  & 
P.  572  ;  R.  V.  Wahh,  cited  Id.  576, 
n.  (rf). 

(/)  Per  ErU,  J.,  Reg.  v.  Bleasdale, 
2  Car.  &  K.  768. 

is)    B.  y.  Oicen,  1  Mood.  C.  C.  96. 


"If  one  burglar  stands  outside  a 
window  while  another  plunders  the 
house  and  hands  out  the  ^oods  to  him, 
he  surely  could  not  be  indicted  as  a 
receiver :  "  _per  Alderson,  B.,  Beg.  v. 
Perkins,  2  Den.  C.  C.  461.  See  Beg. 
V.  Hilton,  Bell,  C.  C.  20. 

{h)  R.  V.  King,  Buss.  &  By.  332. 

(t)  Cf.  Beg.  V.  Villemky,  (1892}  2 
Q.  B.  597.  The  rightful  owner  had 
resumed  possession  of  the  stolen  goods 
before  the  prisoners  received  them.  It 
was  held  they  could  not  be  convicted. 
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property  is  evidence  either  that  the  person  in  possession  of 
it  stole  the  property,  or  that  he  received  it  knowing  it 
to  have  been  stolen  (k),  though,  in  order  to  sustain  an 
indictment  for  receiving  stolen  goods,  it  is  not  necessary  to 
show  manual  possession  of  them  by  the  prisoner,  provided 
.  they  be  within  his  control,  or  constructively  in  his  posses- 
ision  (l). 

Another  indictable  offence,  which,  although  of  frequent  obtaining 
occurrence,    will   here   be   but   barely  noticed,  is  that  of  by  ftaw***' 
obtaining  goods,  money,  &c.,  by  false  pretences.  **""*• 

Between  the  crime  just  specified  and  that  of  larceny,  the 
most  intelligible  distinction,  perhaps,  is  this  : — In  larceny, 
the  owner  of  the  thing  stolen  has  no  intention  to  part  with 
his  property  therein  to  the  person  taking  it ;  in  the  former 
case  the  owner  has  such  an  intention,  but  the  money  or 
chattel  is  obtained  from  him  by  fraud  (;«).  "If,"  said 
Parke,  B.  (n),  "  a  person,  through  the  fraudulent  represen- 
tations of  another,  delivers  to  him  a  chattel,  intending  to 
pass  the  property  in  it,  the  latter  cannot  be  indicted  for 
larceny,  but  only  for  obtaining  the  chattel  under  false 
pretences." 

The  distinction  referred  to  may  be  thus  exemplified  : — If 

pa  servant,  having  a  general  authority  co-equal  with  his 

master's,  intentionally  parts   with   his  master's  property 

under  a  misconception  fraudulently  induced  as  to  the  real 

ji  facts,  such  property  cannot  be  said  to  have  been  stolen, 

[^inasmuch  as  the  servant  intended  to  part  with  it.     But  if 

the  servant,  having  only  a  limited   authority  and   being 

precluded   from   parting   with   the   goods,  is  nevertheless 

tricked  out  of  them,  he  will  be  deemed  to  have  parted  with 

{k)  Beg.  v.  Langinead,  L.  &  C.  427.  (0  ^9-  ▼•  *«»''*»  Dearsl.  494. 

As  to  the  admissibility  of  evidence  that  (/«)  Per    Talfourd,    J.,     Whtte    T. 

the  prisoner  has  been  found  in  posses-  Garden,  10  C.  B.  927  ;  Reff'  ▼•  Bamn, 

sion  of  other  stolen  property,  see  34  &  2  Den.  C.  C.  59.  i?    v    -a 

35  Vict.  c.  112,  8.  19  ;    Beg.  v.  Brage,  («)  Fowell\.  Hoyland,  6  Eich.  <0: 

14  Cox,  C.  C.  85;    Reg.  v.  Carter,  12  R.  v.  Adams,  Buss.  &  By.  225. 
Q.  B.  D.  522. 
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the  possession  of  the  goods  merely,  and  the  offence  thus 
committed  will  be  larcen}*  (o). 

Where,  then,  a  man  represents  as  an  existing  fact  that 
which  is  not  an  existing  fact,  and  so  gets  the  money  or 
chattels  of  another,  that  is  a  false  pretence  (j)),  it  being  for 
the  jury  to  say  whether  or  not  the  defendant,  at  the  time 
he  did  the  act,  had  guilty  knowledge  of  the  quahty  of  such 
act,  and  whether  or  not  the  pretence  used  were  the  means 
of  obtaining  the  property.  And,  again,  "the  pretence,"  it 
has  been  said  (q),  "in  order  to  justify  a  conviction,  must 
be  of  existing  facts.  It  may  be  made  either  by  words  or  by 
acts  (r).  It  is  sufl&cient  if  it  can  be  reasonably  and  naturally 
inferred  from  the  words  or  from  the  acts,  in  order  to  raise 
a  question  for  the  decision  of  the  jury.  It  is  not  necessary 
that  the  words  or  that  the  acts  should  be  capable  only 
of  the  meaning  charged  by  the  indictment." 

By  way  of  putting  this  subject  clearly  before  the  reader 
the  following  passage  is  inserted : — To  support  a  charge  of 
this  kind,  i.e.,  of  obtaining  money,  &c.,  by  false  pretences  («), 
it  is  necessary  to  show  that  the  accused  person,  with  a 
wicked  or  criminal  mind  (0,  stated  something  which,  if 
true,  would  be  an  existing  fact ;  that  he  did  so  with  intent 
to  procure  the  possession  of  money,  &c. ;  that  he  knew  his 
statement  was — that  is  to  say,  that  so  far  as  his  mind  was 
concerned  he  intended  that  his  statement  should  be — false ; 
that  by  the  statement  he  did  so  act  on  the  mind  of  the 

(o)  Reg.  V.  PHnee,  L.  R.  1  C.  C.  150,  Beg.  v.  Speed,  15  Cox,  C.  C.  24.    The 

155  ;  distinguished  in  Reg.  v.  Middle-  false  pretence  must  not  be  too  remote : 

ton,  L.  R.  2  C.  C.  38.  Beg.  v.  Lamer,  14  Cox,  C.  C.   497. 

{p)  Reg.  V.  WooUey,  1  Den.  C.  C.  See  JZ^y.T.  Gardner,  7  Cox,  C.  C.  136; 

559;   Reg.   v.    Welman,   Dears].  188;  Reg.  T.  Martin,  L.  R.  1  C.  C.  R.  56. 
Reg.    V.   Archer,    Id.    449  ;   Reg.   v.  {a)  The  indictment    must    state   to 

nompiion,  L.  &  C.  233  ;  Reg.  v.  Lee,  whom  the  false  pretence  was  made,  and 

Id.  309 ;  Reg.  v.  Kerrigan,  Id.  383.  from  whom  the  money  was  obtained: 

iq)  Per  Lush,  J.,  Reg.  v.  Cooper,  2  Reg.  v.  Soicerby,  (1894)  2  Q.  B.  173, 

Q.    B.    D.    514 ;    Reg.   v.  Foster,    2  distinguished  Reg.  v.    Silrerlock,   lb. 

Q.  B.  D.  301.  766. 

(r)  R.   V.    Barnard,   7   Car.    &   P.  {t)  See  Reg.    v.    Francis,  L.  R.  2 

7M,Bexv.  Story,  Russ.  &  Ry.  81 ;  C.  C.  128. 
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rosecutor  as  that  he  did  thereby  obtam  money,  &c. ;  that 
e  statement  was  in  fact  untrue,  in  the  sense  of  being  in- 

lorrect.     And  both  the  last  allegations  are  necessary  facts 

if  the  charge  set  forth  in  the  indictment ;  for  although  the 
eused  had  a  criminal  intent,  and  believed  that  his  state- 
ent  was  false,  yet  if  in  fact  the  prosecutor  was  not  thereby 

ersuaded,  or  if  by  chance  the  statement  was  not  incorrect, 
e  charge  is  not  supported,  the  crime  is  not  committed  (m). 

hus,  where  the  false  pretence  charged  was  the  giving  of  a 

lertain  name  and  address,  but  there  was  no  evidence  that 
e  goods  had  not  been  delivered   before  the  name  and 

ddress  were  asked  for,  it  was  held  that  the  indictment  could 
not  be  sustained,  as  it  was  essential  to  prove  that  the  goods 
were  delivered  on  the  faith  of  the  false  pretence  charged  (x). 
■    The  offence  of  embezzlement  by  a  clerk  or  servant  is  also  fimbezzie- 

roent. 

closely  allied  to  that  of  larceny  by  a  servant  {y).  The  usual 
mode  of  exemplifying  the  distinction  between  the  two 
offences  being  this : — if  the  servant  received  the  property  in 
I  question  and  converted  it  to  his  own  use  before  it  came  to 
the  possession  of  the  master,  the  offence  is  embezzlement ; 
whereas  if  the  property  had  come  to  the  possession  of  the 
master,  and  the  servant  aftericards  converted  it  to  his  own 
use,  it  is  larceny.  Thus,  if  a  butler,  having  the  care  and 
custody  of  his  master's  plate,  should  receive  plate  from  the 
silversmith  for  his  master  at  his  master's  house,  and 
afterwards  fraudulently  convert  it  to  his  own  use  before  it 
had  in  any  way,  other  than  by  his  act  of  receiving  it,  come 
(into  the  possession  of  the  master,  the  butler  would  be 
guilty  of  larceny  {z).     But  if  a  servant,  whose  duty  it  is  to 

(«)  'PevJSrett,J.A.,Iieff.y.Aspinall,  442,  Watson,  B.,  observed,  "In  point 

2  Q.  B.  D.  57 ;  Jie;/.  v.  Hazelton,  of  moral  turpitude,  embezzlement  and 
L.  R.  2  C.  C.  134 ;  Reg.  v.  Powell,  larceny  bv  a  servant  are  the  same,  and 
54  L.  J.  Q.  B.  26 ;    Reg.  v.  Burton,  I  think  it  would  be  well  if  the  legal 

'  16  Cox,  C.  C.  62.  distinction  were  abolished. 

{z)  Reg.  V.  Jo»es,  15  Cox,  C.  C.  475.  (s)  See  Reg.  v.  TTatt^,  2  Den.  C.  C. 

(y)  See,  for  instance,  Reg.  v.  Read,  14;  Reg.  v.  Cooke,  L.  R.  1  C.  C.  29o, 

3  Q.  B.  D.  131.  300. 


In  Reg.   v.    Wright,  Dearsl.  &  B. 
B.C.L. 
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receive  property  and  pass  it  on  to  another  servant,  converts 
that  proj)erty  to  his  own  use,  he  is  guilty  of  embezzlement, 
because  the  property  when  so  converted  is  in  transitu  merely    • 
towards  the  master,  and  not  in  his  actual  or  constructive 
possession  (a), 
ft^n^tlfe  "  Larceny  from  the  person,"   says  Blackstone  (6),  "  is    , 

person.  either  by  privately  stealing,  or  by  open  and  violent  assault,  i 
which  is  usually  called  robbery  "(c),  the  difference  between 
the  two  offences  here  specified  being  thus  set  forth : — 
Robbery.  '  robbery,'  even  in  its  least  aggravated  form,  is  "an  open 
and  violent  larceny  from  the  person,"  or  the  felonious  and 
forcible  taking  from  the  person  or  in  the  presence  of 
another,  of  goods  or  money  against  his  will  by  violence  or 
by  putting  him  in  fear  (d),  whereas  a  conviction  for  stealing 
from  the  person  will  be  sustained  by  evidence  of  a  clandes- 
tine taking  and  removal  of  property  from  the  person  by 
ever  so  small  a  space  (<?).  " 

In  order  to  sustain  an  indictment  for  robbery,  the  prose- 
cutor must  prove   either  that   he  was  actually  in  bodily 
fear  (/)  from  the  defendant's  actions  at  the  time  of  the  9  i 
robbery,  or  he  must  prove  circumstances  accompanying  the 
act,  such  as  in  common  experience  are  likely  to  induce  a 
man  to  part  with  his  property  for  the  safety  of  his  person ;  \ 
for  although  the  putting  in  bodily  fear  is  said  to  be  a  neces-   ) 
sary  ingredient  in  the  constitution  of  this  offence,  yet  the 
law   ill  odium   spoliatoris   will   presume   fear  where  there 
appears  to  be  a  just  ground  for  it(^). 

(a)  Judgm.,  Seff.  v.   Watts,  2  Den.  Car.  &  K.  214 ;  S.  v.  Gnosil,  1  Car. 

C.    C.    30 ;    Heff.   v.  Masters,  I  Den.  &  P.  304  ;  M.  v.  Moore,  1  Leach,  C.  C. 

C.  C.  332  ;  Jteff.  v.  Gill,  Dearsl.  289 ;  335 ;  lieff.  v.  Lovell,  8  Q.  B.  D.  185.  ^ 

Beff.  V.    Wrif/ht,  Dearsl.   &  B.  431,  In  some  statutes  the  word  '  robberj' ' 

441.  is  used  in  a  sense  more  comprehensive 

{b)  4  Com.,  p.  242.  than  that  above  assigrned  to  it,  so  us  to 

(c)  Robbery  includes  simple  larceny :  include  a  taking  without  force :  Judgm., 

Reg.  V.  MeGmth,  L.  E.  1  C.  C.  205.'  7  Exch.  742. 

{if)  4    Bla.    Com.,    242;    Judgm.,  {e)  Reg.  v.  Simpson,  Dearsl.  421; 

De  Rothichild  v.   Royal  Mail  Steam  R.  v.  Lapier,  1  Leach,  C.  C.  320;  R. 

Packet   Co.,  7  Exch.  742 ;   Fost.    Cr.  v.  Farrell,  Id.  322. 

L.,    pp.    128,    129;    R.    v.     Mason,  {/)  SeeReg.v.  n'alton,L.&C.29S. 

Ru8.s.  &  Ry.  419;  Reg.  v.    TTalh,  2  Q)  Fost.  Cr.  L.  128,  129. 
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A  glance  at  the  "  Criminal  Law  Consolidation  and 
Amendment  Acts,"  especially  at  those  enactments  which 
concern  offences  against  the  person — larceny,  and  maUcious 
injuries  to  property — will  show  how  fine  and  almost 
numberless  are  the  distinctions  betwixt  offences  pervading 
this  department  of  our  law  (h).  Any  further  attempt, 
therefore,  at  dealing  with  it  in  these  pages  must,  at  this 
particular  juncture,  be  declined  (i). 


(h)  See  particularly  the  sections  of 
stat.  24  k  25  Vict.  c.  96,  which  have 
reference  to  breaking  and  entering  a 
building,  dwelling-house,  <S:c.  (subs.  50 
et  seq.). 

(()  Knowledge  available  for  practical 
purposes  respecting  the  ingredients  iu 


specific  oflEencfcs  can  for  the  present 
readily  be  g<»t  from  Mr.  Archbold's 
work  on  Criminal  Pleading. 

Throughout  the  preceding  chapter 
the  common  law  ingredieut.s  in  some 
ordinary  indictable  otfences  have  been, 
almoit  exclusively,  set  forth. 


3z2 


.^ 


CHAPTEE   IV. 

CRIMINAL    PBOCEDURE.  *H 

By  statute  (42  &  43  Vict.  c.  22),  which  came  into  operation 
on  the  Ist  of  January,  1880,  a  Director  of  Pubhc  Prosecu- 
tions was  appointed  (a),  whose  duty  it  was  under  the 
superintendence  of  the  Attorney-General  "  to  institute, 
undertake,  or  carry  on  such  criminal  proceedings  (whether 
in  the  Court  for  Crown  Cases  Eeserved,  before  sessions  of 
oyer  and  terminer  or  of  the  peace,  before  magistrates  or 
otherwise),  and  to  give  such  advice  and  assistance  to  chief 
officers  of  police,  clerks  to  justices  and  other  persons, 
whether  officers  or  not,  concerned  in  any  criminal  proceed- 
ing, respecting  the  conduct  of  that  proceeding,  as  may  be 
for  the  time  being  prescribed  "  by  regulations  under  the 
Act,  "  or  may  be  directed  in  any  special  case  by  the 
Attorney- General "  (b). 

Such  regulations,  as  may  be  made  from  time  to  time,  are 
"  to  provide  for  the  Director  of  Public  Prosecutions  taking 
action  in  cases  which  appear  to  be  of  importance  or 
difficulty,  or  in  which  special  circumstances,  or  the  refusal 
or  failure  of  a  person  to  proceed  with  a  prosecution,  appear 
to  render  the  action  of  such  Director  necessary  to  secure 
the  due  prosecution  of  an  offender  "  (c). 

When  the  Director  of  Public  Prosecutions  gives  notice  to 
any  justice  or  coroner  that  he  has  instituted  or  undertaken 
or  is  carrying  on  any  criminal  proceeding,  such  justice  or 
coroner  is  required  to  transmit  to  the  said  Director  every 

(«)  S.  2.  (J)  S.  2.  (r)  Id. 
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recognizance,  information,  certificate,  inquisition,  deposition, 
document  and  thing  which  is  connected  with  the  proceeding 
in  question,  and  which  the  justice  or  coroner  is  required  by 
law  to  dehver  to  the  proper  officer  of  the  Court  in  which 
the  trial  is  to  be  had,  and  thereupon  such  documents  and  so 
forth  are  to  be  delivered  to  such  officer  by  the  Director  (rf). 

Provisions  are  moreover  contained  in  this  Act  enjoining 
the  delivery  of  recognizances,  inquisitions,  and  so  forth,  to 
the  said  Director,  and  requiring  clerks  to  justices  or  police 
magistrates  to  transmit  a  copy  of  the  information,  deposi- 
tions, and  other  documents  relating  to  any  case  in  which  a 
prosecution  is  withdrawn  or  is  not  proceeded  with  within  a 
reasonable  time  (e). 

Where  any  criminal  proceeding  has  been  instituted  or 
undertaken  by  the  Director  of  Public  Prosecutions  any  per- 
son having  the  right  to  institute  and  carry  on  such  proceeding 
may,  if  he  have  good  cause  for  so  doing,  show  by  affidavit 
to  a  Judge  that  such  Director  has  abandoned  such  proceed- 
ing or  has  neglected  duly  to  carry  on  the  same,  and  proper 
directions  will  thereupon  be  given  by  the  Judge  (/). 

Nothing  in  this  Act  contained  will  interfere  with  the 
right  of  any  person  to  institute,  undertake,  or  carry  on 
any  criminal  proceeding. 

Also  where  any  such  proceeding  is  instituted,  undertaken, 
or  carried  on  by  the  Director,  he  will  not  be  bound  over  to 
prosecute  or  conduct  such  proceeding,  nor  required  to  give 
security  for  costs.  Neither  shall  it  be  necessary  to  bind 
over  any  person  to  prosecute  or  conduct  such  proceeding, 
though  if  bound  over  and  security  has  been  given  igr  costs  it 
is  enacted  that  he  shall,  upon  the  Director  undertaking  the 
case,  be  released  from  such  obligation— that  the  security 
given  shall  be  deemed  to  have  been  cancelled,  and  that  the 
Director  shall  be  liable  for  costs  in  lieu  of  such  person  ig). 


II 


{d)  S.  5.  (/)  S.  6. 

(.)Id.  Iff)    S.  7. 
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Lastly,  the  prosecution  of  an  offender  by  the  Director 
of  PubHc  Prosecutions  will,  "  for  the  purpose  of  enabling  a 
person  to  obtain  restitution  of  property  (h),  or  obtaining, 
exercising,  or  enforcing  any  right,  claim,  or  advantage, 
whatsoever,  have  the  same  effect  as  if  such  person  had  been 
bound  over  to  prosecute  and  had  prosecuted  the  offender, 
subject  to  this  proviso,  that  such  person  shall  give  all 
reasonable  information  and  assistance  to  the  said  Director 
in  relation  to  the  prosecution  "  {i). 

More  recently  by  virtue  of  47  &  48  Vict.  c.  58,  amending 
42  &  43  Vict.  c.  22,  all  appointments  made  in  pursuance  of 
the  earlier  Act  have  been  revoked,  and  the  Solicitor  to  the 
Treasury  for  the  time  being  has  been  appointed  Director  of 
Public  Prosecutions.  It  is  further  declared  that  any 
assistant  Solicitor  for  the  affairs  of  Her  Majesty  may  act  on 
behalf  of  the  Solicitor  to  the  Treasury  in  his  capacity  of 
Director  of  Public  Prosecutions  (k) ,  and  the  chief  officer  of 
every  police  district  is  bound  to  give  information  from  time 
to  time  to  the  Director  with  respect  to  indictable  offences 
alleged  to  have  been  committed  in  his  district,  and  to  the 
dealing  with  the  same  (0- 

Keeping  in  view  that  cases  involving  peculiar  difficulty 
and  responsibility  will  henceforth  be  placed  in  charge  and 
under  control  of  a  public  prosecutor,  we  may  remind  the 
reader  that  besides  trials  taking  place  at  the  assizes,  at  the 
Central  Criminal  Court  (m),  or  before  Judges  acting  in  virtue 
of  a  special  commission  from  the  Crown,  there  are  cases — 
not  a  few — in  which  express  power  is  given  to  inferior 
tribunals  or  to  particular  functionaries,  as  recorders  and 
others,  to  deal  with  certain  kinds  of  offences  according  to 


(A)  See  Vilmont  v.  Bentley,  12  App.  (A)  S.  2. 

Cm.  471,  overruling  Moyce  v.  Xewhiff-  (l)  S.  3. 

ton,   4    Q.    B.   D.   32.      Vilmont    v.  («»)  As  to  the  jurisdiction  of  tbi« 

Bentley  is  now  overridden.     See  ante,  Court,  see   Reg.  v.  Keyn,  2   Ex.  D. 

p.  430.  63  ;  Harris  v.  Owners  of  Franconia,  2 


(0  S.  7.  C.  P.  D.  173. 
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their  discretion,  guided  and  limited  more  or  less  stringently 
by  the  statute  law.  From  amongst  functionaries  clothed 
with  such  discretionary  powers,  justices  of  the  peace,  in 
connection  with  the  subject  of  this  chapter,  claim  especial 
notice. 

The  power  of  a  justice  of  the  peace  as  a  criminal  Judge  is  ju.uc«»of 
derived  in  part  from  his  commission  proceeding  from  the  gene^5!rri7w 

.  of  their 

Crown,  and  m  part  from  particular  Acts  of  Parliament.  Jan^iictioii. 
Under  the  commission  of  the  peace  («)  the  justice  derives 
a  twofold  power — first,  when  out  of  sessions,  and  secondly, 
when  sitting  in  sessions,  either  general  or  petty.  When  out 
of  sessions  the  commission  empowers  him  singly  to  con- 
serve the  peace,  to  suppress  riots  and  affrays,  to  take 
security  for  keeping  the  peace,  and  to  apprehend  and 
commit  felons  and  other  criminals.  The  commission  of  the 
peace  also  empowers  any  two  or  more  justices  to  hear  and 
determine  all  felonies  and  other  offences,  which,  as  Black- 
stone  remarks  (o),  is  the  ground  of  their  jurisdiction  at 
sessions — a  jurisdiction  which  was,  however,  materially 
restricted  by  5  &  6  Vict.  c.  38,  section  1— intituled  "  An 
Act  to  define  the  Jurisdiction  of  Justices  in  General  and 
Quarter  Sessions  of  the  Peace,"  and  has  been  further 
restricted  or  put  aside  by  other  statutes.  The  statute  of 
5  &  6  Vict,  inter  alia  enacts  that  justices  shall  not  at  any 
session  of  the  peace,  or  at  any  adjournment  thereof,  try  any 
person  for  any  treason,  murder,  or  capital  felony,  or  for  any 
felony  which,  when  committed  by  a  person  not  previously 
convicted  of  felony,  was  then  punishable  by  transportation 
beyond  the  seas  [now  penal  servitude  (p)]  for  life,  or  for 
any  of  the  following  (amongst  other)  offences  :— Misprision 
of  treason  ;  Offences  against  the  Queen's  title,  prerogative, 
person,  or  government,  or  against  either  House  of  Parha- 

(»)  Of  which  the  farm  may  be  seen  As  to  the    powers  of    stipendiEry 

in  Burn's  J.  P.,  30th  ed..  Vol.  iii.,  magistrates,  see  21_  &  22  Vict,  c,  73. 

p.    HI,   and  in  Dickinson's   (iiiarter  (o)  1  Cora.,  p.  354. 

Sesnons,  5th  ed.,  p.  65.  (p)  20  &  21  Vict.  o.  3,  b«.  2,  G. 
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ment ;  Offences  subject  to  the  penalties  of  praimmire  (q) ; 
Blasphemy  and  offences  against  religion  ;  Administering  or 
taking  unlawful  oaths ;  Perjury  and  subornation  of  perjury  ; 
Suborning  any  person  to  make  a  false  oath,  affirmation,  or 
declaration  punishable  as  perjury  or  as  a  misdemeanor ; 
Forgery ;  Unlawfully  and  maliciously  setting  fire  to 
crops  of  corn,  or  to  any  part  of  a  wood,  coppice, 
&c.,  &c. ;  Bigamy  and  offences  against  the  laws  relating 
to  marriage  ;  Abduction  of  women  and  girls ;  Endeavouring 
to  conceal  the  birth  of  a  child  ;  Composing,  printing,  or 
publishing  blasphemous,  seditious,  or  defamatory  libels ; 
Bribery  (r);  Unlawful  combinations  and  conspiracies  (s), 
except  conspiracies  or  combinations  to  commit  any  offence 
which  such  justices  or  recorder  respectively  have  or  has 
jurisdiction  to  try  when  committed  by  one  person  (t)  ; 
Stealing  or  fraudulently  taking  or  injuring  or  destroying 
records  or  documents  belonging  to  any  Court  of  law  or 
equity,  or  relating  to  any  proceeding  therein ;  Stealing  or 
fraudulently  destroying  or  concealing  wills  or  testamentary 
papers,  or  any  document  or  written  instrument  being  or 
containing  evidence  of  the  title  to  any  real  estate,  or  any 
interest  in  lands,  tenements,  or  hereditaments. 

The  foregoing  catalogue  of  offences,  which  by  reference  to 
various  statutes  might  readily  be  extended,  suffices  to  show 
that  the  jurisdiction  of  quarter  sessions  has,  since  Black- 
stone  wrote  his  Commentaries,  been  materially  curtailed. 

It  seems  clear  that  county  justices  have  by  their  commis- 
sion power  as  regards  any  indictable  offence  to  receive  the 
information  of  any  individual  respecting  it,  to  grant  a 
summons  or  warrant  thereon  to  bring  the  accused  party 
before  them,  to  examine  the  witnesses  on  oath,  to  hear 
what  the  accused  has  to  say  in  his  defence,  to  take  down 

{q}  In  regard  to  the  offence  of  pra-  Act,    1889),    are    triable    at    quarter 

niumre,  see  4  Bla.  Cora.,  Chap.  8.  sessions.  See  s.  6. 

.     (r)  Offences  against  52  &  53  Vict.  (»)  See  38  &  39  Vict.  c.  86. 

c.  69  (Public  Bodiee  Corrupt  Practices  (t)  See  Reff.  v.  Stripp,  Dearsl.  648. 
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the  exammation  in  writing,  and  then  either  to  discharge 
the  accused,  to  admit  him  to  bail,  or  to  commit  him  for 
trial : — The  mode  of  enforcing  the  attendance  of  the  party 
accused  or  suspected  of  crime  before  the  justice,  or  of 
apprehending  one  against  whom  an  indictment  has  actually 
been  found,  of  compelling  the  attendance  of  witnesses,  of  con- 
ducting their  examination,  of  taking  down  the  depositions, 
of  receiving  the  statement,  if  any,  of  the  accused  (m), 
of  transmitting  the  depositions  and  statement  to  the 
Court  in  which  the  trial  is  to  be  had,  being  minutely 
regulated  by  the  11  &  12  Vict.  c.  42,  intituled  "An  Act  to 
facilitate  the  Performance  of  the  Duties  of  Justices  of  the 
Eeace  out  of  Sessions  within  England  and  Wales  with 
respect  to  Persons  charged  with  Indictable  Offences,"  the 
provisions  of  which  statute  {x),  as  amended  in  some 
important  particulars  by  the  30  &  31  Vict.  c.  35,  should 
of  course  be  carefully  studied  in  reference  to  the  due 
discharge  of  magisterial  duties  by  those  who  are  invested 
with  them. 

As  regards  cases  falling  within  their  summary  jurisdiction,  j^^Xuon. 
justices  of  the  peace  should  consult  the  statute  entitled 
"  An  Act  to  amend  the  law  relating  to  the  summary  juris- 
diction of  magistrates  "  (y),  which  is  likely  to  prove  most 
beneficial,  and  may  even  be  said  to  initiate  a  new  era  as 
regards  the  mode  of  dealing  with  minor  criminals.  This 
Act,  containmg  no  less  than  fifty-five  sections  and  very 
many  subsections,  empowers  any  Court  of  summary  juris- 
diction to  mitigate  the  punishment  imposed  {z)  under  the 
provisions  of  the  statute  law  in  respect  of  an  offence 
summarily  punishable,  and  to  adjust  the  penalty  of  im- 

(«)  See  Reg.  v.  Stripp,  Dearsl.  648.  (y)  42  &  43  Vict.  c.  49.  /m«=ded 

{x)  The  provisions  of  this  statute  are  44  &  55  Vict.  c.  24.    See  47  &  48  V  ict. 

extended  to  proceedings  under  the  38  c.  43.     See  ako  58  &  59  Vict.  c.  .J». 
k  39  Vict.  c.  86,  which  gives  a  useful  {£)  As  by  omitting  to  sentence  to 

jurisdiction  to  justices  concerning  con-  hard  labour,  or  reducing  the  term  oi 

tracts    between    master  and    servant.  imprisonment,  or  the  fine  imposed,  ace, 

Sees.  21.  s.  4. 
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prisonment  in  default  of  payment  of  fine  inflicted,  according 
to  a  graduated  scale  (a).  It  further  enacts  that  the  sum 
recoverable  by  summary  order  in  respect  of  an  offence  shall 
be  deemed  a  civil  debt  (6),  and  may  be  made  payable  by 
instalments — also  that  satisfactory  security  may  be  taken 
for  it  (c). 

The  Act  further  provides  that  where  a  sum  is  directed  to 
be  paid  by  instalments,  and  default  is  made  in  the  payment 
of  any  one  of  such  instalments,  the  same  proceedings  may 
be  taken  as  if  default  had  been  made  in  payment  of  all  the 
instalments  then  remaining  unpaid  (d). 

In  other  sections,  more  important  than  those  which 
have  been  noticed,  this  Act  provides  generally  for  the 
summary  trial  when  deemed  expedient  of  children  {e)  for 
indictable  offences  other  than  homicide,  unless  objected  to 
by  the  child's  parent  or  guardian  (/),  and  prescribes  the 
punishment  which  may  on  conviction  be  awarded  (g). 

For  the  purpose  of  a  proceeding  under  this  provision,  it 
has  been  enacted  that  the  Court  at  any  time  during  the 
hearing  of  a  case  such  as  referred  to,  at  which  they  become 
satisfied  by  the  evidence  that  it  is  expedient  to  deal  with 
it  summarily,  shall  cause  the  charge  to  be  reduced  into 
writing  and  read  to  the  parent  or  guardian  of  the  child,  and 
then  shall  address  a  question  to  such  parent  or  guardian  to 
the  following  effect : — "  Do  you  desire  the  child  to  be  tried 
by  a  jury  and  object  to  the  case  being  dealt  with  sum- 
marily ? "  the  meaning  of  the  case  being  **  dealt  with 
summarily,"  and  information  as  to    the  Court — whether 

(a)  S.  5.  is  under  the  age  of  twelve  years. 
{b)  S,  6.  (/)  The  expression  "guaxdian"  here 

(c)  S.  7.  used  includes  any  person  who,  in  the 

By  8.  35,  the  mode  of  recovering  opinion  of  the  Court,  has  for  the  time 

civil  debts  in  a  Court  of  summary  juris-  being  the  charge  of,  or  control  over, 

diction  is  provided  for.  the  child :  s.  49. 

(rf)  S.  7.  In   the  absence    of    the  parent  or 

(e)  By  8.  49  the  expression  "  child  "  guardian  the  child  may  be  remanded  : 

means  a  person  who,  in  the  opinion  of  s.  10  (3). 

the  Court  before  whom  he  is  brought,  (</;  S.  10  (1). 
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assizes  or  sessions — at  which  the  child  will  be  tried  if  tried 
by  a  jury  being,  when  thought  desirable,  explained  (h). 

The  section  of  the  Act  under  notice  (i)  does  not  render 
punishable  for  an  offence  any  child  who  is  not,  in  the 
opinion  of  the  Court  before  whom  he  is  charged,  above  the 
age  of  seven  years,  and  of  sufficient  capacity  to  commit 
crime. 

Where  a  young  person  {k)  is  charged  with  any  indictable 
offence  specified  in  the  first  column  of  the  first  schedule  (l)  to 
the  Act,  a  portion  of  which  is  here  abstracted,  the  Court,  if 
it  think  expedient  and  with  the  consent  of  the  accused,  may 
deal  summarily  with  him,  and  may,  should  he  be  found 
guilty,  inflict  such  punishment  as  prescribed  (/«)• 

The  Court,  moreover,  if  satisfied  by  the  evidence  that  it 
is  expedient  to  deal  with  the  case  summarily,  may  at  any 
time  during  the  hearing — having  caused  the  charge  to  be 
reduced  into  writing,  and  having  addressed  the  young 
person  charged  as  to  his  wish  to  be  tried  by  a  jury,  or 
summarily,  in  the  event  of  his  expressing  a  wish  to  be  tried 
summarily — proceed  so  to  try  him  (^0- 

An  adult  (a),  also  charged  before  a  Court  of  summary 
jurisdiction  with  any  indictable  offence  specified  in  the 
second  column  of  the  first  schedule  to  the  Act  may,  mutatis 
mutandis,  be  similarly  dealt  with  (p),  or  if  he  plead  guilty 
when  charged  with  an  indictable  offence  specified  in  the 
first  column  of  the  first  schedule  to  the  Act,  the  Court  shall 
proceed  to  judgment  accordingly  (q). 

(h)  S.  10  (2).  consent  to  be  tried  and  adults  plead 

(i)  S.  10  (5j.  giiilty-      The  second  column  applies 

(A)  The  expression  "  young  person,"  where  adults  consent  to  be  gummarily 

used  in  the  Act,  means  a  person  who,  tried. 

in  the  opinion  of  the  Court,  is  of  the  («»)  S.  11  (1). 

age  of  twelve  vears  and  under  the  age  (w)  S.  11  (2).                          . 

of  sixteen  vears.  (o)   That  is,  a  person  who,  m  the 

(/)  In  Schedule  1  to  the  above  Act  opinion  of  the  Court,  is  of  the  age  of 

is  given  a  list  of  indictable  offences  sixteen  years  or  upwards. 

which  can  be  dealt  with  in  a  summary  (p)  S.  12. 

way  under  it;  the  first  column  in  this  {q)  S.  13  (1). 

schedule  applies  when  young  persons 


It 
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The  Court,  however,  before  asking  the  adult  whether  he 
is  guilty  or  not,  shall  explain  to  him  that  he  is  not  obliged 
to  plead  or  answer ;  that  if  he  pleads  guilty  he  will  be  dealt 
with  summarily,  and  that  if  he  does  not  plead  or  answer  or 
pleads  not  guilty,  he  will  be  dealt  with  in  the  usual  course, 
with  a  statement,  if  thought  desirable,  of  the  meaning  of 
the  term  *  summarily  dealt  with  '  and  '  in  the  usual  course,' 
and  as  to  the  Court  at  which  the  trial,  if  by  a  jury,  will 
be  (r).  The  accused  is  further  to  be  told  that  anything  he 
may  say  will  be  taken  down  in  writing,  and  may  be  given 
in  evidence  against  him  at  his  trial ;  and,  lastly,  that  he 
has  nothing  to  hope  or  fear  from  any  promise  of  favour  or 
any  threat  which  may  have  been  held  out  to.  him  to  make 
any  admission  or  confession  of  his  guilt  (s). 

Another  important  section  {t)  of  this  statute  provides  as 
follows : — That  a  person  when  charged  before  a  Court  of 
summary  jurisdiction  with  an  offence,  in  respect  of  the  com- 
mission of  which  an  offender  is  liable  on  summary  convic- 
tion to  be  imprisoned  for  a  term  exceeding  three  months, 
and  which  is  not  an  assault,  may,  on  appearing  before  the 
Court,  and  before  the  charge  is  gone  into  but  not  after- 
wards, claim  to  be  tried  by  a  jury,  and  thereupon  the  Court 
of  summary  jurisdiction  shall  deal  with  the  case  in  all 
respects  as  if  the  accused  were  charged  with  an  indictable 
offence  and  not  with  an  offence  punishable  on  summary 
conviction,  and  the  offence  shall  as  respects  the  person 
so  charged  be  deemed  to  be  an  indictable  offence,  and, 
if  the  person  so  charged  is  committed  for  trial,  or  bailed 
to  appear  for  trial,  shall  be  prosecuted  accordingly,  and 
the  expenses  of  the  prosecution  shall  be  payable  as  in  cases 
of  felony. 

A  Court  of  summary  jurisdiction,  before  the  charge 
is  gone  into  in  respect  of  an  offence  to  which  this  same 

(r)  S.  13  (2).  (»)  Id.  (0  S.  17  (1). 
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section  (u)  applies,  for  the  purpose  of  informing  the  defen- 
dant of  his  right  to  be  tried  by  a  jury  in  pursuance  thereof, 
shall  address  him  to  the  following  effect : — "  You  are  charged 
with  an  offence  in  respect  of  the  commission  of  which 
you  are  entitled,  if  you  desire  it,  instead  of  being  dealt 
with  summarily,  to  be  tried  by  a  jury;  do  you  desire 
to  be  tried  by  a  jury  ?  "  with  a  statement,  if  the  Court 
think  such  statement  desirable  for  the  information  of  the 
person  to  whom  the  question  is  addressed,  of  the  meaning 
of  being  '  dealt  with  summarily,'  and  of  the  assizes  or 
sessions  (as  the  case  may  be)  at  which  such  person  will  be 
tried  if  tried  by  a  jury. 

The  section  above  recited  does  not  apply  to  the  case 
of  a  child  unless  the  parent  or  guardian  of  the  child  is 
present ;  but  the  Court  shall  ascertain  whether  the  parent 
or  guardian  of  the  child  is  present,  and,  if  he  is,  shall 
address  the  above  question  to  such  parent  or  guardian 
by  whom  the  claim  under  it  may  be  made  (x). 

Such  as  above  set  forth  are  the  leading  provisions  of 
this  enactment,  though  some  others  below  indicated  are 
well  deserving  of  attention  (y). 

From  what  has  been  above  said  we  may  infer  that  the 
jurisdiction  exercised  by  justices  of  the  peace  is  in  some 
cases  substituted  for,  whilst  in  others  it  is  ancillary  to, 
that  of  a  superior  tribunal.  In  point  of  fact,  almost  every 
criminal  offender  who  appears  for  trial  at  the  assizes  has 
in  the  first  instance  been  examined  and  committed  by 
a  magistrate  in  the  ordinary  way,  having  been  brought 
before  him  either  with  or  without  a  summons  or  warrant 


(m)  S.  17  (2).  Also  ss.  19,  31  et  seq.,  relating  t<» 

{x)  S.  17  (3).  the  right  of  appeal  from  a  summary 

(y)  For  instance,  s.  9  et  seq.,  which  conviction  to  quarter  sessions,  and  the 

relate  to  the  enforcing  of  recognizances,  procedure  thereon, 

and  s.  16,  under  which  the  Court  is  em-  Also  s.    41,  which  relates   to  the 

powered  to  discharge  an  accused  person  return    of  propertj',  taken  from   the 

without  punishment  where  the  offence  prisoner,  hy  order  of  the  Court. 
was  triflins:. 
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by  a  police  constable  acting  on  his  own  judgment  or  on 
the  complaint  of  some  private  individual.  Cases  do,  never- 
theless, present  themselves  in  which  the  preliminary  pro- 
cess here  spoken  of  is  wanting — as  where  a  prisoner  has 
been  committed  by  the  coroner  in  pursuance  of  the  verdict 
of  his  jury  (z) — a  committal,  however,  which  does  not  in 
any  way  oust  the  jurisdiction  of  ordinary  justices — or 
where  a  supposed  criminal  is  arrested  by  virtue  of  a 
warrant  issued  by  the  Privy  Council  or  a  Secretary  of 
State  (a) ;  or  where  an  information  is  filed  by  the  Attorney- 
General  ex  officio,  or  by  the  Master  of  the  Crown-office, 
with  leave  from  the  Court  of  Queen's  Bench,  at  the  instance 
of  an  individual ;  or  where  a  presentment  is  made  by  the 
grand  jury  of  an  offence  within  their  own  knowledge  or 
observation  (6) ;  or,  lastly,  where  a  private  person  prefers 
a  bill  to  the  grand  jury,  without  preliminary  notice,  against 
an  absent  party — a  mode  of  proceeding,  however,  on  which 
restriction  has,  as  regards  various  offences,  been  imposed  (c), 
and  which  may  entail  on  the  prosecutor  the  liability  to 
costs  should  the  accused  person  be  acquitted  (d). 

We  read,  however,  in  a  work  of  authority  {e),  that 
prosecution  by  indictment  (/)  is  the  most  usual  and  con- 
stitutional course  for  bringing  offenders  to  justice  on 
criminal  charges.  The  "  indictment "  is  an  accusation 
preferred  in  the  name  of  the  sovereign  to  a  grand  jury, 
competent  by  law  to  find  it,  and  found  by  them  on  their 
oaths  iff) ;  this  accusation,  when  first  preferred  to  the 
grand  jury,  being  called  a  bill,  and  being  properly  termed 

(r)  A  coroner  is  now  empowered  to  («)    Dickinson's    Quarter    Sessions, 

accept  bail  for  a  person  against  whom  oth  ed.,  p.  168. 

a  verdict  of  manslaughter  has   been  (/)   A  criminal    information    only 

found  by  his  jury  :  22  Vict.  c.  33,  s.  1.  differs  in  mere  form  from  an  indict- 

(«r)  See  the  cases  in  regard  to  such  ment ;  instead  of  the  jurors  presenting 

warrants  collected  :  Toml.   L.    Diet.,  a  bill  the  Queen's  coroner  prefers  the 

tit.  "  Commitment,"  I.  information  :  per  Lord  Coleridge,  C.  J., 

(b)  4  Bla.  Com.,  p.  SOL  lUff.  v.  SUel,  2  Q.  B.  D.  40. 

(f)  22  &  23  Vict.  c.  17,  as  limited  (y)    Dickinson's    Quarter    Sessions, 

by  30  &  31  Vict.  c.  35,  s.  1.  6th  ed.,  p.  168. 

(«/)  30  &  31  Vict.  c.  33,  s.  2.  By  the  stat.  19  &  20  Vict.  c.  54,  s.  1, 
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an  indictment  only  when  found  by  them.  The  office  of 
the  indictment  is  to  inform  the  prisoner  of  the  charge 
which  he  is  called  upon  to  answer.  The  indictment  must 
therefore  contain  an  allegation  of  every  fact  necessary  to 
constitute  the  criminal  charge  preferred  by  it  (h).  As  in 
order  to  make  an  act  criminal  it  must  [almost]  always  be 
done  with  a  criminal  mind,  the  existence  of  that  criminality 
of  mind  must  be  alleged  (?).  If,  in  order  to  support  the 
charge,  it  is  necessary  to  show  that  certain  acts  have 
been  committed,  it  is  necessary  to  allege  that  those  acts 
were  in  fact  committed.  If  it  is  necessary  to  show  that 
those  acts,  when  they  were  committed,  were  done  with 
a  particular  intent,  it  is  necessary  to  aver  that  intention. 
If  it  is  necessary,  in  order  to  support  the  charge,  that 
the  existence  of  a  certain  fact  should  be  negatived,  that 
negative  must  be  alleged  (k). 

The  form  of  the  indictment  has  now  been  much  simpli- 
fied by  legislation,  and  many  grounds  of  objection  to  it 
which  could  once  have  been  taken  are  no  longer  tenable  {1} ; 
an  indictment,  indeed,  is  now  generally  characterised  by 
extreme  brevity  and  simplicity.     It  consists  of : — 

1st.  The  venue,  which  indicates  the  Court  before  which 
the  offender  is  to  appear,  and  the  jurisdiction  within  which 
the  offence  charged  was  committed  or  is  triable  (m). 

the  foieman,  or  acting  foreman,  of  the  an  indictment :  Jte(/.  v.  Parker,  L.  R. 
grand  jury,  is  now  "authorised  and  1  C.  C.  225;  Iteff.  v.  XetcbouU,  Id. 
required  "  to  administer  the  usual  344.  As  regards  the  time  at  which  a 
oath,  &c.,  to  witnesses  for  examination  bill  may  be  preferred  and  an  indict- 
in  support  of  the  bill  of  indictment.  ment  found,  it  may  be  well  to  observe 

(A)    Per    Brett,    J.    A.,    Jtetj.    v.  that,    by  rirtue   of  the    rule  nullum 

Aspinall,  2     Q.    B.    D.    56,    and    in  tempus  occmrit  reffl,  this  may  he  done, 

Bradlaufjh  v.  Meg.,  3  Q.  B.  D.  626.  where  a  particular  period  of  limitation 

(j)  For  instance,  in  the  preliminary  is  not  prescribed  by  statute,    at  any 

assertion  that  the  accused  did  the  thing  length  of  time  after  the  offence  was 

or  things   complained    of    "  fraudu-  committed. 

lently,'  "  falselv,"  "unlawfully,"   or  {m)  Under  the  stat.  19  k  20  Nict. 

"  feloniously,"  &c.  c.  16,  s.  3,  the  Court  of  Queen's  Iknch 

{k)  See,  'further,  as  to  the  indict-  (now  the  Q.  B.  Division  of  the  High 

ment,  Bradlaugh  v.  Beg.,  3  Q.  B.  D.  Court  of  Justice)  may  order  that  any 

607,  615,  and  cases  there  collected.  person  charged  with  an  offence  cora- 

{l)  Mere  surplusage  does  not  ntiate  mitted  out  of  the  jurisdiction  of  the 
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2ndly.  The  statement  of  the  offence,  which  must,  as  we 
have  above  said,  contain  such  ingi-edients  as  are  essential 
either  at  common  law  or  by  statute  to  constitute  it. 

And  Srdly.  The  conclusion,  with  reference  to  which 
I  may  say  that,  although  section  24  of  the  14  &  15 
Vict.  c.  100  rendered  the  want  of  a  proper  or  formal 
conclusion  to  an  indictment  immaterial,  yet  this  must 
not  be  understood  as  having  affected  the  practice  as  to 
concluding  the  indictment  contra  formam  statuti,  where 
the  offence  charged  in  it  is  founded  upon  the  statute 
law  (n). 

Arraign-  Let   US    now    suppose    that    the    bill    has   been    duly 

presented  to  and  found  by  the  grand  jury,  and  that  the 
accused  party  is  in  custody,  the  next  step  in  the  pro- 
ceedings is  to  arraign  the  prisoner — i.e.,  to  call  upon  him 
when  placed  at  the  bar  of  the  Court  to  answer  the  matter 
charged    against    him    in    the    indictment    (o).     On   this 

Plea.  arraignment  the  prisoner  is  required  to  plead  "  guilty  "  or 

"  not  guilty,"  unless  indeed,  as  rarely  happens  in  practice, 
he  has  some  special  matter  of  defence  to  urge  in  answer  to 
the  indictment.  Of  special  pleas  the  most  usual  and 
important  is,  that  he  (the  prisoner)  has  already  been 
lawfully  acquitted  or  convicted  of  the  identical  offence 
charged  and  specified  in  the  indictment ;  and  this  plea 
would,  of  course,  if  substantiated,  offer  good  ground  of 
defence ;  for  it  is  a  principle  designated  by  Lord  Campbell, 
C.  J.  ip),  as  a  "  sacred  maxim  "  of  our  law,  that — Nemo  his 
vexam  debet  pro  cadem  causa — no  man  ought  to  be  twice 
tried,  or  brought  into  jeopardy  of  his  life  or  liberty  more 

Central  Criminal   Court  shall,  never-  Hawk.  P.   C,  Book   II.,   Chap.  25, 

tbeless,  be  tried  at  that  Court.     See  ss.  115,  116. 

Reg.  V.  Palmer,  5  E.  &  B.  1024;  Reg.  (o)  4  Bla.  Com.  p.  322.     See  Reg. 

V.  Wilks.  Id.  690.     See  44  &  45  Vict.  v.   Key,  2  Den.  C.  C.  347 ;  Reg.  v. 

c.  64,  8.  2.  Shuttleu-orth,  Id.  351  ;  Reff.  v.  Clark, 

(n)  The  reason  why  an  indictment  Dearsl.  198. 
for  a  8tatutor>'  offence 'should  conclude  {p)  Reff.  v.  Bird,  2  Den.  C.  C.  216, 

contra    formam  statuti,    is    stated  in  222. 
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than  once  for  the  same  offence.  In  lierf.  v.  Bird  (q),  the 
effect  of  the  plea  of  autrefois  acquit  in  connection  with  a 
particular  statutory  provision  (r)  since  repealed,  and  in 
Re(j.  V.  Morris  («),  the  effect  of  a  conviction  for  assault  and 
imprisonment  consequent  thereon  by  way  of  answer  to  a 
subsequent  indictment  for  manslaughter,  were  discussed  (0. 
With  the  exception  of  the  particular  grounds  of  defence 
just  adverted  to,  a  special  plea  to  an  indictment  is  little 
known  in  practice  (u)  ;  and  should  the  prisoner  on  his 
arraignment  plead  "  not  guilty  "  (.r),  the  next  step  in  the 
proceedings  will  be  to  swear  the  jury,  or  to  administer  to  any  sweann;: 
juror  who  objects  from  conscientious  motives  to  be  sworn, 
the  affirmation  or  declaration  prescribed  by  statute  {y), 
which  is  done  subject  to  a  right  of  challenge  to  the 
array  or  to  individual  jurymen  on  the  part  of  the  prisoner 
or  defendant  and  of  the  Crown  {z).  When  the  jury  have 
been  sworn  the  prisoner  is  '  given  in  charge '  to  them,  the  civinK  in 
meaning  of  which  phrase  is  shown  by  the  address  of  the 
Clerk  of  Arraigns  to  the  jury  ;  for,  after  stating  the  specific 
offence  on  which  the  prisoner  stands  indicted  and  his  plea 
thereto,  he  tells  them  that  their  "charge  is  to   inquire 

iq)  2  Den.  C.  C.  94.  it  is  "  not  sufficient  in  law."    See  lieff. 

(r)  7  Will.  4  &  1  Vict.  c.  85,  s.  11 ;  v.  Faderman,  1  Den.  C.  C.  56.5,  570. 

repealed  bv  24  &  25  Vict.  c.  95,  s.  1.  [x)  If  the  prisoner  on  being  arraigned 

(«)  L.  R.  1  C.  C.  90.     This    case  should  "stand  mute  of  malice  or  will 

was  followed :  Reg.  \.  Friel,  17  C.  C.  C.  not  answer  directly  to  the  indictment," 

325.  the  Court  may  order  a  plea  of  "not 

(0    See  also  Reg.  y.  Knight,  L.  &  guilt)-"  to  be  entered  on  behalf  of  the 

C.  378 ;  Reg.  v.  Greeii,  Dearsl.  &  B.  prisoner  by  the  proper  officer,  and  the 

113;  Reg.\.  Moah,  Dearsl.  626,  630;  plea   so  entered  will  have  the  same 

Reg.  V.  Charlesworth,  1  B.  &  S.  460 ;  force   and  effect  as    if    the    pnsoner 

Wemgss,  app.,  Hopkins,  resp.,  L.  R.  had  actually  pleaded  the  same :  7  &  8 

10  Q.  B.   378 ;    Reg.  v.  Gilmore,    15  Geo.  4,  c.  28,  s.  2. 

Cox,  C.  C.  85.  (y)  See  51  &  52  Vict.  c.  46  (repeabng 

(m)   a  special  plea  may  be  to  the  30  &  31  Vict.  c.  35,  s.  8). 

jurisdiction  of  the  Court,  or  in  abate-  (r)   Mansell  v.  Reg.,  DearsK  &  iJ. 

ment.     See  O'Srien  v.  Reg.,  2  H.  L.  375;  S.  C,  8  E.  &  B.  54  ;  Mnkah^ 

Ca.  469;  ff  Counell  v.  Reg.,  11  CI.  &  v.  Reg.,  L.  R.  3  H.  L.  306;  .ff«^.  v 

F.  155,  165,465,469;  R.  y.Johmm,  Jlellor,  Dearsl.  &  B.  468;  0  Counell 

29  How.   St.  Tr.  385;  and  autrefois  v.  Reg.,   11   CI.  &  F.  loo;   Gra^ ^. 

attaint,  or  a  pardon  from  the  Crown,  is  Reg.,  Id.  427  ;  rfJine»  v.  Reg.,  -  a 

also  pleadable.  L.  Ca.  465,  470,  are  important  with 

The  prisoner  may,  moreover,  demur  reference  to  the  nght  and  grounus  oi 

to  the  indictment,  on  the  ground  that  challenge. 

B.C.L.  ^  ^ 
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whether  he  be  guilty  or  not  guilt}-,  and  to  hearken  to  the 
evidence." 
g^for  the  rjijjg  above  form  ha\'ing  been  duly  observed,  the  counsel 
for  the  prosecution  opens  his  case  to  the  jury,  produces 
evidence,  and  calls  witnesses  in  support  of  it,  whose 
examination  is  conducted  in  accordance  with  certain 
principles,  which  must  needs  be  observed  and  scrupulously 
adhered  to,  experience  teaching  us  that  the  truth  will  far 
more  often  and  more  surely  be  arrived  at  if  sought  by  the 
aid  of  inflexible  rules  than  if  pursued  by  ingenious  surmises, 
or  traced  by  the  light  of  proofs,  which  though  in  the 
particular  case  apparently  sufficient,  are  nevertheless  shown 
by  abstract  reasoning  to  be  deceptive  and  fallacious.  It 
has  been  affirmed,  indeed,  that  no  material  difference 
exists,  in  regard  to  the  rules  of  e\'idence,  between  criminal 
and  civil  procedure  (a) — that  what  may  be  received  in  the 
one  case  may  be  received  in  the  other,  and  what  is  rejected 
in  the  one  case  ought  to  be  rejected  in  the  other  (b) — that, 
in  short,  "  a  fact  must  be  established  by  the  same  evidence, 
whether  it  is  to  be  followed  by  a  criminal  or  civil 
consequence"  (c). 
fvidtliceto  ^^  either  mode  of  procedure,  for  instance,  civil  or 
beoWne.1  criminal,  the  following  rules  obtain:  that  the  proofs 
adduced  must  be  relevant  to  the  issue,  that  the  best 
evidence  which  the  nature  of  the  case  will  admit  of  must 
be  given,  that  secondary  evidence  will  only  be  receivable 
where  the  best  and  most  direct  evidence  cannot  be  had, 
that  hearsay  is  not  in  general  admissible  as  evidence, 
because  the  individual  whose  words  are  spoken  to  was  not 
sworn  nor  can  be  submitted  to  cross-examination,  that 
entries  made  by  a  person  since  deceased  when  against  his 
own  interest,  or  made  in  the  usual  course  of  business,  may 

(a)  Judgm.,  Reg.  \.  Francis,  L.  R.  R.    v.    Burdett,    4    B.    &   Aid.    122; 

2  C.  C.  133.  22  R.  R.  539. 

(*)  Per  Abbott,  J.,  if.  v.  TTaigon,  2  (c)    Per   Lord  Er^khie,  C,  at  Lord 

Sbrk.  N.  P.  C.    165;  per  Rett,  J.,  MelriUe's  trial,  29  How.  St.  Tr.  764. 
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be  received — that  the  Court  must  construe  written  docu- 
ments, and  the  jury  must  decide  upon  the  facts. 

It  is,  moreover,  a  well-known  rule,  the  expediency  of 
which  however  has  often  been  questioned,  that  the  person 
actually  on  trial  for  an  alleged  crime  is  inadmissible  to  give 
.evidence  respecting  it  {d).  As  innovating  to  some  extent 
'upon  this  rule,  the  stat.  40  &  41  Vict.  c.  14  must  be  noticed. 

fit  enacts  (s.  1)  that  "  on  the  trial  of  an  indictment  or 
other  proceeding  for  the  non-repair  of  any  public  highway 
or  bridge,  or  for  a  nuisance  to  any  public  highway,  river, 
or   bridge,   and  of    any  other   indictment  or  proceeding 

^instituted  for  th'e  purpose  of  trying  or  enforcing  a  civil 
right  only,  every  defendant  to  such  indictment  or  pro- 
ceeding, and  the  wife  or  husband  of  any  such  defendant, 
shall  be  admissible  witnesses  and  compellable  to  give 
evidence."  And  by  virtue  of  47  &  48  Vict.  c.  14,  in  any 
criminal  proceedings  authorised  by  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  the  husband  and 
wife  are  respectively  rendered  competent  and  admissible, 
and,  if  not  defendant,  compellable  witnesses.  Further, 
under  the  Criminal  Law  Amendment  Act,  1885  (48  &,  49 
Vict.  c.  69),  the  person  charged  and  the  husband  or  wife  of 
the  person  charged  are  competent  but  not  compellable 
witnesses  (s.  20). 

Other  ordinary  rules  of  evidence  observed  at  a  criminal 
trial  are  these — that  our  law  presumes  in  favour  of  the 
innocence  of  an  accused,  that  it  regards  the  evidence  of 
accomplices  with  suspicion  (<?),  that  a  confession,  whether 
judicial  or  extra-judicial — i.e.,  whether  made  in  Court  and 
in  the  due  course  of  legal  proceeding,  or  made  elsewhere 
•nd  under  other  circumstances — is  admissible  provided  it 

{(l)  Where  two  prisoners  are  indicted  («)  See  per  Lord  Elleiihorou^h,  C.  J., 

and  tried  together,  one  is  not  a  com-  summing   up    in  Despaid'a   cwie,    28 

petent  witness  for  the  other :  Be;/,  v.  How.  St.  Tr.,  pp.  487  et  seq.,  and  in 

P(i>/ne,  L.  R.  1  C.  C.  349  ;  nor  is  the  Watsoi's  case,  32  Id.  583  ;  per  AbboU, 

wife  of  one  a  competent  witness  for  the  C.   J.,  charging  *^^ -?^°"i  J"^'  '" 

other:  Reg.  v.  Thompson,  Id.  377-  Thistlewood's  case,  33  Id.  689. 

4a2 
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was  voluntary,  and  must,  if  admissible,  be  received  in  its 
entirety  (/),  that  a  dying  declaration  may  be  received  in 
evidence  on  a  trial  for  homicide,  where  the  death  of  the 
deceased  is  the  subject  of  the  charge  and  the  circumstances 
of  the  death  is  the  subject  of  the  dying  declaration  (//). 
Further,  by  30  &  31  Vict.  c.  35,  s.  6,  persons  not  expected 
to  live,  who  are  able  and  willing  to  give  material  informa- 
tion relating  to  any  indictable  offence,  or  person  accused  of 
such  offence,  are  enabled  to  make  a  statement  in  writing  on 
oath  to  a  justice  of  the  peace,  which  in  case  of  the  deponent's 
death  or  inability  to  travel  may  be  read  at  the  trial  in 
evidence,  provided  that  reasonable  notice  of  the  intention 
to  take  such  statement  has  been  served  upon  (li)  the  person 
against  whom  it  is  proposed  to  be  read  in  evidence. 

It  should  also  be  borne  m  mind  that  if  any  evidence  not 
legally  admissible  against  the  prisoner  is  left  to  the  jury, 
and  they  find  him  guilty,  the  conviction  will  l)e  bad,  even 


(/)  "  By  the  law  of  England,"  says 
Parke,  B.,  in  Jteff.  v.  Bnhhy,  2  Den. 
C.  C.  444,  445,  "in  order  to  render  a 
confession  admissible  in  evidence,  it  must 
be  perfectly  voluntary ;  and  there  is 
no  doubt  that  any  inducement  in  the 
nature  of  a  promise  or  of  a  threat  held 
out  by  a  person  in  authority  vitiates  a 
confession  ;  "  the  ground  for  rejecting 
the  evidence  when  so  obtained  being, 
that  "  it  would  not  be  safe  to  receive  a 
statement  made  under  any  influence  or 
fear."  Per  Pollock,  C.  B.,  Id.  442  ; 
Riy.  V.  Jarvis,  L.  R.  1  C.  C.  96; 
followed  in  jB^^'.  v.  Reeve,  L.  R.  1  C.  C. 
362 ;  Reg.  v.  Fennell,  14  Cox,  C.  C. 
607 ;  Reg.  v.  Halts,  49  L.  T.  780  ; 
Reg.  V.  Tlmnpson,  (1893)  2  Q.  B.  12. 

As  to  the  nuestion  who  is  "a  person 
in  authority  within  the  meanmg  of 
the  rule  above  laid  down,  see  Reg.  v. 
Moore,  2  Den.  C.  C.  522;  Reg.  v. 
Sleeman,  Dearsl.  249 ;  Reg.  v.  Luck- 
hurst,  Id.  245  ;  Reg.  v.  Laugher,  2 
Car.  &  K.  225;  Reg.  v.  Jones,  49 
J.  P.  728. 

(</)  Per  Abbott,  C.  J.,  R.  v.  Mead, 
2  B.  A:  C.  608  ;  R.  v.  Hind,  Bell,  C.  0. 
263.     See    Reg.   v.   Jenkins,    L.    R. 


1  C.  C.  187. 

Dying  declarations,  says  Eyre,  C.  B., 
in  jfr!.  v.  Woodcock,  1  Leach,  C.  C.  502, 
are  made  in  extremitj-  when  the  party 
making  them  is  at  the  point  of  death, 
and  when  every  hope  of  this  world  is 
gone,  when  every  motive  to  falsehood 
is  silenced,  and  the  mind  is  induced 
by  the  most  powerful  considerations  t<> 
speak  the  truth  :  a  situation  so  solemn 
and  so  awful  is  considered  by  the  law 
as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath 
administered  in  a  court  of  justice. 
See  Reg.  v.  Jenkins,  L.  R.  1  C.  C. 
187,  192 ;  per  Lord  Denmau,  C.  J., 
Sussex  Peerage  case,  11  01.  &  F.  112; 
per  Cur.  R.  v.  Druttimond,  1  Leach, 
C.  C.  337  ;  Tinkler's  case,  1  East. 
P.  C,  354;  Reg.  v.  Reaney,  Dearsl. 
&  B.  151  ;  Reg.  v.  Hubbard,  14  Cox, 
C.  C.  565;  Reg.  v.  Osman,  15  Cos. 
C.  C.  1 ;  Reg!  v.  Goddard,  lb.,  7 ; 
Reg.  V.  Gloster,  16  C.  C.  C.  471; 
also  Reg.  v.  Mitcfiell,  17  C.  C.  C.  608. 

(A)  The  notice  thus  required  must 
be  in  writing:  Reg.  v.  Shurmer,  17 
Q.  B.  D.  323. 
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though   there  was   other  e\'idence  before  them   properly 
admitted,  and  sufficient  to  warrant  a  conviction  (i). 

Specifying  the  above-mentioned  rules  of  evidence,  as 
peculiarly  applicable  in  criminal  inquiries,  I  may  observe 
in  the  words  of  Eyre,  C.  B.  (A),  that,  although  "  the  most 
common  and  ordinary  species  of  legal  evidence  consists  in 
the  depositions  of  witnesses  taken  on  oath  (/),  before  the  jury, 
in  the  face  of  the  Court,  in  the  presence  of  the  prisoner, 
and  received  under  all  the  advantages  which  examination 
and  cross-examination  can  give " — besides  this  kind  of 
proof  and  certain  species  of  hearsay  evidence  which  are  for 
various  reasons  admitted  by  law  ; — the  examination  of  a 
prisoner  and  the  depositions  of  the  witnesses  who  may  be 
produced  against  or  for  him,  taken  officially,  may,  under 
certain  circumstances,  be  substituted  for  viva  voce  testi- 
mony^ (/«)• 

The  right  is  now  given  by  statute  to  counsel  for  the 
Crown  on  a  criminal  trial,  if  no  evidence  is  to  be  adduced 
for  the  defence,  to  address  the  jury  a  second  time  in  support 
of  his  case  for  the  purpose  of  summing  up  the  proofs 
against  the  prisoner  (»)• 

Upon  the  case  for  the  prosecution  being  closed,  and  by  ^^^J  *••• 
way  of  answer  to  the  evidence  given  in  support  of  it,  counsel 
for  each  prisoner  may  open  his  case  and  examine  witnesses 
and  sum  up  the  evidence  (o) ;  and  the  counsel  for  the  prose- 
cution may,  where  evidence  is  adduced,  reply.  Where  indeed 
the  only  evidence  called  on  the  part  of  the  prisoner  is 
evidence   to   character  (/>),  although    the  counsel  for  the 

(i)  Meff.v.  Gibson,  IS  Q.  B.  D.  537.  30  &  31  Vict.  c.  35,  s.  6;    ^.  v. 

(k)  R.  T.  Woodcock,  supra.  WelU»g$,   3  Q.  B.    D.  426 ;  ifry.  v. 

(/)  See  51  &  52  Vict,  c.  46,  which  Farrell,  L.  R.  2  C.  C.  116;  if<-y.  v 

^ves  relief  to  persons  unwilling  from  Cockbuni,  Dears!.  &  B.  203;  Jirij.  v. 

conscientious  motives  to  be  sworn.  miey,  3  Car.  &  K.  116 ;  Beff.  v.  II  titti, 

(>w)  As  to  the  prisoner's   statement  L.  &  C.  339.  ^^ 

before  the  committing  magistrate,  see  («)  28  ic  29  Vict.  c.  18^  s.  J .     &ee 

Stat.    42   &   43  A'ict.  c.  49,  s.  13  (2),  Heff.  v.  Kaiii,  15  Cox,  C.  L.  J»H. 
already  cited.     Ante,  p.  1081.  (o)  28  A:  29  Vict.  c.  18,  s.  2. 

.     As  to  the  depositions  of   witnesses,  {p)  As  to  which,  see  ^y.  v.  ifoirton, 

^ee  stats.  11  &  12  Viet.  c.  42,  s.  17 ;  L.  ic  C.  520. 
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prosecution  is  entitled  to  reply,  it  is  a  matter  for  his  discre- 
tion, whether  he  will  use  this  right  or  not,  though  cases  may 
occur  in  which  it  will  be  fit  and  proper  so  to  do  (q).  The 
Attorney- General,  or  Solicitor-General,  appearing  for  the 
Crown  in  his  official  capacity,  has  the  right  of  reply, 
whether  the  prisoner  gives  evidence  or  not,  but  it  has  been 
doubted  whether  this  right  extends  to  counsel  instructed  to 
appear  as  the  representative  of  the  Attorney-General  by 
any  department  of  government  (r) . 

The  practice  as  to  the  reception  of  prisoners'  statements 
made  personally  or  through  the  mouth  of  their  counsel  was 
for  a  long  time  very  uncertain.  The  rule,  however,  has  now 
been  laid  down  by  Cave,  J.,  with  the  concurrence  of  the 
other  Judges  of  the  High  Court,  as  follows  : — A  prisoner, 
even  though  defended  by  counsel,  may  if  he  chooses  make 
his  statement  to  the  jury,  the  right  time  for  so  doing  being 
at  the  conclusion  of  his  counsel's  speech ;  he  ought  to  be 
heard  in  his  defence,  and  have  the  oj^portunity  of  making 
his  explanation  of  the  circumstances  proved  against  him. 
True  it  is  that  his  statement  is  not  made  on  oath,  nor  is  he 
liable  to  cross-examination,  and  therefore  what  he  says  is 
not  entitled  to  the  same  weight  as  sworn  testimony ;  still 
it  is  entitled  to  such  weight  as  the  jury  may  think  it 
deserves,  and  if  the  prisoner  chooses  to  make  such  a  state- 
ment he  can  do  so,  bearing  in  mind  that  his  so  doing  will 
entitle  the  prosecutmg  counsel  to  reply,  such  statement 
being  in  the  nature  of  new  matter  laid  before  the  jury  («). 
This  rule,  however,  only  applies  where  no  witnesses  are 
called  for  the  defence  ;  when  it  is  proposed  to  call  witnesses 
on  behalf  of  the  prisoner,  it  will  not  be  competent  for  him 
to  make  any  statement  to  the  jury  in  addition  to  his 
counsel's  address  {t). 

[q)  7  Cnr.  k  V.  677.  122. 

(/•)  Sttjiheu,  Law  of  Criminal  I'ro-  [t)  Itetj.  v.  Millhoim;  15  Cox,  C  C. 

fedure,  p.  189.  622. 
(»)  lUg.  V.  Shimmin,  15  Cos,  C.  C. 
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Assuming  that  the  case  on  both  sides  has  been  closed, 
the  evidence  summed  up,  the  law  applicable  to  it  laid  down 
by  the  Judge,  and  the  verdict  given  {u),  the  next  point  of 
practical  importance  to  be  noticed  is  with  respect  to  the 
mode  in  which  the  judgment  should  be  entered  (.r),  as  to  Judgment, 
which  it  must  suffice  to  say  that  the  safe  and  proper  course 
for  adoption,  where  the  indictment  on  which  a  conviction 
has  been  had  contains  counts  of  doubtful  validity,  is  for  the 
Court  to  pronounce  judgment  on  each  separate  count  of 
the  indictment  (y),  and  to  have  such  judgment  entered 
accordingly. 

Although  any  formal  defect  in  an  indictment  being  ground 
of  demurrer,  if  taken  at  the  proper  time,  viz.,  before  the 
jury  are  sworn,  may  be  amended  by  the  Court  (z) ,  defects  of 
substance  may  still  be  taken  advantage  of,  where  not  cured 
or  amended,  by  motion  in  arrest  of  judgment,  which  is 
made  after  verdict  and  before  judgment  pronounced,  or,  if 
apparent  on  the  record,  by  writ  of  error.  Of  a  writ  of  error, 
indeed,  the  full  effect  was  made  attainable  by  a  much  more 


(u)  A  mistake  in  delivering  the 
verdict  may  be  corrected  within  a 
reasonable  time:  Met/,  v.  Voddeii, 
Dearsl.  229. 

The  Judge  at  a  trial  for  felony  may 
in  his  discretion  discharge  the  jurv, 
and  the  exercise  of  his  discretion  in 
this  respect  will  not  be  reviewed  in 
error:  Winsor  v.  Iteg.,  L.  R.  1  Q.  B. 
390. 

A  discharge  of  the  jury  is  not  equiva- 
lent to  an  acquittal:  Winisor  v.  Met/., 
supra  ;  Re  Xewton,  13  Q.  B.  716. 

(x)  W Connelly.  Reg.,  11  01.  &  F. 
15.5;  Campbell  v.  Reg.,  11  Q.  B.  799, 
813,  814,  837  ;  Ryalls  v.  Reg.,  Id.  781, 
795. 

"  In  the  case  of  an  indictment  with 
some  good  and  some  bad  counts,  after 
a  verdict  for  the  Crown  upon  all  the 
counts,  the  Court  below  ought  to  arrest 
the  judgment  on  the  bad  counts,  and 
pass  sentence  on  the  good  ones.  Should 
the  Court  below,  however,  have  pro- 
nounced judgment  generally,  "the 
Court  of  Error  may  now  order  judg- 


ment to  be  arrested  on  all  the  bad 
counts  and  pronounce  the  proper  judg- 
ment on  all  the  good  counts."  Per 
Lord  Campbell,  C.  J.,  Holloicagy.  Reg., 
2  Den.  C.  C.  295. 

Where  an  indictment  contains  several 
counts,  it  is  no  ground  of  error  that  on 
some  of  them  a  verdict  has  not  been 
given,  provided  a  verdict  has  been  found 
on  one  good  count,  and  judgment  ha« 
been  given  generally,  "  each  count  being 
in  fact  and  theorj-  a  separate  indict- 
ment :  "  Latham  v.  Reg.,  h  B.  A:  S. 
635,  643. 

{g)  See  King  v.  Reg.,  14  Q.  B.  31. 
In  O'Bnen  v.  Reg.,  2  H.  L.  Ca.  46^5, 
470,  it  is  said  that  sentence  was  dis- 
tinctly repeated  as  to  each  of  the  five 
counts  of  the  indictment  on  which 
the  defendant  had  been  convicte<l 
See  also  Gregory  v.  Reg.,  15  Q.  B. 
974  ;  Reg.  v.  Urtofi,  14  Cox,  C.  C.  436, 
546. 

{z)  See  14  k  15  Vict.  c.  100,  sa.  24, 
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speedy  and  less  expensive  process  under  the  provisions  of 
the  Stat.  11  &  12  Yict.  c.  78,  intituled  "An  Act  for  the 
further  Amendment  of  the  Administration  of  the  Criminal 
Law,"  by  virtue  of  which  a  Court  of  Criminal  Appeal  was 
established  for  determining  any  question  of  law,  which,  in 
the  discretion  of  the  Judge  presiding  at  the  trial  of  a 
criminal  offender,  might  be  reserved  by  him  for  their 
consideration.  The  question  or  questions  thus  reserved 
are,  under  section  2  of  the  Act  just  cited,  to  be  stated 
in  a  case  signed  by  the  Judge,  together  "  with  the  special 
circumstances  upon  which  the  same  shall  have  arisen  ; " 
and  this  case  is  then  to  be  transmitted  to  and  argued 
before  the  Court  of  Criminal  Appeal,  who  will  deliver 
judgment  thereupon.  The  nature  and  precise  extent  of 
the  jurisdiction  of  the  Court  for  the  consideration  of 
Crown  Cases  Reserved,  henceforth  exerciseable  by  certain 
Judges  of  the  High  Court  of  Justice  (a),  will  more  dis- 
tinctly appear  on  examination  of  the  authorities  below 
cited  (b). 

It  has  been  decided  that,  under  The  Judicature  Acts, 
1873  and  1875,  there  is  no  appeal  to  the  Coui-t  of  Appeal  in 
a  criminal  case,  except  for  error  on  the  record  (c). 

Further,  when  judgment — unimpeachable  on  any  sub- 
stantial ground — has  been  passed  upon  an  offender,  nothing 
can  absolve  him  from  the  penalties  indicated  thereby,  save 
only  endurance  of  the  same,  or  a  pardon,  the  right  to 
vouchsafe  which  is,  according  to  our  constitution,  the. 
peculiar  prerogative  of  the  Crown — the  fountain  not  only 
of  honour,  but  of  mercy.  The  effect  of  a  pardon,  if  abso- 
lute and  unconditional,  is  to  make  the  offender  a  new  man, 


(«)  Stat.  36  &  37  Vict.  c.  66,  s,  47.  distinguished,  Itf^.  v.  Brotcti,  24  Q.  B. 

The  practice  with  respect  to   Crown  D.  357  ;  Heff.  v.  Tf'cbb,  1  Den.  C.  C. 

Cases   Reserved    remains  as   yet    un-  338  ;  Jler/.  v.  Faderman,  Id.  566  ;  Bfg- 

altered:  38  in  39  Vict.  c.  77,  s.   19,  v.  Harris,  Dearsl.  344. 
and  Order  Ixviii.  (r)  Reg.  v.  Steel,  2  Q.  B.  D.  37 ; 

(A)  Reg.  v.  Clark,  L.  R.  1  C.  C.  .54  ;  Reg.  v.  Fletcher,  Id.  43,  44. 
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to  acquit  him  of  all  corporal  penalties  and  forfeitures 
annexed  to  the  particular  offence,  and  to  give  him  a  new 
credit  and  capacity  (d). 

A  pardon,  however,  may  be  conditional  only,  in  which  ''»"•"" 
.,  ,        .  ,,  .  '^  <oii.imoiuii. 

case  it  operates  to  purge  the  particular  offence  upon  per- 
formance of  the  condition — i.e.,  upon  suffering  the  punish-  • 
ment   imposed   in   lieu   of    the    original    penalty  by  the 
Crown  (<')• 

Finally,  although  the  plan   of  this  Work   precludes  a  Korr-iiuro 
consideration  of  the  punishments  inflicted  upon  criminal  ^'<>"  f"f 

•^  felony 

offenders,  it  may  be  right  to  add  that  forfeiture  on  con-  «bo"»i"^i- 
viction  for  felony  was  abolished  by  stat.  33  &  34  Vict, 
c.  23,  under  section  9  whereof  the  Crown  is  empowered  to 
appoint  an  administrator  of  the  property  of  a  convicted 
felon,  which  by  section  10  will  vest  in  him.  Such  admini- 
strator is  authorised,  out  of  the  convict's  property,  or  the 
proceeds  of  it,  to  pay  the  costs  of  prosecution,  the  debts 
and  liabilities  of  the  convict,  besides  other  charges  and 
expenses  mentioned  in  the  Act  (/),  and  subject  thereto, 
the  administrator  will  hold  such  property  in  trust  to 
revert  to  the  convict  or  his  representatives  on  the 
completion  of  his  sentence,  or  on  his  pardon,  or  his 
death  (g).  If  there  be  no  such  administrator,  an  interim 
curator  may  be  appointed  in  manner  specified  by  the 
Legislature  (h). 

And  here  these  Commentaries,  which  have  been  devoted  J^;;|^J;|;""« 
to  an  examination,  more  or  less  detailed,  of  each  of  the 
three  leading  branches  of  our  Common  Law — Civil,  Quasi- 

(d)  4  Bla.  Com.  402.  "  AVhere  the  O'Jineii's  cane,  as  narrated  in  Towns- 
rigour  of  law  bordereth  upon  injustice,  end's  Mod.  St.  Tr.,  vol.  1,  p.  469  ;  and 
mercy  should,  if  possible,  interpose  the  Declaratory  Act  (12  A:  13  ^  ict. 
in  the  administration."— Fost.  Disc.  c.  27),  passal  in  consequence  of  his  re- 
llom.,  264,   and  Disc.   High    Treas.,  jection  of  a  conditional  pardon. 

184.  (/)  See  particularly  ss.   3,  4,    11, 

See  Levieii  v.  Jief/.,  L.  11.   1  P.  C.  13-16. 

536.  (j/)  S.  18. 

(e)  See   the  proceedings   in    Smith  {/>)  S.  21  et  seii. 
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Criminal,  and  Criminal — must  conclude :  not,  indeed,  for 
lack  of  matter,  inasmuch  as  many  topics  which  might 
with  propriety  have  been  discussed  have  been  altogether 
passed  over  or  but  slightly  handled ;  rather  for  lack  of 
space,  those  limits  having  been  reached  which,  at  the 
outset  of  this  Work,  it  was  deemed  advisable  should  not 
be  exceeded. 
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ABANDONING  EXCESS 

to  give  jmisdictiou  to  County  Court,  58 

ABATEMENT 

of  action,  none,  124 
of  private  nuisance,  209 

without  notice,  209 
of  public  nuisance,  211 

when  allowed,  211 
may  sometimes  justify  entry  on  the  land  of  another,  878 

ABDUCTION 

of  wife,  action  for,  967 

of  child,  969  (o) 

of  women  and  girls  not  triable  by  jastice  of  the  peace,  1080 

ABILITY, 

nieaning  of,  in  9  Geo.  IV.,  c.  14,  s.  6,  384 

ABSCONDING  DEBTOR, 

proceedings  against,  132 

ABSOLUTE  RIGHTS, 
torts  to,  952 

AC  ETIAM, 

clause  of,  31 
how  abolished,  32 

ACCEPTANCE.    See  Bill  of  Exchange,  Contkact  of  Sale  of  Goodk. 
of  bill  of  exchimge,  451  («) 
nature  of,  467 
how  made,  467 
by  whom,  467 
accommodation,  454 
per  procuration,  467,  472 
general,  467,  469 
qualified,  469 
conditional,  469 
partial,  469 
local,  469 

qualified  as  to  time,  469 

by  one  or  more,  but  not  by  all  the  drawees,  46» 
importance  of  nature  of,  470  o.,p-.ntor   470 

when  general,  presentment  unneces.sary  t«ctoge  acceptor.  4.0 
how  effect  of,  can  be  restrained  as  agamst  the  drawer,  4b/ 
presumption  as  to  date  of,  467  (6)  .^^ntnr  A71 

varying  from  the  tenour  of  the  bill  will  bind  acceptor.  4/1 
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ACCEPTANCE— con<2MM«?. 

drawer  or  indorser  not  authorising  or  assenting  to  qualified  accept- 
ance discharged,  472 
by  agent,  472,  473 
by  partner,  473 

witliout  authoritj',  473 

in  trading  firm,  473 

in  non-trading  firm,  473,  474 
by  directors  without  authority,  473  (A-) 
effect  of,  payable  at  a  banker's,  475 
request  to  lend  implies  promise  of  repayment,  303 
and  otter  must  be  ad  idem,  298 
of  goods,  what  was,  within  the  Statute  of  Frauds,  409,  410 

within  s.  4  of  the  Sale  of  Gootls  Act,  1893,  409,  411 
of  contract  by  letter,  299,  300 

ACCEPTANCE  FOR  HONOUR,  465,  467,  474 
for  part  only,  474 
requisites  of,  474 
for  whose  honour  made,  474 
Sec  Acceptance,  Bill  of  Exchax(;e. 

ACCEPTOR, 

primarily  liable  on  bill  of  exchange,  453 

on  accommodation  bill,  454 

contract  of,  revocable  until  deliveiy,  455 

position  of,  after  indorsement,  458 

engagement  of,  459,  464 

is  not  discharged  by  non-presentment  of  bill,  460 

does  not  need  notice  of  dishonour,  460 

no  duty  on,  not  to  facilitate  fraud,  469  {I) 

what  presentment  necessary  to  cliarge,  471 

is  bound  by  acceptance  varying  from  the  teuoui"  of  the  bill,  471,  472. 

doctrine  ot  estoppel  in  regard  to,  472 

for  honour,  position  of,  474 

jwyment  by,  at  maturity  discharges  the  bill,  476 

if  becomes  holder  of  bill  in  his  own  right  at  maturity  it  will  be 
discharged,  476 

may  be  discharged  while  other  parties  are  held  liable,  497 

cannot  set  up  previous  or  contemporaneous  agreement  varying  hi* 
acceptance,  370 
ACCESSORY 

after  the  fact  to  felony,  who  is,  1048  (e) 
ACCIDENT, 

when  defendant  is  liable  for,  without  default,  789 

as  excusing  criminal  act,  lUOO 

ACCOMMODATION  ACCEPTANCE. 

Sec  ACCEPTAXCE,    IJiLL   OF    EXCHANGE,   Ctc. 

ACCOMMODATION  BILL, 

what  it  is,  454 
liability  in  respect  of,  454 
drawer  ha.s  no  right  to  notice  of  dishonour,  461 
an  indorser  has,  461 
when  discharged,  498 

acceptor  has  an  im]>lied  authority  to  pay,  500 
Hcc  Bill  uk  Exkhanoe,  ctc. 

ACCORD  AND  SATISFACTION, 
wlien  pleadable,  290  et  saj. 
meaning  oJ,  292  (x) 
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ACCORD  AND  SATISFACTION— con<m,«;,/. 
doctrine  of,  396  ct  seq. 
l>art  payment  cannot  be,  396 

unless  time  or  place  of  payment  be  altered,  397 
•      or  new  consideration,  ex.  cjr.,  withdrawal  of  a  plea  of  infancy,  398 
ACCOUNT, 

cannot  be  stated  with  an  infant,  667 

ACCROACHMENT 

of  royal  power,  what  is,  1018 

ACT  OF  GOD, 

what  it  is,  931 

whether  it  will  excuse  breach  of  contract,  719,  760 
of  statutoiy  dnty,  760 
failure  of  carrier,  761,  931 
of  innkeeper,  927 

ACT  OF  PARLIAMENT, 

how  to  be  construed,  2  et  scq.,  867  (c) 

general  words  in,  6 

when  retrospective,  6 

penal,  how  to  be  construed,  6 

repealed,  6 

relating  to  former  courts.  109 

ACTION  AT  LAW, 

when  it  lies  generally,  70 
for  depriving  of  a  right,  82 
lor  not  honouring  cheque,  84 
for  act  of  trespass  evidencing  title,  86 
for  non-repair  of  sea-wall,  97 

sometimes  not  allowed  on  grounds  of  public  policy,  96  et  seq 
for  recovery  of  a  penalty  under  a  statute,  99 
rejected  for  novelty  and  inconvenience,  104  {q) 
meaning  of  word,  109 

does  not  include  criminal  prosecution,  109  (c) 
essential  elements  of,  110 
matter  preliminary  to.  111 
cause  of,  must  be  complete,  111 
for  breach  of  promise  of  maniage,  112 
of  future  contract,  112,  113 
right  of,  may  have  been  postponed,  114 

depend  ujwn  condition  precedent,  112 

have  been  extinguished,  114 

be  barred  by  Statute  of  Limitations,  115 
by  express  enactment.  115 

be  res  judicata,  115 
statutory  requirements,  115 

consent  of  judge  or  attorney -general  may  be  necessary,  115 
notice  may  be  necessary,  115 
nature  of  claim,  116 
transfer  of,  117,  125 
parties  to,  117,  118 
not  defeated  by  mis-joinder,  120 
or  non-joinder,  120 
by  or  against  infant,  120 

married  woman,  120 

lunatic,  121 

partners,  120 
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ACTION  AT  L\^y—conti7lnc(l. 

by  or  against  trustee  in  bankruptcy,  120 

executor  or  adniiuistrator,  121 
joinder  of  claims,  123 
not  abated  by  marriage,  death,  or  bankruptcy,  124 
how  commenced,  125 
addition  of  party  to,  124,  125 
to  recover  land  in  case  of  vacant  possession,  129 
discontinuance  of,  145 
may  be  stayed,  145 

as  frivolous  or  vexatious,  46  (r) 
or  dismissed,  145 
causes  of,  united,  146 
when  separated,  146 
forms  of,  146  et  seq. 
formerly  three  classes  of,  146 
real,  what  they  are,  146 
mixed.  147 
personal,  147 
ex  contractu,  147 
ex  delicto,  147 
of  dower,  146 
oi  qtuxrc  impedit,  146 

when  removed  from  district  registry  to  Loudon,  169 
how  removed,  169,  170 
trial  of,  170  ct  seq. 

in  County  Court,  how  commenced,  196 
for  reward  offered  by  advertisement,  319  (i) 
Sec  TiiiAL,  County  Court. 

ACTION  OF  MANDAMUS,  214  (x).    Sec  Mandamus. 

ADDRESS 

of  plaintiff  and  solicitor  must  be  indoi-sed  on  writ,  127 

ADEQUACY 

of  consideration,  court  will  not  inquire  into,  315 

ADMINISTRATION  OF  ASSETS, 
rules  as  to,  289,  290 
service  of  writ  out  of  jurisdiction  allowed  in  some  cases,  129 

ADMINISTRATION  OF  JUSTICE, 
oftences  against,  1024 
by  judicial  oflBcers,  1024 
by  pi-ivate  persons,  1024,  1025 

ADMINISTRATOR.     See  Executou. 

derives  title  from  letters  of  administration,  708 
dc  bonis  non,  714 
constmctive  possession  of,  915 
of  felon,  1097 

ADMINISTRATRIX, 

protection  of  married  woman  as,  678 

ADMISSIONS,  164 

of  documents,  167 

consequences  of  refusal  to  admit,  168 
of  facts,  168 

consequences  of  refusal  to  admit,  168 
of  statements  in  pleadings,  141 
of  plaintiff's  claim  in  County  Court,  200 
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ADULT, 

meaning  of,  in  42  &  43  Vict.  c.  4&,  1083  (o) 

ADULTERY, 

agency  of  wife  determined  by,  697 
liability  of  husband  for  wife  living  in,  698 

ADVERTISEMENT, 

actions  on  promises  contauied  in,  .319,  319  (t),  320  (i),  (/) 

AFFIDAVIT, 

nature  of,  47 

in  support  of  motion  or  summons,  47 
costs  of,  unnecessarj',  47 
evidence  by,  174 
cross-examination  of  deponent,  17.5 

AGENCY.     Sec  Pkincipal  and  A(jkxt,  Pautneus. 
how  created,  595  et  seq.,  600 

by  immediate  act  of  principal,  600 

by  representation  of  principal,  600 
special,  598 
general,  598 
universal,  598 

difference  between  special  and  general,  601 
fact  of,  how  proved,  599 

to  what  matters  authority  of  agent  e.\tends,  603 
did  agent  contract  as  such  ?  600,  605 
damages  for  false  representation  of,  741 
of  married  woman  for  her  husband,  690  et  seq. 
determined  by  adultery,  697 

AGENT.     See  Agency,  Princii'al  axd  Agent. 
duty  of,  to  account,  38 

of  solicitor  has  no  privity  with  client  of  latter,  31(5 
innocent  principal,  how  far  liable  for  fraud  or  tort  of,  333  ct  sea., 

959 
fraud  of,  good  defence  to  suit  for  specific  performance,  333  (/) 
principal  liable  for  purposely  employing  ignorant  agent,  337  (6) 

for  acts  of  agent  in  the  couree  of  his  business,  337 
del  credere,  nature  of  his  undertaking,  383 
implied  warranty  of  authority  by,  342 
might  sign  memorandum  within  s.  17  of  the  Statute  of  FrauiU, 

406,  415 
may  sign  memorandum  within  s.  4  of  the  Sale  of  Goods  Act,  1893, 

406,  414 
is  estopped  from  disputing  title  of  i)rincipal  in  subject-matt<*r  of 

agency,  395  (m) 
authority  to  execute  deed  must  be  under  seal,  399 
acceptance  of  bill  of  exchange  by,  472,  473 

without  authority,  473 
extrinsic  evidence  not  admissible  to  discharge,  when  he  has  8igne<I 

contract  as  principal,  577 
need  of  full  disclosure  by,  before  dealing  as  principal  with  his 

employer,  592  (d) 
did  he  contract  as  such  ?  600,  605 
partner  is  agent  of  firm,  599 
wife  is  sometimes,  of  husband,  599 
authority  of  solicitor  as,  604,  605 
may  be  pei-sonally  liable  if  he  has  pledged  his  own  credit,  606 
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AG  E^T—cont  inued. 

im[)lie<l  authority  of,  605 

appointed  under  seal  cannot  bind  corporation  by  parol  order,  649  (z) 
not  liable  for  remote  damage,  734,  735 
gratuitous,  liable  for  misfeasance,  779 
not  for  non-feasance,  779 

AGGRAVATED  ASSAULT, 

what  is,  1048 

AGISTER, 

duty  of,  916 

AGISTMENT, 

what  it  is,  916 

live  stock  at,  conditionally  exempt  from  distraint,  553 

AGREEMENT.     Sec  Contract,  Statute  of  Frauds. 
to  oust  jurisdiction  of  the  court,  41 
to  give  jurisdiction  to  County  Coiirt,  56 
to  let  furnished  house,  implied  condition  in,  248,  569 
to  suppress  prosecution  for  felouj'  is  illegal,  351 
to  publish  libel  and  defend  action  is  illegal,  351 
to  indemnify  bail  is  illegal,  355  (i) 
against  public  policy,  352 
meaning  of,  within  the  Statute  of  Frauds,  374 
must  include  consideration,  374 
.sccus,  in  case  of  guarantie,  375 
upon  consideration  of  marriage,  385 
not  to  be  jierfonncd  ^vithin  a  year,  391 
for  sale  of  realty  and  personalty,  if  void  as  to  realty  under  the 

Statute  of  Frauds,  s.  4,  void  also  as  to  personalty,  391 
proposal  signed  by  defendant,  and  orally  assented  to  by  plaintiff, 

may  be  a  suflScient  memorandum  under  lb. ,  s.  4,  393 
previous  written,  cannot  vary  subsequent  deed,  574 

AGRICULTURAL  HOLDINGS  ACTS,  539  et  seq. 
improvements  under,  540 
three  classes  of,  540  ct  seq. 
claims  for  comjiiensation  under,  541 
landlord's  right  of  set-off,  542 

to  make  improvements,  543 
regulations  as  to  fixtures,  543 

AIR,  902.    See  Easements. 

ALIEN, 

friend,  position  of,  707  (r) 
enemy,  707 

cannot  acquire  property  in  a  British  ship,  707  (r) 
allegiance  due  from  friendlj',  1012 
from  hostile,  1013 

ALIMONY, 

liability  of  husband  not  paying,  decreed,  698 

ALLEGIANCE, 

natural,  1012 

local,  1012 

and  prelection  reciprocal,  1013 

to  whom  due,  1013 
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ALTERATION 

of  written  aOTeement  within  s.  17  of  the  Statute  of  Frauds  neither 

rescinded  the  old  contract  nor  made  a  new  one,  413 
material,  in  bills  of  exchange  and  promissory  notes^  what  is,  500  etaea 
in  deeds,  501 
in  bank-notes,  502 
immaterial,  effect  of,  502 

AMBIGUITY, 

may  be  patent  or  latent,  574 

if  patent  cannot  be  helped  by  evidence,  575 

when  primd  facie  patent  may  be  shown  not  really  to  exist,  576 

evidence  admissible  to  identify  subject-matter  of,  576 
pai-ties  to,  577 
to  explain  mercantile  terms,  578  et  seq. 
AMENDMENT 

of  pleadings,  140 

of  indictments,  1095 

ANCIENT  INSTEUMENTS, 
evidence  to  explain,  581 

ANCIENT  LIGHTS,  896,  902.    See  Easements. 

ANIMALS, 

injury  caused  by,  786  (s) 

whether  the  scienter  must  be  proved,  786  (z) 

ferce  naturae,  no  larceny  of,  at  common  law,  1058 

ANUIUS 

cancellandi,  question  for  the  jury,  979 

furandi,  essential  to  constitute  larceny,  1060,  1064  et  seq. 

how  evidenced  in  appropriation  of  lost  goods,  1064  et  seq. 
revertendi,  question  for  the  jury,  979 

ANTENUPTIAL  DEBTS,  685.     See  Married  Womax. 

APOTHECARY, 

implied  warranty  by,  342 

liable  ex  delicto  without  privity,  772,  819 

negligence  of,  causing  homicide,  1041,  1042 

APPEAL 

to  House  of  Lords,  36 

permission  to,  to  House  of  Lords,  may  be  refused,  36  (c) 

when  leave  is  required,  50,  50  {i) 

to  Divisional  Court,  50 

from  judge  at  Chambers,  52 

from  Master,  54 

proceedings  on,  186 

to  Court  of  Appeal,  187 

from  a  Judge,  in  matters  of  practice  and  procedure,  189 
when  to  be  brought,  186,  187 
effect  of,  187 
nature  of,  187 
notice  of,  187,  188 
right  of,  restricted  in  certain  cases  by  Judicature  (Procedure)  Act, 

1894,  189 
lies  against  order  striking  solicitor  off  the  rolls,  213  (r) 
in  Habeas  Corpus,  237 
from  County  Court,  203 

in  action  of  contract  or  tort,  203 

where  title  to  hereditament  in  question,  203 
of  replevin,  203 
B.C.L.  4  B 
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APPEAL,  COURT  OF,  34,  35,  186.    See  Coukt  of  Appeal. 

APPEARANCE 

of  defendant  to  writ,  133 

how  entered,  133 

when  to  be  entered,  133 

where  to  be  entered,  133 

memorandum  of,  what  it  must  contain,  133 

by  formal  defendant,  134 

by  partners,  133  (n) 

by  person  not  named  as  defendant,  134 

by  landlord  in  possession  by  his  tenant,  134 

solicitor  not  entering,  liable  to  attachment,  133  {I) 

to  specially  indoi-sed  writ,  134 

default  of,  136,  137 

by  infant,  or  person  of  unsound  mind  not  so  found,  136  (i) 

by  some  of  defendants,  136,  137 

in  action  for  detention  of  goods,  136,  137 
for  recovery  of  land,  137 
of  third  party,  160,  161 
default  of,  by  third  party,  161 

by  defendant  in  County  Court,  197 

APPRAISEMENT  OF  DISTRESS, 

necessity  for,  abolished  except  where  required  by  tenant,  555 

APPRENTICE, 

measure  of  damages  in  action  on  indentures,  732 
action  for  enticing  away,  when  it  lies,  970  [x) 
contract  of  apprenticeship  not  void  by  reason  of  master  being  a 
corporation,  667  (c) 

APPROPRIATION 

in  reference  to  contract  of  sale,  427,  428 

unconditional,  in  contract  of  sale  of  unascertained  or  future  goods 

by  description,  427 
assent  of  seller  or  buyer  to  such,  necessary,  428 
of  lost  goods  may  amount  to  larceny,  1064  et  seq. 
APPROVAL, 

goods  sent  on,  427 

ARBITRATION, 

contract  to  refer  to,  41,  42 

enactments  relating  to,  amended  and  consolidated  by  the  Arbitra- 
tion Act,  1889,  42  (/) 

master  may  exercise  the  jurisdiction  and  powers,  under  the  Act,  of 
the  Court  or  a  Judge,  53  {k) 

power  of  Court  or  a  Judge  to  refer  under  the  Act,  172. 

ARBITRATOR, 

not  liable  for  negligence,  104  (o) 

ARRAIGNMENT 

of  prisoner,  1088 

ARREST.    See  Malicious  Arrest 
of  absconding  debtor,  132 

on  non-compliance  with  order  of  County  Court  judge,  201,  202 
under  writ  of  attachment,  191 
rightful,  824 

of  affrayer,  when  justifiable,  824 
of  felon  justifiable,  826 
when  justifiable,  824 
reasonable  and  probable  cause,  826 
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difference  in  case  of  private  person  and  constable,  826 

advisable  to  proceed  upon  magistrate's  warrant,  827 
ARREST  OF  JUDGMENT, 

motion  in,  1095 
ART, 

evidence  to  explain  terms  of,  581 

ASPORTATION.     See  Lakceny,  Criminal  Law. 
what  amounts  to,  1069 

ASSAULT, 

what  it  is,  784 
what  is  not,  784  (t) 
when  justifiable,  785 

correction  by  parent,  785 

son  assault  demesne,  785 
in  defence  of  goods  or  possession,  785 
in  removing  wrongful  holder,  206  et  seq.,  785 
in  ejecting  intruder,  785 
by  captain  to  preserve  discipline,  785 
by  churchwarden  or  beadle,  786 

molliter  mantis  imposuit,  plea  of,  786 
by  innkeeper,  when  not  justifiable,  786  (x) 
by  broker,  employer  not  liable  for,  793 
infants  liable  for,  1010  (o) 

/one  covert  may  be  convicted  of,  jointly  with  husband,  1011 
offence  against  public  peace,  1029 
person  voluntarily  present  at  prize-fight  not  necessarily  guilty  of, 

1039  (»i) 
aggravated,  1048 
common,  1048 

may  occur  where  submission  obtained  by  fraud,  &c.,  1049 
limitation  in  action  of,  158 

ASSEMBLY,  1026.     See  Unlawful  Assembly. 

ASSENT, 

meaning  of,  248  {x) 

of  donee,  when  presumed,  263  (d) 

reciprocity  of,  300 

ASSESSORS, 

trial  with,  171 

ASSETS 

by  descent,  289 
administration  of,  290 

ASSIGNEE.     See  Chose  in  Action,  Landlord  and  Tenant. 
when  bound  by  covenants  of  assignor,  270,  271 
as  to  things  not  m  esse,  271  (r) 
who  is  within  stat.  Hen.  VIII.  c.  34,  271  (s) 
of  life  policy  may  sue  in  his  own  name,  505 
of  marine  policy,  505 
of  bill  of  lading,  505  ei  seq. 

ASSIGNMENT.     See  Chose  in  Action. 
under  the  Judicature  Acts,  446 
of  chattel  interest,  when  requires  deed,  399 
of  contract,  limitations  of,  445  (m) 
by  trustee  in  bankruptcy,  658  (g) 
of  bankrupt's  property,  659 
conveyance  of  landlord's  whole  interest  is,  509 
by  act  of  law,  559 
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ASSIZES, 

origin  of,  26 

ASSUMPSIT, 

action  of,  what  it  is,  225  (y) 

ATTACHMENT, 

what  it  is,  48 

writ  of,  191 

form  of  writ,  191 

of  debts,  227 

solicitor  not  entering  an  appearance  liable  to,  133  {I) 

ATTEMPT 

to  commit  a  crime  may  be  indictable,  998 

what  is,  998  (s) 

to  commit  suicide  is  indictable  at  common  law,  998  (j) 

how  distinguishable  from  intention,  997 

ATTORNEY.    See  Solicitor. 
general,  27 

employment  of,  as  of  right,  27 
now  styled  solicitor,  46  (s) 

ATTORNEY-GENERAL, 

order  made  on  suggestion  of,  48  (a) 

when  consent  of,  necessary  before  action,  115 

right  of  reply  of,  1094 

has  a  right  to  file  criminal  information,  231 

of  Duchy  of  Lancaster  has  not,  231  {i) 

ATTORNMENT.     See  Landlord  and  Tenant. 

relation  of  landlord  and  tenant  created  by,  521 
no  longer  necessary,  556 

AUCTIONEER, 

might  sign  memorandum  within  s.  17  of  the  Statute  of  Frauds, 

414  e<  seq. 
may  render  himself  personally  liable,  414 
position  and  duties  of,  414,  415 
determination  of  authority  of,  415,  416 
cannot  vaiy  contract  by  oral  statement,  415 
has  special  property  in  goods,  416 

can  maintain  action  against  stranger  taking  them,  948 
can  sue  for  their  price,  416 
cannot  avail  himself  of  his  own  signature  where  party  to  an  action, 
416 
unless  the  signature  is  his  clerk's,  416 
licence  to,  to  enter  premises  under  parol  agreement  to  sell  goods 

there,  is  revocable,  399 
has  no  implied  authority  to  warrant  goods  sold  by  him  at  public 
auction,  605  (ji) 

AUCTIONS, 

law  as  to,  414  (/),  441 

liability  of  agent  purchasing  goods  at,  608  (rf ) 
person  anpropriaring  money  found  in  desk  bought  at  auction  may 
be  guilty  of  larceny,  1068 

AUDITA   QUERELA, 

remedy  by,  abolished,  190  (»i) 
AULA  REGIS, 

its  origin,  23 

appeal  lay  to,  26 
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AUTRE  DROIT, 

right  of  administrator  to  sue  in,  709 

AUTREFOIS  ACQUIT, 
plea  of,  1089 

A  UTREFOIS.  A  T  TAINT, 
plea  of,  1089  (u) 

AVERAGE  ADJUSTERS, 
practice  among,  10  (g) 

AVOIDANCE.     See  Bankruptcy. 

of  voluntary  settlements  by  bankrupt,  286  (e),  665 

AWARD, 

finality  of,  262  (x) 


BAIL, 

contract  to  indemnify,  is  illegal  as  against  public  policy,  355  (i) 
power  of  justice  of  the  peace  to  admit  to,  1081 
may  be  taken  by  coroner  for  person  found  guilty  of  manslauehter 
by  jury,  1086  (s) 

BAIL  BONDS, 

are  assignable,  445 

bankrupt  debtor  on,  is  not  released  by  order  of  discharge,  662 

BAILEE.     See  Bailment,  Tort. 
character  of,  916  (g) 
duty  of,  in  1st  class,  917 
liable  for  gross  negligence,  917 
bound  to  use  any  special  skill  he  may  possess,  91 9 
duty  of,  in  2nd  class,  920 
in  3rd  class,  922 
if  there  is  a  written  agreement  that  regulates  position  of  the 

parties,  922 
is  liable  for  accident  without  negligence,  if,  having  contracted  to 

warehouse  goods  at  one  place,  he  do  so  at  another,  923  {I) 
when  may  set  up  jus  tertii,  924  (q) 
measure  of  damages  in  action  by,  for  chattel,  972 
if  chattel  stolen  from,  propei-ty  may  be  laid  in  bailor  or  bailee, 

1059  (?i) 
converting  chattel  not  guilty  of  larceny  at  common  law,  anless  he 

broke  bulk,  1062 
is  so  by  statute,  1062 
even  if  an  infant,  1010  (o) 
who  is,  by  statute,  1062 
gratuitous,  duty  of,  917  et  seq. 
liability  of,  779 

cannot  be  compelled  to  undei-take  the  trust,  919 
is  liable  for  misfeasance,  919 
right  of,  to  sue,  921,  948 

BAILMENT, 

what  it  is,  915 

ingredients  of,  916 

how  it  differs  from  mere  license  to  use,  916  (</) 

illustrations  of,  916 
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three  classes  of,  917 

1.  For  exclusive  benefit  of  bailor,  917  ct  seq. 
duty  of  bailee  in  1st  class,  917 

liable  for  gross  negligence.  917 

bound  to  use  any  special  skill  he  may  possess,  919 

2.  For  exclusive  benefit  of  bailee,  920 
includes  commodatum  or  loan,  920 
duty  of  bailee  in  2nd  class,  920 

3.  For  benefit  of  both  parties,  921  et  seq. 
what  it  includes,  921 

estoppel  on  parties  to,  922 

gratuitous,  performance  of  cannot  be  enforced,  919 

if  accepted,  bailee  liable  for  gross  negligence,  919 

liability  of  pawnee,  923 

duty  of  pawnee,  923 

liability  of  innkeeper  at  common  law,  926 

no  distinction  between  money  and  goods,  926  (i) 

larceny  of  chattel  under,  1061,  1062 

BAILOR.    See  Bailee,  Bailment. 

may  sue  for  chattel  wrongfully  taken  out  of  the  possession  of  a 
gratuitous  bailee,  921 

BALANCE  OF  ACCOUNT, 
what  is,  57 

BANK, 

liabilities  of  old  and  new  partners  respectively,  638  et  seq. 

BANK  MANAGER, 

authority  of,  to  direct  prosecution  of  offender,  603  (/) 
not  within  ordinary  scope  of  his  authority  to   order  arrest  and 
prosecution  of  offender,  843 

BANK  NOTE, 

definition  of,  492 

peculiar  (jualities  of,  492 

circulates  as  money,  492 

rules  as  to  presentment  of,  493  ct  seq. 

of  Bank  of  England  are  legal  tender  save  at  the  Bank  and  its 

branches,  492  (z) 
right  of  holder  against  transferor  without  indorsement,  495 
effect  of  receiving  forged,  495 
material  alteration  in,  502 

BANK  OF  ENGLAND, 

alteration  of  number  of  note  of,  is  material,  502 

criminal  offence  to  make  jwiper  with  the  water-mark  of,  989 

notes  of,  when  legal  tender,  492  (z) 

BANKER.    See  Cheque,  Bill  of  Exchange. 
general  lien  of,  9 

judicially  noticed,  9 
right  to  satisfy  himself  of  genuineness  of  cheque,  84  (a),  476  (b) 
action  against,  for  dishonouring  che<pe,  84 

substantial  damages  for,  though  no  siiecial  damage,  979 

of  married  woman,  680 
relation  of,  to  customer,  475 
duty  of,  475 

to  p«y  bill  accepted  payable  at  bank,  475 
paying  bill  with  forged  indorsement,  475,  476 
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duty  of,  if  unwilling  to  decide  on  genuineness  of  indorsement,  476 

where  indorsement  is  suspicious,  476 

remedy  against  person  presenting  bill,  476  (:) 

liability  of,  if  cancels  acceptance  of  bill  which  he  afterwards  receives 

orders  not  to  pay,  476  (2) 
crediting  customer  with  amount  of  a  cheque,  becoming  holder  for 

value,  478 
duty  and  authority  of,  to  pay  cheque  when  determined,  479 
duty  of,  when  crossed  cheque  is  drawn  on  him,  480 
protected  in  paying  cheque  not  apparently  crossed,  481 
in  receivjjig  payment  of  crossed  cheque,  481 
paying  forged  cheque  liable,  481 

unless  there  has  been  gross  laches  on  the  part  of  the  customer, 
482  (c) 
not  liable  for  paying  cheque  with  forged  indorsement,  483 
not  liable,  without  laches,  to  person  paying  in  worthless  notes,  495  {k) 
position  of  parties  where  one  partner  has  oj)ened  an  account  at  bank 
in  his  own  name,  636 
where  borrower  applies  to  a  partner  at  the  bank 
for  a  loan,  636,  637 

BANKRUPT.    See  Bankruptcy. 

avoidance  of  voluntary  settlements  by,  286  (c),  665 

BANKRUPTCY, 

proceedings  in,  how  commenced,  653 

petition,  653 

receiving  order,  653 

efifects  of,  653 

official  receiver,  653,  654 

right  of  landlord  to  distrain,  654 

debts  provable  in,  654,  655 

meaning  of  "liability"  in  the  Act,  655 

how  to  be  estimated,  655,  656 

bondjide  transactions  protected,  656 

public  examination  of  debtor,  656 

effect  of  receiving  order,  656 

composition  or  scheme,  656 

appointment  of  trustee,  656 

meaning  of  "property"  in  the  Act,  656  [z) 

property  of  bankrupt  divisible  among  his  creditors,  657 

disclaimer  of  property  by  trustee,  657,  658 

of  leaseholds,  561,  562,  658 
liability  of  trustee  not  disclaiming  validly,  658  (g) 

may  relieve  himself  by  assigning  to  pauper,  658  iff) 
doctrine  of  reputed  ownership  of  goods,  657  (c) 
disclaimer  of  freeholds,  657  {d) 
what  is  a  sufficient  disclaimer,  658  (e) 
powers  of  tmstee,  659 

of  committee  of  inspection,  659 
assignment  of  bankrapt's  property,  659,  660 
of  member  of  a  partnership,  660 
right  to  sue  in  actions  ex  delicto  of  bankrupt,  660,  601 

of  trustee,  660,  661 
staiiis  of  discharged  bankrupt,  662 
protection  to  bankrupt,  662 
order  of  discharge  conclusive  evidence,  662 
can  only  be  pleaded  in  County  Court  after  notice,  IW 
who  are  not  released  by  it,  662,  663 
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debtor  after  order  of  discharge  held  bound  by  promise  for  new  and 

valuable  consideration  to  pay  debt,  663 
misdemeanour  in,  663 
court  may  refuse  order  of  discharge,  663 
or  suspend  it,  663 
or  grant  it  conditionally,  663 
status  of  undischarged  bankrupt,  664 
contracts  affected  by,  665,  666 
a  second  adjudication  against  an  undischarged  bankmpt  allowed  by 

his  trustee  to  carry  on  business  is  not  void,  664  {in) 
meaning  of  "settlement"  in  the  Act,  665  {p) 
fraudulent  preference  in,  666 
contract  for,  illegal,  356 
proceedings  by  debtor's  summons  in,  abolished,  666 
when  annulled  by  the  court,  666 
infant  cannot  be  made  bankrupt,  671  (r) 
married  woman,  how  far  liable  to,  683,  684 
Married  "Women's  Propertj'  Act,  1882,  not  affected  by  Bankruptcy 

Act,  1883,  684  (r) 
will  not  abate  action,  124 
causes  transfer  of  choses  in  action,  445 

assignment  of  lease  and  covenants,  559 
of  customer  determines  banker's  authority  to  pay  cheque,  479 
action  for  maliciouslj'  suing  out  commission  of,  844 
joinder  of  claims  of  trustee  in,  120 

fraudulent,  an  offence  against  the  public  revenue  and  trade,  1029 
BANKRUPTCY  PETITION.     See  Baxkruptcy. 
BARGAIN.     See  Coxtkact,  Contract  of  Sale  of  Goods. 
BARON  AND  FEME,  675  et  acq.     See  Married  Woman, 
BARRISTER, 

cannot  sue  in  respect  of  professional  services,  322 

nor  be  sued,  322  (z) 
implied  authority  of,  to  compromise  suit,  604  (t) 
his  privilege  of  speech,  853 

BASTARD,  326,  988.    See  Illegitimate  Child. 
BATTERY, 

what  it  is,  784,  1049 

definition  of,  786 

when  justifiable,  785 

limitation  in  action  of,  158 

infant  liable  for,  1010 

consent  immaterial,  if  amounts  to  a  breach  of  the  peace,  1049 
BEADLE, 

assault  by,  when  justifiable,  786 
BIGAMY, 

an  offence  against  public  morals,  1029 

not  triable  by  justice  of  the  peace,  1080 

bond  fide  belief  on  reasonable  grounds  that  first  husband  dead,  1029  (s) 

BILL  OF  EXCHANGE.     See  Acceptance,  Foreign  Bill,  cic. 
law  as  to,  codified  by  Bills  of  Exchange  Act,  1882,  449 
construction  of  the  Act,  448  (g) 
definition  of,  449 
inland,  477 
foreign,  477 

operation  of  lex  loci  upon,  252,  478 
exception  to  general  rule  forbidding  assignment  of  choses  in  action,  447 
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origin  of,  447 

reluctantly  allowed  by  the  courts,  447 
quality  of  negotiability,  447 

is  inherent,  unless  bUl  contains  words  prohibiting  transfer,  454 
judicially  noticed,  9 
cannot  be  under  seal  at  common  law,  484  (i) 
does  not  operate  as  assignment  of  funds  in  hands  of  drawe««  449  (A) 
must  be  unconditional,  449 
if  payable  on  a  contingency,  is  bad,  449 
will  not  be  cured  by  the  contingency  happening,  449 

reason  of  this,  450 
must  be  in  writing,  449 

payable  on  demand  or  at  some  fixed  or  determinable  future 

time,  450 
for  payment  of  a  sum  certain  in  money,  450 
drawee  must  be  named  or  indicated,  451 
bill  cannot  be  directed  to  alternate  or  successive  drawees,  451 
if  accepted  or  indorsed  when  overdue,  becomes  payable  on  demand, 

450  (q) 
if  not  payable  to  bearer,  must  name  or  indicate  payee,  451 
form  of,  451 
when  it  is  optional  to  treat  instrument  as  bill  of  exchange  or 

promissory  note,  452 
payee  fictitious  or  non-existing  person,  452 
how  accepted,  451  («) 

when  words  and  figures  differ,  the  words  prevail,  452  (6) 
use  of,  in  mercantile  transactions,  453 
parties  to,  453,  454 

drawee  is  not  liable  on,  if  he  does  not  accept,  449  (A) 
may  be  addressed  to  two  or  more  drawees,  453  [l) 
referee  in  case  of  need,  453  (I) 
acceptor  primarily  liable  on,  453 
accommodation  bill,  454 

acceptor  primarily  liable  on,  454 
drawer  is  in  the  i)Osition  of  surety  for  the  acceptor,  453,  454 
bill  payable  to  C.  D.  or  bearer  passes  by  delivery,  454 

or  order  passes  by  indorsement,  454 
indorsement  of,  455 
blank  or  special,  455 
delivery  necessary  after  indorsement,  455 
contract  incomplete  till  delivery,  455 
restrictive  indorsement,  455,  456 
conditional  delivery,  456 
"  retiring,"  meaning  of  word,  456  (b) 
rights  of  holder,  456,  457 

holder  has  no  cause  of  action  until  expiration  of  last  day  of  grace,  459  (o) 
consideration  presumed  untd  holder's  title  is  impeached,  448,  498 
need  not  be  alleged  in  action,  144 

unless  it  is  a  substantive  ground  of  claim,  144 
effect  of  fraud  on  title  to,  457 

of  delivery  of,  457 

of  indorsement  by  wrongful  holder,  457 

of  transference  without  indorsement,  457 

of  transfer  of  overdue  bill,  457,  458 

of  taking  dishonoured  bill  with  notice,  458 
bill  payable  on  demand,  when  deemed  overdue,  458 
parties  to  bill  after  indorsement,  458 
steps  to  be  taken  by  holder  to  obtain  payment,  458,  459 
presentment  for  payment,  459 
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notice  of  dishonour,  459,  465 

failure  to  give,  will  not  prejudice  the  rights  of  a  holder  in  due 
course,  466 
their  importance,  459 
two  kinds  of  dishonour,  459  {p) 
by  non-acceptance,  459  (p) 
by  non-payment,  459  (^j) 
engagement  by  acceptor,  460,  464 
acceptor  is  not  discharged  by  non-presentment,  460 
cannot  require  notice  of  dishonour,  460 
has  no  duty  not  to  facilitate  fraud,  469  (Z) 
relation  between  j^arties  to  bill,  460 
notice  of  dishonour,  when  dispensed  with,  460,  462 
presentment,  rules  for,  470,  471 
to  charge  acceptor,  470,  471 
drawer,  471 
indorser,  471 
necessity  of  speedy  presentment  of,  491 
excuses  for  delay,  460  {i),  464 

for  non-presentment,  460  (t) 
notice  of  dishonour  to  indorser,  when  dispensed  with,  462 
probability  of  dishonour  is  not  equivalent  to  notice,  462 

neither  is  knowledge,  462 
effect  of  dishonour,  462 
if  bill  dishonoured  by  non-acceptance,  need  not  be  presented  for 

payment,  unless  aftenvards  accepted,  462 
notice  must  be  given  to  all  parties  who  are  to  be  held  liable  on  the 
biU,  462 
how  it  must  be  given,  463 
when,  463 

when  deemed  to  be  given,  464 
engagement  by  indorser,  464,  466 
person  signing  bill  otherwise  than  as  drawer  or  acceptor  incurs  the 

liability  of  an  indorser,  464  (o) 
liability  of  persons  indorsing  as  co-sureties,  464  (o) 
engagement  by  drawer,  465 
right  of  action  on  dishonour,  465 
acceptance,  nature  of,  467 
how  made,  467 
by  whom,  467 

general  or  qualified,  467,  468,  469 
may  be  restrained  as  against  the  drawer  by  a  contemporaneous 

written,  but  not  by  an  oral  agreement,  370,  467 
sectcs,  if  subsequent,  370 
presumption  as  to  date  of,  467  (6) 
three  forms  of,  467 
importance  of  nature  of  470 
if  general,  presentment  unnecessary,  470 
varying  from  tenour  of  bill  will  bind  acceptor,  471 
holder  of,  entitled  to  absolute,  471,  472 

failing  which  he  may  treat  the  bill  as  dishonoured,  472 
if  takes  qualified,  should  give  notice  of  qualification,  472 

holder  or  indorser  not  authorising  or  assenting  to,  is  dis- 
charged, 472 
per  procuration,  472,  473 
if  without  authority  fraudulent,  332 
by  agent,  472,  473 
by  partner,  473 
without  authority,  473 
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acceptance  by  partner  in  trading  firm,  473 
by  partner  in  non-trading  firm,  473 
by  director  without  authority,  473  (/t) 
for  honour,  467,  474 
may  be  for  part  only,  474 
for  whose  honour  made,  474 
requisites  of,  474 

must  be  attested  by  notarial  act,  474 
position  of  acceptor  for  honour,  474 
payment  of,  sicjn-a  protest,  474 
effect  of  accepting  bill  payable  at  a  banker's,  475 
no  title  can  be  made  through  forgery,  476 
effect  of  discounting  forged,  495 
doctrine  of  estoppel,  as  against  acceptor  of,  472 
effect  of  signing  blank,  468 

must  be  filled  up  in  reasonable  time  as  against  prior  parties,  4(J8 
not  as  against  holder  in  due  course,  468 
how  discharged,  476,  497,  498 
if  paid  by  acceptor,  476 
by  drawer,  476 
by  indorser,  476 
cancelling  acceptance  of,  476  (z) 
presentment  of,  491 
when  not  discharged  by  payment,  497 
defence  of  payment,  497 
cancellation,  498 
intentional,  498 
unintentional,  498 
no  consideration,  498,  499 

rule  as  to  amis  2yrobandi  in  issue  of,  499 
good  pro  tanto  against  an  immediate  party,  if  for  specific 
ascertained  amount,  500 
material  alteration,  500  ct  seq. 
loss,  503  et  seq. 

at  common  law,  503 
by  statute,  503,  504 
in  action  on  non-negotiable  instrument,  504 
illegality,  504 
fraud,  504 
duress,  504 
drunkenness,  504,  505 
forgery,  505 
who  is  capable  of  incurring  liability  upon,  645  (n) 

how  far  corporations  can,  645  (n) 
liability  of  principal  on  bill  accepted  by  agent,  602 
solicitor  cannot  bind  partner  by  accepting,  635 
signature  by  partner  in  whose  name  business  of  trading  firm  w 

carried  on,  577 
months  in,  are  calendar  months,  450  (r) 
interest  on,  466  (m),  743 

on  dishonour,  466  («) 
measure  of  damages  for  conversion  of,  972 
no  larceny  of,  at  common  law,  1058 

BILL  OF  LADING, 
what  it  is,  505 

shipowner  is  not  estopped  by  signature  of  master  to,  505  [p] 
effect  of,  at  common  law,  506 
rights  of  consignor,  506 
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stoppage  in  transitu,  507 
rights  of  consignee,  507 

of  assignee,  507 
statutory  provisions  as  to,  507 
extrinsic  evidence  admissible  to  prove  allowance  of  discount  on,  583 

BLASPHEMY,  1050  (it) 

not  triable  before  justice  of  the  peace,  1080 

BOARDING-HOUSE  KEEPER, 

liability  of,  for  loss  of  guest's  property,  929 

BOND, 

definition  of,  272 

single,  272 
with  condition,  272 

condition  of,  to  be  strictly  performed,  273  (a) 
relief  against  forfeiture,  273 
will  not  merge  debt  for  rent,  273  {d) 

nor  another  bond,  273  {d) 
will  work  an  estoppel,  276 

a  merger,  273,  274 
discharged  by  payment  before  action  brought,  293,  294 
marriage  brocage,  void,  355 

to  carry  on  ti-ade  according  to  will  of  majority  void,  364 
with  penalty  does  not  bind  infant,  670 
not  assignable  at  common  law,  443 
no  larceny  of,  at  common  law,  1058 

BOROUGH  ENGLISH, 

natiu-e  of  this  custom,  10 

BOUGHT  AND  SOLD  NOTES, 

what  they  are,  418  • 

if  they  agreed  they  formed  a  contract  within  s.  17  of  the  Statute 
of  Fmuds,  418 

if  not,  a  nullity,  41 8 

material  alteration  in  sold  note  without  knowledge  of  seller  pre- 
vented buyer  from  suing  on  the  contract,  418  (c) 

BREACH  OF  PROMISE  OF  MARRIAGE, 
when  action  may  be  brought  for,  112 
infant  may  bring  action  for,  673 
when  can  be  brought  by  or  against  personal  representative,  710  {k) 

BRIBERY, 

vitiates  agreement,  353 

criminal  information  lies  for,  232 

definition  of,  1023 

not  triable  by  justice  of  the  peace,  1080 

BROKER, 

definition  of,  417 

effect  of  signature  of,  417 

may  bind  principals,  417 

might  sign  memorandum  within  s.  17  of  the  Statute  of  Frauds,  417 

duty  of,  412,  417 

cannot  dele^te  his  authority  without  consent,  417  («) 

nor  sue  in  his  own  name  on  a  contract  made  by  him  as  broker,  417  («) 

may  by  local  usage  incur  liability  as  principal,  417  (y) 

evidence  of  usage  admissible  to  fix  with  liability  as  principal,  585 

employer  not  liable  for  assault  by,  793 
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BURNING 

of  dead  body,  when  a  misdemeanour,  989  (<) 

BUYER.    See  Contract  of  Sale  of  Goods. 

BYE-LAWS 

of  corporate  bodies,  317,  318 

CAB-DRIVER, 

liability  of,  for  loss  of  luggage,  930  (c) 
relation  of,  to  proprietor,  930  (c) 

CALENDAR  MONTH, 

how  computed,  580  (/) 

CANAL, 

action  lies  for  drawing  water  from,  without  proof  of  actual  damage, 

liability  of  owner  penning  back  water  of,  904 

may  protect  against  water  of,  as  common  enemy,  904 

CANON  LAW, 

force  of,  20  {I) 

CAPACITY 

to  contract,  how  affected  by  character  of  contracting  party,  595 

et  scq. 
to  commit  crime,  999 

CAPTAIN 

of  ship,  assault  by,  when  justifiable,  785 

CARRIAGE, 

liability  of  owner  of,  796 
of  hirer  of,  797 

CARRIER, 

liability  of,  739,  930  ct  scq. 

of  land-carrier  for  delay  in  conveyance,  739 
in  connection  with  remoteness  of  damage,  738  M 
duty  of,  761 
warranty  by,  769 
liability  of  land-carrier,  930  et  seq. 
four  kinds  of,  930 
who  is  a  common  carrier,  931  (/) 
liability  and  position  of,  at  common  law,  981  et  seq. 
excused  by  act  of  God,  761,  931 

of  king's  enemies,  931 
accident  occasioned  by  inherent  vice  in  thing  carried,  932 
effect  of  notice  to  protect,  932  et  seq. 
felony  by  servant  is  not  necessarily  attributable  to  gross  negligence 

of,  932  (n) 
is  bound  to  carry  according  to  his  profession,  933  (q) 
may  rescind  contract  on  ground  of  fraud,  934 
liability  of,  by  statute,  934  et  scq. 

where  contract  is  to  carry  partly  by  land,  partly  by  sea, 
934  (m) 
obligation  of,  933  {q) 
is  not  always  entitled  to  know  the  nature  of  goods  carried  by  him, 

933  (r) 
must  demand  increased  charge  under  s.  2  of  the  Carriers  Act,  984  (/) 
notice  to  limit  liabilit}',  when  invalidated  by  statutes,  935 
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protected  by  s.  1  of  the  Act  where  chattel  is  lost  or  injured,  936  ip) 
secuSt  where  owner  is  injured  by  refusal  to  take  goods,  936  {p ) 

or  neglect  to  deliver  them,  936  {p ) 
does  not  lose  protection  because  loss  is  temporary,  not  permanent, 

936  [p) 
is  not  made  ordinary  bailee  for  hire  by  the  Carriers  Act,  936 
liability  of,  how  restricted  by  special  contract,  940 
may  be  relieved  by  doctrine  of  contributory  negligence,  941  {T) 
liability  of  railway  company  undertaking  to  carry  beyond  their  own 
line,  942 
of  railway  company  actually  carrjing  goods,  942 
on  through  booking  contract,  942 
whether  goods  were  in  custody  of  railway  company  as  carriers,  943 
when  becomes  a  warehouseman,  943  (s) 
by  land  undertakes  to  deliver  goods,  946 
duty  of,  if  payment  of  carriage  is  refused,  946  (5) 
if  consignee  fails  to  take  delivery,  946  (s) 
may  maintain  an  action  against  a  stranger  who  takes  goods,  948 

CARRIERS  ACT.     See  Carrier. 

what  things  are  within  s.  1  of,  934 

"CARRYING  ON  BUSINESS," 
meaning  of  phrase,  362  (0) 

CASE, 

origin  of  action  on  the,  29,  30 

CASE  OF  NEED, 

referee  in,  453  (Z) 

CATTLE, 

liability  of  owner  for  trespass  by,  877 

CAUSE  OF  ACTION. 

must  be  complete.  111 

may  be  barred  by  doctrine  of  res  judicata,  115 

or  by  express  enactment,  115 
joinder  of  several  in  same  action,  146 
separate  trials  of,  may  be  ordered,  146 
what  may  be  joined  with  action  for  recovery  of  land,  146 

CENTRAL  OFFICE, 

issue  of  writ  from,  127 

CERTIORARI, 

proceedings  by,  202 
writ  of,  224 

CESTUI  QUE  TRUST, 

how  far  trustees  enjoy  the  privilege  of  the  Statutes  of  Limitation 
against,  153  (z) 

CHALLENGE 

to  the  poll  or  array,  178 

to  jury  in  criminal  cases,  1089 

is  a  breach  of  the  peace,  1025 

CHAMBERS, 

powers  of  judge  in,  51,  52 
application  at,  how  made,  53,  54 
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CHAMPERTY, 

what  it  is,  356  {n) 

promise  by  solicitor  not  to  charge  anything  for  costs  is  not,  35«  («) 

CHANCELLOR, 

secession  of,  from  Aula  Regis,  28 

CHANCERY,   HIGH  COURT  OF, 
origin  of,  36 
jurisdiction  of,  transferred  to  High  Court  of  Justice,  37 

CHANGE  OF  PARTIES 

by  marriage,  death,  or  bankruptcy,  effect  of,  124 

CHARTER, 

evidence  to  explain  ancient,  581  (n) 

CHARTER-PARTY, 

imports  a  writing,  368  [a) 

evidence  to  explain,  582 

when  evidence  not  admitted,  582 

meaning  of  words  "as  near  thereto  as  she  may  safely  get"  in, 

583  {p) 
measure  of  damages  in  action  for  breach  of,  722  (/) 

CHATTEL, 

writ  for  delivery  of,  192,  193 

execution  for  delivery  of,  229,  230 

vendor  need  not  point  out  patent  defect  in,  331 

whether  delivery  is  necessary  to  pass  property  in  specific,  399,  403, 

425 
when  property  passes  on  sale  of,  425  et  seq. 
right  of  buyer  to  return  specific,  427  {-) 
gift  of,  inter  vivos,  must  be  by  deed,  399 

or  perfected  by  deliveiy,  399 
may  be  mortgaged  by  parol,  399  (A) 
without  delivery  as  distinguished  from  a  pledge,  399  [h) 
personal  chattels,  what  are,  911 
action  for  recovery  of,  when  maintainable,  913 

for  wrong  done  to,  914 
duties  of  borrower  and  lender  of,  are  correlative,  921  (a) 
who  can  sue  for,  if  wrongfully  taken,  921 
pawnbroker  does  not  warrant  title  of,  924  et  seq. 
interests  in  land,  509 

CHEQUE, 

definition  of,  478 

person  taking  stale,  does  so  at  his  peril,  458  (n) 

duty  and  authority  of  banker  to  pay,  when  determined,  479 

action  against  for  dishonouring,  84 

right  to  satisfy  himself  of  genuineness  of,  84  («),  476  (6) 

if  not  presented  in  time,  common  law  rule,  479 

statutory  rule,  479 
crossed,  479 

generally,  480 

specially,  480 

with  words  "  not  negotiable,"  480 
crossing  is  a  material  part  of,  480 

if  crossed  to  more  than  one  banker,  480  [x) 
protection  to  banker  receiving  payment  of  crossed,  481 

paying  cheque  not  apparently  crossed,  481 
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liability  of  banker  paying  forged,  481,  482 
unless  there  has  been  gross  laches  on  the  part  of  his  customer, 
482  (e) 
duty  of  banker  upon  whom  crossed  cheque  is  drawn,  480 
admissibility  in  evidence  of  post-dated,  479  (o) 
solicitor  has  no  implied  authority  to  bind  his  partner  by  post-dated, 

635 
liability  of  banker  for  dishonouring  married  woman's,  680 

CHIEF  JUSTICIAR, 
oflace  of,  23 
when  it  fell  into  desnetnde,  28 

CHILD, 

meaning  of,  in  Lord  Campbell's  Act,  816  (m) 
an  illegitimate,  is  not  within  the  Act,  816  (?«) 

in  42  &  43  Vict.  c.  49,  1082  (c) 
indictable  offence  for  parent  not  to  feed  helpless,  991 
exposure  of,  when  murder,  1034 

manslaughter,  1034 
person  endeavouring  to  conceal  birth  of,  not  triable  by  justice  of  the 
peace,  1080 

CHOSE  IN  ACTION, 
what  it  is,  443 
if  not  assignable  by  law  merchant  or  statute  cannot  be  made  so  by 

express  contract,  444 
not  transferable,  44 

reason  of  this,  444 

exceptions  to  rule,  445 
transferred  by  death,  bankruptcy,  and  formerly  marriage,  445 
of  Crown  are  assignable,  445 
doctrine  in  equity  as  to  assignment  of,  445,  446 
bills  of  exchange  and  promissory  notes,  447 
at  common  law  husband  could  reduce  wife's,  into  possession,  676 
no  larceny  of,  at  common  law,  1058 

CHURCHWARDEN, 

assault  by,  when  justifiable,  786 

CIRCUITS, 

origin  of,  26 

CIVIL  DEATH, 

marital  relation  severed  by,  700 

CIVIL  LAW, 

how  far  binding,  20 

CIVIL  PROCEEDINGS, 
what  are,  45 

CIVIL  REMEDY, 

when  suspended,  99 

CLAIM.     See  Pleadings. 

indorsement  of,  on  writ,  116,  117,  125 

CLIENT, 

no  privity  between,  and  town  agent  of  solicitor,  316 

CLUB, 

liability  of  member  of,  632,  633 


11 


INDEX. 


1121 


COAL  MINES, 

rights  of  owners  of  adjacent,  82 

COGNOVIT, 

what  it  is,  255  {w) 

COHABITATION, 

past,  no  consideration  for  promise,  365 
bond  for  past,  may  be  good,  366 

COMMENDATORY  EXPRESSIONS 

in  contract  for  sale  of  laud,  332  (/) 

COMMERCIAL  CAUSES,  52 

COMMISSION 

of  judge,  43 

of  justice  of  the  peace,  1079 

evidence  on,  175 

COMMISSIONERS, 

not  personally  liable  on  their  contracts,  616 
liability  of,  for  negligence,  755  {h) 

COMMITMENT 

in  County  Court,  201,  202 
'for  contempt,  202 
under  Debtors  Act,  202 

COMMITTEE  OF  INSPECTION,  659.     Sec  Bakkuitptcy. 

COMMODA  TUM, 

how  defined,  920 

COMMON, 

tresjiass  to,  86 

house  interfering  with  right  of,  may  be  pulled  down,  209,  210 

COMMON  CARRIER.     See  Cakuier. 

delivery  of  goods  to,  may  be  2}rimd  facie  deemed  to  Ix-  delivery  to 

buyer,  433 
contract  with,  which  seller  must  make,  434 
where  goods  delivered  to,  to  be  carried  by  sea,  buyer  to  have  notice 

enabling  him  to  insure,  434 

COMMON  LAW.     See  Lex  non  Scuipta. 
Avhat  it  is,  2  . 

assimilated  to  equity,  38  et  seq. 
extrinsic  evidence  admissible    at,   to  annex  incident  to  wntUn 

contract,  583  et  seq. 

COMMON  PLEAS,  COURT  OF, 

its  origin,  26 

its  former  jurisdiction,  32 

when  it  ceased  to  exist,  33 

COMMON  PLEAS  DIVISION, 
its  origin,  33 
its  jurisdiction,  33,  34 
merged  in  the  Queen's  Bench  Division,  34 

COMMON  SEAL,  643  (A).     See  Couporatiox. 

COMMON  SENSE, 

what  is,  in  law,  21 

COMMON  SERVICE, 
doctrine  of,  807 

B.C.L. 
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COMMONER, 

action  by,  for  trespass,  86 
rights  of,  99 

may  abate  nuisance,  -09,  210 
entry  by,  when  justifiable,  878 

COMPANIES  (MEMORANDUM  OF  ASSOCIATION)  ACT,  651  (d) 

COMPANIES  (WINDING-UP)  ACT,  1890,  957  (s) 

COMPANY.    See  Corporation. 

contracts  for  shares  in,  are  uberrima  fidei,  332 

liability  of  directors  accepting  bill  of  exchange  without  authority. 

473  [k) 
shareholder  in,  cannot  bring  action  of  deceit  against,  624 
how  it  differs  from  a  partnership,  626  {q) 
privity  between  third  person  and,  650  (6) 
implied  powers  of  trading,  to  bon'ow,  651  (/) 
liability  of  persons  concerned  in  projected,  652 
of  promoter  or  director  for  fraud,  652 
winding  up  of,  650  (6),  957  (s) 
alteration  of  memorandum  of  tissociation,  651  (rf) 
fraud  in  connection  with,  952 
foiination  of,  953 
promoter  of,  955 

liability  of  promoter,  &c.,  under  Directors'  Liability  Act,  954,  955 
duty  of  vendor  of  property  to,  956 
action  by  shareholder  against  directors  of,  956 

by  third  person  against,  959 
contribution  to  assets  of,  in  winding  up,  957 
evidence  to  be  adduced,  959 

"  COMPASSING  AND  IMAGINING," 
meaning  of  these  words,  1015  (Z) 

COMPENSATION, 

statutory  rules  as  to,  95,  96 

none  for  noise  or  smoke  of  trains,  96 

COMPOSITION,  656.    See  Bankruptcy. 

COMPROMISE 

of  claim  is  good  consideration  for  a  promise,  313 
prosecution  for  felony,  contract  for,  is  illegal,  355 

COMPULSION 

to  pay,  what  amoimts  to,  306  (n) 

CONCURRENT  ADMINISTRATION  OF  LAW   AND   EQUITY, 
rules  as  to,  39  c/  seq. 
when  rules  of  equity  shall  prevail,  38 

CONCURRENT  WRIT 

of  summons,  what  it  is,  131 

CONDITION 

of  bond  to  be  strictly  performed,  273  (a) 

CONDITION   PRECEDENT, 
arbitration  when,  42,  43 
when  dispensed  with  by  act  of  party,  112 
relief  in  equity  as  to,  294 

CONFESSIONS, 

when  admissible  in  evidence,  1091,  1092 
must  be  voluntary,  1092 
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CONSENT, 

jurisdiction  by,  43 

m  County  Courts,  56 

of  judge  or  attorney-general,  when  necessary  before  action,  115 

is  of  the  essence  of  contract,  248 

how  discovered,  249  (c) 

what  it  implies,  249 

effect  of,  criminally,  1049 

CONSIDERATION, 

unnecessary  in  a  deed,  266,  284 
absence  of,  may  be  proof  of  fraud,  285 

good,  286 

valuable,  286 
importance  of  distinction,  286 
usually  acknowledged  in  a  deed,  288 
feott'ment  to  stranger  without,  its  etlect  in  equity,  287 
by  the  Statute  of  Uses,  287 

a  necessary  ingredient  in  simyde  contract,  311,  395,  396 
Avhen  it  cannot  have  been  gratuitous,  i-equest  will  be  implied,  30 
executed,  when  request  will  be  implied,  305  et  scq. 
will  not  sustain  subsequent  promise,  304 
when  promiser  has  benefited  by,  recjuest  will  be  implied,  305 
moral,  will  not  support  subsequent  promise,  309,  325  ct  scq. 

exception  to  this  rule,  309 
continuing  does  not  need  request,  310 
definition  of,  311 
failure  of,  311 

promise  without,  will  not  support  an  action,  311 
acceptance  of  separate  liability  of  one  of  two  joint  debtcrs  is  good 

for  discharge  of  the  other,  314,  639  {i) 
compromise  of  claim  is  good,  313 
court  will  not  inquire  into  the  adequacy  of,  315 
but  must  not  be  illusory,  315 
where  plaintifi'  is  a  stranger  to,  315 
past  and  executed,  320 
concurrent,  320 
continuing,  310,  311,  321 
executory,  321 
executed,  Avill  only  support  such  jiromise  as  woul  I  be  implied  by 
law,  323 

exception  to  this  rule,  324,  325 
not  affiliating  a  child  is  good,  326  {u) 
if  bad  in  part  is  bad  altogether,  348 
necessary  for  contract  in  restraint  of  trade,  359 
must  be  stated  under  Statute  of  Frauds,  375 

except  in  a  guarantie,  375,  379 
where  it  may  be  supplied  by  parol  evidence,  380 
presumed  in  bill  of  exchange  and  promissory  not?,  498 
presumption,  how  rebutted,  499 

CONSIGNEE, 

rights  of,  507 

by  statute,  507 

CONSIGNOR, 

rights  of,  506 

stoppage  in  transitu  by,  507 

when  right  to  stop  ceases,  507  {d) 

CONSPIRACY, 

how  constituted,  1020  ct  sej. 
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malicious,  to  sue  plaintiff,  843  (6) 

may  be  overt  act  in  treason,  1019  {b) 

two  pei-sons  tried  for,  must  be  both  convicted  or  both  acquitted, 

1020  (rf) 
eftect  of  avenuent  of,  in  civil  action,  1020  {d) 
agi-eement  of  members  of  parliament  to  defame  plaintiff  in  the 

House  is  not,  1022 
to  do  that  which  if  done  by  one  would  not  be   a  crime  may  be 

ciiminal,  1022 
when  cognizable  by  justice  of  the  peace,  lOSO 

CONSTABLE, 

demand  for  warrant  of,  before  action,  116 
may  arrest  on  bare  suspicion,  826 
powers  of,  828 

liability  of,  iii  action  for  false  imprisonment,  829 
protected  by  warrant  of  court  of  competent  authoritv,  829 
by  statute,  829 

CONSTRUCTIVE  DELIVERY,  408.     Sec  Delivkrt. 

CONSTRUCTIVE   KNOWLEDGE, 

may  supply  place  of  actual,  by  statute,  987 

CONSTRUCTIVE  POSSESSION,  914,  1059.     Sec  Possession. 

CONSTRUCTIVE  TREASON,  1018.     Sec  Tke.\sox. 

CONSULAR  COURT 

of  Constantinople,  judgment  in,  261  (j) 

CONTEMPT, 

judge  of  County  Court  can  commit  for,  202 

CONTENTIOUS  ENJOYMENT, 

will  not  confer  a  right  under  the  Prescription  Act,  896  («) 

CONTINUING  CONSIDERATION,  310,  311,  321.    Sec  Co.nsidekatiov. 

CONTRACT.  See  Cokpokatiox,  Ixfaxt,  Makuied  Womax,  Luxatu-, 
Intoxication,  Duke.ss,  Alien,  Exeuutou,  Principal  and 
Agent,  Statute  of  Fkaids,  Coxtiiact  of  S.ale  of  Goods, 
Landlord  axd  Texaxt,  etc. 

whether  plaintiff  should  sne  on,  or  in  tort,  67  {l>),  771,  772 

mere  breach  of,  is  injuria,  72 

actionable  to  induce  third  ivirty  to  break,  91  et  seq. 

when  liability  for  bi-each  accrue.s,  112 

rescission  of,  114,  349 

action  by  or  against  personal  representatives  for  breach  of,  121  el  i,eq. 

effect  of  bare  denial  of,  in  pleading,  141,  142 

simple,  when  barred  by  Statute  of  Limitations,  156 

definition  of,  244 

executory,  245 

executed,  245 

express,  245 

right  of  action  may  be  founded  on  executed  or  executory,  245 

implied,  246  et  seq. 

in  letting  furnished  house,  248 

in  pre[»uring  specifications,  248 

on  what  founded,  248 

consent  is  of  the  essence  of,  248 

legislative  prohibitions  against,  249 
incai>acity  to  contract,  249,  250 

operation  of  lex  feci  on,  251 

obligatory  force  of,  whence  derived,  252  et  acq. 
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obligatoiy  force  of,  how  discharged,  255 

classes  of.  255,  256 
of  record,  256  ct  seq. 
its  characteristics,  256 
works  a  merger,  256,  273  ct  scq. 

practical  importance  of,  258 

an  estoppel,  260,  276  et  seq. 
judgment,  is  a  consensual  contract,  262 
constituted  by  statute,  263 
hy  specialty,  255,  263 

unilateral  or  inter  partes,  263 

characteristics  of,  264,  273,  395 

signing,  whether  necessary,  264 

delivery,  264 

coA'enants,  267  ct  seq. 

construction  of,  268 

bond,  272 

illegality  may  be  pleaded,  276  et  seq. 

needs  no  consideration,  284 

binds  heir,  289 
devisee,  289 

how  discharged,  290 
simple,  256,  296,  395,  396 

analysis  of,  302 
founded  on  moral  obligation  void,  309 
in  fraud  of  creditors  is  void,  280 
terms  of,  must  be  definitely  settled,  297 
acceptance  by  letter,  299,  300 

communication  of,  298  (a) 
revocation,  299 
reciprocity  of  assent  in,  300 
mutuality,  300 
of  infant  voidable  at  his  election,  301 

binding  on  other  party,  301 
ratification  of,  305 
need  of  privity,  312  c<  seq. 
who  cannot  contract,  322 
eflect  of  fraud  on,  327  et  seq. 
procured  by  fraud  can  be  ratified,  328  (c),  329 
voidable  only,  not  void,  328  (e),  329 
for  shares  in  companies  is  uherriniK  fidci,  332 
for  sale  of  lands  avoided  by  misdescription,  332 
of  marine  insurance,  331 
of  fire  insurance,  331 
of  life  insurance,  332 
contracts  uberrimcc  fidci,  331 

illegal,  346  ct  scq. 

by  specialty  are  void,  346 

simple,  are  void,  346  ..  .- 

in  violation  of  the  law,  no  action  can  be  brought  upon,  .347 
illegal  quoad  promise,  348 

quoad  consideration,  348 
simoniacal,  348  (q) 

test  as  to  legality  of,  352  ^      ,    ,  „„,  ori 

illegal,  to  import  goods  contraband  of  ^'j,  361 

°      to  indemnify  for  publication  of  libel  351 
void  as  opposed  to  public  policy,  3oJ  ct  scq. 

::t^!tu^t^e  of  time,  or  are  indecent,  or  annoy 

others,  354 
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illegal,  to  compromise  prosecution  for  felony,  355 
in  restraint  of  trade,  356  ct  scq. 
against  alienation  of  land.  355 
for  fraudulent  preference  in  bankruptcy,  356 
not  to  many,  355 
marriage  brocage  bonds,  355 

in  contemplation  of  future  separation  of  man  and  wife,  355 
sfcM*  of  immediate  separation ,  355  (h) 
arising  out  of  gambling  transactions,  356  {n) 
to  indemnify  bail,  355  (i) 
for  sale  of  offices,  356  [n) 
cham.perty,  maintenance,  356  {n) 
immoral,  what  they  are,  365 
parol,  what  it  is,  369 
no  third  class  in  writing,  368 
if  not  specialty,  is  parol,  369 
written,  more  weighty  than  oral,  369 
evidence  inadmissible  to  vary  wiitten,  369 

unless  in  case  of  fraud,  369 
may  be  waived  or  varied  orally  before  breach,  370 
when  required  to  be  in  writing  by  statute,  372,  373 
concerning  land  under  s.  4  of  the  Statute  of  Frauds,  385  et  scq. 
of  sale,  what,  402 

of  dninken  man  voidable,  not  void,  505  {m) 

rules    of   interpretation  and  evidence    in    case  of   written,    572 
et  seq. 

two  classes  of  rules,  572  et  seq. 
ambiguity  patent  or  latent  in,  574  et  seq.     See  Ambiguity. 
oral  matter  cannot  vary  written,  573 

nor  previous  written  agi-eement  vary  deed,  574 
evidence  admissible  to  identify  subject-matter,  676 
parties,  577 
to  charge  principal  on  contract  signed  by  agent,  577 

but  not  to  discharge  agent,  577 
to  explain  mercantile  terms,  578  ct  seq. 
to  prove  allowance  of  discount,  583 
to  annex  incident,  by  usage  of  trade,  583  et  seq. 
by  custom  of  country,  584 
by  common  law   583 

by  reasonable  laws  and  usages  of  the  Stock 
Exchange,  585 
to  explain  words  ajjparently  unambiguous,  587 
when  terms  have  both  popular  and  technical  meanings,  579 
proWnce  of  court,  579,  588 

of  jury,  579,  580,  588  ct  seq. 
where  contract  evidenced  i^rtly  by  uniting,  partly  by  conduct, 

•juestion  for  jurj',  580  (g) 
where  terms  of  science  or  art  occur,  581 
where  in  foreign  language,  581 
where  mercantile  terms  used,  581 
evidence  to  contradict  written,  inadmissible,  586 
plaintitf  must  produce  intelligible,  592,  593 
rules  for  exposition  of  written,  593,  594 
with  mercantile  persons,  595  et  scq. 
of  infant,  667  et  seq. 

could  not  )x-  at  comniun  law  between  man  and  wife,  675 
of  married  woman,  675  ct  seq. 

meaning  of,  in  Married  Women's  Property  Act,  1882,  682  (/) 
of  lunatic,  700 
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of  (Ininken  man,  704 

of  person  under  duress,  705 

of  alien,  707 

of  outlaw  or  felon,  707 

measure  of  damages  for  breach  of,  717  ct  ncn. 

importance  of  a  knowledge  of,  744 

limiting  effect  of  the  Railway  and  Canal  Traffic  Act.  938  a  »» 

when  unreasonable,  940 
special,  prior  to  Act,  941,  942 
statutory  restrictions,  941,  942 
to  restiict  carrier's  liability,  941 
special,  what  will  amount  to,  941  (t) 
how  differs  from  tort,  982 
illegal,  not  necessaiily  criminal,  989 

CONTRACT  OF  SALE  OF  GOODS. 

the  Sale  of  Goods  Act,  1893,  has  codified  the  law  relating  to  40'i 

defined,  402 

formation  of  the  contract,  402 

"goods,"  meaning  of,  within  Act,  402,  403 

"specific,"  "unascertained,"  and  " future  "  goods,  403 

"sale,"  "agreement  to  sell,"  distinguished,  403 

the  property  in  the  goods  may  pass  by  the  contract,  403 

capacity  to  buy  and  sell,  403 

"  necessaries  "  sold  and  delivered  to  an  infant,  403 

formalities  of  the  contract,  404 

the  Statute  of  Frauds,  s.  17,  404 

object  of  the  Statute  of  Fr.auds,  404  (?•) 

Lord  Tenterden's  Act,  405 

effect  of  s.  4  and  s.  17  of  the  Statute  of  Frauds,  405,  406 

s.  4  of  the  Sale  of  Goods  Act,  1893,  406 

reqiiisites  that  must  be  complied  with   where  goods  are  of  the 

value  of  10/.  or  upwards,  407 
actual  receipt  within  the  section,  408 
constructive  receipt,  408 

acceptance  of  goods,  meaning  of,  within  section,  408  et  seq. 
part  performance  of  the  contract,  412 
part  payment,  411 
earnest,  what,  411 
note  or  memorandum  \nthin  the  section,  412 
alteration  by  verbal  agreement  of  contract  in  writing  .satisfying 

Statute  of  Frauds,  413,  418,  419 
agent  may  sign  note  or  memorandum  witliin  section,  414 
auctioneer,  how  far  agent,  414,  415 
broker,  how  far  agent,  416 

duty  and  practice  of  stock  and  share  brokers,  417 
bought  and  sold  notes,  418 
subject  matter  of  the  contract,  419 

impossibility  of  perfonnance  by  reason  of  goods  ]ieri:ihing,  420 
price  may  be  fixed  by  contract  or  othenvise,  420 
omission  to  fix  price  does  not  necessarily  invalidate  the  contract,  420 
price  may  be  left  to  be  fixed  by  valuation  of  a  third  party,  421 
conditions  and  warranties,  421  et  seq.  , 

rights  of  aggrieved  party  according  as  breach  is    of  condition  or 

warranty,  421 
provisions  of  the  Act  as  to  conditions  and  warranties,  422 
warranties  and  conditions  implied,  423  et  seq. 
implied  condition  on  sale  by  description.  423 

as  to  quality  or  fitness  for  particular  purpose,  424 
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implied  condition  that  the  goods  are  of  merchantable  quality,  424 

in  sale  by  sample,  424,  425 
transfer  of  property,  425 

where  the  goods  are  unascertained,  425 

where  the  goods  are  specific,  dej>endent  upon  intention  of  the 
parties,  425 
niles  for  ascertaining  the  intention  of  the  parties,  425  ct  seq. 
goods  delivered  on  approval  or  on  sale  or  return,  427 
the  seller  may  resei-ve  right  of  disposal,  and  so  property  not  pass,  428 
transfer  of  risk,  428 
transfer  of  title,  429 

general  rule  of  law,  no  one  can  transfer  a  better  title  than  he  has,  429 
exceptions  to  the  rale,  429 

where  goods  are  sold  in  market  overt,  429 

where  seller  has  avoidable  title  not  avoided  at  time  of 

sale,  429 
where  the  goods  have  been  stolen,  and  the  offender  is 

prosecuted  to  conviction,  430 
the  seller  continuing  in  possession,  person  receiving  in 

good  faith  and  without  notice,  430 
the    buyer    in    possession   with   seller's  consent,    person 

receiving  in  good  faitli  and  without  notice  of  lien,  431 
ss.  8  and  9  of  the  Factors  Act,  1889,  430  (»i),  431  (o) 
effects  of  WTits  of  execution  in  England  and  Ireland,  431 
performance  of  the  contract,  432 

duties  of  buyer  and  seller,  432  ' 

delivery,  rules  as  to,  432  et  seq. 

acceptance,  when  is  the  buyer  deemed  to  have  accepted  ?  434 
buyer's  liability  for  neglect  or  refusal  to  take  delivery,  435 
unpaid  seller's  rights  against  the  goods,  435 
who  is  an  unpaid  seller  within  the  Act,  435 
unpaid  seller's  lien,  436 
unpaid  seller  loses  lien  in  certain  cases,  436 
stoppage  in  transitu,  436 

duration  of  the  transit,  437 
exercise  of  right,  method  of,  438 
re-sale  by  buyer  or  seller,  438 
rescission  of  contract  by  exercise  of  lien  or  right  to  stoppage  m 

transitu,  in  certain  cases,  439 
breach  of  contract,  actions  for,  439 
seller's  remedies,  439 

damages,  measure  of,  440  ^j 

buyer's  remedies,  440  ij*-" 

breach  of  warranty,  remedy  for,  440  •' 

damages,  measure  of,  for  breach  of  warranty,  441 
auction  sales,  441 

CONTRACTOK, 

liability  of,  for  tort  of  workmen,  794  [k) 

CONTRIBUTION, 

right  of,  l)etween  joint  contractors,  307 

CONTRIBUTORY  NEGLIGENCE,  787.     See  Negligexce. 

])leadable  by  employer  under  the  Employera'  Liability  Act,1880,  815 

CONVEYANCE 

of  lessor's  whole  interest  is  an  assignment,  509 

executed  by  lunatic,  whether  void  in  absence  of  notice  or  fraud,  701  (r) 

CONVEYANCING  ACT.  295,  517,  524,  559,  564 
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CONVICT, 

leases  by  and  to,  513,  515 
COPYRIGHT, 

infringement  of,  is  actionable,  85 

whether  it  exists  at  common  law,  748 

musical  and  dramatic,  748  (?i) 
CORONER, 

committal  of  prisoner  by,  1086 
power  to  accept  bail,  1086  (:) 

CORPORATION, 

how  interrogated,  164,  165 

leasing  powers  of,  516 

how  regulated,  493,  516 

may  be  lessees,  516 

must  in  general  contract  by  deed,  399,  642 

exceptions  to  this  rule,  644  et  seq. 
not  to  be  extended  to  executory  contmcts,  647  {q) 
equitable  doctrine  as  to  part  performance  of  contract  not  applicable,  650 
delivery  of  deed  by,  unnecessary,  264  (?t),  643  (y) 
municipal,  644 
ecclesiastical,  644 

capacities  and  incai)acities  of,  643  (A) 
common  seal  of,  264  {i),  643  {h) 
want  of  mutuality  in  contracts  with,  301  [ij) 
trading,  how  established,  650 

orficers  appointed  to  contract  for,  650 

doctrine  of  ultra  vires  as  applied  to,  651,  652 
what  able  to  accept  negotiable  instruments,  645  («) 
not  bound  by  parol  order  of  agent  appointed  under  seal,  649  {/) 
must  employ  solicitor  under  seal,  643 

or  railway  contractor,  643 
may  sue  or  be  sued  for  lil)el,  793  [h) 
liable  for  fraud  or  misfeasance  of  servant,  793  {h) 
whether  action  for  malicious  prosecution  will  lie  against,  839  {I) 

CORPOREAL  HEREDITAMENT, 

lies  in  grant  as  well  as  in  liveiy,  399  (c) 

CORPSE 

not  the  subject  of  property,  1058 
burning,  when  a  misdemeanour,  989  [t) 

CORPUS  DELICTI, 

what  in  treason,  1015 
CORRUPT  AND  ILLEGAL  PRACTICES  PREVENTION  ACT,  1S95, 
1056 

COSTS, 

when  they  follow  the  event,  181 

when  ai'e  in  discretion  of  court,  181 

right  of  unsuccessful  defendant  to,  118  (d) 

given  as  punishment,  46  [r) 

in  County  Courts,  201 

execution  for  recovery  of,  201 

incurred  by  married  woman,  payment  of  out  of  separate  e»Ute 

subject  to  restraint,  683  (c) 
why  given,  717(6)  i     .    i  r    i     -«iir-\ 

incuned  in  defending  action  resulting  from  another  s  default,  j3«  l») 
of  improvidently  defending  action  not  recoverable  as  .laraages, « 40  ^«  J 

COUNSEL.     See  Bakristek. 
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COUNTERCLAIM  AND  SET-OFF, 

unliquidated,  in  County  Court,  61  (z),  69 
nature  of,  150 

separate  against  separate  plaintiffs,  151 
against  plaintiff  suing  in  jiersonal  character,  151 
need  not  equal  plaintiff's  claim,  151 
what  may  be  set  up  as,  159 
may  be  excluded,  159 

may  be  proceeded  with  though  plaintiff's  action  is  stayed,  159 
against  third  party,  together  vnth  plaintiff,  162 
in  County  Court,  199 
of  landlord,  570 

none  by  purchaser  of  stolen  beasts  in  market  overt  for  cost  of  their 
keep,  913  (r) 

COUNTERMAND 

of  payment  of  cheque  determines  banker's  authority,  479 

COUNTY  COURT.     Sec  Shire  Coukt. 
ordinary  jurisdiction  of,  56  ct  seq. 
distinct  from  old  Count}'  Covut,  56  (y) 
compulsory  removal  of  case  to,  56 
where  has  no  jurisdiction,  56     " 
jurisiliction  of,  in  contract,  57 
splitting  demands  not  allowed,  58 
abandoning  excess  allowed,  58 

must  be  made  on  pai-ticulars  of  demand,  58  (o) 
effect  of  so  doing,  60 
when  ad\'isable,  60 
actions  when  sent  to,  from  sujwrior  courts,  61,  65 
unliquidated  counterclaim  in,  61  (;),  69 
consequences  of  wrongly  suing  in  superior  court,  66 
jurisdiction  by  consent,  61 
cases  excluded  from  jurisdiction  of,  61,  62 
jurisdiction  of,  in  ejectment,  62 

when  title  to  realty  comes  into  question,  63 

incidentally  raised,  64 
in  replevin,  64  (q),  66 
in  tort,  61 
si»fccial  statutory  jurisdiction,  68  (/) 
over  partnership  accounts,  67 

distributive  share  of  i>ersonalty  under  intestacy,  67 
legacies.  67 

etjuitable  relief.  68,  68  (k) 
interpleader,  68 

wrongful  possession  by  tenant,  68 
count«'rclaim,  68,  69 
AJniiralty,  68 
bankniptcy,  68 
renanly  by  ]trohibition  when  jurisdiction  wrongly  assumed  by,  63  (i) 
it-nioval  of  case  to  High  Court,  69 

costs  of  plaintiff,  66 
practice,  how  constituted,  196 
action,  liow  commenced,  196 
summons  to  appear,  197 
service  of  summons,  197 
Jjcrsonal,  when  dispensed  with,  197,  198 
plaint,  where  entered,  196 

particulars  of  demand  must  be  annexed  to  summons,  197 
<afault  summons,  197 
summons  not  in  ordinary  form,  198 
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notice  of  iutention  to  defend,  197,  198 

counterclaim,  199 
special  defences,  198 
course  of  pleading,  198 
notice  of  certain  defences,  198 

interrogatories,  199 
inspection  and  discover}-,  199 
trial  in,  199 
assessors,  199 
duties  of  registrar,  200 

judge,  199  et  seq. 
jury,  when  summoned,  199 

default  of  appearance,  200 
costs,  201 

summons  to  witness,  200  (j/) 
execution  for  recovery  of  costs,  201 
judgment,  how  enforced,  201 
conmiitment  of  debtor,  201 

for  contempt,  202 
injunction  against  nuisance,  201 
new  trial,  202 
certiorari,  202 
apjieal  to  superior  court,  203 

in  action  of  contract  or  tort,  203 

where  title  to  hereditament  in  question,  203 
of  replevin,  203 
note  by  judge,  204 

COUET.     Sec  CoxTiiACT,  Evidexck,  Judge. 
summary  jurisdiction  of,  46 
must  decide  if  any  extrinsic  e^'idence  is  admissible  to  explain  written 

contract,  579 
generally  must  construe  written  instrument,  579,  588 
exceptions  to  this  rule,  588,  589 

COURT  OF  APPEAL, 

is  a  superior  court  of  record,  34 

how  constituted,  34 

its  jurisdiction,  34,  35 

law  and  equity  concurrently  administered  by,  37 

sittings  of,  48 

powers  of  single  judge  of,  49 

application  to,  by  motion,  49  (/) 

appeal  to,  186  et  seq. 

its  ettect,  187 
powers  of>  188 
evidence  before,  188  (c) 

appeal  lies  to,  against  order  striking  solicitor  off  the  rolU,  213  (r) 
appeal  to,  in  habeas  corpus,  237 
in  criminal  cases,  1096 

COVENANT.     Sec  Landlokd  axd  Tekant. 
definition  of,  267  (d) 
executed  and  executor}',  267  (c) 
recital  in  deed  may  amount  to,  267  (/) 
could  not  be  between  husband  and  wife,  676 
what  amounts  to  breach  of,  for  right  to  convey,  720  ('/) 
damages  for  breach  of,  to  repair,  730 

COVENANTS.     Sec  Laxdloud  and  Texaxt. 
in  deeds,  what  they  are,  267 
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no  special  words  needed  to  create,  267 

how  constraed,  268,  526,  534 

independent,  268 

dependent,  268 

concurrent,  269 

real,  269 

personal,  269 

collateral,  269 

in  gross,  270 

running  \vith  the  land,  270,  557 

are  assignable,  445 

express,  271 

implied,  271 

for  <|uiet  enjoyment,  524 

by  Conveyancing  Act,  1881,  272 

action  on,  569 

COVERTURE,  675  et  scq.     Sec  Maerted  Woman. 

whether  a  disability  under  the  Prescription  Act,  901  (r) 
notice  of,  as  defence  in  County  Court,  198 

CREDIT, 

sale  of  goods  upon,  426 

CREDITORS, 

contract  in  fraud  of,  void,  284 

CRIME.     See  Ckimixal  Law. 
meaning  of  word,  988 
what  it  is,  990  el  scq. 
need  not  be  malum  in  se,  989 
test  of  whether  act  is,  988 
how  distinguished  from  tort,  983  ct  scq.,  990,  991  /' 

CRIJIINAL  APPEALS,  1096.     Sec  CiiowN  Case.s  Reseiiveu.      V 

CRIMINAL  CONVERSATION, 

action  for,  not  now  maintainable,  967  (c) 

CRIMINAL  INFORMATION,  230.     Sec  Infokmatiox. 

CRIMINAL  LAW.     Sec  Homicide,  Larceny,  Murder,  etc. 
importance  of  a  knowledge  of,  986 
ignorance  no  excuse  for  infriuging,  986 
speaks  imperatively,  986 
cannot  be  disobeyed  at  discretion,  987 
what  are  crimes,  989,  990 
when  indictment  will  lie,  991 

indictable  offences,  991,  992 
meaning  of  "intention  "  in,  992  ct  scq. 

onus  of  proving,  993,  994 

liow  provable,  996 
?/u;>w  tea,  when  essential,  994 
when  mind  at  fault  actively,  994,  995 
pas.sively,  994,  995 
malice,  what,  994 

immaterial  whether  act  done  directly  or  indirectly,  995 
iwssession  of  obscene  prints  not  an  indictable  offence,  998 
liccuit,  if  procured  with  intent  to  publish,  998 
mere  intention  not  an  offence  without  overt  act,  997 
liow  distinguished  from  attempt,  997 
Koliiiiation  is  an  act,  998 
attempt  may  be  indictable,  998 

to  commit  suicide  is,  998  {q) 
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crime  by  mistake  indictable,  i*99 

party  must  be  free  ageut,  1000 

exemption  of  infant,  limatic,  feme  covert,  under  duresa,  1000  et  Mq. 

for  accident,  1000 
homicide  bj'  misadventure,  1000 
in  course  of  duty,  1000 
position  of  lunatic,  1001  ct  seq.,  1006 
meaning  of  non  com2)Os  metdis  in,  1002 
rules  in  McNaghten's  case,  1002  et  seq. 
as  to  insane  delusions,  1003  el  seq. 
onus  of  proof  of  insanity  on  prisoner,  1006 
position  of  drunken  man,  1007  ct  seq. 
of  infant  under  seven,  1009 

under  fourteen,  1009 
in  trial  for  rape,  1010 
in  non-capital  offences,  1010 
not  liable  for  nonfeasance,  1010 
exceptions  to  rale,  1010 
duress,  when  an  excuse,  1011 
high  treason,  what,  1012 
allegiance,  natural  and  local,  1012 
duty  of  friendly  alien,  1012 

of  unfriendly,  1013 
allegiance,  to  whom  due,  1013 

and  protection  reciprocal,  1013 
Statute  of  Treasons,  1013  ct  seq. 
in  treason  intention  is  the  crime,  1015 

but  must  be  proved  by  overt  act,  1015 
overt  act,  what,  1016  et  seq. 
constnictive  treason,  1018 

offences  against  the  state  and  public  safety,  1019  el  seq. 
seducing  subjects  from  allegiance,  1020 
raising  troops  without  authority,  1020 
seditious  meetings,  1020 
libel,  1020 
conspiracy,  1020 
misprisions,  1020 
contempts,  1020 
blasphemous  publications,  1020 
offences  against  executive  power,  1023  e<  seq. 

against  administration  of  public  justice,  .0J4 
by  judicial  officers,  1024 
by  private  persons,  1024,  1025 
escapes,  1024 
perjury,  1025 
against  public  peace,  1025  et  seq. 
riots,  1025,  1026 
routs,  1025,  1026 
unlawful  assemblies,  1025,  102b 
forcible  entries,  1025,  1026 


S  toMmedy  private  nni^,ces  not  within  Statute 


of  Treasons,  1026 
forcible  entry  indictable,  1029 
mere  trespass  to  land  is  not,  10^» 
assault  and  battery,  1029 
against  public  revenue  and  trade,  H'-J 
°  smuggling,  1029 
fraudulent  bankruptcy,  102i» 
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offences  against  public  morals,  health,  police,  1029 
biganij-,  1029 
breach  of  game  laws,  1029 
nuisance,  1029,  1030 
offences  against  individuals,  1032  et  seq. 
liomicide,  degrees  of,  1032 
murder,  1032 
manslaughter,  1032 
excusable,  1032 
justifiable,  1032 
murder  distinguished  from  manslaughter,  1033 
exposure  of  child,  1034 
neglect  of  pereon  in  care  of  prisoner,  1034 
homicide  presumed  to  be  malicious,  3035 
yirovince  of  judge  and  jury  in  determining  whether  homicide  be 

nmrder,  1035 
distinction  between  culpable,  excusable,  and  justifiable  homicide, 

1036 
homicide  on  provocation  cannot  be  reduced  below  manslaughter,  1038 
struggles,  1039 
l)rize-fights,  1039  {n) 

liabilitj'  of  persons  present  at,  1039  [n) 
homicide  by  unuue  correction,  1040 
by  negligence,  1040  ct  seq. 

to  amount  to  manslaughter  must  be  jjersonal,  1042 
sccus,  of  trustees  not  repairing  roads,  1042 
of  medical  practitioner,  1042  / 

general  doctrine  as  to,  1042 
in  resisting  officer,  1043 

in  consequence  of  unlawful  assembly,  1043  \ 

by  officer  may  be  murder  or  manslaughter,  1044   V_ 

secus,  if  person  killed  be  a  felon,  1044 
in  recapturing  slaver,  1045 
when  justifiable,  1045,  1046 

not  of  mere  trespasser,  1046 
w^hen  excusable,  1046 

in  self-defence,  1047 
no  forfeiture  for,  without  felony,  1048 
murder  involves  felonious  homicide,  1048 
assaults,  1048 

aggravated  and  common,  1048 
battei-y,  1049 

accessory  after  fact,  who  is,  1048  (e) 
libel,  1050  ct  seq. 

blasphemous,  1050  (tc) 

duty  of  judge  and  juiy  in  libel  cases,  1050,  1051 
Fox's  Libel  Act,  1051 
Lord  Campbell's  Act,  1052 
criminal  information  for,  1055 
threatening  to  ])ublish  libel,  1055 
Newsi>apers  Libel  and  Registration  Act,  1055 
Conupt  and  Illegal  Practices  Prevention  Act,  1895,  1056 
simple  larceny,  1057  ct  acq. 

of  what  it  cannot  Iw  committed  at  common  law,  1057,  1058 

property  of  chattel  must  be  in  owner,  1059 

chattel  must  have  been  in  actual  or  constructive  ]>ossession, 

1059 
none  when  property  originally  obtained  la>vfully,  1060 
trespass  included  in  felony,  1061 
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simple  larceny — con. 

conversion  by  bailee  not  larceny  at  commou  law,  1061,  10<I2 
unless  broke  bulk,  1062 
secus,  by  statute,  1062 
what  amounts  to  a  *'  taking  "  in,  1062  et  seq. 
when  goods  obtained  in  pursuance  of  a  contract,  1063 
taking  must  have  been  animo  furaiuli,  1064 
appropriation  of  lost  goods,  1065  ct  scq. 
doctrine  of  relation  in,  1068 
ingredients  to  support  indictment  for,  1069 
asportation,  what,  1069 

may  be  by  innocent  agent,  1070 
receiving  stolen  goods,  1070 
obtaining  money  by  false  pretences,  1071  ct  scq. 

pretence  must  be  of  facts,  1072 
embezzlement,  1073 
larceny  from  the  person,  1074 
robbery,  1074 

Director  of  Public  Prosecutions,  1076 
his  duties  and  powers,  1076,  1077 

transferred  to  solicitor  to  Treasury,  1078 
justice  of  peace,  powers  of,  1079  et  scq. 
as  criminal  judge,  1079,  1080 
restrictions  on,  1079,  1080 
summary  jurisidiction  of,  1081  et  seq. 
committal  of  otfendei-s  by  magistrate,  1085 
by  coroner,  1086 
by  order  of  Privy  Council  or  Secretary  of 

State,  1086 
on  information  by  attorney-general  or  MaJtter 
of  Crown  Office,  1086 
grand  jury,  presentment  by,  1086 

bill  preferred  to,  by  private  person,  1086 
indictment.  1086 

form  of,  1087,  1088 
arraignment,  1088 
plea,  1088 
demurrer,  1089  («) 

when  prisoner  will  not  plead,  1089  (at) 
swearing  the  jury,  1089 
challenge  to,  1089 
giving  prisoner  in  charge  to,  1089 
case  for  the  Crown,  1090 
rules  of  evidence  to  be  obserX'ed,  1090  el  scq. 
dying  declarations,  when  admissible,  1092 
confessions,  1091 

must  be  voluntary,  1092 
evidence  generally  given  vivd  voce  on  oath,  10».i 

i.,,TZ?^Z£^f^'f<.  IS,  c^e,  and  hi.  di«««.«:«il.  uo. 

be  reviewed,  1095  (u) 
case  for  the  defence,  1093 
reception  of  prisoner's  statement,  1094 
verdict,  1095 

iudgment,  1095  ■,  ,  r    ^  ■     -inan 

indfctment,  demurrer  to  formal  defect  m,  10»5 

amendment  of,  1095 
motion  in  arrest  of  judgment,  1095 
writ  of  error,  1095 
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Court  of  Crown  Cases  Reserved,  1096 

no  appeal  to  Court  of  Appeal,  save  for  error  ou  the  record,  1096 

paixion,  absolute,  1096 

conditional,  1097 
forfeiture  abolished,  1097 
administrator  of  convicts'  property,  1097 
curator,  1097 

CRIMINAL  LUNATIC,  1001.     Sec  Ciumixal  Lam. 

CRIMINAL  OFFENDERS, 
extratUtion  of,  45  (ja) 

CRIMINAL  PROCEEDINGS, 
what  are,  45 
between  husband  and  wife,  687,  688 

CRITICISMS, 

fair,  net  actionable,  74 

CROPS, 

annexed  to  land,  388 

growinjr,  go  to  executor,  388 

were  regarded  as  ^vithin  s.  1 7  of  the  Statute  of  Frauds,  389 

not  within  s.  4,  389 

whether  are  personal  chattels  within  the  Bills  of  Sale  Act,  388  (//) 

whether  "goods"  within  the  Sale  of  Goods  Act,  1893,  403 

right  of  tenant  to,  527 

when  distrainable,  553  ' 

CROSSED  CHEQUE,  479.    5ec  Cheque. 

CROSSING,  480.     See  Cheque. 

CRO^VN, 

prerogative  of,  not  affected  by  the  Judicature  Acts,  33 

L-anuot  grant  dignity  unknown  to  law,  8  {m) 

jurisdiction  of,  ou  high  seas,  45  {p) 

ratification  of  trespass  by,  103,  804 

mandamus  will  not  issue  to,  215  (z) 

choses  in  action  of,  transferable,  445 

leasuig  powers  of,  516 

servant  of,  contracting  officially,  not  personally  liable,  615 

mandamiis  will  not  issue  to,  215  (z) 
bankrupt  debtor  to,  not  released  by  order  of  discharge,  662 
is  the  fountain  of  mercy,  1096 
]>ardon  by,  is  pleadable  to  indictment,  1089  {u) 

CROWN  CASES  RESERVED, 
court  of,  1096 

CURATOR 

of  property  of  convict,  1097 

CUi:lA  REGIS,  23.     See  Aula  Regis. 

CUSTOM, 

loss  of,  is  purely  personal  right  of  action,  96  {z) 

CUSTOMARY  LAW,  7.    See  Lex  Non  Scripta. 

CUSTOMARY  RIGHT 

to  water  from  spout,  88 

CUSTOMER,  474.     Sec  Bankeu. 
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CUSTOMS.    See  Contuact,  Evidence 
general  or  particular,  7 
manorial,  10 

particular  or  local,  10,  11 
evidence  of  enjoyment  of,  11 
must  be  continued,  12 
peaceable,  12 
reasonable,  13,  14 
certain,  14 — 16 
compulsory,  17 
consistent,  17 
interpretation  of,  18 

of  the  country,  18,  525 
mercantile,  18  (</) 
of  London,  how  certified,  19  {g) 
of  trade  may  annex  incident  to  written  contract,  533 
of  country,  584 

DAMAGE, 

when  natural  and  probable  consequence  of  act,  94 
remoteness  of,  91,  94  («),  980 
principles  as  to,  same  in  contract  and  tort,  735  (gr) 
when  too  remote,  734  et  seq. 
rules  as  to,  736 

liability  of  carrier  in  connection  with  remoteness  of,  788  (g) 
proof  of  special,  in  action  for  slander,  when  not  necessary,  861,  862 
prospective,  recoverable  in  action  of  tort,  971 
consequential,  when  recoverable,  980 

remoteness  of,  in  consequence  of  delay  on  part  of  railway  company, 
981  (o) 

DAMAGE  FEASANT, 

distress,  when  allowed,  877 

DAMAGES 

in  contract  for  sale  of  goods,  measure  of,  440 

for  breach  of  warranty  in,  measure  of,  441 
in  contract,  meaning  of  term,  717 

nominal,  recoverable  for  violation  of  right,  89 

nominal,  718 

general,  718 

special,  718 
measure  of,  718 
intention  generally  irrelevant  in  contract,  718 

secus,  in  tort,  719 
in  breach  of  promise  of  marriage,  720 
nominal,  when  recoverable,  720 
for  failure  to  pay  stipulated  sum,  720,  721 
are  generally  a  matter  of  account,  722 
liquidated,  defined  by  parties,  723 
how  distinguished  from  penalty,  724  et  seq. 
in  action  for  freight,  722  (/) 
for  breach  of  charter-party,  722  (/ ) 
on  policy  of  marine  insurance,  723  (/) 
against  master  of  ship  for  negligence,  723  (/) 
penalties,  rules  as  to,  726,  727 
for  not  replacing  shares,  &c.,  728 
for  breach  of  executory  contract,  729 

not  reducible  by  proof  of  subsequent  breach  by  plaintiff,  72»,  7JW 
for  breach  of  covenant  to  repair,  730 
for  wrongful  dismissal,  731,  732  {p} 

B.C.L.  ^  » 


1138  INDEX. 

DAMAGES — contimtcd. 

no  allowance  for  prctium  affectionis,  731 

latitude  allowed  to  jury,  732 

in  actions  on  indentures  of  apprenticeship,  732 

for  sale  of  land  nominal  only  in  absence  of  fraud,  732 

for  loss  of  market,  739 

for  personal  injury  against  railway  company,  740 

for  breach  of  warranty  of  horse,  740  («) 

costs  of  improvidently  defending  action  not  recoverable  as,  740  (m) 

for  false  representation  of  agency,  741 

for  non-payment  of  bill  of  exchange,  742,  743 

practical  test  as  to  right  to  recover,  in  action  on  a  contract, 

739,  740 
interest,  when  recoverable  as,  741  et  seq. 
in  tort  in  action  for  negligence  causing  death,  818 

under  Employers'  Liability  Act,  1880,  813  (x) 
by  master  for  battery  of  his  servant,  969  {q) 
for  trespass,  971,  974 
carrying  away  soil,  972 
measure  o^  generally,  971  ct  seq. 

compensatory,  971 
great  latitude  to  jury,  971 

who  need  not  "  weigh  in  golden  scales,"  975 
vindictive,  975 
new  trial  on  ground  of  insufficient  or  excessive,  when  granted, 

975,  976 
for  obstruction  to  ancient  lights,  971 
for  conversion  of  bill  of  exchange,  972 
for  chattel  by  bailee,  972 

against  sberiflF  for  taking  insufficient  replevin  bond,  972 
for  recovery  of  goods,  972  {i) 
for  negligence  against  solicitor,  973 
for  mere  breach  of  duty,  973 
for  refusal  to  register  transferee  of  shares,  973 
for  injury  to  freehold  by  reversioner,  973 
for  not  properly  appraising  goods  sold  as  distress,  973 
for  illegal  or  irregular  distress,  973  (r) 
for  sale  of  horse  by  fraudulent  warranty,  974 
for  libel,  what  jury  entitled  to  consider  in  assessing,  976  {g) 
for  fraud  or  misrepresentation,  978  (r) 
for  slander  in  way  of  trade,  980 
substantial,  though  no  special  damage,  980 

for  taking  goods,  981  (ik) 

general,  979 

special,  979 
substantial,  when  recoverable,  979,  980 
if  not  implied,  must  be  proved,  980 
criterion  to  measure,  981  {k) 
a  question  for  the  jury,  971  (a) 
DAMNUM, 

how  defined,  71 

DAMNUM  ET  INJURIA, 
difference  between,  71 
when  fail  to  give  action,  90  et  seq. 
where  remedy  is  by  indictment,  96 
usually  combine  to  give  action,  108 

DAMNUM  SINE  INJURIA, 
meaning  of,  71 
not  actionable  at  law,  72,  82,  88 
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examples  of,  72  et  seq. 

DAYS  OF  GRACE, 

when  allowed,  251  (A),  459,  486  (r) 

holder  of  bill  has  no  cause  of  action  until  expiration  of  the  last  of 

the,  459  (o) 
judicially  noticed,  9 

DE  BONIS  NON, 

administrator,  714 

DEAD  BODY,  989  (<),  1058.     See  Corpse. 

DEATH, 

will  not  abate  action,  124 

causes  transfer  of  choses  in  action,  445 

assignment  of  lease  and  covenants,  559 
of  customer  determines  banker's  authority  to  pay  cheque,  479 
revokes  mere  authority,  713 
does  not  revoke  contract,  unless  for  personal  service,  713 

DEBT, 

action  of,  225 

of  record,  256  (?/) 

provable  in  bankruptcy,  654.     See  Bankkttptcy. 

DEBTOR, 

absconding,  132 

arrest  of,  132 

imprisonment  of,  132,  191  (x) 

land  of  judgment,  bound,  262 

duty  of,  to  seek  out  creditor,  443  {k) 

DEBTORS  ACT, 

abolished  arrest  for  debt,  191  {x) 

summons  under,  202 

commitment  under,  201,  202 

infant  cannot  be  convicted  under,  for  defrauding  his  creditors,  671  (r) 

DEBTS, 

what  can  be  attached,  228 

DECEIT.     Sec  Fraud. 

action  of,  not  maintainable  without  proof  of  actual  fraud,  333  et  seq. 
will  lie  for  statement  made  recklessly,  336 

DECENCY, 

outrage  on  public,  indictable,  992 

DEED, 

origin  of  name,  263 

definition  of,  263  (c),  264  U) 

unilateral  or  inter  partes,  263 

date  of  taking  effect,  264 

needs  delivery,  264 

has  effect  of  indenture  though  not  actually  indented,  264 

effect  of  retention  by  grantor,  265 

cannot  be  partial  execution  of,  266  (a) 

how  delivered,  265 

as  an  escrow,  265 

to  grantee,  265,  266 
properties  of,  266 
works  a  merger,  266 

an  estoppel,  266 
needs  no  consideration,  266,  284 

4d2 
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sometimes  will  bind  heir,  266 

how  discharged,  266 

essentials  to  valid,  267 

covenants  in,  267 

recital  in,  may  amount  to  covenant,  267  (/) 

estoppel  by,  276 

merges  simple  contract,  273 

only  where  remedy  co-extensive,  275 

not  if  intention  clear  that  there  shall  be  no  merger,  275 
impeachable  for  fraud  or  illegality,  276  et  seq.,  329 
obfigation  by  record  may  be  released  by,  279  (z) 
not  always  avoided  for  all  purposes  by  fraud  or  illegality,  282,  283 
relief  in  equity  against  fraudulent,  284 
distinction  between,  for  past  or  insufficient  consideration  and  for 

illegal  purpose,  288 
consideration  usually  acknowledged  in,  288 
when  necessarj'  at  common  law,  398,  399 

by  statute,  400 
contract  by,  cannot  be  varied  by  previous  written  agreement.  574 
necessary  to  authorise  partner  to  bind  firm  by  deed,  635 

statutory  exceptions,  636 
corporation  must  contract  by,  399,  642.     Sec  Corporatiok. 

DEFAMATION,  844,  861.    See  Libel,  Slander. 

DEFAULT 

of  appearance,  136 

by  some  defendants,  136 

by  infant  or  person  of  unsound  mind  not  so  found,  136  (i) 
in  action  for  recovery  of  land,  137 
for  detention  of  goods,  137 
in  appearance  by  third  party,  161 

in  County  Court,  200 
in  pleading,  consequences  of,  148 

in  action  for  recovery  of  land,  150 
of  mandamus,  149 
of  injunction,  149 
in  issues  not  between  plaintiff  and  defendant,  162 
judgment  by,  may  be  set  aside,  163,  178,  179 
summons,  197 

DEFECT  OF  TITLE, 

meaning  of,  458  (?«) 

DEFENCE.     See  Action  at  Law. 
nature  of,  148,  150 

Eiyment  into  court,  152 
mited  to  part  of  property,  137 
costs  of  denial  of  facts  which  should  have  been  admitted,  150 
notice  of,  in  County  Court,  198,  199 
effect  of  default  in,  198 

DEL  CREDERE, 

agent,  undertaking  of,  382 

DELIRIUM  TREMENS,  1008.     See  Intoxication. 

DELIVERY.    See  Deed. 

of  deed  necessary,  264 

except  in  case  of  corporation,  264  (n),  643  (y) 
evidence  of,  264  (») 
how  effected,  265 
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not  aflfected  by  retention  by  grantor,  265 

of  deeds  as  escrow,  265 

to  grantee,  265,  266 

of  goods  under  contract  of  sale  of  goods,  432  et  »eq. 

how  enforced,  230,  440 

of  specific  chattel,  how  enforced,  229,  230 

whether  necessary  to  pass  the  property  in  specific  chattel,  408, 

425  ct  scq. 
of  goods  by  stated  instalments,  433 

place  of,  432 

in  third  party's  possession,  432 

of  wrong  quantity,  433 

to  common  carrier,  433,  444 

by  seller  at  distant  place,  risk  of  deterioration  incident  to,  434 

constmctive,  408 

may  be  actual  or  constructive,  408 

implied  by  receipt,  408 

if  none,  actual  or  constructive,  no  receipt,  408 
when  will  pass  bill  of  exchange,  454 
necessary  after  indorsement  of,  455 
meaning  of,  455  {x) 
conditional,  456 
essential  to  bailment,  916 
and  gift  necessary  to  pass  property  in  chattel,  979 

DELIVERY  OF  SPECIFIC  CHATTELS, 
how  enforced,  229,  230 
writ  for,  192,  193 

DELUSIONS, 

insane,  rules  as  to,  1003  et  seq. 

"DEMISE," 

formerly  imported  covenant  for  quiet  enjoyment,  271,  524 

DEMUREER, 

abolished,  145 

process  substituted  therefor,  145 

to  indictment,  1089  (w),  1095 

DEPARTURE, 

what  it  is,  142 

not  allowed  in  pleading,  142 

DEPOSIT, 

how  defined,  917 

included  in  first-class  bailments,  917 

DEPOSITIONS, 

when  admissible  in  a  criminal  trial,  1093 

DETINUE, 

action  of,  225 

DEVASTAVIT, 

liability  of  a  married  woman  for,  688  (g) 

DEVISEE, 

when  liable  on  deed  of  devisor,  289 

DIRECTOR  OF  PUBLIC  PROSECUTIONS, 

appointment  of,  1076 

duties  and  powers  of,  1076,  1077 

solicitor  to  Treasury  now  is,  1078 
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DIRECTORS.     Sec  Company. 

accepting  bill  of  exchange  without  authority,  473  {k) 
when  liable  for  fraud  of  co-directors  or  agents,  624 

personally,  652 
liable  ex  delicto  without  privity,  772 
when  not  so  liable,  777 
executors  of,  not  liable  for  fraud  of  testator,  777 

DIRECTORS'  LIABILITY  ACT,  1890,  954,  955 

DISABILITY,  901.    See  Easements,  Prescription  Act. 
of  lessors  and  lessees,  513 

DISCHARGE 

of  specialty,  266,  290 

of  executory  contract,  396 

of  executed  contract,  396 

of  jur}',  180 

not  equivalent  to  an  acquittal,  1095  (u) 

DISCLAIMER,  657.    See  Bankruptcy. 
of  lease,  561,  658 
avoids  tenant  right,  528 

DISCONTINUANCE 

of  action,  145 

DISCOUNT, 

extrinsic  evidence  admissible  to  prove  allowance  of,  on  bill  of 
lading,  583 

DISCOVERY  AND  INSPECTION 
of  documents,  38,  164 

payment  of  deposit  into  court  condition  precedent  to  order  for,  166 
if  resisted,  167 

disobedience  to  order  for,  punishable  by  attachment,  167 
in  County  Court,  199 

DISCRETION, 

legal,  what,  21 

DISHONOUR, 

effect  of  taking  bill  with  notice  of,  458 
notice  of,  459,  463 

by  non-acceptance,  459  (p) 
by  non-pa j-meut,  459  (^;) 
need  not  be  given  to  acceptor,  459,  460 
when  dispensed  with,  460  et  scq. 
to  indorser,  462 
probability  of,  not  equivalent  to  notice,  462 
nor  luiowledge,  462 
effect  of,  462 
notice  of,  how  and  when  it  must  be  given,  463 
delay  in  giving,  when  excused,  464 
when  deemed  to  be  given,  464 

farther  dishonour  by  uon-paj'ment  need  not  be  given, 
unless  bill  afterwards  accepted,  466  (t) 
protest  for,  474 
notice  of,  to  indorser  of  promissory  note,  491  (s) 

DISTRESS.    Sec  Landlord  and  Tenant. 
right  of,  547  et  acq. 
wliat  protected  from,  650  ei  acq. 
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DISTRESS— co7i<Miw«^. 

bailiff  authorised  by  certificate,  555 

horse  being  ridden,  or  tools  in  use,  may  not  be  distrained,  210 

damage  feasant,  and  for  rent,  211,  877 

if  not  sold,  bars  action  for  rent,  212  (n) 

for  other  purposes,  212 

DISTRESS,  LAW  OF,  AMENDMENT  ACT,  1888, 
articles  exempted  from  distress  by,  552 
bailiff  must  be  authorised  by  certificate  under,  555 
appraisement  abolished  by,  555 

except  where  tenant  requires  it  by  writing,  556 

DISTRICT  REGISTRAR, 

appointment  of,  54 
duties  and  powers  of,  55 

DISTRICT  REGISTRY, 
proceedings  in,  168 
issue  of  writ  from,  127 
entering  an  appearance  in,  133 
when  judgment  to  be  entered  in,  168,  169 
pleadings  and  documents  to  be  tiled  in,  169 
writs  of  execution  to  issue  thence,  169 
action  when  removed  from,  to  London,  169 
hoW'  removed,  169,  170 

DIVISIONAL  COURT, 

business  transacted  in,  49 
appeals  to,  49,  50 
how  constituted,  49 

DIVORCE,  678.    See  Married  Woman. 

DOCUMENT  OF  TITLE, 

what  amounts  to,  614  (g) 
DOCUMENTARY  EVIDENCE.     See  Evidence,  etc. 
DOCUMENTS,  167,  168.    See  Admission,  Discovbry. 

'  liability  of  owner  for  damage  done  to  sheep  by,  786  (2) 

to  game,  786  (:) 
need  not  prove  the  scienter,  786  (~) 
BOLUS  DANS  LOCUM  CONTRAGTUI, 

explanation  of  this  phrase,  337 
DOMINANT  TENEMENT,  883.     See  Easements. 

DOWER, 

customary,  10 
action  for,  1 46 

DRAWEE.    See  Bill  of  Exchange. 

not  liable  on  bill  if  does  not  accept,  449  (A) 
DRAWER.     Sec  Bill  of  Exchange. 

of  bill  is  surety  for  accommodation  acceptor,  454 

contract  of,  revocable  until  delivery,  455 

notice  of  dishonour  to,  when  excused,  460,  461 

of  accommodation  biU  has  no  right  to  notice  of  dishonour,  481 

contract  of,  465 

what  presentment  necessary  to  charge,  471  :.  j:„v,r««d  472 

not  authorising  or  assenting  to  qualified  acceptance  is  dischargwl,  Mi 

payment  b)-,  does  not  discharge  bill,  476 
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DRUNKENNESS,  704,  1007.    Sec  Intoxication. 

DUELLING, 

if  it  end  fatally,  punishable  as  murder,  1033 

DURATION 

of  writ  of  summons,  131 

DURESS, 

defence  of,  in  action  on  bill  of  exchange  or  promissory  note,  504 
its  effect  on  contracts,  705 
two  kinds  of,  706 
of  person,  706 
of  goods,  706 
^vill  not  avoid  contract,  but  money  paid  under   may  be  recovered 

back,  707  (y) 
when  an  excuse  in  criminal  law,  1000 

DUTY.    See  Tort,  Public  Duty. 
definition  of,  746  {b) 
private,  what,  769 
by  common  law  or  statute,  768 

DWELLING-HOUSE, 

right  of  commoner  to  pull  down  in  certain  cases,  209 

DYING  DECLARATION, 

when  admissible  in  evidence,  1092 

EARNEST  MONEY, 
what  it  is,  411 
effect  of  payment  of,  406 

EASEMENTS, 

what  they  are,  882  et  scq. 
distinguished  from  natural  rights,  882 

obligations,  882 

profits  d  prendre,  882 
definition  of,  882 

easement  is  an  incorporeal  right,  883 
imposed  upon  corporeal  property,  883 
needs  dominant  and  servient  tenement,  883 
affirmative  and  negative,  833 
continuous  and  discontinuous,  883 
apparent  or  non-apparent,  883 
none  in  gross,  883  (a) 
proper,  how  acquired,  889 

by  express  a^ement,  889 
lie  in  grant,  not  in  livery,  889 
eciuitable  relief  to  licensee,  889 
Btatutoiy  relief,  889,  890 
by  implied  grant,  890  et  seq. 
rules  as  to,  891,  892 
of  necessity,  892 
by  jtrescription,  892 
by  lost  grant.  893 
under  Prescription  Act,  893  et  scq. 

how  claimed  under  s.  2  of,  894 
claim,  how  defeated,  894 

common  law  claim  not  superseded  by  statute,  894,  895 
how  claimed  at  common  law,  894 
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EASEMENTS— cwi<t)tKcrf. 

ncc  vi,  ncc  clam,  7iec  precario,  894 

Prescription  Act  makes  no  change  in  nature  or  extent  of  rijrbts 
claimed,  895  ^ 

does  in  the  rule  of  nee  vi,  &c.,  895 
light,  896  et  seq. 

old  window  cannot  be  blocked  because  new  one  ojiened  1>y  it,  898 
right  to  light  not  necessarily  lost  by  pulling  down  Ijnildiiijr,  899 
secus,  if  new  windows  cannot  be  in  any  way  identified  with 
old  ones,  899 
not  lost  by  alteration  of  plane  of  dominant  tenement,  899 
no  implied  reservation  of  light  to  grantor  on  general  conTcyance  of 

land,  899 
what  amounts  to  interruption  of,  900 
no  presumption  under  Prescription  Act  from  less  enjoyment  than 

would  give  right,  900,  901 
value  of  such  evidence  as  tending  to  prove  a  grant,  901  (g) 
disabilities  under  Prescription  Act,  901 
abandonment  of,  901 
light  and  air,  902 
natural  rights  to.  902 

none  of  prospect  apart  from  express  covenant,  902  {b) 
running  water,  902 
artificial  watercours-e,  903 
subterranean  water,  904  et  seq. 
right  of  way,  908 
evidence  sufficient  to  support  claim  to,  in  thinly  populated  district, 

908  (s) 
support  to  buildings  by  soil,  908,  909 
by  buildings,  910 
by  non-adjacent  buildings,  910 
is  within  Prescription  Act,  910 
acquisition  of,  how  prevented,  910 

ECCLESIASTICAL  CORPORATION, 
leasing  powers  of,  516 

ECCLESIASTICAL  COURTS, 
prohibition  to,  221,  222 
need  not  be  governed  by  rales  of  common  law,  222  (e) 

ECCLESIASTICAL  PROPERTY, 

liability  of  valuer  of,  for  ignorance  and  want  of  skill,  966  {f) 

EJECTMENT.    See  Recovery  of  Land. 
jurisdiction  of  County  Court  in,  62 

ELECTION, 

evidence  of,  607  (b) 

may  determine  liability  of  retiring  partner,  639 

what  amounts  to,  639 

ELEGIT, 

writ  of,  195 

how  used,  195 
history  of,  195  (p) 

EMBEZZLEMENT, 

how  constituted,  1073  » 

how  distinguished  from  larceny  by  servant,  10/3,  ivt* 
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EMBLEMENTS, 

included  in  "goods"  within  Sale  of  Goods  Act,  1893,  390  (/),  403 
were  within  s.  17,  not  s.  4,  of  Stat,  frauds,  388,  389 
right  of  tenants  to,  527 
statutory  substitutes  for,  517 

EMPLOYERS'  LIABILITY  ACT, 

applies  only  to  workmen,  811  (d) 

including  railway  servants  and  drivers  of  trolleys,  811  {d) 
not  omnibus  conductors  nor  diivers  of  trams,  811  {d) 
when  employer  liable,  811,  812 
meaning  of  "railway,"  813  (s) 

"  locomotive  engine,"  813  (») 
"train,"  813  (s) 
"works,"  812  {h) 
"plant,"  812  {i) 
what  damages  recoverable  under,  813 
action,  when  to  be  commenced,  813,  814 
notice  to  be  given,  814 
where  to  be  brought,  814 
workman  can  contract  himself  out  of,  814 
effect  of  Act,  814 
defences  open  to  employer,  814,  815 

ENGINEER, 

warranty  by,  769 

liability  of,  for  negligence  or  unskilfulness,  769 

ENTRY, 

necessary  to  support  action  for  trespass,  874 

relation  after,  874  (i) 

to  recover  possession,  206  et  scq. 

forcible.     See  Forcible  Extky. 

whether  justifiable,  207  et  seq. 

indictable  under  statute,  208 

ENTRY  OF  JUDGMENT,  181,  184 

EQUITABLE  CLAIM, 

one  purely  such  will  not  support  action  at  law,  37 

EQUITABLE  RELIEF, 

given  by  Common  Law  Court,  39 

EQUITY, 

origin  of,  36 

administered  concurrently  with  law,  37 

rules  of,  when  to  prevail,  38 

relief  in,  against  fraudulent  deed,  284 

will  not  relieve  against  voluntarj'  gift  without  proof  of  undue 

influence,  285  {z) 
will  relieve  against  performance  of  condition  precedent,  294 
prefers  compensation  to  forfeiture,  295 
will  refonu  instrument,  294 
will  discharge  specialty  by  parol  agreement,  295 
will  relieve  against  mnalty  of  bond,  295 
want  of  mutuality,  how  dealt  with  in,  302 
doctrine  of,  as  to  assigning  choses  in  action,  445 
in  relation  to  partnership,  642 

married  women,  677 

licensee,  889 
rule  in,  as  to  estoppel,  964 


INDEX.  1147 

ERROR, 

proceedings  in,  abolished,  186 
writ  of,  in  criminal  cases,  1095 

ESCAPES, 

offences  in  criminal  law,  1024 

ESCROW, 

delivery  of  deed  as,  265 

to  grantee,  265,  266 

ESTOPPEL 

by  record,  260  ct  seq. 
secus,  if  obtained  by  fraud,  261' 
by  deed,  266,  276,  395 
principle  of,  276  (ji) 
illegality  may  be  pleaded,  276  et  seq. 
doctrine  of,  guarded  with  great  strictness,  283 
must  be  certain,  284 

if  occurs  in  recital  of  deed,  will  be  narrowly  watched,  284 
extends  to  persons  claiming  under  party  estopped,  284  («) 
none  in  action  not  founded  on  deed,  but  collateral  to  it,  284  (») 
binds  parties  and  privies,  not  strangers,  396  {n) 
lease  for  term  of  years  by,  519 
in  cases  of  tort,  395  (m) 
in  regard  to  bills  of  exchange,  395  (?n) 
promissory  notes,  395  (m) 
of  agent  from  denying  title  of  principal  in  subject  matter  of  agency, 

395  {m) 
by  conduct  and  representations,  396  (%) 
of  tenant  from  denying  title  of  landlord,  395  (wi) 
by  acts  in^xtis,  395  («),  960  et  seq. 
as  against  drawer  of  bill  of  exchange,  465 
indorser,  466 
acceptor,  472 

maker  of  promissory  note,  489 
principal,  600 
by  conduct,  rule  as  to,  600  {x),  601  (2) 

principal  permitting  agent  to  describe  himself  as  principal  in  ft 

written  contract,  619  (c) 
retiring  partner,  640 
apparent  partner,  962 
parries  to  bailment,  922 
tenant  disputing  landlord's  title,  869 
becoming  trespasser  by,  801 
by  negligence,  960  {b),  960 
in  equity,  964 
doctrine  of,  to  be  applied  carefully,  961 

is  "odious,"  961 
only  a  rule  of  evidence,  964 

EVICTION, 

remedy  by,  206 

what  constitutes,  206  Qi)  . 

is  not  breach  of  covenant  for  good  right  to  convey,  butcoMeqaentu. 
damage  from  the  breach,  720  (?) 

EVIDENCE.     See  Contract,  Statute  of  Fhauds. 
preparation  of,  174 
documentary,  174 
how  obtained  and  proved,  174 
by  affidavit,  174,  175 
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EVIDENCE — continiud. 

cross-examination  of  deponent,  175 

taken  before  oflBcer  of  court  or  commissioner,  175 

usually  taken  vivd  voce  in  court,  175 

before  Court  of  Appeal,  188  (c) 
attendance  of  witnesses,  how  procured,  176 
of  delivery  of  deed,  264  (n) 
not  admissible  at  law  to  contradict  written  instmment,  294,  369 

otherwise  in  equity,  294 
admissible  in  case  of  fraud,  369 
parol,  two  kinds  of,  369  (/) 

admissible  to  show  there  was  no  agreement  at  aU,  369  (d) 
qualification  of  rule  excluding,  371 

can  supply  the  consideration,  but  cannot  explain  the  promise,  380 
of  acceptance  within  Sale  of  Goods  Act,  1893,  408 
extrinsic,  admissible  to  explain  latent,  not  usually  to  explain  patent 

ambiguity,  575 
to  explain  ancient  instruments,  581 
grants,  charters,  531  {n) 
charter-party,  582 
when  not  admitted,  592 

province  of  judge  and  jury  in  dealing  with,  579,  580 
admissible  to  prove  agent  personally  liable,  621 
as  to  necessaries  for  infant,  669  (Z) 
of  husband,  when  admissible  against  wife,  687 
in  cases  of  treason,  1014  et  seq. 
roles  as  to,  in  criminal  trials,  1090  et  seq. 

that  prisoner  has  been  found  in  possession  of  other  stolen  property, 
1071  (A:) 

EXCHANGK     See  Bill  of  Exchaxge. 
when  requires  deed,  400 

EXCHEQUER,  COURT  OF, 
origin  of,  24 
jurisdiction  of,  24,  33 

in  revenue  cases,  24,  25  (p) 
in  equity,  25 
actions  removed  into,  33 
when  it  ceased  to  exist,  33 
informations,  when  brought  in,  230  (/) 

EXCHEQUER  CHAMBER,  COURT  OF, 

constitution  and  jurisdiction  of,  34  (o) 
jurisdiction  transferred  to  Court  of  Appeal,  34 

EXCHEQUER  DIVISION, 
origin  of,  33 
jurisdiction  of,  33,  34 
merged  in  Queen's  Bench  Division,  34 

EXCISE  LAWS, 

action  for  causing  plaintiff  to  be  suspected  of  breach  of,  843  (6) 

EXECUTED  CONSIDERATION,  304.     See  Coxsidebation. 

EXECUTED  CONTRACT.  245.      See  Contkact. 

can  only  be  discharged  by  release  under  seal,  or  performance  of 
obligation,  396 

EXECUTION 

to  enforce  judgment,  189 
issue  of  writ  of,  189 
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EXECUTION— cOTiimMed. 
stay  of,  190 
writ,  how  indorsed,  190,  193 

how  long  remains  in  force,  if  unexecuted,  196 

renewal  of,  195 

time  for  issuing,  196 
for  recovery  of  costs  in  County  Court,  201 
for  enforcing  judgment  of  County  Court,  201 
to  enforce  judgment,  262 
liability  of  creditor  maliciously  taking,  for  too  large  a  sum,  839 

EXECUTIVE  POWER, 

offences  against,  1023  et  scq. 

EXECUTOR  AND  ADMINISTRATOR, 

action  by,  for  breach  of  contract  with  testator,  121  et  aeq. 
executors  have  joint  and  entire  interest  in  testator's  goods,  121  (x) 
liability  of,  for  breach  of  contracts  by  testator,  122 

ex  delicto,  123 
joinder  of  claims  by  or  against,  with  others  against  thcin  person- 

ally,  123 
common  law  right  of,  to  sue,  123  (Z) 
special  promise  by,  to  answer  damages  out  of  his  own  estate  under 

s.  4  of  the  Statute  of  Frauds,  377 
of  landlord,  559.    See  Landlokd  and  Tenant. 
contracts  ot^  708  et  seq. 

executor  derives  title  and  interest  from  will,  708 
what  actions  pass  to,  709,  710 

action  for  libel  causing  damage  to  personal  estate,  865 
on  what  contracts  of  deceased  they  are  liable  as  such,  711 
when  personally  liable,  712 
not  liable  on  contracts  for  personal  service,  711  (<) 
cannot  contract  with  each  other  in  that  capacity,  713  (i) 
question  for  jury  in  what  character  they  contracted,  713 
may  be  succeeded  by  executor,  713 
not  by  administrator,  714 
administrator  de  bonis  nan,  714 
executor  c?e  son  tort,  714  {k) 
of  director  not  liable  for  testator's  fraud,  777 
action  by,  under  Lord  Campbell's  Act,  816 

cannot  bring  action  where  deceased  could  not  have  done  so,  815  (i) 
constructive  possession  of,  915 

EXECUTORY  CONTRACT,  245.     Sec  Contkact. 
request  necessary  in,  303  et  seq. 
promise  express  or  implied  in  every,  321 
when  property  passes  under,  of  sale  of  goods,  427,  428 
whether  within  s.  17  of  the  Statute  of  Frauds,  404 
included  bv  Lord  Tenterden's  Act,  405 
now  within  s.  4,  subs.  1,  of  the  Sale  of  Gk>ods  Act,  1893,  407 
may  be  discharged  by  parol  before  breach,  396 
measure  of  damages  for  breach  of,  729 

EXECUTRIX, 

protection  of  married  woman  as,  678 

EXPERTS, 

evidence  of,  in  regard  to  lunacy,  1005 

EXPRESS  CONTRACT,  245.     See  Contract. 

EXPRESS  PROMISE,  321.     See  Pkomise. 
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EXPRESS  WARRANTY,  340.     See  Wakrantt. 

EXTENT, 

writ  of,  195  {q) 

EXTRADITION 

of  criminal  oflFenders,  45  {p) 

EXTRAORDINARY  JURISDICTION 
of  legal  tribunals,  214 

EXTRAORDINARY  REMEDIES, 

how  classified,  205 

by  act  of  party  injured,  205 

self-defence,  205 

recaption,  205,  206 

eviction,  206,  207,  208 

abatement  of  private  nuisance,  209 
public  nuisance,  211 

distress,  211 
by  operation  of  law,  212 

retainer,  212 

remitter,  212 
gi-anted  by  courts  of  law,  213 

motion,  213 

mandamus,  214 

injunction,  217 

order  for  interim  preservation  of  property,  220 

prohibition,  221 

quo  warraivto,  223 

certiorari,  224 

procedendo,  224 

interpleader,  224 

garnishment,  227 

recovery  of  small  tenements,  228 

delivery  of  specific  chattels,  229 

criminal  information,  230 

habeas  corpus,  233 

petition  of  right,  &c.,  238 

EYRE,  JUSTICES  IN,  25.  26 


FACTOR 

might  sign  memorandum  within  s.  17  of  the  Statute  of  Frauds, 

414 
may  maintain  action  against  stranger  taking  goods,  948 

FACTORS  ACT,  1889,  430  (n),  431  (o),  432  (m),  507  (o),  613,  614 

FALSE  IMPRISONMENT, 

limitation  of  action  for,  158 

trial  by  jury  as  of  right  in  action  for,  171 

two  requisites  of,  823 
what  will  amount  to,  823,  824 
justification  of,  824 

in  case  of  private  person,  824 
bystander,  825 
wlien  not  justified,  825 
felon  may  be  arrested,  826 
liability  of  constoble  for,  828 
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FALSE  IMPRISONMENT— co7i/t7iKerf. 
liability  of  justice  of  the  peace,  831 
damages  recoverable  against  a  magistrate  for,  834  (I) 
onus  of  proof,  on  whom  it  lies,  841 

FALSE  PRETENCES, 

obtaining  money  by,  1071 

must  be  of  facts,  1072 

must  have  induced  prosecutor  to  part  with  money  or  goo«lB,  1073 

how  distinguishable  from  larceny,  1071 

FALSEHOOD.     See  Fraud. 

without  damage  will  not  sustain  action,  338 

FATHER, 

no  legal  obligation  on,  to  pay  debts  of  son,  326 

FELON, 

private  person  justified  in  arresting,  826 
homicide  of  escaping,  justifiable,  1044 

FELONY.     See  Criminal  Law. 

civil  remedy  suspended  when  act  done  is  felonious,  99  et  acq. 

statutory  exception,  816 
by  carrier's  servant  not  necessarily  the  result  of  gross  negUganoe, 

932  (ti) 
attempt  to  commit,  may  be  indictable,  998 

may  be  repelled  by  force,  1046 
accessory  to,  after  the  fact,  who  is,  1048  (e) 
includes  trespass,  1061 

bailee  converting  chattel  not  guilty  of,  at  common  law,  unless  he 
breaks  bulk,  1062 
secus  by  statute,  1023,  1024,  1062 
capital,  not  triable  by  justice  of  the  peace,  1079 
jury  may  be  discharged  in  trial  of,  1095  (m) 

FEME  COVERT,  675  et  seq.     See  Married  Woman. 
exemption  of,  from  criminal  liability,  1000 
when  excused  by  duress,  1011 
when  not  excused,  1011 
may  be  convicted  of  assault  jointly  with  husband,  1011 

FEOFFMENT 

to  stranger  without  consideration,  effect  of,  in  equity,  287 
by  Statute  of  Uses,  287,  288 
when  requires  a  deed,  400 

FEE^  NATURE  ANIMALS,  1058.    See  Akimaia 

FERRY,  ^,     ^^ 

diverting  traffic  from  ancient,  is  actionable,  86 
Uability  of  lessee  of,  792  (c) 

not  needed  before  proceeding  by  cnnunal  mformation,  ^i 

FIERI  FACIAS, 

writ  of,  193  et  seq. 
property  seizable  under,  194 
form  of,  195 
in  County  Court,  201 
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FIGHTS 

are  unlawful,  1039 

if  death  ensues  may  be  murder  or  manslaughter,  1039 

persons  assisting  at  prize-fight  indictable  for  manslaughter  in  case 

of  death,  1039  (m) 
mere  voluntarj'  presence  at,  not  necessarily  an  assault,  1039  (m) 

FINDER 

of  lost  property  has  a  right  against  all  the  world  except  the  owner,  913 
when  appropriation  of  lost  chattel  by,  may  amount  to  larceny, 
1065  et  seq. 

FIRE, 

tenant  not  liable  for  accidental,  533 
secus,  if  caused  by  negligence,  533 

persons  maliciously  firing  com,  &c.,  not  triable  by  justice  of  the 
peace,  1080 

FIRE  INSURANCE, 
contract  of,  331 

FIXTURES, 

what  they  are,  390 

three  classes  of,  536 

right  to  remove,  how  lost,  536,  537 

trade,  538 

agricultural,  539 

cannot  be  distrained,  550 

tenant's,  390 

how  distinguished  from  landlord's,  390  {g) 

mining,  388  {v) 

when  within  Statute  of  Frauds,  390 

FLOWING  WATER,  886.     See  Water,  Easements,  Natural  Rights. 

FOOD, 

liability  for  selling  unwholesome,  819 

indictable  ofiFence  to  send  to  market  meat  unfit  for,  991 

FOOTWAY, 

duty  cast  on  owner  of  premises  adjoining,  754 

FORBEARANCE 

to  sue  may  be  good  consideration  for  a  promise,  378 

FORCIBLE  DETAINER,  1028 

FORCIBLE  ENTRY.     5ce  Entry. 
an  indictable  ofience,  208,  1028 
when  justifiable,  877,  878 

FOREIGN  BILL, 
form  of,  471 
drawn  at  usances,  477 

in  parts,  477 
protest  of,  477 
conflict  of  laws  as  to,  478 

FOREIGN  COURTS, 

judgments  of,  261  (x) 

FOREIGN  LANGUAGE, 

evidence  to  explain  contracts  in,  581 
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FOREIGN  SCRIP, 

is  assignable,  445 

FOREIGNER,  707,  1012.    See  Alien. 
sen-ice  of  writ  on,  44 

FORFEITURE 

of  bond,  relief  against,  273 

in  equity,  288,  295 

by  statute,  295 
of  lease,  564 

statutory  relief  against,  564 
avoids  tenant  right,  528 
none  for  homicide  without  felony,  1048 
for  felony  abolished,  1097 

FORGERY, 

no  title  can  be  obtained  through,  576 
defence  of,  in  action  on  bill  or  note,  505 
not  triable  by  justice  of  the  peace,  1080 

FORMS  OF  ACTION.     See  Actiox  at  Law. 
abolition  of,  146  et  seq. 

FOXHUNTING, 

unjustifiable  without  authority  to  enter  land,  872 
FRAUD, 

must  be  pleaded,  141,  142 

when  a  defence  to  Statute  of  Limitations,  159 

will  vacate  judgment  obtained  by  it,  261,  329 
or  order,  262 
deed,  281,  329 

not  always  for  all  purposes,  283 

good  defence  to  action  on  deed,  282 

absence  of  considei-ation  may  be  proof  of,  285 

effect  of,  on  contracts,  327  et  seq. 

definitions  of,  328 

contract  procured  by,  is  voidable,  not  void,  328  {«),  329 
can  be  ratified,  328  (e) 

no  distinction  between  moral  and  legal,  330 
cause  of  error  herein,  330 

mere  non-disclosure  is  not,  330 

reckless  assertion  may  amount  to,  336 

statement  honestly  believed  to  be  true  not  actionable  as,  336 

how  far  it  can  exist  apart  from  fraudulent  intent  or  moral  tuq»i- 
tude,  332 

innocent  principal,  how  far  liable  for  agent,  333  et  stq.,  623  et  teq. 

of  agent  good  defence  to  action  for  specific  performance,  333  (/) 

not  actionable  without  damage,  90,  328,  780 

nor  available  as  defence,  unless  induced  defendant  to  contract,  828 

tests  of,  338 

how  differs  from  breach  of  warranty,  339  et  seq. 

effect  of,  on  title  to  bill,  457 

defence  of,  in  action  on  bill  or  note,  504 

liability  of  agent  for,  623 

of  director  for  co-directors,  624 

infancy  no  defence  in  equity,  674 

evidenced  by  dealing  with  intoxicated  man,  705 

necessary  for  liability  on  contract,  ex  delicto,  where  no  printy,  7<o 

action  for,  ex  delicto,  producing  damage,  779,  780 

may  authorise  carrier  to  rescind  contract,  933,  934 

action  for,  in  connection  with  companies,  952  et  seq. 
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FRAUD — coTVthmcd. 

estoppel  in  pais  in  relation  to,  960  et  seq. 

where  is  gist  of  action,  intention  important  and  for  the  jury,  978 

measure  of  damages  in  action  for,  978  (r) 

when  not  indictable,  990,  991 

FRAUDS,  STATUTE  OF,  368  et  seq.     See  Statute  of  Frauds. 

FRAUDULENT  PREFERENCE,  666.     See  Bankruptcy. 
contract  for,  illegal,  356 

FRAUDULENT  REPRESENTATION.     See  Fraud. 
position  of  party  induced  to  contract  by,  722 
may  be  replied  to  defence  of  release  under  seal,  281 
corporation  liable  for  servant's,  793  (h) 

FREE  FISHERY, 

claim  to,  not  within  Prescription  Act,  894  (y) 

FREEHOLD 

interests  in  land,  509 

FREIGHT, 

measure  of  damages  in  action  for,  722  (/) 

FRUIT, 

falling  on  neighbour's  land  may  be  retaken,  206 
growing,  goes  to  heir,  not  executor,  389 
cannot  be  taken  under  a.fi.  fa.,  389 

FURNISHED  HOUSE, 

implied  contract  in  letting,  248,  248  (0,  569 

GAMBLING 

contracts,  354  (w),  356  (ji) 

GAME, 

liability  of  owner  of  dog  damaging,  786  (s) 

GAME  LAWS, 

infringement  of,  criminal,  988,  1029 

GAMING  ACT,  1892,  354  («) 

GARNISHEE, 

who  is.  227 
duty  of,  227,  228 

payment  by,  under  order,  valid  discharge  against  judgment  debtor, 
228 

GARNISHMENT, 

what  it  is,  227 

what  debts  liable  to,  228 

half-pay  of  ofiBcer  not  liable  to,  228 

GAS, 

larceny  can  be  committed  of,  1070 

GAVELKIND, 

custom  of,  10 

GENERAL  MANAGER, 

can  bind  railway  company  for    medical    attendance    to  injured 
passenger,  603  (/) 

GIFT 

and  delivery  needed  to  pass  property  in  chattel,  399,  979 
GLOUCESTER,  STATUTE  OF,  529 
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GOLDEN  RULE, 

what  it  is,  2  ct  scq, 

GOOD  FAITH, 

definition  of,  under  BQls  of  Exchange  Act,  1882,  497 
GOODWILL, 

what,  358  (0 

on  sale  of,  vendor  not  entitled  to  canvass  customers  of  ol.l  firm  858  (0 

purchaser  of,  entitled  to  use  vendor's  name,  but  not  so  as  to'exiKJM 
him  to  liability,  358  (t)  ' 

GRAND  JURY, 

presentment  by,  1086 

bill  preferred  to,  by  private  person,  1086 

indictment  found  by,  1086 

foreman  of,  can  administer  oath  to  witness,  1087  (y) 
GRANT, 

evidence  to  explain  ancient,  581  (n) 

of  infant,  when  void,  671 

when  voidable,  671 
GRASS, 

growing,  goes  to  heir,  not  executor,  389 

cannot  be  taken  under  ad.  fa.,  389 

GUARANTIE, 

what  it  is,  378 

form  of,  378 

how  to  be  construed,  379 

must  be  in  writing.  379 

consideration   need  not  be   stated  under  s.  4  of  the  Statute  of 

Frauds,  379 
withdrawal  of,  378  Qj) 
continuing,  379  (s) 

consideration  may  be  supplied  by  parol  evidence,  380 
cases  coming  under  s.  4  of  the  Statute  of  Frauds,  380  et  »eq. 
provisions  of  statute,  how  evaded,  383 
no  reciprocity  of  obligation  in,  301 
effect  of  concealing  material  fact  from  sureties  of,  331  (x) 

from  recipient  of,  331  (x) 
interest  on,  743 

GUARDIAN, 

who  is,  within  42  &  43  Vict.  c.  49,  1082  (/) 
and  ward,  relation  of,  966  (6) 

GUNPOWDER, 

indictable  offence  to  store  quantities  of,  in  town,  992 

HABEAS  CORPUS, 

an  extraordinary  remedy,  233  et  scq. 
statutes  of,  234—236 
disobedience  to,  how  punishable,  237  [T) 
writ  of,  how  obtained,  236 

ad  subjiciendum,  236 

ad  faciciidum  et  recipiendum,  236  {z) 
appeal  in,  237 
return  to,  237 
what  is  sufficient,  237  (p) 

HACKNEY  CARRIAGE,  , .    „  ,.     ,._  , , 

liability  of  proprietor  of,  plying  for  hire  within  Metropolis,  <»7  W, 
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HALF-PAY, 

cannot  be  attached,  228 

HEALTH, 

torts  against,  818 
nuisances  against,  820 

when  punishable  criminally,  1030 

HEIR, 

when  bound  by  deed  of  ancestor,  266,  289,  395 

must  be  specially  named,  and  have  assets  b}'  descent,  289 

HEREDITAMENTS.     See  Land. 

HIGH  COURT  OF  JUSTICE, 
divisions  of,  33,  34 
a  superior  court  of  record,  33 
jurisdiction  of,  33,  37 

HIGH  TREASON,  1012.    5cc  Treason. 

HIGHWAY, 

laud  may  be  dedicated  as,  subject  to  risks  from  existing  condition, 

755  {g) 
indictment  for  obstruction  to,  1030 
what  amounts  to  obstruction  of,  820  {g) 

HIRING  AND  SERVICE.    See  Damages,  Master  and  Servant. 
damages  for  breach  of  contract  of,  731 

HOLDER.     See  Bill  of  Exchange. 

position  of,  when  title  to  bill  defective  for  fraud,  457 
may  refuse  qualified  acceptance,  472 
if  takes  such,  should  give  notice  of  qualification,  472 
rights  of,    against  transferor   without   indorsement   of   worthless 
bank-notes,  495 

"  HOLDER  IN  DUE  COURSE," 
meaning  of  term,  448  (e) 
rights  of,  456 

subsequent,  not  prejudiced  by  omission  to  give  notice  of  dishonour, 
466 

HOLDING  OVER, 
eflfect  of,  570 

HOMICIDE, 

degi-ees  of,  1032  et  seq. 
by  misadventure,  1000 
in  course  of  duty,  1000 
I)re8umed  to  be  malicious,  1035 
when  culpable,  justifiable,  or  excusable,  1035,  1036 
on  provocation,  1036  ct  seq. 
cannot  be  reduced  below  manslaughter,  1038 
what  provocation  will  so  reduce  it,  1038,  1039 
by  struggles  in  anger,  1039 
by  undue  correction,  1040 
by  negligence,  1041  et  seq. 
of  medical  man,  1042 
by  neglect  to  repair  roads,  1042 

position  of  trustee  so  neglecting,  1042,  1043 
in  resisting  officer,  1043 
in  consequence  of  imlawful  assembly,  1043 
of  fugitive  by  officer,  1044 
of  felon,  1044 
in  recapturing  slaver,  1045 
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when  justifiable,  1045 

when  excusable,  1046 

of  ravisher,  burglar,  attempter  of  arson,  1046 

in  self-defence,  1047 

no  forfeiture  for,  without  felony,  1048 

felonious,  involved  in  murder,  1048 

HONOTJE,  474.    See  Acceptance,  Bill  of  Exchange. 

HORSE, 

sale  of  glandered,  gives  no  right  of  action  ex  contractu,  330 

excepted  from  law  as  to  sale  in  market  overt,  429(i) 
of  unsound,  not  indictable,  991 
taking  glandered,  to  market,  indictable  oftence,  991,  992 
damages  for  breach  of  warranty  on  sale  of,  740  (m) 
is  "plant "  within  the  Employers'  Liability  Act,  1880,  812  (t) 

HOST  A^D  GUEST, 

relation  of,  757  (m) 

HOUSE, 

right  of  support  for,  908.     Sec  Easements,  Pkescriptiox  Act. 

HOUSE  OF  LORDS, 

appellate  jurisdiction  of,  -36 

HUMANITY, 

considerations  of,  21 

HUNDRED  COURTS,  23 

HUSBAND,  675  et  seq.     See  Married  Woman. 
action  by,  for  abduction  of  wife,  967 

IDENTITY, 

evidence  of,  of  subject-matter  of  contract,  576 
of  parties  to,  577 

IDIOCY,  700,  1001.    See  Lunatic. 

disability  under  Prescription  Act,  901 

IGNORANT  I  A  FAGTI, 

homicide  may  be  rendered  excusable  by,  1046 

IGNORANTIA  JURIS, 

ia  no  excuse  for  crime,  986 

ILLEGALITY, 

must  be  pleaded,  142 
deed  impeachable  for,  276 

not  always  for  all  purposes,  282,  283 
its  effect  on  contract,  346  et  seq.  _ 
may  be  in  consideration  or  promise,  348 
when  may  invalidate  contract,  350  et  seq. 
defence  of,  in  action  on  bill  or  note,  504 

ILLEGITIMATE  CHILD, 

proceedings  to  affiliate,  not  inpcenam,  988,  »»»  „r,i^..«.i 

personal  representative  of  mother  need  not  expend  asseUof  deceatea 

in  maintenance  of,  326 
is  not  within  Lord  Campbell's  Act,  816  (m) 

IMMORALITY, 

its  effect  on  contracts,  365 
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IMPLIED  CONTRACTS,  246.    See  Contract. 

IMPLIED  PROMISE.    See  Promise. 

none  in  contracts  with  barrister,  322 
physician,  322 

secus,  by  statute,  322  (6) 
infants,  322 
manied  women,  322 

IMPLIED  WARRANTY, 

warranties  in  contract  of  sale  of  goods,  421  et  seq. 

by  sample,  424 
how  different  from  a  condition,  421 
remedy  for  breach  of,  in  conti"act  of  sale  of  goods,  440 
measure  of  damages  for  breach  of,  441 
none  that  buUding  is  fit  for  special  purpose,  342  (s) 
in  agreement  to  let  furnished  house,  248,  248  {t),  569 
on  hire  of  skill,  342 

of  agency,  342 
excluded  from  written  contract,  343 
by  transferor  by  delivery,  495 

IMPRISONMENT.    See  False  Imprisonment. 
what  it  is,  824  (s) 

IMPROVEMENTS 

under  the  Agricultural  Holdings  Act,  539  et  seq. 

INCAPACITY 

to  contract,  249 

to  commit  crime,  1000  et  seq. 

INCLOSURE, 

unlawful,  when  it  may  be  abated,  210  (/) 

INCORPOREAL  PROPERTY, 
how  defined,  398  (c) 

INCORPOREAL  RIGHTS, 

lie  in  gi'ant,  not  in  livery,  398 

INDENTURE, 

deed  to  have  effect  of,  though  not  indented,  264 

INDICTABLE  OFFENCES, 
what  are,  991,  992 

INDICTMENT    ''^''^<('.^    /I^V,  ^\i^')i2KP>Vl,^^. 
for  nuisance,  96,  1030 

obsti-ucting  thoroughfare,  97,  1030 
procedure  by,  when  applicable,  98 
under  Married  Women  s  Property  Act,  1882,  687 
what  it  will  lie  for,  991 

for  a  mere  attempt,  998 
what  it  is,  how  found,  1086,  1087 
what  it  must  contain,  1087 
how  differs  from  criminal  information,  1086  (/) 
form  of,  1087,  1088 
conclusion  of,  1088 
not  vitiated  by  surplusage,  1087  {I) 
limitation  of  time,  1087  {I) 
pleas  to,  1088 

demurrer  to,  1089  («),  1095 
where  prisoner  declines  to  plead,  1089  (x) 
amendment  of,  1095 
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INDORSEE.     See  Bill  of  Exchange,  Bill  of  Lading. 
rights  of,  458,  506 

INDORSEMENT.    See  Bill  of  Exchange,  Writ. 
of  claim  on  writ,  125 
effect  of  special,  126 
delivery  necessary  after,  455 
blank  or  special,  455 
restrictive,  455,  456 

conditional,  may  be  disregarded  by  payer,  456 
if  made  wTongfully,  only  conveys  title  to  bill  as  against  indorser,  457 
may  be  demanded  when  bill  transferred  without  of,  457 
effect  of,  466 

duty  as  to  deciding  upon  genuineness  of,  475 
of  note,  its  effect,  487 
of  bill  of  lading,  506  et  seq. 

INDORSEE.    See  Bill  of  Exchange. 
position  of,  466 
contract  of,  458,  466 
contract  revocable  until  delivery,  455 
of  accommodation  biU  has  right  to  notice  of  dishonour,  461 
notice  to,  when  dispensed  with,  462 
when  discharged  by  failure  to  give  notice,  462 
what  presentment  necessary  to  charge,  471 
not  authorising  or  assenting  to  qualified  acceptance  is  discharged, 

472 
payment  by,  does  not  discharge  bill,  476 
of  note,  his  contract,  490 
presentment  to  charge,  490 
notice  of  dishonour  to,  490 

INFANCY.    See  Infant. 

notice  of  defence  of,  in  County  Court,  198 
disability  under  Prescription  Act,  901 

INFANT, 

action  by  or  against,  120 

default  of  appearance  by,  136  (t)  ^  ,.    .■  ♦i,^.^,.,. 

contract  of,  voidable  at  his  election  though  binding  on  other  party, 

301 
no  implied  promise  in  contracts  by,  322 
leases  by  and  to,  514 
lease  by,  voidable,  514 

statutory  powers  of  le^ipg*^!^  .;i{^  .J  '  •-  ' 
may  disagree  onm'ajomy,  514  ' 
cannot  contract  by  agent,  597 
can  as  agent,  597 

contract  of,  when  void  by  statute,  607 
bound  for  necessaries,  667 

what  are  necessaries,  667  et  seq. 

rules  as  to,  668,  669 

must  pay  a  reasonable  price  tor,  608 

cannot  bind  himself  by  bUl  of  exchange,  667  (-) 

evidence  admissible  that  infant  was  al^T'^y.'^f'uPili^n!  nroi*rtv 
widow  liable  to  pay  for  funeral  of  hu.ban.1  who  left  no  proi*rtj. 

whethe?contract  of,  void  or  voidable  at  common  l*w.  «70  [n) 

not  bound  by  penalty,  670 

what  grants  of,  void,  671 

what  voidable,  671 

position  of  infant  shareholder,  bi^ 
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I'SYA'ST—cmUiniied. 

cannot  be  made  bankrupt,  671  (r) 

nor  convicted  of  defrauding  creditors,  671  (r) 
what  form  of  receiving  order  can  be  made  against  firm  of  which  an 

infant  a  member,  671  (r) 
can  sue  ez  contractu,  673 

want  of  mutuality  might  be  an  answer  in  equity,  673 
waiver  of  shares  by,  672 
liable  for  tort  or  crime,  673,  977 

cannot  be  charged  by  changing  action  of  contract  to  one  of  tort,  674 
may  be  doli  capax  in  equity,  674 
liable  for  fraud,  674 

statutory  provisions  against  ratification  by,  674,  674  {p) 
contributory  negligence  of,  789 

exemption  of,  from  criminal  liability,  1000,  1009  et  $eq. 
when  incapable  of  crime,  1009,  1010 
may  be  convicted  of  larceny  as  bailee  of  goods,  1010  (o) 
when  maxim  Malitia  supplet  cetatem  applies,  1010 
liability  for  rape,  1010 

for  non-capital  offences,  1010 
not  liable  for  nonfeasance,  1010 

exceptions  to  rule,  1010 
laches  not  imputed  to,  1011 
criminal  responsibility  for  neglect  of  helpless,  1035 

INFERIOR  COURTS, 
appeals  from,  49 

INFORMATION 

in  Court  of  Exchequer,  230  (/) 

criminal,  what  it  is,  230 

by  whom  filed,  231 

legality  of,  230  (A) 

when  it  lies,  231,  232 

proceedings  on,  233,  233   (d) 

by  Attorney-General,  231 

by  Queen's  Coroner,  231 

Att.-Gen.  of  Duchy  of  Lancaster  cannot  exhibit,  231  (i) 

fiat  of  Public  Prosecutor  not  needed  before  proceeding  by,  232 

for  libel,  1055 

how  differs  from  indictment,  1086  (/ ) 

INHERENT  VICE, 

carrier  not  liable  for  accident  caused  by,  932 

INJUNCTION, 

no  proceeding  in  High  Court  of  Justice  or  Court  of  Appeal  to  be 

restrained  by,  41,  219 
service  of  writ  out  of  jurisdiction,  130 
by  judge  of  County  Court  against  nuisance,  201 
remedy  by,  217  et  seq. 
writ  of,  abolished,  218 

against  tenant,  when  granted,  570  ^ 

against  mine  owner  derogating  from  his  grant,  218  ia 

against  publisher  of  libel,  219 

equitable  doctrines  as  to,  for  breach  of  covenants,  218  (a;) 
mandatory,  when  granted,  219 
how  enforced,  219 
granted  by  interlocutory  order,  221 
to  restrain  trade  libel,  862  («) 
oral  slander,  863  (r) 
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INJURIA, 

what  it  is,  71 

none  where  act  authorised  by  legislature,  71  (c) 

INJURIA  ET  DAMNUM, 
when  must  combine,  90 

INJURIA  SINE  DAMNO, 
meaning  of,  83 
actionable,  82,  89,  90 
in  contract,  85 
in  tort,  85,  86 
illustrated  by  Ashbij  v.  White,  83 

INLAND  BILL,  477.    See  Bill  of  Exchange. 

INN, 

meaning  of,  in  26  &  27  Vict.  c.  41,  929  {u) 

entry  to,  when  justifiable,  878 

goods  of  guest  not  distrainable  in,  551 

INNKEEPER, 

goods  of  guest  of,  not  distrainable,  551 

cannot  justify  assault  in  detaining  plaintiff  for  debt,  786  (ar) 

gives  general  license  to  enter  his  doors,  878 

not  bound  to  provide  special  room,  878  (/) 

nor  receive  customer  and  dogs  into  bar,  878  (/) 
obligation  of,  to  receive  goods,  878  (/) 
right  of  lien  of,  878  (/),  928  (s) 

to  dispose  of  goods  left  with  him,  878  (/) 
liability  of,  at  common  law,  926 
no  distinction  between  money  and  goods,  926  (i) 
duty  of,  927 
when  excused,  927 

liable  only  when  received  goods  as  innkeeper,  928 
liability  of,  by  statute,  928,  929 

INSANITY,  700,  1001.     See  Lunatic. 

INSPECTION.     See  Discovery. 

notice  to  give,  of  documents,  166 
eflFect  of  non-compliance  with,  166 
duty  of  party  receiving,  167 
in  County  Court,  199 
of  property,  order  for,  220 

INSTRUMENT, 

cannot  be  negotiable  and  not  negotiable  at  once,  444 
usually  to  be  construed  by  the  court,  579 

exceptions  to  this  rule,  579  . 

if  ambiguous  wiU  be  construed  against  party  signing,  619 

INSURANCE, 

marine,  fire,  life,  331 

contract  of,  when  complete,  332  (c) 

policy  of,  for  or  by  mai-ried  woman,  680,  684  _ 

measure  of  damages  in  action  on  policy  of  marme,  /23  (/) 

INTENTION, 

wrongful,  when  immaterial,  95 

generally  irrelevant  in  breach  of  contract,  718 

secus,  in  tort,  719 
in  action  for  bodily  injury,  782 
may  be  considered  by  jury,  783 
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material  as  regards  criminal  liability,  783 

in  estimating  damages  in  actions  of  tort,  976  ct  scq. 
unnecessary  to  support  action,  977 

important,  and  for  jury,  where  fraud  is  gist  of  action,  978 
cannot  be  question  of  law,  979 
meaning  of,  in  criminal  law,  992  et  seq. 
when  immaterial,  993 
onus  of  proving  innocent,  993 

how  provable,  996,  997 
not  an  oflfence  without  overt  act,  997 
distinguished  from  attempt,  997 
is  the  crime  in  treason,  1015 

but  must  be  proved  by  overt  act,  1015 
fact  of  drunkenness  may  be  material  as  regards,  1008 

INTERESSE  TERMINI, 
what,  510 

INTEREST 

in  or  concerning  lands,  &c.,  what  is,  within  s.  4  of  the  Statute  of 

Frauds,  386,  387 
on  bill  of  exchange,  466  (u) 
when  recoverable,  721,  741  et  seq. 
by  statute,  741,  742 
at  common  law,  743,  744 
claim  for  in  specially  indorsed  writ,  742  {g) 

on  bUl  of  exchange,  742  (A) 

INTERIM  ORDER 

for  preservation  of  property,  220 

INTERPLEADER 
by  sheriff,  226 

practice  and  procedure  in,  224  et  seq. 
appeal  from  Cotmty  Court  in,  203 

INTERROGATORIES, 

procedure  by,  164,  165 

to  be  exhibited  on  application  for  leave  to  administer,  164 

allowing  does  not  preclude  an  objection  to  answer  being  taken, 

,  164  if) 
disallowance  of  criminating,  38 
costs  of  unreasonable,  kc,  165 
to  corporations,  164,  165 
fundamental  rule  as  to,  165 
form  of,  165  {l) 
application  to  set  aside,  165 
olijection  to,  in  affidavit  in  answer,  165 
answers  to,  165 
if  insufficient,  165 
use  of,  at  trial,  166  {q) 
jMiyment  of  deposit  into  court  a  condition  precedent  to  right  to 

administer,  166 
disobedience  to  order  to  answer,  punishable  by  attachment,  167 
in  County  Court,  196 

INTOXICATION, 

defence  of,  in  action  on  bill  or  note,  505 

contract  of  drunken  man  voidable,  not  void,  605  {m),  705 

effect  o(,  on  contracts,  704 

if  confirmed  will  be  binding,  705 

drunken  man  liable  for  necessaries,  705 
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may  be  proof  of  fraud,  705 

partial,  no  defence  apart  from  fraud,  705 

ignorance  of,  no  excuse  for  a  breach  of  35  &  86  Vict.  c.  94.  ».  18. 

993  {q) 
effect  upon  responsibility  for  crime  of,  1007  ct  scq. 
voluntarj',  no  excuse,  1007 
may  be  material  to  show  want  of  intention,  1008 
habitual,  delirium  tremens,  1008,  1009 

INVALID, 

criminal  responsibility  for  neglect  of,  1034 

INVOICE, 

evidence  of  contract,  not  contract  iier  sc,  369  (d) 

ISSUE 

of  writ,  127 

joinder  of,  its  effect,  142,  163 

may  be  pleaded  without  leave,  163 

ISSUES, 

ordered  by  judge,  163 

JOINDEK 

of  plaintiffs,  117 

of  defendants,  118 

of  issue,  163.     A^cc  Issue. 

of  causes  of  action,  146 

of  claims  by  parties  iu  different  capacities,  146  (j) 

JOINT  CONTRACTORS, 

doctrine  of  contribution  between,  307 
how  distinguished  from  partners,  632 

JOINT  TENANT, 

payment  of  rent  to  one,  when  good,  545 

JUDGE, 

duties  of,  2  et  seq. 

authority,  whence  derived,  43 

powers  of  single,  49 

vacation,  51 

in  chambers,  51,  52 

appeal  from,  52 

non-liability  of,  for  judicial  acts,  103 

reason  thereof,  104 
liable  for  corruption,  &c.,  105 

or  if  acts  without  jurisdiction,  106 
mistake  in  law  may  be  reversed,  107 
consent  of,  when  necessary  before  action,  115 
may  order  issues  of  fact  to  be  prepared,  163 
trial  by,  170 
province  of,  at  trial,  179 
of  County  Court,  powers  of,  199 

at  trial,  199  et  seq. 
injunction  by,  against  nuisance,  201 
can  commit  for  contempt,  202 
note  by,  203,  204 
province  of,  in  deciding  on  admission  of  evidence,  67»,  «W 
in  action  for  malicious  prosecution,  »4Z 
for  libel,  859,  860,  1051 
for  homicide,  1035 
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may  discharge  jury  in  felony  case,  and  discretion  will  not  be 

reviewed,  1095  {ii) 
obstructing  justice  guilty  of  misdemeanor,  1024 

JUDGE'S  CHAMBERS, 

jurisdiction  at,  51,  52 

appeal  from,  52 

application  at,  how  made,  53,  54 

JUDGMENT, 

signed  imder  Order  XIV.,  134 

remedy  on,  in  action  of  covenant,  baiTed  after  twelve  years,  155  {d) 

for  payment  into  court,  how  enforced,  192  (a) 

by  default  may  be  set  aside,  163,  178 

entry  of,  181,  186 

motion  for,  unnecessary,  181,  184 

where  some  only  of  the  issues  or  questions  of  fact  have  been 
determined,  185 
powers  of  court  on,  185 
how  enforced,  189,  262 
conditional,  enforcing,  189 
for  recovery  of  land,  how  enforced,  192 
against  partners,  193,  194 
of  County  Court,  201 
merger  of  inferior  contract  in,  257 
estoppel  by,  260 
when  inter  partes,  260 
in  reni,  its  effect,  260  [p) 
vacated  by  fraud,  261,  329 
of  foreign  court,  261  (x) 
in  Consular  Court  of  Constantinople,  261  (x) 
binds  iMid  of  debtor,  262 
is  a  consensual  contract,  262 
how  entered  in  criminal  case,  1095 
motion  in  arrest  of,  1095 
debt  carries  interest,  742  (gr) 

creditor  becomes  trespasser  by  ratification  of  acts  of  bailiff,  802,  803 
report  of,  when  privileged,  854  (x) 

JUDICATURE  ACTS,  1873  axd  1875, 
purpose  of,  38 

provisions  of,  as  to  courts  of  law,  33 
proceedings  in  an  action  regulated  by,  109 

JUDICIAL  OFFICERS, 
non -liability  of,  103 

JUDICIAL  SEPARATION,  678.    Sec  Married  Woman. 

JURISDICTION, 

agreement  to  oust,  41,  42 

of  courts  over  person  abroad,  44,  129,  130 
extent  of,  44,  45 

of  Crown  over  open  seas,  45  (p) 

of  County  Court,  56 

service  of  writ  out  of,  129,  130 

by  consent  cannot  usually  be  given,  43 
JURORS, 

withdrawal  of,  181 

how  raised  by  sheriff,  177 

formerly  how  chosen,  178 
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JURY.     Sec  Grand  Jury. 

trial  by,  when  of  right,  171 

when  only  by  leave,  171 
trial  by,  177 

how  sworn,  challenged,  178 
discharge  of,  180 
in  trial  for  felony,  1095  («) 
province  of,  at  trial,  180 
verdict  set  aside,  180 
special,  180 

when  summoned  in  County  Court,  199,  200 
province  of,  in  trial  of  action  of  contract,  579,  580 

in  dealing  with  evidence  to  varj'  contract,  688  et  acq. 

in  action  for  malicious  prosecution,  842 
for  libel,  859,  860,  1050,  1051 
have  wider  latitude  in  tort  than  contract,  971 
not  bound  to  "weigh  in  golden  scales,"  975 
may  give  vindictive  damages,  975 
may  consider  intention,  976 
province  of,  in  trial  for  homicide,  1035 
swearing  of,  in  criminal  cases,  1089 
challenge  to,  1089 
giving  prisoner  in  charge  to,  1089 

JUS  PRIVATUM, 
what,  249 

JUSTICE  OF  THE  PEACE, 

{)roceedings  before,  for  recovery  of  small  tenements,  228,  229 
lability  of,  for  false  imprisonment,  831 
powers  of,  831,  1079  et  seq. 
not  liable  for  error  of  judgment,  831 
protection  afforded  to,  831  et  seq. 
not  liable  for  exercise  of  discretionary  power,  831  (c) 
if  acting  within  jurisdiction,  protected  by  conviction  good  on  the 

face  of  it,  832 
powers  of,  in  case  of  forcible  entry  or  detainer,  1028 
as  criminal  judge,  1079,  1080 
restrictions  on,  1079,  1080 
summary  jurisdiction  of,  1081  et  seq. 

JUSTICES  m  EYRE, 

when  first  appointed,  25,  26 
authority  and  functions  of,  26 

KING, 

the,  can  do  no  wrong,  103,  243 
who  is,  within  the  Statute  of  Treasons,  1013 
prerogative  of,  does  not  extend  to  acting  as  judge  in  any  court,  29  («) 
offences  against  title,  &c.,  of,  not  triable  by  justice  of  the  peace, 
1079 

KING'S  BENCH,  COURT  OF.    See  Queen's  Bench  Division. 

its  establishment,  28 
original  jurisdiction,  28,  29 
how  extended,  29  et  seq. 
liow  retained,  32 

KING'S  ENEMIES, 

act  of,  will  excuse  breach  of  statutory  duty,  760  _ 
innkeeper  not  liable  for  act  of,  at  common  law,  92/ 
carrier  not  liable  for  act  of,  931 
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LACE, 

machine-made  not  within  the  Carriers  Act,  934  (c) 

LACHES, 

definition  of,  471  (t) 

not  imputed  to  infant,  1011 

LADING,  BILL  OF,  505.     See  Bill  of  Ladixg. 

LAND, 

freehold  and  chattel  interests  in,  509 

recovery  of,  in  cai:e  of  vacant  possession,  129 

boxind  by  judgment,  262 

contracts  for  sale  of,  332 

nile  where  quantity  erroneously  stated,  332  (/) 

contracts  concerning,  under  s.  4  of  the  Statute  of  Frauds,  385  ct  seq. 

things  annexed  to,  crops,  fixtures,  388  et  seq. 

contract  for  investigating  title  to,  not  within  s.  4  of  the  Statute  of 

Frauds,  387  (t) 
may  be  dedicated  as  highway  subject  to  existing  risks,  755  (jr) 
right  to  support  for,  81,  883,  8S4 
adjacent  and  subjacent,  884 
can  be  lost  by  agreement,  884 

perhaps  by  prescription  or  custom,  884 
legal  significance  of,  885 
includes  water,  885 

LANDLORD.     See  Landlord  axd  Texakt. 
liable  to  outgoing  tenant  for  seed,  &c.,  17 
appearance  by,  134 
when  liable  for  nuisance,  118,  799 
tenant  estopped  from  denying  title  of,  395  (to),  869 
right  of,  to  distrain  in  bankruptcy,  654 
liability  of,  for  acts  of  bailiff,  803 
entry  of,  when  justified,  877 
fixtures  of,  390  {g).     See  Fixtuees. 

LANDLORD  AND  TENANT, 

relation  of,  when  arises,  509,  869 
conveyance  of  whole  interest  is  an  assignment,  509 
nature  of  lease,  509 
four  classes  of  tenancies,  509,  510 
term  of  years,  510 
how  created,  518 

when  by  deed,  518 
when  not,  518 
may  arise  by  estop|)el,  519 
what  included  in,  519 
year  to  year,  510 

when  it  exists,  510 
its  nature,  510  et  aeq. 
how  created,  519 

by  implication  of  law,  519 
notice  to  determine,  565,  566 
at  will,  510 

when  it  exists,  512 
how  created,  521 

by  express  agreement,  521 
by  Sutute  of  Frauds,  521 
how  determined,  512 
by  sufferance,  510 
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tenancy  by  sufferance,  when  it  exists,  513 

not  created  by  act  of  parlies,  513 
who  may  be  lessors,  513 
persons  under  disabilities,  513 
infants,  514 

married  women,  514,  515 
lunatics,  convicts,  515 
coi-porations,  &c.,  516 
tenants  for  life,  516,  517 
moitgacjors,  mortgagees,  517 
provision  for  emblements  when  lease  at  rack-rent,  517 
relation,  how  created,  517  et  seq. 

by  "  attornment "  clause  in  mortgage  deed,  521 
rights  and  duties  of  parties,  522  et  seq. 
quiet  enjoyment,  522 
cultivation,  525 
custom  of  country,  525 
interpretation  of  covenants,  526,  534 
duty  of  tenant  to  repair,  526 
what  it  extends  to,  535 
conditional,  535 
rights  of  tenant  on  determination  of  tenancy,  527 
to  emblements,  527 
tenant  right,  527 
only  when  tenancy  terminates  in  natural  course,  528 

or  no  express  agreement  to  the  contrary,  528 
affected  by  Agricultural  Holdings  Acts,  528 
tenant  must  not  commit  waste,  528 

voluutarj',  529 
equitable,  532 
permissive,  533 
not  liable  for  accidental  fire,  533 
secus,  if  caused  by  negligence,  533 
liability  to  repair  of  tenant,  533 

of  landlord,  534 
if  for  term  of  years,  by  covenant,  533 
if  from  year  to  year,  without  covenant,  535 
fixtures,  meaning  of,  536.     See  Fixtukes. 
Agricultural  Holdings  Acts,  539.    See  AoKic.  Hold.  Acth. 
rent  defined,  543,  544 

duty  of  tenant  to  pay,  543 
out  of  what  reserved,  544 
to  whom,  544 
must  be  certain,  544 
when  and  where  payable,  545 
to  whom,  545 
to  one  joint  tenant,  545 
right  to  deduct  from,  524,  546 
right  of  landlord  to  distrain,  546 

of  mortgagor,  mortgagee,  548,  549 

when  it  exists,  547 
what  may  be  distrained,  549 

exceptions,  fixtures,  &c.,  550  et  seq. 
distress,  when  to  be  made,  554 

by  whom  to  be  made,  554 
assignments,  556  et  seq. 

by  death  or  bankruptcy,  559 
attornment  no  longer  necessary,  556 
statute  Hen.  VIII.  c.  34,  557 
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assignments,  covenants  running  with  the  land,  557  d  seq. 
privity  of  estate,  558 

apportionment  of  covenants  and  conditions,  559 
of  rent,  560 
rights  and  liabilities  of  heir  of  lessor.  559 
of  executor,  559 
of  representative  of  lessee,  560 
of  trustee  in  bankruptcy,  561 
determination  of  tenancies,  562  ct  seq. 

by  effluxion  of  time,  notice,  merger,  surrender,  562 
surrender  by  operation  of  law,  563 
disclaimer,  564 
forfeiture,  relief  against,  564 
replevin,  567 
use  and  occupation,  569 
action  on  covenant,  569 
injunction,  when  obtainable,  570 
holding  over,  570,  571 

LANDOWNER, 

not  iKiund  to  repair  sea-wall  apart  from  prescription,  79 
has  a  right  to  enjoy  land  free  from  filth,  79 

LARCENY, 

simple,  1057 

at  common  law,  1057 

cannot  be  of  things  savouring  of  the  realty,  1057 

of  choses  in  action,  1058 

of  animals  ferm  naturoe,  1058 

statutorj'  modifications,  1058 

chattel  must  have  been  property  of  alleged  owner,  1059 

infant  bailee  may  be  convicted  of,  1010  (o) 

if  goods  stolen  from  bailee,  1059  (n) 

must  have  been  in  actual  or  constructive  possession,  1059 

none  where  property  originally  obtained  rightfully,  1060 

"  taking"  in,  what,  1062  et  seq. 

where  goods  obtained  in  pursuance  of  contract,  1063 

goods  must  have  been  taken  animo  furandi,  1064 

appropriation  of  lost  goods,  1065  et  seq. 

doctrine  of  relation  in  connection  with,  1068 

ingredients  of,  1069 

asportation,  what,  1069 

may  be  by  innocent  agent,  1070 

can  be  of  gas,  water,  1070 

how  distinguishable  from  false  pretences,  1071 

from  receiving  stolen  goods,  1070 
by  8er^•ant,  1073 

how  distinguishable  from  embezzlement,  1073 
from  the  person,  1074 
how  distinguishable  from  robbery,  1074 

LAW  MERCHANT.    See  LEX  MERCATORIA. 
what  it  is,  9 

LAW  OF  NATURE, 
force  of,  20 

LEASE, 

what,  609 

when  must  be  in  writing  by  Statute  of  Frauds,  s.  1,  518 
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when  not,  518 

when  by  deed,  518 

when  required  by  law  to  be  in  writing,  must  be  by  deed,  400 

not  fulfiUuig  statutory  requirements  is  an  a^'reement,  518 

implied  warranty  of  title  on  sale  of,  925  (.r) 
LEAVE  AND  LICENSE, 

good  defence  in  action  for  trespass  to  land,  878  («) 
LEGAL  MEMORY, 

what  it  is,  11,  892 

LEGAL  REASON,  21 
LESSEE, 

who  may  be,  513.    Sec  Landlord  and  Tenant. 
LESSOR, 

who  may  be,  513.     See  Landlord  and  Tenant. 
LETTER, 

contract  by,  299,  300 

LEX  FORI, 

when  regarded  by  our  courts,  44 

LEX  LOCI, 

operation  of,  on  contract,  251 

on  bills  of  exchange,  478 
LEX  MERC  A  TORI  A, 

what  it  is,  9 

evidence  of,  9 

judicially  noticed,  9 

its  operation  on  day  of  payment  of  bill  or  note,  251 

terms  recognised  in,  how  explicable,  578  et  scq. 

LEX  NON  SCRIPT  A, 
what  it  is,  7 

whether  it  can  control  the  statute  law,  8 
can  nullify  acts  and  contracts  of  individual,  8 
how  declared,  19 

LEX  SCRIPT  A, 
what  it  is,  2 
how  interpreted,  2,  5 

LIABILITY, 

direct  and  collateral,  distinction  between,  330 

LIBEL, 

defined,  86,  844,  1050 

fair  comment  on  literaiy  work  is  not,  74 

if  not  privileged,  is  injicria,  86 

trial  by  jury  is  of  right  in  action  for,  171 

notice  of  truth  as  defence  in  County  Court,  199 

contract  to  indemnify  for  publishing,  void,  351 

right  of  action  for,  749 

corporation  can  sue  and  be  sued  for,  793  [h) 

ingredients  in  action  of,  845 

express  malice  not  essential,  845 

statutory  protection  to  newspapers,  846,  847,  854,  856 

truth  an  answer  to  action  for,  845,  1053 

evidence  in  mitigation  of  damage,  notice  of,  846  {/») 

evidence  that  other  actions  already  brought,  847 

doctrine  of  privilege,  847  et  scq. 

rebuttable  by  evidence  of  express  malice,  848 
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proceedings    ordered    to    be    priuted   by   Houses    of    Parliament 

privileged,  852 
so  is  fair  comment  on  ])iiblic  men,  852,  853 

on  literary  works,  853 
reports  of  cases,  when  piivileged,  853,  854 
judgments  only,  854  (.>■) 
judicial  officer  privileged,  855 
naval  or  military,  855 
counsel,  855 

member  of  Parliament,  856 
witness,  856 

classes  of  privilege,  856,  857 
jtublication  of,  858,  859 

evidence  of,  858  {u),  858  (b) 

restraining,  by  injunction,  861 
liabilitj"  of  vendor  of  newspaper  for,  858  (•>■) 
province  of  judge  and  jury  in  trial  for,  859,  860,  1051,  1052 
if  words  not  primarily  libellous,  onus  on  plaintiff  to  show  that  they 

are  so,  860 
how  words  are  to  be  construed,  860  (jh) 
injunction  to  restrain  trade,  862  (s) 
trade,  864 

whether  action  lies  for,  without  proof  of  siiecial  damage,  865  {d) 
action   for,   causing  damage   to  personal   estate  will   survive    to 

personal  representatives,  865 
what  jury  entitled  to  consider  in  assessing  damages  for,  976  (g) 
on  foreign  potentate  indictable,  1020  (c) 
on  a  dead  person,  1050  (.r) 
blasphemous   1050  {u) 

blasphemous,  seditious,  kc.  not  cognizable  byjustice  of  the  peace,  1080 
Fox's  Act,  1051 
Lord  Campbell's  Act,  1052 
criminal  information  for,  1055 
liability  for  threatening  to  publish,  1055 
Newsj>aper  Libel  and  Registration  Act,  1055,  1056 
Cornipt  and  Illegal  Practices  Prevention  Act,  1895,  1056 
wife  cannot  take  criminal  proceedings  against  htisband  for,  687 

LIBEL,  LAW  OF,  AMENDMENT  ACT,  1888,  854 

fair  and  accurate  report  of  public  meeting  privileged  under,  854, 
856,  1055 
LICENSE, 

by  ^larol  revocable,  399,  889 

equitable  relief,  889 

statutorj',  889,  890 

right  to  eject  i)erson  entering  land  by  parol,  785  {q) 

licensee  may  maintain  action  against  stranger  taking  goods,  913 


LIEN 


LIFE 


of  banker,  9 

of  unpaid  seller,  436 

of  innkeeper,  878  (/),  928  (s) 

of  livery-stable  keeper,  928  («) 

of  trainer,  928  (s) 

of  solicitor,  928  (») 

of  railway  company  upon  articles  deposited  in  cloak-room,  928  (s) 

how  distinguished  from  jtawn,  922  (i) 

order  to  recover  property  detained  for,  221 

insurance,  contract  of,  332 

I>olicy,  assignee  of,  may  sue  in  his  own  name,  505 


INDEX.  117 1 

LIGHT,  896,  902.     See  E.\sements. 

measure  of  damages  for  obstruction  to,  971 

LIMITATION,  153.    Sec  Statute  of  Limitations. 
ill  treason.  1018  («) 
of  time  to  indictment,  1087  (/) 

LIQUIDATED  DAMAGES.     See  Damages. 

how  distinguished  from  penalty,  723  ct  mi. 

LOAN, 

implies  a  request,  305 

LOCAL  BOARDS, 

liability  of,  for  negligence,  755  (A) 

LOCATIO, 

conductio,  ret,  operisfacieixdi,  operis  merdum  vehendarmn,  921 

LOCOMOTIVE  ENGINE, 

meaning  of,  in  Employers'  Liability  Act,  813  (s) 

LODGER, 

goods  of,  ]irotected  from  distress,  551,  £52 
remed)'  of,  for  illegal  distress,  568 

LODGING-HOUSE  KEEPER, 
liability  of,  929 

LONDON  STOCK  EXCHANGE, 

rules  of,  19 

reasonableness  of,  19  (A) 
gambling  on,  not  necessarily  illegal,  £89  (r) 

LOPPINGS 

falling  on  neighbour's  land  may  be  retaken,  206  (c) 

LORD  CAMPBELL'S  ACT, 

remedy  under,  not  barred  because  act  was  felonious,  102.  816 

object  of,  122 

gives  no  remedy  against  representatives  of  deceased  tortfeasor,  123 

for  whose  benefit  action  to  be  brought,  816 

does  not  apply  in  cases  of  collision  at  sea,  815  {h) 

LORD  TENTERDEN'S  ACT, 
object  of,  157 
to  explain  Statute  of  Frauds,  405 

LOSS, 

defence  of,  in  action  on  bill  or  note,  503,  504 

at  common  law,  503 

by  statute,  504 

on  non-negotiable  instniment,  504 

LOST  CHATTEL, 

titleof  tinder,  912,  913 

when  appropriation  of,  amounts  to  larceny,  1065 

LUGGAGE, 

meaning  of  term,  944  (6) 

liability  of  railway  company  for  loss  of,  944  el  «q. 
in  respect  of,  945  {h) 

LUNATIC, 

action  by  and  against,  121 

4f2 
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default  of  appearance  by,  136  (f) 
leases  to  and  by,  515 
cannot  contract  by  agent,  597 
position  of  wife  of,  699 
definition  of,  700 

liabilit}'  of,  on  executed  contracts,  701  et  seq. 
for  necessaries  supplied,  700,  701 
contracts  of,  voidable  when  condition  shown  to  have  been  known 

to  other  party,  703 
evidence  admissible  to  prove  that  malady  must  have  been  evident 

to  other  ]iarty,  703  (a;) 
liable  on  deed  executed  in  lucid  interval,  703 
imbecility  of  mind  necessarj-  to  avoid  contract  of,  703 
effect  of  lunacv  of  principal  on  authoiity  of  agent,  704 
civilly  liable  for  tort,  783,  977 
present  position  of,  at  criminal  law,  1001  et  seq. 
exemption  of,  from  criminal  liability,  1002  et  seq. 
must  be  non  compos  mentis,  1001 

meaning  of  this  in  criminal  law,  1002 
rules  in  McNaghten's  case,  1002  et  seq. 
criminal  responsibility  for  neglect  of,  1035 
honest  belief  in  sanitv  of  patient  will  not  excuse  a  breach  of  8  &  9 

Vict.  c.  100,  ss.  44,  90,  993 

MAGISTRATE,  831,  1079.     See  Justice  of  the  Peace. 
duty  of,  in  quelling  riot,  1027  (c) 

MAGXA  CHARTA, 

noticed,  26,  234,  236,  866 

MAINTENANCE, 

illegal,  356  (n) 

MAKER,  489.    See  Promissory  Note. 

MALJ   FIDES, 

not  actionable  without  damage,  90 

MALA   PRAXIS, 

an  offence  at  common  law,  819 

MALICE, 

meaning  of,  835,  1033  {g),  1035 

in  law,  836 

in  fact,  836 

express  or  implied,  1033 

sometimes  essential  ingredient  in  actionable  wrong,  78,  83  {y) 

express,  not  necessary  to  8up{X)rt  action  for  libel,  845 

unless  privileged,  847 
tests  of,  848  g 

in  criminal  law,  what,  1035  .« 

MALICIOUS  ARREST, 

what  it  is,  837  et  seq. 

action  against  governor  of  prison  for  keeping  prisoner  over  time, 
838  (/) 

MALICIOUS  INJURY, 

what  necessary  to  support  action  for,  836 

MALICIOUS   PROSECUTION, 
what  it  is,  839 
trial  by  jurj-  as  of  right  in  action  for,  171 
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essential  ground  of  action,  839 

contrasted  vdth  false  imprisonment,  839  (l) 

whether  it  will  lie  against  a  company,  839  (/) 

where  prosecution  ordered  by  a  County  Court  judge,  840  (/) 

must  prove  want  of  probal)le  cause,  840 

malice  alone  insufficient,  840 

onus  of  proof,  on  whom  ?  842 

pro^-ince  of  judge  and  jury,  842,  843 

plaintitf  must  show  proceedings  terminated  in  his  favour,  if  j>oii. 
sible,  843 
MANDAMUS, 

action  of,  214  {x) 

writ  of,  214 

nature  of,  215 

how  granted,  215 

when  available,  215 

original  operation  of,  215 

will  not  issue  against  Crown  or  its  ser\'ant8j  215  (:) 
nor  to  Central  Criminal  Court,  216  (/) 

extension  of,  to  inferior  courts,  216 
to  County  Court,  63 

remedy  for  enforcing  the  taking  up  of  awards  under  the  Land» 
Clauses  Act,  216  (i) 

in  aid  of  legal  proceedings,  217 

when  refused,  217 

return  to  writ,  217 

peremptory,  217 

disobedience  to,  how  punishable,  217 

may  be  granted  by  interlocutory  order,  221 

MANDATES, 

what,  917 

in  1st  class  of  bailments,  917 

MANSLAUGHTER, 

what  it  is,  1032  et  scq. 

how  distinguished  from  murder,  1033 

homicide  on  provocation  cannot  be  less  than,  1038 

what  provocation  will  reduce  to,  1038,  1039 

in  fights  or  struggles,  1039 

in  abetting  a  prize-fight,  1039  («) 

by  undue  correction,  1040 

by  negligence,  1040  et  seq. 

of  medical  practitioner,  1042 

neccligence  must  be  personal,  1042 

not  of  trustee  neglecting  to  repair  roads,  1042 

of  fugitive  by  officer,  1044 

not  of  felon,  1044 
MARINE  INSURANCE, 

contract  of,  331 

MARINE  POLICY, 

assignee  of,  may  sue  in  his  own  name,  606 

MARKET,  t.,    ,     ,       „f  7<iQ 

damages,  when  recoverable  for  loss  of,  tiv 

MARKET  OVERT, 

S^rS  s%.» 'b^™  Ji  e.B„..  countcKUin.  fo,  «..  o.  ^, 

913  (r) 
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MARLBRIDGE, 

statute  of,  529,  554 

MARRIAGE.     See  Makried  Woman. 
will  not  abate  action,  124 
when  action  for  breach  of  promise  "of,  may  be  brouf^ht,  112 

trial  bj'  jury  as  of  right  in,  171 
not  within  s.  4  of  the  Statute  of  Frauds,  385 
agreements  made  upon  consideration  of,  385 
brocage  bonds  illegal,  355 
contracts  in  restraint  of,  355 
formerly  caused  transfer  of  choses  in  action,  445 
offence  against  laws  of,  not  triable  by  justice  of  the  peace,  1080 

.MARRIED   WOMAN, 

actions  by  and  against,  120,  121 

no  implied  promise  in  contract  of,  322 

leases  to  and  by,  514,  515 

cannot  contract  by  agent,  571 

is  sometimes  agent  of  her  husband,  597 

position  of,  in  contract,  617  {x) 

at  common  law,  675 
coverture  merged  existence  of,  in  husband,  675 

exception  to  this  rule,  075  (s) 
conld  not  contract  with  him  without  trustee,  675 
contract  between  woman  and  man  voided  by  intermarriage,  676 
no  action  of  tort  between  husband  and,  676 
personalty  of,  vested  in  husband,  676 
profits  and  rents  of  realtj',  676 
could  reduce  her  choses  in  action  into  possession,  676 

chattels  real,  676 
savings  of,  went  to  husband,  677  , 

sceiis,  in  equity,  677 

husband  could  recover  wages  and  profits  of,  677 
statutoiy  provisions  as  to,  677  ct  seq. 
20  &  21  Viet.  c.  85,  21  &  22  Vict.  c.  108,  678 
woman  divorced  same  as  feme  sole,  678 

judicially  separated  same  as  feme  sole  as  to  se[)arate  jiroperly,  678 
if  deserted  could  obtain  protection  order,  678 
maintenance  of,  in  case  of  desertion,  678  [l) 
33  &  34  Vict.  c.  93,  provisions  of,  as  to  holding  property,  678,  679 

as  to  maintaining  action  in  own  name,  680 
against  banker  for  dishonouring  lier  cheque,  680 
37  k  38  Vict.  c.  50,  liability  of  husband  for  debts  of  wife,  681 
present  importance  of  above  statutes,  68 1 
44  &  45  Vict.  c.  75,  provisions  of,  681  et  seq. 
contractual  capacity  of,  682 

can  contiact  as  feme  sole  in  reference  to  separate  proj)erty,  682 
action  against,  by  husband  for  money  advanced,  682 
liability  of  husband  for  wrongful  acts  of,  682 
when  unaVile  to  contract,  682 
Married  Women's  Property  Act,  1893,  682,  683  (o) 
when  Statute  of  Limitations  begins  to  run  against,  683 
meaning  of  "  property,"  685  (c) 

of  "se|wrate  property,"  684  (;•) 
judgment  by  default  may  be  signed  against,  683 
payment  of  costs  incurred  by,  out  of  separate  property  subject  to 

restraint,  683  (o) 
contract  of,  presumed  to  refer  to  separate  property  whether  at  the 
time  of  contracting  she  has  or  has  not  any,  682 
binds  after-acquired  property,  683 
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contract  of,  secua,  if  subject  to  restraint  on  anticipation,  483 
if  a  trader  may  be  made  banknipt,  683 
secus,  before  the  Act,  684 

or  if  not  trading  apart  from  husband,  634  (r) 
position  of,  when  creditor  of  bankrupt  husband,  684 
liability  of,  not  personal,  684 

cannot  be  committed  under  Debtors  Act,  s.  5,  683  (7) 
can  effect  policies,  684 
remedies  of,  684,  685 
liabilities  of,  685 

if  married  before  Act,  685 
capacity  of  holding  separate  property  if  married  before  the  Act,  686 

if  married  after  the  Act,  685 
power  of  disposing  of  property  by  will,  685 
will  does  not  reijuire  to  be  re-executed  or  republished  after  husband'^ 

death,  685 
provision  as  to  shares,  &c.,  in  name  of,  686 
remedies  between  husband  and  wife,  686  et  seq. 
can  give  evidence  against  one  another,  687 
criminal  proceedings,  687 

cannot  take  any  against  husband  for  defamatory  liljel.  687 
property  may  be  laid  in  wife  in  indictment,  687 
criminal  liability  of  wife,  687,  688 
respective  liability  of  liusband  and  wife  for  debts  of  wife  contnict«<l 

before  marriage,  688 
liabilities  of  wife,  to  what  extended,  688  {q) 
husband  can  give  evidence  against  wife  on  criminal  charge  under 

s.  16,  688  (p) 
can  enforce  undertaking  as  to  damages  where   injunction  wrongly 

granted,  687  {m) 
settlements  on,  689 
power  of  anticipation  of,  689 
as  executrix  or  administratrix,  689 
liable  for  support  of  husband  and  children,  689 
liability  of  husband  for  debts  of,  during  coverture,  689  et  aeq. 
prior  to  Act  contracted  as  agent  for  husband,  690 
husband  bound  to  supply  her  with  necessaries,  690  d  »eq. 
whether  husband  still  liable  on  eontmots  of,  691 
assumed  that  legislation  has  made  no  change,  691  (0 
rules  as  to  necessaries,  692  ct  >-eq. 
when  living  together,  and  the  husband  supplies  her,  692—694 

and  he  does  not,  694,  695 
when  living  apart  by  consent,  695 — 697 
when  he  deserts  or  drives  her  away,  697 
agency  of  wife  determined  by  adultery,  697,  698 
husband  not  compellable  to  support  adulterous  wife  under  81  k  32 

Vict.  c.  122,  697  {p) 
when  voluntarily  leaves  husband,  698 
when  husband  does  not  pay  decreed  alimony,  698 
other  view  of  husband's  liability,  699 
position  of  wife  of  lunatic,  699  , 

husband  liable  to  volunteer  for  funeral  expenses  ot  wife,  7W 
marital  relation  severed  by  civil  death,  700 
or  temporary  disability,  700 

MASTER  AND  SERVANT,  ,  «o«  /  ^ 

servant,  when  authorised  to  pledge  credit  of,  mi  {(f) 
liability  of,  for  tort  of  servant   790  c<  «cy. 

for  negligence  of,  797,  798,  806,  807 

for  wilful  act  of,  797 
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civil  liability  of,  for  act  of,  96*5 

liability  of,  to  servant  for  negligence  of  fellow-servant,  806 
when  not  in  common  service,  808,  811 
for  i^i-sonal  interference,  80S 

for  exposure  to  undue  risk  by  statute,  811.       See  Employers' 
Liability  Act, 
not  liable  to  volunteer,  807 
action  by,  for  batteiy  of  servant,  969 

measure  of  damages  in,  969  [q) 
cannot  sue  for  injury  to  servant  causing  death,  969 
action  by,  for  enticing  away  servant,  969 
none   for  enticing  away  apprentice,   unless  serving  under  valid 

articles  of  indenture,  970  (w) 
measure  of  damages  in,  970  {x) 
giving  character  of  servant  privileged,  848,  857 

or  in  reproving  before  strangers,  849 
if  volunteere  character,  stronger  evidence  will  be  needed  of  absence 
of  malice,  849  (6) 

MASTER  OF  SHIP, 
powers  of,  605 
duties  of,  605  (o) 

MASTERS  OF  SUPERIOR  COURTS, 
their  duties,  52,  53 
appeal  from  decision  of,  54 
reference  to,  48 

MAXIMS,  LIST  OF, 

actio  jyersonalis  moritur  cum  persoiidf  121,  711,  777,  865 

adiig  nonfacit  reum  nisi  mens  sit  rea,  999,  1051  (2),  1066 

ad  quceslionem  facti  11071  respondent  judices,  976 

ad  proximum  antecedens  jtai  rclatio,  573 

aqtta  currit  ct  debet  currere,  886 

causa  proxima  nan  remota  spcctatur,  91 

caveat  emptor,  331,  496,  925  (.»/) 

consiietudo  ex  certd  catisd  ratio'iiabili   usitata  privat  communem 

legem,  13 
contra  non  valentem  agere  nidla  currit  pra^criptio,  158 
cujus  est  solum  ejus  est  usque  ad  coeliim  et  ad  inferos,  902 
cum   aliquid  alicui  conceditur,  conceditur  et  id  sine  quo  res  ipsa 

haheri  non  potest,  892 
dehgata  jwtcsta^  non  potest  dclcgan,  417  (s) 
de  minimis  con  curat  lex,  749 
everj-  man's  house  is  his  castle,  748 

ex  antccedentibtts  et  consequcntibus  est  optima  hiierpretatio,  594 
ex  dolo  malo  non  oritur  actio,  327,  347 
ex  nudt)  pacto  non  oritur  actio,  919 
ex  turpi  catisd  non  oritur  actio,  347 
expressio  ujiius  cxclusio  alterius,  573 
expressum  facit  cessare  tacittim,  272,  308 
extra  territorium  jus  dicenti  impunc  non  parclur,  45 
falsa    orthographia,   falsa    grammatica    non    vitiat    cartam    vel 

coucessionem,  594 
f rails  vitiat  omnia,  261,  282 

furtum  non  est  niji  initium  habet  dctoitionis  2>er  dominum  rei,  1061 
he  who  takes  the  profits  ought  to  bear  the  loss,  626 
ii  cerium  est  quod  cerium  reddi  potest,  15,  544 
ignorantia  jurie  quod  quisquc  scire  tenetur,  neminem  excusat,  986 
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in  traditionibus  chartarum  non  quod  dictum  est  atd  ovod  factum  ad 

insjncitur,  266  '        /••««"i « 

jiidMs  est  jus  dicere  non  jus  dare,  4 
jus  aca-esceiidi  iiUer  mercatoi-cs,  pro  bmufieio  cmmnertii,  Ictum  non 

haoet,  641 
king  (the)  can  do  no  wrong,  103,  243 
lex  est  nomm  recti  jubcis  honesta  et  prohibens  eontraria,  867 
lex  nonfavet  delicatorum  votis,  822  (/) 
locus  regit  acttim,  478 

maledicta  cxpositio  qucv  corrumpit  textum,  594 
malitiu  suj)i)let  cFlatem,  1010 

misera  est  servilus  ubijus  est  vagum  atU  iiuMgnitum,  1 
nevio  allcgans  suam  turpitudinem  est  audiendiia,  100 
nemo  his  vexari  debet  pro  eddem  cautd,  1088 
neTUo  dat  qui  non  habet,  400  (1) 
7temo  debet  esse  judex  j?i  proprid  causd,  260,  354 
nemo  enim  aliquani  partem  rede  intclligere  potnt  anUquam  Mum 

itcrum  atque  iterum  2>crleqerit,  594 
nemo  2>otest  exuere  patriam,  1012 
nihil  quod  est  inconveniens,  est  licitum,  9,  353 
nihil  tarn  conveniens  est  naturali  ccquitati  ut  tmumqwjdqiu  ditaoiri 

CO  ligamine  quo  ligatum  est,  292 
nil  conseiisui  lam  contrarium  est  quam  i-ia  atque  metwi,  705  (/>) 
no  one  shall  be  permitted  to  aver  against  a  record,  255 
7ion  omne  quod  licet  hmiestum  est,  331 
noscitiir  a  sociis,  573 
nulhim  temjnis  occurrit  regi,  1087  {I) 
obligatio  est  juris  vinculum  quo  necessitate  astriiUfimur  alieujvM  rti 

solvcndce  secundum  nostrec  civitatis  jura,  253 
obligatio  mandcdi  consensu  coidralwntium  cotudstit,  596  (c) 
miinia  prcesumtmtur  cmiira  spoliaiorem,  972 
omnis  ratihabitio  rctrotrahUur  et  mandato  priori  ax[uiparatur,  805 
pacta  convcnta,  qtuv  neque  dolo  vvalo  neque  advemia  leges  facta  emuf, 

servabo,  367 
pivhibetur  ne  quis  facial  in  sua  quod  nocerc })ossU  alieno,  822,  884 
quando  aliquid  moiuiatur,  maiulatur  et  omne  per  quod  perrmitur 

ad  illud,  604  {g) 
quifacit  jier  alium  est  2)criiidc  uc  si  facial  per  seipsum,  596 
qui  facit  per  alium  facit  p&r  se,  790,  794,  810 
qui  hoiret  in  literd  lueret  in  cyrtiw,  594 
qui  mandat  ipsefecisse  videtur,  596 
qui  tacet  conseutire  videtur,  366 
qui  vult  decijn  dedpiatur,  367 
quicquid  plantatur  solo,  solo  axlit,  388,  536 
qvmi  fieri  non  debet  factum  valet,  283 
qiiod  neccssitas  cogit  excused,  1000 
quod  turpi  ex  causd  2fromissu,m  est  veltUi  si  quis  homicuiiuin  rrl 

san-ilegium  se  faetunuii  promittai,  non  valet,  278 
res  inter  alios  acta  alteri  luxere  Jwn  debet,  260 
res  ipsa  loquitur,  751,  817  {q) 
respoiuleat  superior,  791,  810,  930 
saliis  7-ei2)ublica;  suprema  lex,  9 
sci-iberc  est  agere,  1017 

sic  utere  tuo  ut  aliemim  non  la:das,  9,  769  (jf),  800,  881,  sea 
silence  gives  consent,  331  (x) 

spondes  peritiam  artis,  M2  . 

tacitc  incssc  vidcntur  qua'  sunt  mo^-it  et  constutudmn,  68* 
traditio  loquifadl  chartam,  265 
transit  in  remjudicatam,  257,  259,  275 
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MAXIMS,    LIST  OF— coiUinned. 

tur/ris  est  pars  qucc  cum  sua  toto  non  convenit,  594 

rcfba  rclata  inesse  videntur,  573 

riffilantibtts  non  dormicntibits  jura  siihvcniuiU,  367 

voloiti  lion  fit  injuria,  815,  815  (/) 

voluntas  repiUainr  jn-o  facto,  1016 

MEASURE  OF  DAMAGES.     Sec  Damages. 
in  contract,  717  c<  srq. 
in  tort,  971  ct  seq. 

.MEMBER  OF  PARLIAMENT, 

privilege  of,  856 

MEMORAXDU.M 

of  appearance,  133 

in  writing  under  the  Statute  of  Frauds,  114,  404  el  scq. 

cannot  be  altered  verbally,  418,  419 

when  it  must  be  signed,  114,  412 

may  consist  of  several  documents,  412  ct  scq. 

should  state  price  if  settled,  413 

both  names,  414 
signature  of  party  to  be  charged  sufficient,  414 
what  is  sufficient,  414  (r) 
may  be  signed  by  agent,  auctioneer,  &c.,  414  et  seq. 

MEMORY,  LEGAL,  11,  892 

MERCANTILE  TERMS, 

evidence  to  explain,  in  written  contracts,  578 

MERCANTILE  USAGE,  9.     See  Lex  Mercatoria. 
judicially  recognised,  579  (a) 

MERCHANT  SHIPPING  ACT, 

how  it  affects  the  transfer  of  a  ship,  400 

MERGER 

of  right  of  action  in  indictment,  98 

of  tort  in  felony,  99 

when  rule  does  not  apply,  100 

excluded  by  Loi-d  Campbell's  Act,  102 

doctrine  of,  unaffected  by  Judicature  Acts,  258 

importance  of,  258 

what  it  is,  256  ct  seq. 

of  cause  of  action  ex  contractu  by  judgment,  256 
ex  delicto,  259 
by  deed,  266,  273,  395 

oj>eration  of,  274,  275 
only  when  remedy  co-extensive,  275 
none  where  intention  clear  that  there  should  be  none,  275 
of  term  in  reversion  determines  lease,  562 

MINE, 

rights  of  owner  of,  82 

liability  for  negligence  of  workmen,  792 

MISDEMEANOR 

under  Bankruptcy  Act,  668 

MISDESCRIITION, 

will  avoid  contract  for  sale  of  lands,  332 


INDEX.  1179 

JIISFEASANCE, 

gi-atuitous  agent  liable  for,  779 

gratuitous  bailee,  919 

corporation  liable  for  intentional,  of  servant,  793  (A) 

MISJOINDER 

of  parties  will  not  defeat  action,  119,  120 

MISPRISION, 

definition  of,  990  (y) 

of  treason,  1014  {g) 

not  triable  by  justice  of  the  peace,  1079 

MISREPRESENTATION.     See  Fuaud. 

with  damage  actionable  ex  delicto,  779,  780 

not  without  damage,  780 

estoppel  in  pais  in  relation  to,  960  et  aeq. 

MIXED  ACTIONS,  146 

ilOXEY  HAD  AND  RECEIVED, 

privity  necessary  to  support  action  for,  316,  317 

action  for,  founded  on  failure  of  consideration,  311  et  ttq. 

MONEY  LENT, 

antecedent  request  implied,  303 

MONSTRANS  DE  DROIT, 

when  available  as  a  remedy,  238,  239 

MONTH 

in  contract  of  sale  of  goods,  pri^nd  facie,  a  calendar,  422  (y) 

at  law,  a  lunar,  554 

evidence  admissible  to  show  parties  to  written  contract  meant 

calendar,  580 
in  bills  of  exchange,  a  calendar,  450  (r) 

MORAL  CONSIDERATION,  309,  325.     See  Coxsidekatiox. 

^lOKTGAGE, 

controlled  by  lex  loci,  251 
of  chattels,  399  {h) 

Bi  MORTGAGEE, 

I  leasing  powers  of,  517 

^  right  of  distress  of,  548,  549 

i^-^  MORTGAGOR, 

leasing  powers  of,  517 
right  of  distress  of,  549 

MORTMAIN  AND  CHARITABLE  USES  ACT,  1888,  516 

JIOTION 

in  court,  46 

notice  of,  when  to  be  served,  47  (y) 
when  without  notice,  47 
how  made,  48 

when  ex  paHe,  47,  48  ,    ,  oi 

f„rjudg.,e„t,  X„°r.r"?i//«f  ^e  ^  »'  -■«"»»-"  "^ 
have  been  determined,  185 

MUNICIPAL  LAW, 
what  it  is,  1 
its  sphere,  254 
not  antagonistic  to  universal  law,  i54 
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MURDER, 

what  it  is,  1032  el  seq. 

how  distinj^uished  from  manslaughter,  1033 

in  fights  and  straggles,  1039 

by  undue  correction,  1040 

by  negligence,  1040  et  seq. 

of  fugitive,  1044 
homicide  of  felon  is  not,  1044 
felonious  homicide  involved  in,  1048 
not  triable  by  justice  of  the  peace,  1079 

MUTUALITY, 

meaning  of  term,  300 

in  contracts  of  hiring  and  service,  300  (p) 

want  of,  in  contracts  under  seal,  301  (?/) 

by  one  party,  301  {y) 
with  corporations,  301  {y) 
may  be  defence  in  equitv  against  suit  for  specific  perfonn- 

ance,  302 
against  infant  suing  ex  contracts,  673 


NATURAL  RIGHTS, 

distinguished  from  easements,  882 
support  for  land,  883 
adjacent  and  subjacent,  884 
may  be  lost  by  agreement,  884 

perhaps  by  prescription  or  custom,  884 

to  flowing  water,  886  et  seq. 

to  light  and  air,  902 

NATURE, 

law  of,  20 

NAVIGABLE  RIVER, 

liability  for  obstructing,  755,  756,  1030 

NEC  VI  NEC  CLAM  NEC  PRECARIO,  895,  909 

NECESSARIES, 

liability  of  infant  for,  667 
infant  must  pay  reasonable  price  therefor,  668 
articles  of  mere  luxury  cannot  be,  669 
husband  bound  to  supply  wife  with,  690  ct  seq. 

what  are,  692  et  seq. 
liability  of  lunatic  for,  700 

of  drunken  man  for,  705 

NEGLIGENCE, 

not  actionable  without  damage,  90,  751  (t) 
must  be  causa  causans,  91 
arbitrator  not  liable  for,  104  (o) 
causing  damage  actionable,  750,  965 
no  absolute  or  intrinsic,  750  [t) 
meaning  of  "gross,"  927  (7),  937  (r) 

evidence  of,  751  (<),  9^8  (r) 
questions  forjudge  and  jm-y  in  action  for,  751,  752 

intention  immaterial,  782 
action  for  bodily  injuries  caused  by,  786  (s) 
in  actions  on  statutes  same  rules  as  at  common  law,  817 
may  W  a  ^Tound  of  estopviel,  960,  960  (6) 
where  pliuntitf  has  contriouted  to  injury  by  his  own,  787  ct  stq. 
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EGLIGE^  CE—cmUinucd. 

law  as  to  contributory,  787,  788 
of  infant,  guardian,  789 
of  third  pei-son,  789 
onus  of  proof  in  cases  of,  783  (c) 
effect  of  contributory,  on  carrier,  941  (I) 
liability  of  master  for  servant's,  to  stran^r,  790  rf  ^eq. 

,       ^  to  fellow-servant,  80«  et  tea. 

only  when  engaged  in  his  business,  797 
of  trustees,  etc.,  755  (A) 
of  solicitor,  769,  966 
of  patent  agent,  769  (i),  966 
of  carrier,  769 
of  engineer,  769 
of  gratuitous  bailee,  919 
of  medical  practitioner,  823 
of  pawnee,  923 
of  innkeeper,  927 
of  boarding-house  keeper,  929 
of  lodging-house  keeper,  930 
of  railway  company  for  acts  of  servant,  793 
of  shipowner  for  negligence  of  pilot,  792  {:) 
of  tenant  for  fire  caused  by,  510 
no  action  against  sheriff  for  not  levying  under  a  /.  fa.  oaloM  hai 

caused  actual  loss,  89  (x) 
measure  of  damages  in  action  against  solicitor,  973 

against  master  of  ship,  722  (/) 
fur  causing  death,  816 
homicide  by,  1040  cl  seq. 

to  amount  to  manslaughter  must  be  personal,  1042 
not  of  trustees  not  repairing  roads,  1042 
of  doctor,  when  criminal,  1042 

NEGOTIABILITY, 

how  differs  from  assignability,  448 

inherent  in  bills  of  exchange,  unless  containing  words  prohibitiag 

transfer,  454 

NEGOTIABLE  INSTRUMENT.     See  Bill  of  Exchaxok,  etc 
what  it  is,  442 
exception  to  common  law  rule  that  choses  in  action  are  not  aacign- 

able,  442 
equitable  rules  as  to,  445,  446 
when  operates  as  discharge  of  debt,  493 
general  duty  of  holder  of,  493,  494 
how  far  corporations  can  accept,  645  (n) 

NEGOTIATION 

of  overdue  bill,  effect  of,  457,  458 

NEW  TRIAL, 

how  applied  for,  183 
when  granted,  182  et  seq. 
when  not  granted,  1 83  (x) 
in  County  Court,  202 

NEWSPAPER,  .        ^        r     i;>v.l    AiA    847    854    1055 

statutorj-  protection  to,  in  actions  for  bbel,  84«,  847,  »«,  iww, 

1056 
liability  of  vendor  of,  for  libel,  858  (x) 
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NISI   PR  I  US, 

origin  of,  27 

trial  at,  by  a  jury,  174  et  scq. 

NOMINAL  DAMAGES,  716,  720.     Sec  Damages. 
recoverable  lor  violation  of  a  riglxt,  89 

KON  COMPOS  MENTIS.     See  Luxatic. 
meaning  of,  in  criminal  law,  1001 

NON-ACCEPTANCE,  459  {2)).     See  Dishonour,  Bill  of  Exchange. 

NON-DISCLOSURE 

of  facts  not  necessarily  fraudulent,  330,  331 

NON-FEASANCE, 

gratuitous  agent  not  liable  for,  779 

gratuitous  bailee,  919 

infant  not  criminally  liable  for,  1010 

NON-JOINDER 

of  parties  will  not  defeat  action,  119,  120 

NON-PAYMENT,  459  {p).     See  Dishonour,  Bill  of  Exchange. 

NON-SUIT,  180,  181 

NOT  GUILTY  BY  STATUTE, 
plea  of,  142  (m) 

NOTARIAL  ACT, 
what,  474 

NOTICE 

of  action,  when  necessary,  115,  116 
in  lieu  of  service,  how  given,  131 
of  trial,  when  given,  176 

how  given  when  evidence  taken  by  affidavit,  177  ()/t) 
when  necessary  before  abating  nuisance,  209,  211 
of  dishonour,  459.     See  Dishonour,  Bill  of  Exchange. 
under  Employers'  Liability  Act,  814 

must  be  in  writing,  814  {z) 
to  protect  carrier,  effect  of,  932  et  seq. 
when  invalidated  by  statute,  935 
to  detennine  lease,  510,  565,  566 

NUDUM  PACTUM,  314 

NUISANCE, 

public,  when  actionable,  96,  97 
parties  liable  for,  118,  119 

judge  of  County  Court  can  grant  injunction  against,  201 
abatement  of  public  or  private,  209  et  seq. 
by  commoner,  209 

whether  notice  necessary,  209,  211 
liability  of  owner  of  realty  for,  798,  799 
entrj'  on  laud  to  abate,  878 
public,  820 

private,  821,  880  et  seq. 
to  realty,  880  et  seq. 
instances  of,  880,  881 
remedy  for,  821 
test  as  to  whether  thing  is,  822 

lilaintilf  entitled  to  injunction  or  damages,  881 
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NUISANCE—  continued. 

riots  to  remedy  private,  not  witliin  Statute  of  TreaaotiN  1^26 
owner  of  works  may  be  liable  for  nuisance  caused  bv  workmeu. 
though  without  his  knowledge  and  against  general  ordont,  1(>30  (:) 
what  is,  in  criminal  law,  1030 
remedy  for,  1030 

OATHS, 

persons  administering  or  taking  unlawful,  not  triabli'  befori'  jimlK  < 
of  the  peace,  1080 

OBLIGATION, 

definition  of,  253 

and  right  are  correlative,  254 

by  record  may  be  released  by  deed,  259  [x) 

moral,  309 

distinguished  from  easements,  882 

OBLIGEE 

of  bond,  272 

OBLIGOR 

of  bond,  272 

heir  of,  when  bound,  289 

personal  representatives  of,  when  bound,  289 

OBSCENE  PRINTS, 

possession  of,  not  indictable,  998 
procuiing  with  intent  to  publish  is,  998 
though  object  innocent,  996 

OBSTRUCTION 

of  highway,  remedy  for,  1030 

what  amounts  to,  820  {g) 

of  due  course  of  justice,  1024 

OFYEU  .       ,  .,       .-„. 

and  acceptance  must  be  ad  idem,  ii9» 
by  letter,  299,  300 

OFFICER,  „„„    , 

police,  right  of,  to  arrest,  828  et  se^. 
liabilitv  of,  for  false  imprisonment,  829 
l^edoS  frmn  liability  of  judicial,  103  et  seq. 
homicide  by,  1044 

OFFICES,  ,      ,.  .„      ,    .-.„  ,  . 

contracts  for  sale  of,  illegal,  356  (») 

OFFICIAL  RECEIVER,  653.     See  Baxkrvptcy. 

OFFICIAL  REFEREE,  170.     See  Referee. 

OPERATION  OF  LAW, 

remedies  by,  212 
ORAL  EVIDENCE.     See  Evidence,  Statite  ok  FbaUIks. 

ORDER,  Attnmev-General,  47  (a) 

made  on  suggestion  of  Attomej  ueucn", 

how  enforced,  190  ^ 

interim,  for  preservation  of  propert>,  i^^> 
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to  recover  property  detained  for  lien,  221 

for  inspection  of  property,  220 

for  sale  of  perishable,  220 

will  be  set  aside  for  fraud,  256 

application  under  Order  XIV.,  how  made,  13.5 

effect  of,  134,  135 
api)earance  to,  134 

ORDER  OF  DISCHARGE,  662.     Sec  Bankruptcy. 

OUTLAW, 

cannot  contract,  707 

OUTLAWRY, 

abolished  in  ci^'iI  proceedings,  191,  707  (c) 

OVERT  ACT, 

necessary  to  prove  treason,  1015 

what  is  an,  1016,  1017 
whether  bare  words  are,  1017 
writing  may  be,  1017 
conspiracy  may  be,  1019  {h) 

PAIS, 

estoppel  by  acts  in,  395  (h) 

PARCEL, 

what  is,  within  the  Carriers  Act,  934  {d) 

PARDON, 

absolute  or  conditional,  1096,  1097 

PARENT  AND  CHILD, 
relation  of,  967 

action  by,  for  seduction  of  child,  967 
ground  of  action,  967 
lies  without  proof  of  sjiecial  damage,  968  (mi) 

PARLIAMENTARY  TRUSTEES, 
liability  of,  616 

PAROL, 

agreement  before  breach  cannot  discharge  specialty,  290  ct  scq. 
acciui  if  after  bi^each,  and  damages  are  unliquidated,  290  ct  acq. 
might  discharge  specialty  in  equity,  295 
contract,  what,  368,  369.     See  Conteact. 
evidence.     See  Evidence,  Statite  of  Frauds. 
license,  889.     See  License. 

PART-OWNER  OF  SHIP, 

in  same  position  as  partner  in  action  for  breach  of  contract,  629  {k) 
l>ower  of,  to  bind  another  for  repairs,  605  (o) 

PART-PAYMENT 

in  contract  of  sale  of  goods,  411 

cannot  be  pleaded  in  satisfaction  of  debt,  396 

PARTPERFORMANCE 

under  s.  4  of  the  Statute  of  Frauds,  385 

equity  of,  under  statute,  does  not  extend  to  contracts  not  concernin 
land,  392  (t) 
nor  to  contracts  with  corporations,  649,  650 
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PARTICULARS 

of  demand,  must  be  annexed  to  summons  in  County  Court,  197 
PARTIES   TO   ACTIONS, 

defined,  40  (x) 

plaintitfs  ex  contractu,  general  rule  as  to  choice  of,  117   118 

partners,  120,  626  ct  seq.  ' 

trustee  in  bankniptcy,  120 

married  women,  120,  121 
infants,  120 
nan  compotes  mentis,  121 

executors  and  administrators,  121  ct  seq.,  708  «l  $eq. 
change  of,  by  death,  124 

who  should  sue  on  specialty,  263,  264 
on  simple  contract,  118,  312 

joinder  of  plaintiffs,  117 

principal  and  agent,  596  et  seq. 

husband  and  wife,  121,  675  et  seq. 
bankrupt,  653  et  seq. 

defendants  ex  contractu,  general  rule  as  to  choice  of,  118 

heir  and  devisee,  289 

principal  and  agent,  596  ct  acq. 

partners,  120,  626  et  seq. 

husband  aud  wife,  121,  675  ct  neq. 

executors  and  administrators,  \2\  et  seq.,  708  et  seq. 
plaintiffs  ex  delicto  in  trespass  to  land,  870  et  acq. 
to  goods,  912  et  seq. 

joinder  of  plaintiffs,  117 

husband  and  wife,  121,  675 

executors  and  administrators,  121  ct  seq.,  708  el  stq. 
defendants  ex  rfcZ/do,  joinder  of,  119 

executors  and  administrators,  121  et  seq. 

partners,  629  ct  seti. 

members  of  club,  632 
where  death  is  caused  by  negligence,  811  el  seq. 

projected  companies,  652 

effect  of  bankruptcy  on,  653  et  seq. 

PARTIES  TO  CONTRACT, 

evidence  admissible  to  identify,  577 

PARTITION 

requires  a  deed,  400 

PARTNER 

is  agent  of  firm,  509,  630,  631 

acceptance  of  bill  by,  without  authority,  473 

if  member  of  trading  firm,  473 

of  non-trading  finn,  473,  474 
statutory  power  of  one,  to  sue  co-partnor  on  lielmlf  of  r..ii.frii,  6S1 
whether,  can  borrow  money  on  behalf  of,  631  (») 
liability  of  secret,  627 

nominal,  631,  632 

dormant,  411 

old  and  new,  in  bank,  640,  641 

unknoAvn,  for  goods  ordered  by  partner,  637 
agency  of  partner  in  trailing  firm,  633,  634 
how  distinguished  from  joint  contractor,  632 
powers  of,  in  trading  firm,  633,  634 
in  non -trading  firm,  635 
when  not  agent  for  firm,  637  •  i.     ^Qt 

must  be  authorised  by  deed  to  bind  firm  by  specjalty,  83^ 

B.C.L.  *  " 
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statutory  provisions,  636 

liability-  of,  when  it  begins,  638 

when  it  ceases,  638,  639 

may  be  deteiTained  by  election,  639 

is  by  estoppel  only,  640 

estoppel  as  ngainst  apparent,  962,  963 

rights  of,  go  on  death  to  personal  representative,  642 

do  not  go  by  survivorship  to  partners,  642 

]>osition  of,  in  equity,  642 
PARTNERS 

actions  against,  120 

appearance  by,  133  hi) 

judgment  against,  how  enforced,  193,  194 

are  agents  for  one  another,  509,  630 

rule  as  to  projiortion  in  which  losses  are  to  be  borne  by,  626  (<) 

who  are  not,  627,  628 

cannot  contract  with  each  other  in  matter  relating  to  partnership,  629 

secus,  where  does  not  relate,  630 

position  of  those  who  are  solicitors,  635 
PARTNERSHIP, 

what  it  is,  626 

how,  differs  from  a  company,  626  {q) 

how  constituted,  626 

members  of,  are  agents  for  one  another,  626,  630,  631 

mles  in  determining  whether,  exists,  627,  628 

liability  of  member  of  trading,  how  determined,  633  et  seq. 

powers  of  members  of,  633  et  seq. 

position  of  parties  when  member  of,  has  opened  account  at  bank  in 
own  name,  636 
when  borrower  applies  to  partner  at  bank  for  a 
loan,  636,  637 

bankruptcy  of  member  of,  660 

judgment  not    recoverable  simply  against  firm    where   infant  a 
partner,  671  (r) 

receiving  order  cannot  be  made  against  firm  simply,  671  {r) 

method  of  retiring  from,  639,  957 

PARTNERSHIP  ACT,  1890 

declares  and  amends  the  law,  625 

definition  of  "partnership"  within,  626  (g) 
PARTY. 

defined,  40  (a;) 
PATENT, 

infringement  of,  is  actionable,  85 
PATENT  AGENT 

liability  of,  for  negligence,  769  (I),  966 
PAWN 

what  it  is,  888 

essentials  of  valid,  889  (2) 

distinguished  from  lien,  888  {z) 

degree  of  diligence  required  in  regard  of,  889 

duty  of  imwnee  in  giving  up,  889 
PAWNBROKER, 

contract  of,  916 

legal  position  of,  923,  924 

right  of,  to  sell  pledge,  924 

docs  not  warrant  title  of  chattel,  924  tt  seq. 

liability  of,  for  dama^'e  by  accidental  fire,  923  ij) 
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PAWNEE, 

liability  of,  923,  924 

duty  of,  923 

may  maintain  action  against  stranger  taking  goodii,  948 

PAWNOR. 

rights  of,  923,  924 

PAYEE.    Sec  Bill  of  Exchanoe,  Fromlssouy  Note. 

PAYMENT, 

must  be  pleaded,  142 

in  action  on  covenant  or  bond,  293 

in  contract  of  sale  of  goods,  432 

supra  protest  for  honour,  474 

of  bill  or  note,  497,  498 

how  to  be  made,  497 

when  bill  not  discharged  by,  497 

supra  protest,  498  (s) 

into  Court,  152 

must  be  pleaded,  152 
admits  liability  unless  denied,  152 
notice  must  be  given,  152 
acceptance  of,  152 
in  case  of  libel  in  newspaper,  847 

PENALTY, 

by  whom  recoverable,  99 
controlled  by  lex  loci,  252 
recovery  of,  under  statute,  318 
when  only  by  Crown,  318 
implies  a  prohibition,  349 
infant  cannot  bind  himself  by,  670 
how  distinguished  from  liquidated  damages,  723 
definition  of,  724  {k) 
rules  as  to,  726,  727 

^^^^  ioxpast  services  attachable  by  order  of  garnishment,  228 

PER  QUOD  CONSORTIUM  AMISIT,  967 

PER  QUOD  SERVITIUM  AMISIT,  969 

PERFECT  AND  IMPERFECT  RIGHTS,  110 

PERFORMANCE, 

must  be  pleaded,  142 

PERJURY, 

definition  of,  1027 

compromise  of  indictment  for,  illegal,  111  el  neq. 

not  triable  before  justice  of  the  peace,  1080 

PERPETUITIES,  ,  •„      i   qsk 

contracts  violating  law  of,  lUegal,  ^56 

PERSONAL  ACTIONS, 

what  are,  147 
PERSONAL  REPRESENTATIVE.     Sec  Exkcitok. 

PERSONAL  SECURITY, 

right  to,  782  ^  ^  2 
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PETITION  OF  RIGHT, 

remedy  by,  238  et  scq. 

statute  of,  235,  239 

lies  for  breach  of  contract,  242 

Crown  is  entitled  to  discovery  as  against  petitioner,  241  (c) 

^vi]l  not  lay  against  the  Crown  for  invading  a  patent,  242 

will  not  lie  for  alleged  tort,  243 

PHYSICIAN, 

no  implied  promise  to,  in  contract  at  common  law,  322 

/  secus  by  statute,  322  (fi) 

\  negligence  of,  criminal,  1042 

civil  liability  for,  823 

PLAINT, 

in  County  Court,  where  entered,  196 

PLAINTIFF.     See  Parties  to  Actions. 

PLANT, 

meaning  of,  in  Employers'  Liability  Act,  1880,  812  {i) 

PLEA.     See  Pleadixg.s. 
special,  1088 
autrefois  acquit,  attaint,  1089,  1089  (m) 

PLEADINGS, 

trial  without,  138 

what,  139  et  aeq. 

costs  of  unnecessary  prolixity  in,  139,  148 

statement  of  claim,  when  to  be  delivered,  139 

special  indorsement  equivalent  to,  145,  146 

none  after  reply  without  leave,  except  joinder  of  issue,  139,  163 

statement  of  defence,  when  to  be  delivered,  140,  148 

reply.  140,  163 

rules  for,  140  et  seq. 
subsequent  to  reply,  163 

amendment  of,  140 
allegation  of  fact,  if  not  denied,  admitted,  141 
admission  of  statements  in,  141 
matters  to  be  raised  by,  141,  142 
must  be  self-consistent,  142 
denials  in,  must  be  specific,  142 
not  guilty  by  statute,  142  (m) 
joinder  of  issue,  effect  of,  142,  163 
denials  in,  must  not  be  evasive,  142 
bare  denial  of  contract,  effect  of,  143 
denial  in,  of  representative  capacity  must  be  specific,  143 
malice,  knowledge,  etc.,  how  pleaded,  143 
contents  of  documents,  143 

notice,  143 
facts,  where  law  presumes  in  plaintiff's  favour,  144 
matters  arising  finderUe  life,  144 
payment  into  Court,  152,  153 
withdrawal  of,  145 
may  be  ordered  to  be  struck  out,  145 
form  of  statement  of  claim,  148 
consequences  of  default  in,  148,  149,  163 

in  action  of  mandamus,  149,  150 
of  injunction,  149,  150 

for  recovery  of  land,  150 
subsequent  to  reply,  when  to  be  delivered,  168 
default  in  issues  not  between  plaintiff  and  defendant,  162 


INDEX.  n^j, 

nEABl^GS-continued. 

reply,  when  delivered,  163 

PLEDGE,  916,  922.     See  Bailment,  Pawn. 

POLICY  OF  INSURANCE, 

assignment  of,  505 

POSSESSION, 

WTits  of,  192 

action  to  recover  goods,  ex  delicto,  749 

assault  m  defence  of,  justifiable,  785 

necessary  to  support  action  for  tiespass,  872 
test  of  actual,  872 

must  be  exclusive  to  support  trespass,  874 

protection  of  rightful,  912 

of  wrongful,  where  rightful  qiumt  defendant.  912 

mere,  title  against  wrong-doer,  912  (o) 

constructive,  what,  914,  915 

of  executor,  915 

administrator,  915 

actual  or  constructive,  necessary  for  larceny  of  chattel,  1059 
POUNDAGE,  &c.,  193 

PRACTICE, 

in  superior  courts,  how  regulated,  109 
of  County  Courts,  196 

PRvECIPE, 

to  be  filed,  190 

PRAEMUNIRE, 

offences  subject  to  {lenalties  of,  not  triable  by  justice  of  peac«,  1080 

PREROGATIVE,  33.     See  King,  Cuown. 

writ  of  mandamus,  214.     See  Mandamus. 

PRESCRIPTION 

in  a  que  estate,  1 1  (b) 
easements  by,  892  et  acq. 

PRESCRIPTION  ACT, 

why  passed,  11,  893 
provisions  of,  893  et  scq. 

profits  a  prendre,  893 
does  not  apply  to  profits  a  j/remlrc  in  gross,  893  (y) 

easement  in  watercourse,  894 

makes  uo  change  in  nature  or  extent  of  rights  claimed,  89S 
does  in  old  rule  ncc  vi  iiec  clam  ncc  ]>recario,  81*5 
difficulties  iu  proceeding  under  Act,  895,  896 

light,  896  et  seq. 
easement  of  light  not  within  s.  2  of,  11  (c),  894  {:) 
s.  3  of,  does  not  bind  the  Crown,  896  (u) 

old  window  cannot  be  blocked  because  now  one  oiieued  near  it,  898 
light  not  necessarily  lost  by  pulling  down  building,  899 
unless  new  windows  cannot  be  in  any  way  identified  with  old,  899 
interruption  under,  what  amounts  to,  900 
pleading  under,  900 

no  presumiition  raised  by  shorter  enjoyment  than  would  give  right,  900 
value  of  such  evidence  as  tending  to  prove  a  grant,  901  {g) 
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PRESCRIPTION  kCT—cmitlnucd. 
(Usabilities  under,  901 
support  lor  buildings  can  be  claimed  under,  909,  910 

PRESENTMENT 

of  bill  of  exchange  for  payment,  459 

not  necessary  to  charge  acceptor,  460 

lor  payment  unnecessary  where  bill  dishonoured  by  non-acceptance, 

unless  afterwards  accepted,  462 
unnecessary  when  bill  accepted  generally,  470 
when  and  where  to  be  made  to  charge  acceptor,  470,  471 

drawer,  471 
indorser,  471 
rules  for,  469 
of  promissory  note,  when  necessary,  491  (s) 
may  be  required  by  terms  of  note,  489,  491  («) 
delay,  when  excused,  490 
to  charge  indorser,  491  (s) 
generally,  necessity  of  speedy,  491 
for  acceptance,  when  necessary,  491 

what  amounts  to,  491  {q) 
when  excused,  491  {q) 
by  grand  jury,  1086 

PRESUMPTION 

of  sanity,  1004,  1006 

PRINCIPAL  AND  AGENT, 

relation  of,  595  et  scq. 

limitation  to  relation  of,  in  case  of  married  women,  infants,  lunatics, 

597 
rule  as  to  power  of  man  sui  juris,  597 

exceptions  to  nile,  597  {(/) 
agency,  how  created,  600 

special,  general,  universal,  598 
special  distinguished  from  general,  601 
fact  of  agency,  how  proved,  599 
to  what  authority  of  agent  extends,  603 
of  solicitor,  604,  605 
of  master  of  ship,  605 
implied  authority  of  agent,  605 
as  a  rule,  principal  not  agent  is  bound,  597 
who  may  be  agent,  597 
principal  when  bound,  600 

under  s.  4,  sub-s.  1  of  the  Sale  of  Goods  Act,  1893,  414 

et  seq. 
under  s.  17  of  the  Statute  of  Frauds,  414 
evidence,  when  admissible  to  charge,  on  contract  signed  by  agent, 

577 
liability  of,  on  bill  accepted  by  agent,  602 

for  act  of  agent  in  course  of  his  business,  337 
for  tort  of  agent,  803 
liability,  if  innocent,  for  fraud  of  agent,  333  et  seq.,  623  el  seq. 
if  puriwsely  employs  ignorant  agent  will  be  liable,  337  ib) 
is  not  discharged  by  payment  to   agent,  unless   vendor  has 
estopped  himself  from  proceeding  against  the  principal,  608 
ct  scq. 
alternative  liability  of,  may  be  defeated  by  terms  of  contract,  612 

or  by  election  of  creditor,  612 
party  signing  as  principal  cannot  give  evidence  that  he  is  agent,  621 


. 
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PRINCIPAL  AND  AGENT— continwl. 

If  permits  agent  to  describe  himself  a«  princi,»al  in  written  contnwrt. 

may  be  estopped  from  suing  on  it,  619  («) 
agent  estopped  from  denying  title  of  principal  in  robiect  matt«r  of 
agency,  395  (m)  •  j  —.  w 

bonnd  to  account  to,  38 

need  of  full  disclosure  by,  before  treating  with  pmi.lovBr  m 
pnncipal,  592  (d)  i    J'«  — 

contracting  as  principal  incure  personal  liability,  «07 

purchase  of  goods  by,  607  d  scq. 
rights  of  seller  against  principal,  607,  608 

where  principal  unlcnown,  608 
liability  of  agent,  purchasing  at  auction,  607  (»0 
rule  iu  dealing  with  foreign  principal,  613 
evidence  to  show  different  intention,  613 
sale  of  goods  by  agent,  613,  614 
provisions  of  the  Factors  Act,  1889,  614,  614  {3) 
liability  of,  for  fraud,  623  et  seq. 

contracting  without  authority,  614 
though  supposing  that  he  has,  «1« 
ex  contractu,  616 
ex  delicto,  618 
when  contracts  orally,  615 
agent  signing  as  agent  not  personally  liable,  anlesM  shown  to  be 
real  principal,  619 
if  instrument   ambiguous,  will  be   construe)]  agaimit    puty 

signing,  619 
liability  of,  on  written  contract,  619  et  seq. 
falsely  claiming  to  be  agent,  620 
if  no  principal  at  all,  620 
evidence  admissible  to  prove  personal  liability  of,  821 
person  signing  as,  cannot  sue  on  contract,  622 

in  own  name  without  more,  will  he  d«aiiMd 
priind  facie  a  principal,  622 
agent  contracting  under  seal  must  have  exjiress  authority  nnder 

seal,  622 
but  not  to  sign  memorandum  of  association,  623  (rf) 
statutory  modifications  of  this  rule,  623 
did  agent  contract  as  such  ?  605,  606 
what  was  meaning  and  intention  of  parties  ?  606 
agent  may  be  liable  it  he  has  pledged  his  credit,  606 
if  contract  in  writing,  rights  and  liabilities  must  be  detennine<l  by 

its  terms,  618,  619 
partners  are  agents  for  one  another,  626,  631 
effect  of  lunacy  of  principal  on  authority  of  agent,  704 

PRINCIPAL  AND  SURETY, 
relation  of,  306  et  seq. 
nature  of  contract  between,  306  (0) 
what  amounts  to  compulsion  on  surety  to  pay,  306  (h) 
rules  as  to  proportion  recoverable  among  sureties,  807,  808 

PRIORITY   OF   PAYMENT 

of  specialty  over  simple  contract  debts  abolished,  289,  290 

PRISONER 

cannot  give  evidence,  1091 
exceptions  to  rule,  1091 

reception  of  statements  by,  1094 
PRIVATE  DUTY,  768,  769.    See  Public  Dtmr,  Tobt. 
PRIVATE  NUISANCE,  821,  880.     See  Nuisanck. 
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PRIVATE  WAY, 

remedy  for  disturbance  of,  97 

PRIVILEGE, 

ill  cases  of  libel,  74 

rebuttable  by  express  malice,  848 

applies  to  servant's  character,  848 

may  be  lost  by  transmission  through  telegram,  849  (c) 

when  it  exists,  850  et  seq. 
reason  for  holding  an  occasion  privileged,  850  (/) 
letter  published  to  clerk,  whether  publication  privileged,  852 
proceedings  ordered  to  be  printed  by  Houses  of  Parliament,  852 
fair  comment  on  public  men,  852 

on  literary  productions,  853 
reports  of  cases,  when  privileged,  853,  854 

of  judgment  only,  854  {x) 

fair  and  accurate  report  of  public  meeting,  854 

of  judicial  officers,  855 

naval  and  military  officers,  855 

counsel,  855 

member  of  parliament,  856 
witness,  856 

newspapers,  by  statute,  854,  856 
classes  of,  856, '857 

PRIVITY, 

what  it  is,  312 

necessary  to  sustain  action  ex  contractu,  312,  315 

want  of,  317  (z) 
of  estate,  558 

between  company  and  third  y»erson,  650  (b) 
not  generally  necessary  to  sustain  action  eoi  delicto,  770  el  seq, 
in  actions  of  tort  flowing  from  contract,  770 

PROCEDENDO, 
wTit  of,  224 

PRODUCTION 

of  documents,  166 

PROFITS, 

whether  loss  of  can  be  recovered  as  damage,  739 

PROFITS  A  PRENDRE, 

what  they  are,  883,  884 

distinguished  from  easements,  883,  884 

under  s.  1  of  the  Prescription  Act,  893 

PROHIBITION, 

no  proceeding  in  High  Court  or  Court  of  Appeal  to  be  restrained 

by,  41,  221  (q) 
to  County  Court,  63,  63  (t),  64 
writ  of,  its  nature,  221 

to  Ecclesiastical  Court,  221,  222 
whether  granting  is  discretionary  or  not,  221  (p) 

to  Court  of  criminal  juiisdiction,  221  (») 

to  temporal  courts,  222,  223 
if  judge  interested  in  cause,  222  (x) 
pleadings  in,  223 
now  enforced,  223 

PROHIBITION  OF  CONTRACT, 
legislative,  249,  250 
when  implied  by  penalty,  360 
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I  PROJECTED   COMPANIES.     Sec  Companies. 

■  liability  of  member  of,  652 

*  liabilities  and  duties  of  directors  of,  952  d  acq. 

PROMISE, 

what  it  is,  321  ct  seq. 

express  or  implied  in  every  executory  contract,  321 
I         (^  subsequent,  not  sui^ported  by  executed  consideration,  304 

^y^  unless  defendant  was  legally  bound,  308 

secus,  if  only  morally  bound,  309 
r  without  considei-ation  will  not  support  action^  311 

secus,  where  though  right  remains  remedy  is  barred,  328,  824 

when  implied  by  law,  308,  322 

when  not  implied,  322 

may  be  partly  good,  partly  bad,  348 

by  executor  under  s.  4  of  the  Statute  of  Frauds,  377,  878 
H  to  answer  for  debt,  etc.,  of  another,  378 

how  to  be  construed  when  ambiguous,  593  («) 

when  not  legally  binding,  346,  347 

PROMISSORY  NOTE, 

natuie  and  origin  of,  483  et  scq. 

cannot  be  under  seal  at  common  law,  484  (k) 

whether  negotiable  prior  to  3  &  4  Ann.  9,  485,  486 

put  on  same  footing  as  bills  by  3  &  4  Ann.  9,  486 

included  in  Bills  of  Exchange  Act,  1882,  486 

form  of,  487 

parties  to,  487 

no  particular  words  needed,  487 

structure  of,  distinguished  from  bill,  488 

in  case  of  doubt,  holder  may  treat  instrument  as,  487,  488 

contract  of  maker  of,  489 

estoppl  against,  395  (?n),  489 

liability  upon,  489 
demand  and  presentment  usually  unnecessary,  489 

when  like  bill,  488,  488  (J) 

is  a  present  debt,  489  *    r  j       .j  ma 

Statute  of  Limitations  runs  from  date  of  note,  not  ot  OMBUO,  wr 

presentment  may  be  required  by  terms  of  note,  4811 

delay,  when  excused,  490 

contract  of  indorser  of,  490 

notice  of  dishonour  to,  490 

presentment  to  charge,  490  .  ^    s«.l,««.r 

what   presentment    necessar}-,  to    charge    maker    and    waowr. 

respectively,  491  (s) 
grounds  of  defence  in  actions  on,  497 
payment,  497 
how  to  be  made,  497,  498 
cancellation,  498 
intentional  and  unintentional,  498 
note  imports  consideration,  498 
defence  of  no  consideration,  499,  500 

cood  defence  pro  tarUo  against  intermediate  l-tt). 

specific  ascertained  amount,  ^00 
material  alteration,  500  el  acq. 
loss,  503,  504 

at  common  law,  503  t^.^„  rjni  ioj 

Ulegality,  fraud,  duress,  intoxication,  foigeiy.  504.  M. 
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PROMOTER, 

of  company,  955 
action  against,  953,  954 

PROPERTY, 

protected  from  execution,  201 
interim  order  for  preservation  of,  220 
order  for  sale  of  perishable,  etc. ,  220 
for  inspection  of,  220 
to  recover,  detained  for  lien,  221 
transfer  of,  in  contract  of  sale,  425 

rules  for  determining  when,  is  transferred,  425  et  scq. 
meaning  of,  in  Bankruptcy  Act,  656  (r) 

in  Married  Women's  Property  Act,  685  (z) 

right  of,  866,  867 

absolute  and  special,  913 

PROSECUTION, 

contnict  to  compromise,  illegal,  355 

PROSPECT, 

no  easement  of,  apart  from  express  covenant,  902  {h) 

PROTECTION  ORDER,  678.     See  Married  Woman. 

PROTEST, 

rules  for,  477,  478 
of  foreign  bill,  478 
why  required,  478 

PROVOCATION,  1036.     See  Criminal  Law,  Homicide. 

PUBLIC  DUTY, 

meaning  of  term,  750 
how  distinguished  from  private,  755  (/) 
breach  of,  when  actionable  at  common  law,  96,  97,  750 
by  statute,  759  et  scq. 

PUBLIC  EXAMINATION,  656.     .S'cc  Baxkruptcy. 

PUBLIC  HEALTH  ACT,  1875, 

s.  174,  ss.  1,  is  imperative,  649 

PUBLIC  MORALS,  etc., 

offences  against,  1029 

PUBLIC  NUISANCE,  820.     A'ee  Nuisance. 

PUBLIC  PEACE, 

otfeuces  against,  1021  cl  scq. 

PUBLIC  POLICY, 

redress  when  denied  on  grounds  of,  102 
non-liability  of  judicial  officers,  103 
contracts  void  as  opposed  to,  352  et  seq. 
nieauiug  of  term,  352  (o) 
ai^reements  against,  353  {p) 
doctrine  not  to  lie  extended,  354 

PUBLIC  PROSECUTOR,  1076.    See  Director  of  Public  Prosectjtions. 

PUBLIC  REVENUE,  etc., 
offences  ngainst,  1029 
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PUBLIC  WAY, 

remedy  for  disturbance  of,  97,  1080 

PUBLICATION, 

of  libel,  858  et  seq. 
evidence  of,  858  («),  {b) 

PUNISHMENT, 

when  unaffected  by  mistake  in  doing  criminal  act,  999 
aim  of,  1001 

PURCHASER.    See  Contract  of  Salk  of  Goods. 
liability  of,  failing  to  complete,  733 
remedies  of,  against  innocent  principal  for  fraud  of  agent,  62S 

against  agent,  623 
cannot  maintain  action  for  tortious  removal  of  goo<lit  in  vendor'* 

possession  subject  to  his  lien  for  purchase-money,  913 
rights  of,  purchasing  pawned  chattel  from  pawnor,  924 


qUARE  IMPEDIT, 
action  of,  146 

QUARTER  SESSIONS, 

jurisdiction  of,  1079,  1080 

QUASI-CRIMINAL  PROCEEDINGS, 
what  are,  45 

QUASI-EASEMENTS,  857 

QUE  ESTATE, 

what,  11  {b) 

QUEEN'S  BENCH, 
Court  of,  32 
Division,  84 
jurisdiction  of,  37 
law  and  eiiuity  concurrently  administered  by,  37 

QUO  MINUS, 

clause  of,  25 

QUO    WARRANTO, 

writ  of,  its  nature,  223 

information  in  nature  of,  when  it  will  He,  lli 

proceedings  in,  are  civil  proceedings,  224 

RACKRENT, 

what,  517 

^^^^  mtaling  of,  in  Employers'  LiabUity  Act,  818  (.) 

RAILWAY   BONDS, 

sometimes  assignable,  44» 

RAILWAY  CANAL  AND  TRAFFIC  ACT, 

provisions  of,  937  et  mi. 
dog  is  within,  938  (a;) 
passengers'  luggage,  938  (y) 
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RAILWAY  COMPANY, 

not  an  assignee  within  Stat.  Hen.  VIII.,  c.  34,  271  (*) 
station-master   cannot    bind,    for  medical  attendanre  to   injured 
passenger,  603 
general  manager  can,  603  (/) 
liability  of  member  of  provisional  committee  of,  633 

of  infant  shareholder  in,  672 
nature  of  dutj'  of,  to  fence,  763,  764 
common  law  duty  of,  764 
to  convey  oflBcers  of  post-office  safely,  764 

private  duties  of,  767,  768 
liability  of,  for  negligence  of  servants,  793 

when  common  carriers,  936 
liability  of,  undertaking  to  deliver  beyond  line,  942 
actually  conveying,  942 
on  through-booking  contract,  942 
holding  themselves  out  as  common  carriers,  944 
whether  goods  in  custody  of,  as  carriei-s,  943 
action  against,  for  delay,  by  passenger,  981  (o) 
duty  of,  to  start  train  at  particular  time,  981  (o) 

RAILWAY  CONTRACTOR, 

employed  by  coqwration,  must  be  appointed  under  seal,  943 

RAILWAY  SCRIP, 

not  an  assignment  of  a  chose  in  action,  508 

RAILWAY  SERVANTS, 

are  within  Employers'  Liability  Act,  811  (d) 

RAPE, 

infant  under  fourteen  incapable  of,  1010 

RATIFICATION, 

principles  of  doctrine  of,  800  et  scq. 
of  contract,  805 

procured  by  fraud,  328  (e),  329 
statutory  provisions  against,  by  infants,  674,  674  {p),  675 
of  tort,  800  ct  scq. 
may  make  ratitier  trespasser  by  estoppel,  801 

sec\is  if  agent  assumed  to  act  for  himself,  802 
may  produce  bcneiit  to  ratifier,  805 
but  act  must  have  been  done  when  he  could  lawfully  have  done  it 

himself,  805 
of  acts  of  bailitf  by  judgment  creditor,  802 

by  landlord,  803 
of  tresiiass,  880 

by  Crown,  103,  804 

RA  TIE  A  BIT  10.    Sec  Ratification. 

REAL  ACTION, 
what,  146 

REALTY, 

liability  of  owner  of,  for  nuisance   798  et  seq. 

torts  to,  867  et  acq. 

trespass  to,  870  et  seq. 

nuisance  to,  860  ct  teq. 

no  larceny  at  common  law  of  things  savouring  of,  1057 
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REASONABLE  AND  PROBABLE  CAUSE.      See  Maucioch  Piiomt- 

CUTION. 

definition  of,  841 

evidence  as  to  want  of,  in  action  against  joatice  of  peace,  8S2  {tt) 

RECAPTION, 

remedy  by,  205,  206 

KECEIPT 

"  actual,"  meaning  of,  408 

implies  delivery  actual  or  constructive,  408 

evidence  of  constructive,  408 

none  without  delivery,  408 
not  under  seal,  is  only  an  admission,  395  («) 

RECEIVER, 

may  be  apjtointed  by  interlocutory  order,  221 

RECEIVING  ORDER,   653.     -See  Bankeuptct. 

RECEIVING  STOLEN  GOODS, 

how  distinguished  from  larceny,  1070 
how  this  offence  is  constituted,  1070 

RECIPROCITY, 

of  assent,  300 

of  obligation,  not  necessary,  300 

RECITAL 

in  deed  may  amount  to  covenant,  267  (/ ) 
estoppels  in,  will  be  strictly  watched,  284 

RECOGNISANCE 

by  statute,  255  [x)  ,.    ,  ,        .  la  j  ««• 

bankrupt  not  released  by  order  of  discharge  from  debt  due  on,  en 

RECORD, 

contract  of,  256.     Sec  Contract. 

debt  of,  256  {y) 

imports  truth,  260 

works  on  estoppel,  260 

secus  if  obtained  by  fraud,  261 

how  tried,  260  (jn)  ,,      ,     ,   <„«  m 

obligation  by,  may  be  released  by  deed  279  (x) 

person  stealing,  not  triable  by  justice  of  the  peace,  1090 

i  RECOVERY  OF  CHATTELS, 

•t  proceedings  to  enforce,  229,  230 

who  may  sue  for,  948 

RECOVERY  OF  LAND,  ,„.,.« 

statutory  provisions  as  to,  1<J&,  no 
limitation  of  action  for,  153 
judgment  for,  how  enforced,  19i 
action  for,  867  ct  seq. 
,vb.,S»  1  Jil-rild  «...  exi*.  h««.  P«i-  M. 

RECOVERY  OF  MONEY, 

writs  of  execution  for,  193 

RECOVERY  OF  SMALL  TENEMENTS, 
summary  proceedings  for,  228,  iiy 
appeal  from  County  Court,  m  action  for,  2M 
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REFEREE, 

trial  before,  170 
special  or  official,  170 
]>owers  and  duties  of,  173,  174 
in  case  of  need,  453  (/) 

KEFERENCE, 

various  kinds  of,  172 

under  Arbitration  Act,  1889,  172,  173 

REFORMATION, 

of  instrument,  294 

REGISTERED  OWNER  OF  SHIP, 

e\ndeuce  of  ownership  and  liability  of,  605  (o) 

REGISTRAR 

transmits  original  documents,  &c.,  when  action  removed  to  London 

170 
of  County  Ck>urt,  duties  of,  198,  200 

can  grant  replevins,  147,  567 

REGISTRY,  , 

issue  of  writ  from,  127,  128 

RELATION, 

meaning  of  term,  708  (/) 

of  title  of  executor  and  administrator,  708 

doctrine  of,  in  connection  with  larceny,  1068 

RELATIVE  RIGHTS, 

torts  to,  952,  966  et  seq. 

RELEASE, 

must  be  pleade^l,  142 

RELIEF, 

in  respect  of  etjuitable  claims,  40 
in  equity  against  forfeiture,  295 
by  statute,  295,  296 
in  equity  against  fraudulent  deed,  284 

REMEDIAL  PROCESS, 

by  summons  or  motion,  213 

REMEDY, 

ci\-il,  suspended  where  act  complained  of  is  felonious,  99 

REMITTER, 

remedy  by,  212 

REMOTENESS  OF  DAMAGE,  734.     .Sec  Damage. 

principles  with  regard  to,  the  same  in  contract  as  tort,  735  (gr) 

RENEWAL  OF  WRIT, 
how  effected,  131 
when  impossible,  131 
evidence  of,  131  (e) 

RENT.    See  Laxdloud  axu  Texant. 
what  it  is,  543 
is  8i)ccialty  debt,  273  (*/) 
not  merged  by  a  bond,  273  (d) 
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.  REPAIR, 

duty  of  tenant  to,  526 
"good  tentnble,"  defined,  534  (>) 
damages  for  breach  of  covenant  to,  730 
REPLEVIN, 

what  it  is,  147,  567 

when  it  lies,  147,  567 

where  commenced,  147,  567 

by  whom  granted,  147,  567 

how  removed,  147  (?) 

new  trial,  183  (.>■) 

jurisdiction  of  County  Court  in,  64  (q),  66 

appeal  in,  from  County  Court,  203 

is  an  action  e.v  delicto,  749 

REPLEVIN  BOND, 

is  assignable,  445 

measure  of  damages  against  sheriff  for  taking  insufficient,  97A 

REPLY.     iS'c'c  Pleadings. 

when  delivered,  140,  163 

effect  of  non-delivery,  163 

right  of  in  criminal  prosecution,  1093,  1094 

REPRESENTATIONS, 
what  are,  339  {1} 
rules  for  consideration  of,  345 
distinguished  from  warranty,  342  et  sfq. 

question  for  the  Court,  342  {x) 
as  to  the  credit  of  another,  under  Lord  Tenterden's  Act,  884  «/  «« 
estoppel  by,  396  (?i)  ^' 

constituting  agency,  600 

REPRESENTATIVE  CAPACITY, 

should  be  shown  by  indorsement,  126 

REPUTATION.    Sec  Libel,  Slander. 
torts  to  the,  839  et  seq. 

REQUEST, 

necessary  in  simple  contract,  303 

in  executory  contract,  304 
when  implies  promise,  303 

to  lend  acceptance  implies  promise  of  repayment,  303 
implied,  when  consideration  cannot  have  lH.>en  gratuitous,  305 

when  party  has  been  comitelled  to  do  that  to  which  tb» 

other  was  legally  compellable,  306 
when  promisor  has  benefited  by  the  consideration,  S05 
from  principal  to  surety  to  jwv,  if  obliged  to  do  ao  by  law, 

306,  307 
from  co-contractor  to  one  i>aying  on  compulMon,  307 
where  one  has  voluntarily  done  what  another  was  Iwalljr 
compelled  to  do,  who  has  expressly  promised,  9(D6 
but  scais,  if  only  morally  bound,  809 
when  consideration  is  continuing,  810 

^^^S-  JUDICATA, 

doctrine  of,  115 

RESCISSION, 

of  contract,  114,  341 
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RESCUE, 

by  tenant  of  goods  illegally  distrained,  567 

RESERVATION, 

of  easements,  S90,  891 

RESTITUTION, 

of  land,  warrant  of,  1029 

RESTRAINT  OF  TRADE, 

contracts  in,  illegal,  357 

in  total,  bad,  357 

in  partial,  presumed  bad,  357 

presumption  may  be  excluded,  357 

contract  void,  though  under  seal,  357 

unless  good  consideration  shown,  358 

why  allowed,  358 

must  have  consideration,  359 

courts  will  not  inquire  into  adequacy  of,  359 
duration  of,  may  be  for  life  of  covenantor,  360 
limitation  as  to  space,  rules.  361  ct  seq. 
reasonableness,  test  of  validity,  361  (»i) 
contracts  in,  illegal  only  in  sense  not  enforceable,  365  (a) 

RETAINER, 

remedy  by,  212 

REVENUE, 

jurisdiction  of  Exchequer,  in  cases  of,  24 
offences  against,  1029 

REVERSIONER, 

action  by,  for  trespass  to  land,  747,  876 

must  show  sj>ecial  damage,  875 

entry  of,  when  justified,  878 

right  of,  to  sue  for  injury  to  chattel,  949 

measure  of  damages  for  injury  to  reversionary  freehold  interest  of,  973 

REVOCATION, 

uncommunicated,  is  no  revocation,  299 
of  auctioneer's  authority,  415  (/) 

RIGHT 

and  remedy  are  reciprocal,  83 
and  obligation  are  correlative,  254 
action  for  invasion  of,  747 
how  proved,  747,  748 

in  action  for  trespass  to  goods,  747 
to  land,  747 
action  will  lie  for  invasion  of,  without  proof  of  special  damage,  748 

RIGHT  OF  ACTION, 
what  it  is,  70 
by  particular  statute,  only  when  damage  has  been  sustained,  90  (c) 

when  postponed,  114 
or  extinguished,  114 
vested,  can  only  be  got  rid  of  by  release  or  accord  and  satisfaction, 

396  (m) 
ex  delicto,  747  ct  $eq. 

RIGHT  OF  COMMON  OR  WAY, 
conveyed  by  deed,  399 
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EIOT, 

what  it  is,  1026 

duty  of  magistrate  in  quelling,  1027  (c) 

of  justice  of  the  peace,  1079 
infant  liable  for,  1010 

RIOT  ACT, 

provisions  of,  1027  » 

RIPARIAN  OWNER, 

right  of,  in  flowing  water,  886  et  seq.,  902 
to  reasonable  use  of,  887 
to  extraordinary  use  of,  887 

RIVER, 

obstructing  a  navigable,  755,  1030 

may  not  protect  oneself  against  as  common  enemy,  904 

ROBBERY, 

how  constituted,  1074 
includes  simple  larceny,  1074  (c) 

ROMAN  LAW, 

when  courts  will  listen  to  arguments  drawn  from,  20 

ROUT, 

how  constituted,  1026 

RULE, 

to  show  cause,  48 
absolute,  48 
when  enlarged,  48  {if) 

RULES 

for  interpretation  of  written  contracts,  572,  593.     See  Contract. 

RULES  OF  COURT,  109 

RUTLAND, 

Statute  of,  25 

SALE,  402  et  seq. 

contract  of,  what,  402 

the  contract  of,  formation  of,  402 

subject  matter  of,  419 

in  market  overt,  429,  429  (z) 

order  for,  of  perishable  property,  220 

SALE  OF  GOODS.  See  Contract  of  Sale  of  Goods,  402  d  $eq. 

SALE  OF  LAND, 

misdescription  will  avoid,  332 

damages  for  breach  of  contract  for,  732  et  «eq. 

SAMPLE, 

impKed  conditions  on  sale  of  goods  by,  424,  425 

taking,  may  amount  to  delivery  and  acceptance,  409  et  teq. 

SATISFACTION,  396.    See  Accord  and  Satisfaction. 

SCIENCE, 

evidence  to  explain  terms  of,  581 

B.C.L.  4  H 
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SCIENTER, 

must  be  alleged  in  action  of  deceit,  334 

in  action  for  misrepresentation,  952  (6) 
proved  in  action  for  injury  caused  by  animal  of  defendant, 

786  [z) 
by  dog,  786  (r) 
SCRIP, 

who  must  bear  the  loss  on,  when  spurious,  496 

of  projected  railway  company,  whether  assignable,  508 

SCRIP  CERTIFICATE, 

what  it  is,  508  (g) 

SCRIVENER, 

definition  of,  635  {I) 

solicitor  is  not,  qicd  solicitor,  635 

SEA, 

may  protect  oneself  against  as  common  enemy,  904 

SEA  WALL, 

no  obligation  on  landowner  to  repair,  79 

SEAL 

of  corporation,  264  (z) 

SEAMEN, 

restrictions  on  contracts  by,  250 

SECURITY, 

three  kinds  of,  922  {i) 

SEDUCTION, 

basis  of  action  for,  75,  78 

action  for,  967 

trial  by  jury  as  of  right  in,  171 

past,  no  consideration  for  promise,  365 

bond  for,  may  be  good,  366 

SEIZURE 

most  be  made  in  levying  distress,  555 

SELF-DEFENCE, 

remedy  by,  205,  785 

homicide  in,  when  excusable,  1047 

SELLER.     See  Contract  of  Sale  of  Goods. 
rights  of  unpaid,  435  et  scq. 
unpaid  seller's  lien,  436 
stoppage  in  transitu  by,  437 

SEPARATE  PROPERTY,  678,  685.     See  Married  Woman. 

SEPARATION, 

detfda  in  contemplation  of  future,  illegal,  355 
accus,  of  immediate,  355  {h) 

SEQUESTRATION, 
writ  of,  191 

SERVANT.    See  Master  and  Servant. 

character  of,  privileged  communication,  848 

right  of  action  by,  against  stage-coach  proprietor  for  not  carrying 

safely,  770 
larceny  by,  how  distinguished  from  embezzlement,  1073 
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SERVICE  OF  WRIT, 

how  effected,  128,  129 

on  particular  defendants,  129 

date  of  service  to  be  indorsed  on  writ,  129 

effect  of  default  herein,  129 
affidavit  of,  necessary  before  proceeding  for  default  of  ftppMiMM, 

loo 
out  of  jurisdiction,  129 

application  for  leave  to  serve,  how  made,  130 

when  allowed,  129,  130 

when  notice  not  writ  to  be  served,  129  («) 

question  for  decision  of  judge  at  chambers,  180 

SERVIENT  TENEMENT,  883.    See  Easements. 

SET-OFF.     See  Countekclaim  and  Set-off. 

admitted,  will  bring  case  within  jurisdiction  of  County  Court,  58 

in  County  Court,  57,  58 

notice  of  defence  of  must  be  given,  198 

how  differs  from  payment,  58  (m) 

SETTLED  ESTATES  ACTS,  514,  517 

SETTLED  LAW, 

importance  of  adhering  to,  36  (a) 

SETTLEMENT,  665.     Sec  Bankruptcy. 

avoidance  of  fraudulent,  by  bankrupt,  286  (e) 

SHAREBROKERS, 
practice  of,  417 

SHAREHOLDER, 

effect  of  transfer  of  shares  by,  650  (t) 

cannot  bring  action  of  deceit  against  company  while  himself  a 

member,  624 
position  of  infant,  672 
in  company,  position  of,  958 
in  joint-stock  company,  958 
action  by,  against  directors,  954,  958 

SHARES, 

what  they  are,  508  {g) 

standing  in  name  of  married  woman,  686 

measure  of  damages  in  action  for  failing  to  replace,  728 

refusing  to  register  truuferM  dU  91% 

SHEEP, 

liability  of  owner  of  dog  damaging,  786  (c) 

SHERIFF, 

'duty  of,  to  summon  jurors,  177 

interpleader  of,  226  _ 

may  break  open  outer  door  of  a  building  not  a  dwelling  toouj*,  ?  WU; 
measure  of  damages  against,  for  taking  insufficient  replewi  bond, 

973 
consequential  damages  against,  980  , 

no  action  against,  for  false  return  to  wnt  of  vendttur^  Ufuma; 

nor  for  not  levying  under  a;f. /a.  without  actoul  damage  WW 
nor  for  false  return  without  actual  damage,  89  (ar) 
homicide  by,  in  course  of  duty,  1000 
when  justifiable,  1045 

4b2 
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SHIP, 

transfer  or  mortgage  of  British,  must  be  by  deed,  400 
alien  cannot  acquire  property  in  British,  707  (s) 

SHIP  OWNER, 

delivering  goods  bond  fide  to  assignee  of  one  part  of  bill  of  lading 

is  not  gvnlty  of  conversion,  505  (?•) 
liability  of,  for  negligence  of  crew,  792  (s) 

SHIRE  COURT, 

its  jurisdiction,  23 

SIGNATURE.     See  Peincipal  and  Agent,  Statute  of  Frauds. 
when  necessary  to  deed,  264 
what  it  is,  373  (t) 

whether  to  whole  document,  622  [u) 
what  required  under  Statute  of  Frauds,  376  (/) 

SIMONIACAL  CONTRACT, 
what,  348  {q) 

SIMPLE  CONTRACT.     See  Contract. 
what  it  is,  296 
executed  or  executory,  296 
how  evidenced,  296  (?•) 
analysis  of,  302 
request  necessary  in,  303 
promise  necessar}'  in,  321 
avoided  by  fraud,  329 
merged  by  deed,  273 
does  not  work  a  merger,  395 
is  an  admission,  not  estoppel,  395 
usually  needs  consideration,  396 
binds  personal,  not  real,  representative,  289,  396 
may  sometimes  be  discharged  by  parol  before  breach,  396 

SITTINGS 

of  High  Court  of  Justice,  50,  51 
of  Court  of  Appeal,  50,  51 
of  vacation  judges,  51 

SLANDER, 

when  actionable,  749 

without  proof  of  special  damage,  861,  862 
words  conveying  suspicion  not  actionable,  862 

imputing  criminal  otience  are  actionable  ^;c7-  se,  862  {q) 

not  actionable  per  se  will  not  become  so  by  reason  of  damage 

from  unauthorised  repetition  by  third  party,  863  {y) 
imputing  unchastitj'  or  adultery  to  a  woman  or  girl,  863,  864 
when  words  not  actionable  ^w  se,  special  damage  must  be  natural 

consequence,  91 
substantial  damages  for  slander  in  way  of  trade,  without  si)ecial 

damage,  980 
where  restrained  by  injunction,  863  (z) 
trial  by  jury  as  of  right  in  action  of,  171 
limitation  of  action  for,  158 

SLANDER  OF  TITLE,  . 

wliat,  864  J 

SMUGGLING, 

an  offence  against  the  public  revenue,  1029 
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SOLICITOR, 

who  is,  46  (s)  • 

action  will  not  lie  against  for  suing  wrong  person,  75 

address  of,  to  be  indorsed  on  WTit,  127 

if  writ  not  issued  by  or  with  hia  authority,  prooeedingB  to  ba 

S  tdrV  6(1  .         J.  A  / 

not  entering  appearance  liable  to  attachment,  133  (/) 

is  an  oflBcer  of  court,  213 

summaiy  remedies  against,  213 

punishable  by  attachment,  213 

appeal  lies  from  order  striking  off  rolls,  213  (r) 

relation  between  client,  town  agent,  and,  315,  316 

implied  warranty  by,  342 

action  against,  for  compromising  case,  84,  85 

duty  of,  when  retained  to  conduct  suit,  604  (i) 

power  to  refer  it,  604  (t) 

to  bind  client,  604  (i) 
to  consent  to  compromise,  604  (i) 
promise  by,  not  to  charge  anything  for  costs  is  not  cbampfftr, 

356  {n) 
authority  of,  as  agent,  604,  605 
cannot  pledge  client's  authority  to  bailiff  for  fees,  604 
not  liable  to  bailiff  for  costs  of  executing  ca.  aa.   apart  fnm 

contract,  605 
cannot  bind  partner  by  accepting  bill,  635 

or  by  guarantie,  635 

or  by  post-dated  cheque,  635 
is  not  impliedly  a  scrivener,  635 
nor  authorised  to  receive  money  indefinitely,  635 

sccus,  of  money  for  particular  moi-tgage,  635 
employed  by  corporation  must  be  appointed  under  seal,  643 

waiTanty  by,  769 
need  of  privity  in  action  against,  778 
not  within  implied  authority  of,  to  direct  sheriff  to  seize  partkolar 

goods,  803 
deliberately  directing  execution  of  bad  warrant  may  be  liable,  8S0 
lien  of,  928  (*) 
liable  for  negligence,  966 

measure  of  damages  against,  for,  973 

SOLICITOR  TO  THE  TREASURY, 

is  now  director  of  public  prosecutions,  1078 

SON 

cannot  bind  his  father  by  his  contracts,  326 

SON  ASSAULT  DEMESNE, 
plea  of,  785 

SOVEREIGN.    See  Crown,  Kino,  Treason. 

SPECIAL  CASE, 

proceeding  by,  137,  163 

SPECIAL  DAMAGE,  . 

when  necessary  to  support  action,  90 
of  tort,  748  et  seq. 

SPECIAL  INDORSEMENT, 
effect  of,  127 
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SPECIAL  PROMISE, 

how  used  to  evade  s.  4  of  the  Statute  of  Frauds,  383 

SPECIAL  VERDICT,  180,  1036 

SPECIALTY.     Sec  Dekd. 

limitation  of  action  on,  155 

whether  signing  necessary  to,  264 

distinguished  from  simple  contract,  264,  395,  396 

works  a  merger,  273,  395 

merges  not  debt,  but  remedy,  273  (c) 

heir  when  bound  by,  289,  395 

works  an  estoppel,  276,  395 

needs  no  consideration,  unless  in  restraint  of  trade,  395 

how  discharged,  290 

by  specialty,  judgment  or  statute,  395 
cannot  be  discharged  by  parol  before  breach,  290  et  scq. 
discharged  in  equity  by  parol,  295 

priority  of  payment  of,  over  simple  contracts  abolished,  289 
not  assignable  at  law,  443 
agent  contracting  by,  must  have  special  authority  under  seal,  622 

SPECIFIC  CHATTELS, 

deliver}-  of,  how  enforced,  230,  440 

SPECIFIC  PERFORLLAJfCE, 

fi-aud  of  agent  good  defence  to  action  for,  333  (Q 

SPECIFICATION, 

no  implied  warrant}'  of  possibility  in,  248 

SPLITTING  DEMAND,  58.     Sec  County  Coukt. 

SPOUT, 

right  to  water  from,  88 

STAMP  ACTS,   401  {m) 

STAR  CHAMBER, 

criminal  informations  in,  230  (A) 
abolished  by  statute,  235 

STATEMENT  OF  CLAIM.     Sec  Pleadings. 
when  necessary,  146 

unnecessar}-,  139,  145,  146 
form  of,  148 

when  to  be  delivered,  139 
effect  of  non-delivery  of,  139,  140 
when  time  for  deliver}'  cannot  be  extended,  137 
costs  of  unnecessary,  146 
of  prolixity  in,  148 
not  demurrable  for  showing  cause  of  action  to  be  unprosecuted 
felony,  100 

STATEMENT  OF  DEFENCE.     See  Pleadings. 
when  to  be  delivered,  140,  148 
form  of,  151 

STATION  MASTER, 

cannot  bind  railway  company  for  medical  attendance  to  injured 
passenger,  603 

STATUTE,  2  ct  seq.    See  Act  of  Parliament. 
if  gives  right,  there  must  be  remedy,  759 
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STATUTE  OF  FRAUDS, 

object  of,  264,  372,  404  (r) 

is  a  weapon  of  defence,  not  offence,  373 

must  be  pleaded,  142 

what  is  a  sufficient  signature  under,  376  (/) 

s.  1,  when  leases  must  be  in  writing  vmder,  518 

exceptions,  518 
effect  of  ss.  4  and  17  compared,  405 
s.  4,  374  et  seq. 
meaning  of  "  agreement "  in,  374,  375 

need  only  be  signed  by  party  to  be  charged  therewith,  87« 

no  necessary  reciprocity  of  obligation,  801 

written  proposal  orally  assented  to  may  be  sufficient  ainc«ment 

under,  376,  377,  393 
consideration  must  be  stated  in  agreement,  874,  875 

except  in  a  guarantie,  375 
memorandum  nnder,  must  be  of  agreement  complete  at  the 

time,  375  {a) 
may  consist  of  several  documents  if  connected,  875,  37(5 
special  promise  by  executor,  etc.,  to  answer  damages  oat  of  bia 

own  estate,  377 
promise    to   answer   for   debt,    default,    etc.,    of    another, 

37S 
has  no  application  where  guarantor  directly  liablt-,  880 

nor  where  original  debtor  ceases  to  be  liable.  380 
question  to  whom  credit  was  given  is  for  the  jurj',  881 
cases  of  guarantie  coming  under,  382 
provisions  of,  apply  to  tort  as  well  as  contract,  883 
how  evaded,  383 
how  remedied,  384 
agreement  made  upon  consideration  of  marriage,  385 
contracts  concemiug  land,  etc.,  385  ct  scq. 
what  is  an   "interest  in  or  concerning  land"  under,  886, 
387 
what  is  not,  387  {t) 
equitable  doctrine  of  part-performance,  885  d  $ea. 
does  not  extend  to  conti-acts  not  concerning  land,  892  (r) 
agreement  not  to  be  performed  within  a  year,  891  el  Mf. 
contract  within,  cannot  be  varied  orally,  893  tt  ttq. 
sevible,  may  be  wholly  waived,  394 
s.  17,  114,  404  et  scq. 

concerned  only  direct  sales,  404  (r)  ,    .    .  »    .«. 

executory  contracts  included  by  Lord  Tenterden  »  Act,  405 
repealed  by  Sale  of  Goods  Act,  1893,  406 
8.  4  of  Sale  of  Goods  Act,  1893,  reproduces  s.  L,  and  UW 

Tenterden's  Act,  406 
"actual  acceptance  and  receipt,"  what,  408  et  acq. 
acceptance  by  taking  sample,  410,  411 
part  payment  xmder,  411 
earnest,  411 
memorandum  in  writing  under,  412 
must  give  all  material  terms,  418 
price,  if  settled,  413 

both  names,  414  «»:.„*  ni 

signature  of  party  to  be  charged  «:«?,»^"«"VV,. 
might  consist  of  several  documents  if  connected,  4H 
what  was  held  a  sufficient,  414  (:) 
might  be  signed  by  auctioneer,  414 
by  broker,  414 
by  factor  or  traveller,  414 
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part-payment   or  memorandum    must    have    been    before    action 

brought,  412 
could  not  be  varied  by  subsequent  oral  agreement,  419 

STATUTE  OF  LIMITATIONS.     See  Limitation. 
action  may  be  barred  by,  115 
must  be  pleaded,  142,  153 
notice  of  defence  of,  in  County  Court,  199 
object  of,  153 

as  regards  realty,  153  ct  seq. 
in  actions  against  trustees,  153  (s) 
action  on  specialty,  when  barred  by,  155 
disabilities  under,  154,  155 
mortgages,  when  barred  by,  155 
money  charged  on  land  when  deemed  satisfied,  155 
action  on  simple  contract,  when  barred  by,  156 
executor,  when  barred  by,  156 
action  for  merchant's  account,  156  (g) 
what  is  a  sufficient  acknowledgment  under,  156  (n),  157 
action  for  personal  tort,  when  barred  by,  157,  158 
fraud  no  answer  at  law  to  plea  of,  159  (a) 
seciis  in  equity,  159 
when  begins  to  run,  158 
once  begun,  continues  to  run,  158 
equitable  relief  against,  159 
debt  barred  by,  may  be  revived  by  express  promise,  309,  324 

must  be  in  writing,  signed  by  debtor  or  agent,  324  (l) 
runs  from  date  of  promissory  note,  489 
in  treason,  1018  {a) 

STATUTE  OF  TREASONS,  1013.     See  Thbason. 
what  not  within,  1026,  1027 

STATUTE  OF  USES, 

its  operation  in  certain  cases,  287 

STATUTE  STAPLE,  AND  MERCHANT,  255  {x) 

STATUTORY  COMPENSATION, 

none  for  noise  and  smoke  of  trains,  96 

STEALING 

from  the  person,  1074 

records,  wills,  etc..  not  triable  by  justice  of  the  peace,  1080 

STOCK, 

measure  of  damages  in  action  for  failing  to  replace,  728 
standing  in  name  of  married  woman,  686 

STOCK  BROKERS, 
practice  of,  417 

STOCK   EXCHANGE.    See  London  Stock  Exchange. 

reasonable  rules  and  customs  of,  may  be  annexed  to  written  contract, 

585 
gambling  on,  by  time  bargains,  not  necessarily  illegal,  989  (r) 

STOPPAGE  IN  TRANSITU, 
right  of,  436  el  seq. 

STRUGGLES 

in  anger  unlawful,  1039 
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SUBORNATION 

of  perjury  not  triable  before  justice  of  the  pewx,  1080 

SUBP(ENA 

duces  tecum,  174 

ad  testificaiidum,  176 

action  against  witness  for  not  obeying,  758 

SUBSTITUTED  SERVICE, 
when  allowed,  128,  129 

SUFFERANCE, 

tenant  by,  513.     See  Landlord  and  Tenant. 

SUICIDE, 

an  offence,  1032 

attempt  to  commit,  is  indictable,  998  (7) 

SUMMARY  JURISDICTION 

of  Superior  Court,  46 

over  solicitors,  213 

to  recover  small  tenements,  228,  229 

in  questions  between  husband  and  wile,  687 

of  justice  of  the  peace,  1081  ct  seq. 

SUMMONS.     See  Writ. 

to  appear  in  County  Court,  197 

service  of,  197 
personal  service,  when  dispensed  wth,  198 
to  witness,  how  obtained,  200  {x) 
under  Debtors  Act,  202 

SUPERIOR  COURTS, 

history  and  jurisdiction  of,  22  et  scq.,  32  ct  seq. 

extent  of  jurisdiction,  43 

of  what  they  take  cognisance,  45 

law  and  equity  conciurently  administered  by,  37 

general  principles  as  to  jurisdiction  of,  41  et  acq. 

agreement  to  oust  jurisdiction,  41,  42 

to  give  jurisdiction,  43 
summaiy  jurisdiction  of,  46 
discretion  of,  to  stay  proceedings,  46  (r) 
power  to  punish  abuse  of  process  by  payment  of  cottc,  44  (r) 

SUPPORT.    Sec  Easements. 

right  to,  for  land,  81,  883,  908 

for  house,  80 
whether  within  Prescription  Act,  909,  910 

SUPREME  COUNCIL,  23.    See  Aula  Regis. 

SUPREME  COURT  OF  JUDICATURE, 
how  constituted,  35 
duties  of,  36 

SURETY.    See  Principal  and  Surety. 
rights  of,  297  (c),  306  (0),  307  («) 

SURGEON, 

warranty  of  skill  by,  769,  823 

liable  ex  delicto  without  privity,  772 
negligence  of,  criminal,  1042 
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SURRENDER 

of  interest,  when  requires  deed,  400 

of  lease,  562 

by  operation  of  law,  563 

SURVIVORSHIP, 

right  of,  at  common  law,  641 
none  between  partners,  642 

SUSPENSION 

of  civil  remedy,  99 

TEMPORAL  COURTS,   222.     Sec  Prohibition. 

TENANCY.     See  Laxdloed  am)  Tenant. 
four  classes  of,  509,  510 

TENANT.     Sec  Landlokd  and  Tenant. 

estopped  from  den3-ing  landlord's  title,  395  {m),  869 

measure  of  damages  in  action  by,  for  not  properly  appraising 

distress,  973 
for  illegal  or  irregular  distresses,  973  (r) 
fixtures  of,  390.     See  Fixtures. 
for  life,  leasing  powers  of,  516,  517 

years,  liable  for  permissive  waste,  533  (o) 

TENDER, 

if  pleaded,  money  must  be  paid  into  court,  153 
liability  of  person  whose  tender  is  accepted,  302 

TENEMENT.    See  LiVND,  Recovery  of  Small  Tenements. 

TERM, 

what  it  is,  510 

TERMS, 

abolition  of,  50 

THIRD  PARTY, 

proceedings  against,  160 

notice  to,  how  served,  160 

appearance  by,  161 

default  of  appearance,  161 

simimons  for  directions,  161 

counterclaim  against,  together  with  plaintifi",  162 

cannot  counterclaim  against  defendant,  162 

contributor}'  negligence  of,  789 

THOROUGHFARE, 

action  for  obstructing,  97 
indictment  for,  1030 

TIME, 

stipulations  of,  how  construed  in  contracts,  252 
strict  legal  doctrine  as  to,  252  {]) 
in  contract  of  sale  of  goods,  422 

TITLE 

to  land,  whether  triable  in  County  Court,  63  et  scq. 

contract  for  investigating,  is  not  within  s.  4  of  the  Statute 
of  Frauds,  387  (0 
Alander  of,  864 
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TITLE— continued. 

no  warranty  of,  by  pawnbroker  selling  chattel,  925,  926  (o) 

secus,  on  sale  of  a  lease,  925  (x) 
whether  generally  on  sale  of  goods,  925  (u),  (y),  (s) 

TORT.     See  Bailment,  Libel,  Easements,  etc. 

whether  plaintiff  should  sue  in,  or  on  contract,  67  (ft)»  771,  77S 

definition  of,  746 

limitations  of  actions  for,  157,  158 

what  action  will  lie  for,  746 

infant  liable  for,  673 

lunatic  civilly  liable  for,  783 

no  action  between  husband  and  wife  at  common  law,  676 

for  accident  without  default,  783,  789 
to  the  person,  what,  782 
bodily  injury,  782 
intention  immaterial,  782 
assault  and  battery,  784 
what  is  not  an  assault,  784  (i) 
rights  of  action  ex  delicto 

for  invasion  of  a  right,  747 
for  trespass  to  land  or  goods,  747 
action  by  reversioner,  747 

may  lie  \vithout  special  damage,  748 
for  invasion  of  trademark,  749 
for  libel  and  slander,  749 
to  recover  possession  of  goods,  749 
where  choice  between  action  e.v  delicto  or  ex  contractu,  769 
will  not  lie  for  mere  breach  of  contract,  770  {;}) 
privity  in  action  flowing  from  breach  of  contract,  770 

not  generally  needed,  770 
no  liability  ex  delicto  on  warranty  where  no  fraud,  770 
ratification  of,  800  et  seq. 

servant  not  excused  by,  800 
trespass  by  estoppel,  801 
none,  if  agent  assumed  to  act  for  hmiself,  oOi 
ratification  of  acts  of  baUitf  by  judgment  creditor,  80- 
by  landlord,  803 
by  Crown,  804  _ 

rules  of  law,  same  in  actions  on  statutes  as  at  common  liin.su 
when  case  new  in  principle,  965 
in  instance,  965 
intention  immaterial  to  support  action  of,  976  ctj^j. 

may  be  material  in  assessing  damages,  9i  t  el  «'/. 
and  considered  by  jury,  783,  977 
damages  for,  979 

consequential,  980 
remoteness  of  damage  m  action  of,  »?!'  J*^*.^    .      j    ju  ^ 
measure  of  damage  in  action  for  neghgence  caunng  deatn,  8W 
how  differs  from  contract,  982 

crime,  983  ^T.ft  -*  — 

action  for  breach  of  public  duty  by  statute,  759  rf  *». 
at  common  law  producing  damage,  toO 
none  if  common  to  the  community,  752,  jM 
special  damage  must  be  proved,  /49  {P\'f 
negligence  producing  damage  is  actiomible,  750 

not  othen,vise,  751  (<)  .     ^     ^^^  jnjy  757 

action  lies  for  private  damage,  not  for  breach  0, , 
distinction  between  pnvate  and  P"''"<=.!^",f,' '75J  ,,  ^. 
breach  of  statutory  duty  not  always  actionable.  759     -»• 
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words  of  statute  mast  be  carefully  looked  at  before  bringing  action,  764 
no  action  where  specific  remedy  given  by  statute,  766 
nature  of  statutory  duty  to  public,  765,  766 

rules  as  to,  766 
if  legislature  authorises  act,  no  remedy  at  law  for  party  injured, 

766  {t) 
breach  of  statutory  duty  excused  by  act  of  God  or  king's  enemies, 

760 
action  for  breach  of  private  duty  producing  damage,  767 
private  duties,  what,  767 

of  railway  companies,  767,  768 
action,  when  flowing  from  breach  of  conti-act,    against  carriers, 

solicitors,  surgeons,  engineers,  769 
action  for  breach  of  duty  undertaken,  779 

gratuitously,  779 
none  against  mere  licensee,  779 
for  fraud,  deceit,  etc.,  producing  damage,  779,  780 
for  malicious  doing  of  act  producing  damage,  780 
for  maliciouslj'  defacing  conductor's  license,  781  (c) 
for  injury  to  mfe,  child,  or  servant,  781  (/) 

under  Lord  Campbell's  Act,  781  {/) 
for  direct  bodily  injui-ies,  786  (:) 
caused  by  negligence,  786  (?) 
by  animals,  786  {z) 
by  dog  to  sheep,  to  game,  786  {z) 
for  compensation  when  death   caused  by  negligence,  815 

et  seq. 
for  whose  benefit  brought,  816 
for  carelessly  repairing  gas-meter,  795 
for  leaving  stones  in  the  road,  795,  796 
for  not  fencing  mill-gear  in  factory,  764,  765 
for  not  fencing  premises  adjoining  a  public  footway,  754 

no  duty  to  fence  as  against  mere  licensee,  754  (d) 
for  obstructing  navigable  river  by  sunken  vessel,  755  et  seq. 

public  thoroughfare,  753,  754 
against  apothecary  or  surgeon,  772 
directors,  772,  773 

person  erecting  a  nuisance  on  highway,  772 
railway  company  for  not  closing  gates,  761,  762 
for  not  fencing,  762,  763 
for  not  transfening  shares,  768 
railway  companies  working  over  the  same  line,  771 
seller  of  gun  for  damage  resulting  fiom  fraudulent 

warranty,  774 
stage  proprietor  for  not  conveying  servant  safely,  770 
witness  for  not  obeying  subpoena,  758 
liability  of  contractor  for  workmen,  794  (/t) 
corporation  for  libel,  793  (A) 

for  fraud  or  misfeasance  of  servant,  793  (A) 
may  sue  for  libel,  793  {k) 
directors  for  misrepresentation  and  fraud,  772,  776,  954 

their  executors  are  not  liable,  777 
owner  of  farm,  792 

of  ferry,  792  (:) 
of  carriage,  796 
hirer  of  carriage,  797 
owner  of  ship,  792 

of   realty    no    wider    than    that    of   owner    of 
personalty,  798,  799 
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liability  of  landlord  for  nuisance  on  demised  praniaM,  7M 

person  in^nting  third  party  to  go  uiton  praiiibM  768 

solicitor  for  negligence  producing  dumwe,  Mt 

patent  agent,  966 

landlord  for  distress  by  bailiff,  808 

railway  company  for  negligence  of  •ervants,  7M 

trustees  for  negligence,  755  (A) 

master  for  act  of  servant,  790  ct  acq.,  9M 

principle  of,  809,  810 

none  if  servant  exercising  independent  emplogrBMBt. 

nor  if  act  wilful,  797 

nor  for  negligence,  if  servant  not  auMnd  Is 

employ,  /  97,  798 
nor  where  act  could  have  been  done  is  hwftl 

manner,  798 
sceus,  if  act  unlawful,  798 
master  to  servant,  806  ct  scq. 

for  negligence  of  fellow-servant,  809  el  Mf. 
for  personal  interference  and  undue  risk,  808 
when  not  in  common  service,  808 
under  Employers'  Liability  Act,  811  rf  ttq. 
not  liable  to  volunteer,  807 
law  as  to  contributor)-  negligence,  788 

where  defendant  acted  by  ser\'ant  or  agent,  787 

where  relation  of  master  and  sen-ant  existed  betvetn  ptitiMt 

787 
of  infant,  adult  guardian,  789 
of  third  person,  789 
torts  to  health  and  comfort  of  individuals,  818  rf  teq. 
sale  of  unwholesome  food,  819 
liability  of  vendors  of,  819 
nuisances,  public,  820 
private,  821 
negligent  treatment  of  patient,  823 
to  personal  liberty,  823  et  seq. 
false  imprisonment,  823 
malicious  arrest,  837 
malicious  prosecution,  839 

maliciously  suing  out  commission  of  bankrufitcy,  844 
to  the  reputation,  844  et  seq. 
libel,  844  et  seq. 

when  privileged,  847  et  seq. 
publication  of,  858 
slander,  861 

of  title,  864 
to  real  property,  867  et  seq. 

\vrongful  detention  of  land,  867  et  ieq. 
trespass  to  land,  870  et  seq. 
ratihcation  of,  880 
nuisance  to  realty,  880 
to  personal  property,  911  e^  «^. 
in  possession,  912  ct  seq. 
in  rightful  possession,  912  et  seq. 
how  effected,  913,  914 
when  action  will  lie  for,  914 
under  bailment,  915  et  seq. 
out  of  possession,  915  et  seq.,  ^^T"  "g.-     .  ^ 
not  directly  affecting  person  or  property,  VH  «  «¥• 
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to  absolute  and  relative  rights,  952  et  seq. 

estoppel   in  pais  in   cases   of  fraud  and  misrepresentation,    960 

etteq. 
to  relative  rights,  966 

husband  and  wife,  parent  and  child,  guardian  and  ward,  master 

and  servant,  967  ct  seq. 
abduction  of  wife,  967 

TOWAGE, 

contract  of,  775  {g) 

TRADE,  356.    See  Restraint  of  Trade,  Libel,  etc. 

TRADEMARK, 

right  to,  what,  85  (h) 

tortious  invasion  of,  is  actionable,  85 

fraudulent  use  of,  actionable,  without  special  damage,  749 

TRADESMAN, 

duty  of,  supplying  goods  to  married  woman,  693  et  seq. 

TRAM, 

driver  of,  not  within  Employers'  Liability  Act,  1880,  811  (d) 

TRANSFER 

of  action,  117,  125 

TRANSFERENCE.     See  Bill  of  Exchange. 

of  bill  without  indorsement  gives  right  to  indorsement  of  transferor, 
457 
until  then  operates  as  equitable  assignment,  457 

TRANSFEROR 

by  delivery,  implied  warranty  by,  495 

TRAVELLER, 

might  sign  memorandum  under  Statute  of  Frauds,  s.  17,  414 

TREASON, 

high,  what,  1012 

Statute  of,  1013  ct  seq. 

ingredients  of,  1013  et  seq. 

evidence  necessary  to  convict  of,  1014 

misprision  of,  10i4  (gr) 

intent  punishable,  but  must  be  proved  by  overt  act,  1015 

overt  act  in,  what,  1016,  1017 

whether  bare  words  are,  1017 

writing,    1017 
constructive,  1018 
limitation  in,  1018  (a) 
conspiracy  may  be  overt  act  in,  1019  (b) 
not  triable  by  justice  of  the  peace,  1079 

TREES, 

growing,  go  to  heir,  not  executor,  389 

cannot  be  taken  under  a^'.  fa.,  389 

falling  on  neighbour's  land  may  be  retaken,  206 

branches  of,  overhanging  neighbour's  land,  209 
TRESPASS 

to  land,  bare,  is  actionable,  85,  747 
not  indictable,  1029 

evidencing  title  is  actionable,  86,  87 
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TRESPASS— cOTi^MHtcd. 
to  common,  86 
i-atification  of,  880 
by  Crown,  103 

againstjudge  under  void  commi&sioD,  106,  107 

for  mere  mischance,  783 

against  corporation,  793  (A) 

to  realty,  870  ct  seq, 

action  founded  on  possession,  870 

for,  to  land  abroad  not  entertainaWe  by  Saprene  Court  «f 

Judicature,  870  (p) 
what  it  is,  870 
implies  damage,  870 
use  of  highway  otherwise  than  for  purpose  in  nmct  of  vUdi 

dedicated,  871 
if  owner  out  of  possession,  tenant  has  right  of  action,  872 
wiU  not  lie  before  entry,  874 
possession,  to  support,  must  be  exclusive,  874 
by  reversioner,  747,  875 
special  damage  must  be  shown,  875 
when  permanent,  876,  877 
liability  of  owner  of  cattle  for,  877 
double  remedy  against,  877 
when  jiistifiable,  877,  878 
leave  and  license  a  good  defence,  878  (e) 
justification  by  freehold  and  right  of  entry,  878,  879 
(cb  initio,  879,  880 
by  misfeasance,  879,  880 

secus,  if  mere  nonfeasance,  879 
measure  of  damages  in  action  for,  971 
jury  "need  not  weigh  in  golden  scales,"  975 
to  goods,  747 

when  action  maintainable  by  bailor  or  bailee,  M7  et  ttq. 
when  goods  taken  and  sold  owner  may  sue  for  them,  or  mure  cUim, 

and  sue  for  money  had  and  received,  914  (:) 
wilful,  993  (o) 
included  in  felony,  1061 

TRESPASSER, 

forcible  expulsion  of,  210 

by  estoppel,  801 

liability  of  joint,  835 

homicide  of  mere,  not  justifiable,  1046 

TRIAL, 

forms  of,  170 
before  a  judge,  170 
before  judge  and  assessors,  171 
before  judge  and  jury,  171,  177 
before  oificial  or  special  referee,  172 
by  jury,  when  of  right,  when  only  by  leave,  1<1 
notice  of,  176  ajj    •»   i-t  /   i 

how  given  when  evidence  taken  on  amctovit,  in  {m) 
default  of  appearance  at,  178 
order  of  proceedings  at,  179 
right  to  begin,  179  ^ 
province  of  judge,  179,  180 

of  jury,  180 
new,  when  granted,  182,  183 
powers  of  County  Court  judge  at,  199  H  «y. 
criminal,  proceedings  at,  1086  et  seq. 
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TROLLY, 

driver  of,  within  Employers'  Liability  Act,  1880,  811  (d) 

TROVER, 

action  of,  what  it  is,  225  (y) 

TRUCK  ACT, 

nature  of  protection  afforded  by,  250 
omnibus  conductor  not  within,  250  (/) 
driver  of  tram-car  not  within,  250  (/) 
raiTway  guard  not  within,  250  (/) 

TRUST, 

essential  to  bailment,  916 

liability  of  married  woman  for  breach  of,  688  {q) 

TRUSTEE, 

when  protected  by  Statute  of  Limitations,  153  {z) 

for  carrying  out  parliamentarv  undertakings,  not  personally  liable, 

616 
liability  of,  for  negligence,  755  (h) 
may  maintain  action  against  stranger  taking  goods,  948 
protection  of  married  woman  as,  678 
neglect  of,  to  repair  roads,  not  manslaughter,  1042 

TRUSTEE  IN  BAXKRUPTCY,  656.     See  Bankruptcy. 
joinder  of  claims  by,  120 

UBEERIMjE  FIDEI, 
contracts,  331 

ULTRA   VIRES, 

doctrine  of,  651,  652 

UNDERWRITER, 
liability  of,  91 

UNDUE  INFLUENCE, 

equity  will  not   relieve  against  voluntary  deed  without  proof  of, 
285  (s) 

UNIFORMITY  OF  PROCESS  ACTS,  25,  32 

UNILATERAL  CONTRACTS, 
instances  of,  272,  301,  302 

UNIVERSITIES, 

leasing  })owers  of,  616 

UNLAWFUL  ASSEMBLY, 
what,  1026 
homicide  resulting  from,  1043 

UNWRITTEN  LAW,  7, 19.    -See  Lex  nok  Scripta. 

USAGE 

of  trade,  18 

mercantile,  once  established,  is  recognised  by  conrt  without  formal 

proof,  9,  579  (a) 
e\ndeuce  of,  must  be  left  to  jury,  579  et  seq. 

of  trade,  extrinsic  e\-idence  admissible  to  annex  to  written  contract, 
583  ct  seq. 
to  fix  brokers  with  liability  as  principals,  585 
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US  AGE — cmitiniicd. 

inadmissible  to  contradict  written  contract,  686 
general,  how  to  be  proved,  583  (n) 
must  be  reasonable,  certain,  general,  592 

USANCE, 

what  it  is,  477 

USE  AND  OCCUPATION, 
action  for,  569 

USER.     See  Easements. 

what  is  necessary  to  acquire  easement,  895  tt  aeq. 

USES,  STATUTE  OF,  287.     See  Statute  of  Uses. 

VACANT  POSSESSION, 
what,  129  {p) 
service  of  writ  in  cases  of,  129 

VACATION  JUDGES, 
their  powers,  51 

VACATIONS,  50,  51 

VADIUM,  921 

VENDITIONI  EXPONAS, 
writ  of,  195 
action  will  not  lie  against  sheriff  for  false  return  to  writ  of,  980  (0 

VENDOR.    Sec  Seller,  Contract  of  Sale  of  Goods. 
need  not  point  out  patent  defect  in  chattel,  331 
rights  of,  against  principal,  607  et  seq. 

against  unknown  principal,  608 
of  property  to  company,  duty  of,  956 
of  newspaper,  liability  of,  for  libel,  858  («) 

VENUE 

in  indictment,  1087 

VERDICT 

by  default  may  be  set  aside,  178,  179 

special,  180,  1036  ,     .  , .  ..    ..^ 

mi.stake  in  delivering,  may  be  corrected  withm  rt*»iubk  Umr. 

1095  («) 

VIS  MAJOR, 

damage  caused  by,  73  (i) 
innkeeper  excused  by,  927 

VOLUNTARY  CONVEYANCES  ACT,  1893,  286 

^°""?Jftflin  S'^Heve  ^.^  .Uh.„.  ^  of  '^  ^ 

285  (2) 

VOLUNTARY  SETTLEMENT, 

by  bankrupt,  avoidance  of,  286  \e) 

VOTE,  ^    .      ^  .       „„ 

action  for  refusing  to  receive,  83 
malice  essential  ingiedient  in,  83  (»/) 

4  I 
B.C.L. 
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WAGERS, 

.    contracts  of,  illegal,  354   354  («) 

WAIVER 

of  shares  bj'  infant,  672 

WAR, 

declaration  of,  imports  prohibition  of  commercial  intercourse  with 
enemy,  719  (k) 

WAREHOUSE-KEEPER 

may  maintain  action  against  stranger  taking  goods,  948 

WAREHOUSEMAN, 

when  common  carrier  becomes,  943  (t) 

WARRANT, 

demand  of,  116 

of  magistrate,  arrest  by,  827,  828 

liability  of  person  obtaining,  827,  828 
of  court  of  competent  jurisdiction  will  protect  officer,  828,  829 

must  be  in  his  possession  at  the  time  of  arrest,  829 
of  Speaker,  its  effect,  830 
of  Secretary  of  State,  830,  1086 
of  Privy  Council,  arrest  by,  1086 

WARRANTY, 

distinguished  from  representation,  342  et  seq. 

question  for  coixrt,  342  (x) 
mere  expression  of  opinion  not  tantamount  to,  344 
must  be  made  pending  the  contract,  344 
implied  in  contract  of  sale  of  goods,  423  et  seq. 
liability,  ex  delicto,  on  fraudulent,  744  et  seq. 
express,  340  et  seq. 

patent  defects  excluded  from,  340  (o) 

to  what  it  extends,  340 
breach  of,  340 

distinguished  from  fraud,  340 
definition  of,  339  (k) 
implied,  342,  et  seq. 

founded  on  presumed  intention  of  parties  and  reason,  247 

of  agency,  342 

of  skill,  342 

none  that  building  is  fit  for  specific  purjiose,  342  (s) 

excluded  from  WTitten  contract,  343 

by  carriei-s,  solicitors,  surgeons,  engineers,  342,  769 
none  of  title  by  pawnbroker  selling  chattel,  925,  926  (a) 

gccits,  on  sale  of  lease,  925  (x) 
whether  any  generally  on  sale  of  goods,  423,  925  (y)  (:) 
measure  of  damages  in  action  for  breach  of,  441 
on  sale  of  horse,  740  (u) 
WASTE, 

tenant  must  not  commit,  528 

voluntaiy,  529  ct  seq. 

by  ojteuing  mines,  &c.,  529 

cutting  down  trees,  529  ct  seq. 
lease  without  imi)cachmcnt  of,  532 
equitable,  532 
Ijermissive,  533 

WATER, 

right  to,  from  spout,  88 

underground,  76,  904 
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\YATER—cmUinued. 

right  to  percolating,  independent  of  motive,  77,  907 

action  lies  for  polluting,  POf)  (o) 

may  protect  oneself  as  against  natural  enemy,  904 

diversion  of,  from  stream  actionable  without  actual  «Litnafpp,  M 

person  collecting  and  keeping  on  land  lK>und  to  kcop  aife  mt  hfe 

peril,  881,  882 
included  in  land  in  legal  contemplation,  885 
natural  right  to  flowing,  886  ct  seq. 

is  publici  juris,  886 

rule  as  to  possession  of,  886  ct  acq. 

no  property  in,  886  et  seq. 

rights  of  riparian  proprietor  in,  886  et  itq. 
in  artificial  channel,  888,  889 
easements  in  running,  902 
larceny  can  be  committed  of,  1070 

WATERCOURSE, 

rights  in  artificial,  889 
easement  over,  903 

WAY, 

easement  of  public  right  of,  not  within  8.  60  of  the  Coonty  Conits 

Act,  1888,  62  (i) 
remedy  for  disturbance  of  right  of,  97 
right  of,  908 
evidence  to  support  claim  to  right  of,  in  thinly-populated  diatneU, 

908  (s) 
immemorial  right  of,  not  necessarily  lost  by  20  jtut   uoo  iMr, 

896  (7rt)  . 

WAY-GOING  CROP, 

custom  to  take,  14,  527 

WESTMINSTER, 

statute  of,  27,  29 

WHARFINGER,  .  ,  _^    . . .,,    . ... 

delivering  goods  bond  fide  to  assignee  of  one  part  of  bUl  ol  uaiagi 

not  guilty  of  conversion,  505  (r) 

WIFE,  675  ct  seq.    See  Mauried  Woman. 

action  by  husband  for  abduction  of,  967 
for  assault,  967 

WILFULLY, 

meaning  of,  995  (/) 

WILL, 

tenant  at,  512.     See  Landlord  and  Tksast. 

power  of  married  woman  to  dis|H)se  of  property  by,  6»a 

person  stealing,  not  triable  by  justice  of  the  ixac^  lOW 

WITNESS,  ^       ,   ,,^ 

attendance  of,  how  enforced,  176 
usually  examined  rivd  voce  in  court,  17  j 

may  be  by  atiidavit,  174  , ...   on* 

summons  to,  in  County  Court,  how  obtained  MO 
action  against,  for  not  obeying  subixt-na.  757.  7a» 
oath  may  be  administered  to,  by  foreman  of  grmnd  jury,  1086  [g) 

)S 

nJt  actionable  without  special  damage,  90 
bare,  whether  overt  act  in  treason,  1017 
spoken,  when  iudicUble.  1055  (p) 
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WORKMEN, 

who  are,  vrithin  Employers'  Liability  Act,  811  {d) 

WORKS, 

meaning  of,  in  Employers  Liability  Act,  1880,  812  {h) 

WRIT, 

original,  what  it  was,  29 
application  to  Chancery  for,  29 
of  summons,  when  established,  31 

form  of,  125 
indoi-semeut  of,  126 
amendment  of,  126 
where  and  how  issued,  127,  128 
service  of,  128 

how  effected,  128,  129 

on  particular  defendants,  129 

out  of  the  jurisdiction,  129  et  seq. 
duration  of,  131 
renewal  of,  131 

when  impossible,  131 

how  effected,  131 

evidence  of,  131  (c) 
concurrent,  131,  132 
appearance  of  defendant  to,  133 
specially  indoi-sed,  now  a  statement  of  claim  and  pleading,  127 

appearance  to,  134 
power  of  judge  to  strike  out  or  neglect  claim  wrongly  included  in 

specially  indorsed,  135 
for  service  out  of  the  jurisdiction,  127 
of  execution,  etc.,  189  ct  seq. 

■WRIT  /A"  CONSIMILI  CASU,    29,  30 

WRITING 

whether  overt  act  in  treason,  1017,  1018 

WRITTEN  CONTRACT.    See  Contkact,  Evidence. 

WRITTEN   LAW,  2,  5.     Sec  Lex  Scripta. 

WRONGFUL  DISMISSAI^ 
damages  for,  731,  732 


)i 


YEAR, 

agreement  not  to  be  performed  within  cue,  must  be  in  writing,  391 

YOUNG   PERSON, 

who  is,  witJjin  42  k  43  Vict.  c.  49,  1083  (k) 
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